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TERMINATING TENANCY 

5.858 When authority do I have to evict drug 
criminals? 

5.859 When am I specifically authorized to 
evict other criminals? 

5.860 When am I specifically authorized to 
evict alcohol abusers? 

5.861 What evidence of criminal activity 
must I have to evict? 

Subpart J—Access to Criminal Records 
and Information 

5.901 To what criminal records and searches 
does this subpart apply? 

5.902 Definitions. 
5.903 What special authority is there to ob-

tain access to criminal records? 
5.905 What special authority is there to ob-

tain access to sex offender registration 
information? 

Subpart K—Application Submission 
Requirements 

5.1001 Applicability. 
5.1002 Use of a universal identifier for orga-

nizations applying for HUD grants. 

AUTHORITY: 42 U.S.C. 3535(d), unless other-
wise noted. 

SOURCE: 61 FR 5202, Feb. 9, 1996, unless oth-
erwise noted. 

EDITORIAL NOTE: Nomenclature changes to 
part 5 appear at 65 FR 16715, Mar. 29, 2000. 

Subpart A—Generally Applicable 
Definitions and Federal Re-
quirements; Waivers 

§ 5.100 Definitions. 
The following definitions apply to 

this part and also in other regulations, 
as noted: 

1937 Act means the United States 
Housing Act of 1937 (42 U.S.C. 1437 et 
seq.) 

ADA means the Americans with Dis-
abilities Act of 1990 (42 U.S.C. 12101 et 
seq.). 

ALJ means an administrative law 
judge appointed to HUD pursuant to 5 
U.S.C. 3105 or detailed to HUD pursuant 
to 5 U.S.C. 3344. 

Covered person, for purposes of 24 CFR 
5, subpart I, and parts 966 and 982, 
means a tenant, any member of the 
tenant’s household, a guest or another 
person under the tenant’s control. 

Department means the Department of 
Housing and Urban Development. 

Drug means a controlled substance as 
defined in section 102 of the Controlled 
Substances Act (21 U.S.C. 802). 

Drug-related criminal activity means 
the illegal manufacture, sale, distribu-
tion, or use of a drug, or the possession 
of a drug with intent to manufacture, 
sell, distribute or use the drug. 

Elderly Person means an individual 
who is at least 62 years of age. 

Fair Housing Act means title VIII of 
the Civil Rights Act of 1968, as amend-
ed by the Fair Housing Amendments 
Act of 1988 (42 U.S.C. 3601 et seq.). 

Fair Market Rent (FMR) means the 
rent that would be required to be paid 
in the particular housing market area 
in order to obtain privately owned, de-
cent, safe and sanitary rental housing 
of modest (non-luxury) nature with 
suitable amenities. This Fair Market 
Rent includes utilities (except tele-
phone). Separate Fair Market Rents 
will be established by HUD for dwelling 
units of varying sizes (number of bed-
rooms) and will be published in the 
FEDERAL REGISTER in accordance with 
part 888 of this title. 

Federally assisted housing (for pur-
poses of subparts I and J of this part) 
means housing assisted under any of 
the following programs: 

(1) Public housing; 
(2) Housing receiving project-based or 

tenant-based assistance under Section 
8 of the U.S. Housing Act of 1937 (42 
U.S.C. 1437f); 

(3) Housing that is assisted under sec-
tion 202 of the Housing Act of 1959, as 
amended by section 801 of the National 
Affordable Housing Act (12 U.S.C. 
1701q); 

(4) Housing that is assisted under sec-
tion 202 of the Housing Act of 1959, as 
such section existed before the enact-
ment of the National Affordable Hous-
ing Act; 

(5) Housing that is assisted under sec-
tion 811 of the National Affordable 
Housing Act (42 U.S.C. 8013); 

(6) Housing financed by a loan or 
mortgage insured under section 
221(d)(3) of the National Housing Act 
(12 U.S.C. 1715l(d)(3)) that bears inter-
est at a rate determined under the pro-
viso of section 221(d)(5) of such Act (12 
U.S.C. 1715l(d)(5)); 

(7) Housing insured, assisted, or held 
by HUD or by a State or local agency 
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under section 236 of the National Hous-
ing Act (12 U.S.C. 1715z–1); or 

(8) Housing assisted by the Rural De-
velopment Administration under sec-
tion 514 or section 515 of the Housing 
Act of 1949 (42 U.S.C. 1483, 1484). 

General Counsel means the General 
Counsel of HUD. 

Grantee means the person or legal en-
tity to which a grant is awarded and 
that is accountable for the use of the 
funds provided. 

Guest, only for purposes of 24 CFR 
part 5, subparts A and I, and parts 882, 
960, 966, and 982, means a person tempo-
rarily staying in the unit with the con-
sent of a tenant or other member of the 
household who has express or implied 
authority to so consent on behalf of 
the tenant. The requirements of parts 
966 and 982 apply to a guest as so de-
fined. 

Household, for purposes of 24 CFR 
part 5, subpart I, and parts, 960, 966, 882, 
and 982, means the family and PHA-ap-
proved live-in aide. 

HUD means the same as Department. 
MSA means a metropolitan statis-

tical area. 
NAHA means the Cranston-Gonzalez 

National Affordable Housing Act (42 
U.S.C. 12701 et seq.). 

NEPA means the National Environ-
mental Policy Act of 1969 (42 U.S.C. 
4321). 

NOFA means Notice of Funding 
Availability. 

OMB means the Office of Manage-
ment and Budget. 

Organizational Unit means the juris-
dictional area of each Assistant Sec-
retary, and each office head or field ad-
ministrator reporting directly to the 
Secretary. 

Other person under the tenant’s con-
trol, for the purposes of the definition 
of covered person and for parts 5, 882, 
966, and 982 means that the person, al-
though not staying as a guest (as de-
fined in this section) in the unit, is, or 
was at the time of the activity in ques-
tion, on the premises (as premises is de-
fined in this section) because of an in-
vitation from the tenant or other mem-
ber of the household who has express or 
implied authority to so consent on be-
half of the tenant. Absent evidence to 
the contrary, a person temporarily and 
infrequently on the premises solely for 

legitimate commercial purposes is not 
under the tenant’s control. 

Premises, for purposes of 24 CFR part 
5, subpart I, and parts 960 and 966, 
means the building or complex or de-
velopment in which the public or as-
sisted housing dwelling unit is located, 
including common areas and grounds. 

Public housing means housing as-
sisted under the 1937 Act, other than 
under Section 8. ‘‘Public housing’’ in-
cludes dwelling units in a mixed fi-
nance project that are assisted by a 
PHA with capital or operating assist-
ance. 

Public Housing Agency (PHA) means 
any State, county, municipality, or 
other governmental entity or public 
body, or agency or instrumentality of 
these entities, that is authorized to en-
gage or assist in the development or 
operation of low-income housing under 
the 1937 Act. 

Responsible entity means: 
(1) For the public housing program, 

the Section 8 tenant-based assistance 
program (part 982 of this title), and the 
Section 8 project-based certificate or 
voucher programs (part 983 of this 
title), and the Section 8 moderate reha-
bilitation program (part 882 of this 
title), responsible entity means the 
PHA administering the program under 
an ACC with HUD; 

(2) For all other Section 8 programs, 
responsible entity means the Section 8 
project owner. 

Section 8 means section 8 of the 
United States Housing Act of 1937 (42 
U.S.C. 1437f). 

Secretary means the Secretary of 
Housing and Urban Development. 

URA means the Uniform Relocation 
Assistance and Real Property Acquisi-
tion Policies Act of 1970 (42 U.S.C. 4201– 
4655). 

Violent criminal activity means any 
criminal activity that has as one of its 
elements the use, attempted use, or 
threatened use of physical force sub-
stantial enough to cause, or be reason-
ably likely to cause, serious bodily in-
jury or property damage. 

[61 FR 5202, Feb. 9, 1996, as amended at 63 FR 
23853, Apr. 30, 1998; 65 FR 16715, Mar. 29, 2000; 
66 FR 28791, May 24, 2001] 
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§ 5.105 Other Federal requirements. 
The following Federal requirements 

apply as noted in the respective pro-
gram regulations: 

(a) Nondiscrimination and equal oppor-
tunity. The Fair Housing Act (42 U.S.C. 
3601–19) and implementing regulations 
at 24 CFR part 100 et seq.; Executive 
Order 11063, as amended by Executive 
Order 12259 (3 CFR, 1959–1963 Comp., p. 
652 and 3 CFR, 1980 Comp., p. 307) 
(Equal Opportunity in Housing Pro-
grams) and implementing regulations 
at 24 CFR part 107; title VI of the Civil 
Rights Act of 1964 (42 U.S.C. 2000d- 
2000d-4) (Nondiscrimination in Feder-
ally Assisted Programs) and imple-
menting regulations at 24 CFR part 1; 
the Age Discrimination Act of 1975 (42 
U.S.C. 6101–6107) and implementing reg-
ulations at 24 CFR part 146; section 504 
of the Rehabilitation Act of 1973 (29 
U.S.C. 794) and implementing regula-
tions at part 8 of this title; title II of 
the Americans with Disabilities Act, 42 
U.S.C. 12101 et seq.; 24 CFR part 8; sec-
tion 3 of the Housing and Urban Devel-
opment Act of 1968 (12 U.S.C. 1701u) and 
implementing regulations at 24 CFR 
part 135; Executive Order 11246, as 
amended by Executive Orders 11375, 
11478, 12086, and 12107 (3 CFR, 1964–1965 
Comp., p. 339; 3 CFR, 1966–1970 Comp., p. 
684; 3 CFR, 1966–1970 Comp., p. 803; 3 
CFR, 1978 Comp., p. 230; and 3 CFR, 1978 
Comp., p. 264, respectively) (Equal Em-
ployment Opportunity Programs) and 
implementing regulations at 41 CFR 
chapter 60; Executive Order 11625, as 
amended by Executive Order 12007 (3 
CFR, 1971–1975 Comp., p. 616 and 3 CFR, 
1977 Comp., p. 139) (Minority Business 
Enterprises); Executive Order 12432 (3 
CFR, 1983 Comp., p. 198) (Minority 
Business Enterprise Development); and 
Executive Order 12138, as amended by 
Executive Order 12608 (3 CFR, 1977 
Comp., p. 393 and 3 CFR, 1987 Comp., p. 
245) (Women’s Business Enterprise). 

(b) Disclosure requirements. The disclo-
sure requirements and prohibitions of 
31 U.S.C. 1352 and implementing regula-
tions at 24 CFR part 87; and the re-
quirements for funding competitions 
established by the Department of Hous-
ing and Urban Development Reform 
Act of 1989 (42 U.S.C. 3531 et seq.). 

(c) Debarred, suspended or ineligible 
contractors. The prohibitions at 24 CFR 

part 24 on the use of debarred, sus-
pended or ineligible contractors. 

(d) Drug-Free Workplace. The Drug- 
Free Workplace Act of 1988 (41 U.S.C. 
701 et seq.) and HUD’s implementing 
regulations at 24 CFR part 24. 

[61 FR 5202, Feb. 9, 1996, as amended at 65 FR 
16715, Mar. 29, 2000] 

§ 5.107 Audit requirements for non- 
profit organizations. 

Non-profit organizations subject to 
regulations in the part 200 and part 800 
series of title 24 of the CFR shall com-
ply with the audit requirements of re-
vised OMB Circular A–133, ‘‘Audits of 
States, Local Governments, and Non- 
profit Organizations’’ (see 24 CFR 
84.26). For HUD programs, a non-profit 
organization is the mortgagor or owner 
(as these terms are defined in the regu-
lations in the part 200 and part 800 se-
ries) and not a related or affiliated or-
ganization or entity. 

[62 FR 61617, Nov. 18, 1997] 

§ 5.108 Preservation of Open Competi-
tion and Government Neutrality To-
wards Government Contractors’ 
Labor Relations on Federally Fund-
ed Construction Projects. 

(a) Purpose. This section implements 
Executive Order 13202 (issued on Feb-
ruary 17, 2001), as amended by Execu-
tive Order 13208 (issued on April 6, 
2001), entitled ‘‘Preservation of Open 
Competition and Government Neu-
trality Towards Government Contrac-
tors’ Labor Relations on Federal and 
Federally Funded Construction 
Projects.’’ 

(b) Definitions. For purposes of this 
section: 

Construction contract means a con-
tract for the construction, rehabilita-
tion, alteration, conversion, extension, 
or repair of buildings, highways, or 
other improvements to real property, 
including any subcontracts awarded 
pursuant to such a contract. 

Financial assistance includes: 
(i) Grants, loans, and advances of fed-

eral funds; or 
(ii) Proceeds from loans guaranteed 

under section 108 of the Housing and 
Community Development Act of 1974, 
as amended (42 U.S.C. 5301 et seq.) and 
title VI of the Native American Hous-
ing Assistance and Self-Determination 
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Act of 1996 (25 U.S.C. 4101 et seq.). The 
term ‘‘financial assistance’’ does not 
include any other contract of insurance 
or guaranty. 

Labor organization has the same 
meaning it has in 42 U.S.C. 2000e(d). 

(c) Neutrality towards government con-
tractors’ labor relations. To the extent 
permitted by law, the bid specifica-
tions, project agreements, or other 
controlling documents for a construc-
tion contract awarded on or after June 
23, 2003, by a HUD grantee, recipient of 
financial assistance from HUD, or 
party to a cooperative agreement with 
HUD, for a construction project (or a 
construction manager acting on their 
behalf) shall not: 

(1) Require or prohibit bidders, 
offerors, contractors, or subcontractors 
to enter into or adhere to agreements 
with one or more labor organizations 
on the same or other related federally 
funded construction project; or 

(2) Otherwise discriminate against 
bidders, offerors, contractors, or sub-
contractors for becoming or refusing to 
become or remain signatories, or other-
wise adhere to agreements with one or 
more labor organizations, on the same 
or other related federally funded con-
struction project. 

(d) Exemptions—(1) Exemptions due to 
special circumstances. HUD may exempt 
a particular construction project, con-
struction contract, subcontract, grant, 
or cooperative agreement from any re-
quirement of this section, if HUD de-
termines that special circumstances 
require an exemption in order to avert 
an imminent threat to public health or 
safety or to serve the national secu-
rity. HUD will not base a finding of 
‘‘special circumstances’’ on the possi-
bility or presence of a labor dispute 
concerning the use of contractors or 
subcontractors who are non-signatories 
to, or otherwise do not adhere to, 
agreements with one or more labor or-
ganizations, or concerning employees 
on the construction project who are 
not members of, or affiliated with, a 
labor organization. 

(2) Exemption of construction projects 
subject to project labor agreements entered 
into as of June 23, 2003. HUD may ex-
empt a particular construction project 
from any requirement of this section 
upon written request from the HUD 

grantee, recipient of financial assist-
ance from HUD, or party to a coopera-
tive agreement with HUD (or a con-
struction manager acting on their be-
half), if HUD determines that: 

(i) The HUD grantee, recipient of fi-
nancial assistance from HUD, or party 
to the cooperative agreement with 
HUD (or a construction manager acting 
on their behalf) issued, or was a party 
to, as of June 23, 2003, bid specifica-
tions, project agreements, agreements 
with one or more labor organizations, 
or other controlling documents with 
respect to a particular construction 
project, that contain any of the re-
quirements or prohibitions contained 
in paragraph (c) of this section; and 

(ii) One or more construction con-
tracts subject to such requirements or 
prohibitions was awarded as of June 23, 
2003. 

(e) Sanctions. If HUD determines that 
a HUD grantee, recipient of financial 
assistance from HUD, or party to a co-
operative agreement with HUD (or a 
construction manager acting on their 
behalf) performs in a manner contrary 
to the requirements of this section, 
HUD will take such action, consistent 
with law and regulations, as HUD de-
termines appropriate. 

(f) Voluntarily entering into project 
labor agreements. Nothing in this sec-
tion prohibits contractors or sub-
contractors from voluntarily entering 
into project labor agreements. 

[68 FR 28104, May 22, 2003] 

§ 5.109 Equal Participation of Reli-
gious Organizations in HUD Pro-
grams and Activities. 

(a) Purpose. Consistent with Execu-
tive Order 13279 (issued on December 12, 
2002, 67 FR 77141, 3 CFR, 2002 Comp., p. 
258), entitled ‘‘Equal Protection of the 
Laws for Faith-Based and Community 
Organizations,’’ this section describes 
HUD’s policy for the equal participa-
tion of religious organizations in 
HUD’s programs and activities. The 
equal participation policies and re-
quirements contained in this section 
are generally applicable to religious or-
ganizations in all HUD programs and 
activities. More specific policies and 
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requirements regarding the participa-
tion of religious organizations in indi-
vidual HUD programs may be provided 
in the regulations for those programs. 

(b) Equal participation of religious or-
ganizations in HUD programs and activi-
ties. Religious organizations are eligi-
ble, on the same basis as any other or-
ganization, to participate in HUD’s 
programs and activities. Neither the 
Federal government, nor a State or 
local government, nor any other entity 
that administers any HUD program or 
activity shall discriminate against an 
organization on the basis of the organi-
zation’s religious character or affili-
ation. 

(c) Inherently religious activities. Orga-
nizations that receive direct HUD 
funds under a HUD program or activity 
may not engage in inherently religious 
activities, such as worship, religious 
instruction, or proselytization, as part 
of the programs or services funded 
under a HUD program or activity. If an 
organization conducts such inherently 
religious activities, the inherently reli-
gious activities must be offered sepa-
rately, in time or location, from the 
programs, activities, or services sup-
ported by direct HUD funds and par-
ticipation must be voluntary for the 
beneficiaries of the programs, activi-
ties or services provided under the 
HUD program. 

(d) Independence of religious organiza-
tions. A religious organization that par-
ticipates in a HUD program or activity 
will retain its independence from Fed-
eral, State, and local governments, and 
may continue to carry out its mission, 
including the definition, practice, and 
expression of its religious beliefs, pro-
vided that it does not engage in any in-
herently religious activities, such as 
worship, religious instruction, or pros-
elytization as part of the programs or 
services supported by direct HUD 
funds. Among other things, religious 
organizations may use space in their 
facilities to provide services under a 
HUD program without removing reli-
gious art, icons, scriptures, or other re-
ligious symbols. In addition, a religious 
organization participating in a HUD 
program retains its authority over its 
internal governance, and it may retain 
religious terms in its organization’s 
name, select its board members on a 

religious basis, and include religious 
references in its organization’s mission 
statements and other governing docu-
ments. 

(e) Exemption from Title VII employ-
ment discrimination requirements. A reli-
gious organization’s exemption from 
the Federal prohibition on employment 
discrimination on the basis of religion, 
set forth in section 702(a) of the Civil 
Rights Act of 1964 (42 U.S.C. 2000e–1), is 
not forfeited when the organization 
participates in a HUD program. Some 
HUD programs, however, contain inde-
pendent statutory provisions that im-
pose certain nondiscrimination re-
quirements on all grantees. Accord-
ingly, grantees should consult with the 
appropriate HUD program office to de-
termine the scope of applicable re-
quirements. 

(f) Nondiscrimination requirements. An 
organization that receives direct HUD 
funds shall not, in providing program 
assistance, discriminate against a pro-
gram beneficiary or prospective pro-
gram beneficiary on the basis of reli-
gion or religious belief. 

(g) Acquisition, construction, and reha-
bilitation of structures. HUD funds may 
not be used for the acquisition, con-
struction, or rehabilitation of struc-
tures to the extent that those struc-
tures are used for inherently religious 
activities. HUD funds may be used for 
the acquisition, construction, or reha-
bilitation of structures only to the ex-
tent that those structures are used for 
conducting eligible activities under a 
HUD program or activity. Where a 
structure is used for both eligible and 
inherently religious activities, HUD 
funds may not exceed the cost of those 
portions of the acquisition, construc-
tion, or rehabilitation that are attrib-
utable to eligible activities in accord-
ance with the cost accounting require-
ments applicable to the HUD program 
or activity. Sanctuaries, chapels, and 
other rooms that a HUD-funded reli-
gious congregation uses as its principal 
place of worship, however, are ineli-
gible for HUD-funded improvements. 
Disposition of real property after use 
for the authorized purpose, or any 
change in use of the property from the 
authorized purpose, is subject to gov-
ernmentwide regulations governing 
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real property disposition (see, e.g., 24 
CFR parts 84 and 85). 

(h) Commingling of Federal and State 
and local funds. If a state or local gov-
ernment voluntarily contributes its 
own funds to supplement Federally 
funded activities, the State or local 
government has the option to seg-
regate the Federal funds or commingle 
them. However, if the funds are com-
mingled, the requirements of this sec-
tion apply to all of the commingled 
funds. Further, if a State or local gov-
ernment is required to contribute 
matching funds to supplement a Feder-
ally funded activity, the matching 
funds are considered commingled with 
the Federal assistance and therefore 
subject to the requirements of this sec-
tion. Some HUD programs’ require-
ments govern any project or activity 
assisted under those programs. Accord-
ingly, grantees should consult with the 
appropriate HUD program office to de-
termine the scope of applicable re-
quirements. 

[69 FR 41717, July 9, 2004] 

§ 5.110 Waivers. 
Upon determination of good cause, 

the Secretary may, subject to statu-
tory limitations, waive any provision 
of this title and delegate this authority 
in accordance with section 106 of the 
Department of Housing and Urban De-
velopment Reform Act of 1989 (42 
U.S.C. 3535(q)). 

Subpart B—Disclosure and 
Verification of Social Security 
Numbers and Employer Iden-
tification Numbers; Proce-
dures for Obtaining Income 
Information 

AUTHORITY: 42 U.S.C. 3535(d), 3543, 3544, and 
11901 et seq. 

SOURCE: 61 FR 11113, Mar. 18, 1996, unless 
otherwise noted. 

§ 5.210 Purpose, applicability, and Fed-
eral preemption. 

(a) Purpose. This subpart B requires 
applicants for and participants in cov-
ered HUD programs to disclose, and 
submit documentation to verify, their 
Social Security Numbers (SSNs). This 
subpart B also enables HUD and PHAs 

to obtain income information about ap-
plicants and participants in the cov-
ered programs through computer 
matches with State Wage Information 
Collection Agencies (SWICAs) and Fed-
eral agencies, in order to verify an ap-
plicant’s or participant’s eligibility for 
or level of assistance. The purpose of 
this subpart B is to enable HUD to de-
crease the incidence of fraud, waste, 
and abuse in the covered programs. 

(b) Applicability. (1) This subpart B 
applies to mortgage and loan insurance 
and coinsurance and housing assistance 
programs contained in chapter II, sub-
chapter B, and chapters VIII and IX of 
this title. 

(2) The information covered by con-
sent forms described in this subpart in-
volves income information from 
SWICAs, and wages, net earnings from 
self-employment, payments of retire-
ment income, and unearned income as 
referenced at 26 U.S.C. 6103. In addi-
tion, consent forms may authorize the 
collection of other information from 
applicants and participants to deter-
mine eligibility or level of benefits. 

(c) Federal preemption. This subpart B 
preempts any State law, including re-
strictions and penalties, that governs 
the collection and use of income infor-
mation to the extent State law is in-
consistent with this subpart. 

[61 FR 11113, Mar. 18, 1996, as amended at 65 
FR 16715, Mar. 29, 2000] 

§ 5.212 Compliance with the Privacy 
Act and other requirements. 

(a) Compliance with the Privacy Act. 
The collection, maintenance, use, and 
dissemination of SSNs, EINs, any in-
formation derived from SSNs and Em-
ployer Identification Numbers (EINs), 
and income information under this sub-
part shall be conducted, to the extent 
applicable, in compliance with the Pri-
vacy Act (5 U.S.C. 552a) and all other 
provisions of Federal, State, and local 
law. 

(b) Privacy Act notice. All assistance 
applicants shall be provided with a Pri-
vacy Act notice at the time of applica-
tion. All participants shall be provided 
with a Privacy Act notice at each an-
nual income recertification. 
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