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(1) The right of HUD to disallow costs 
and recover funds on the basis of a 
later audit or other review. 

(2) The obligation of the recipient to 
return any funds due as a result of 
later refunds, corrections, or other 
transactions. 

(3) Audit requirements in § 84.26. 
(4) Property management require-

ments in §§ 84.31 through 84.37. 
(5) Records retention as required in 

§ 84.53. 
(b) After closeout of an award, a rela-

tionship created under an award may 
be modified or ended in whole or in 
part with the consent of HUD and the 
recipient, provided the responsibilities 
of the recipient referred to in § 84.73(a), 
including those for property manage-
ment as applicable, are considered and 
provisions made for continuing respon-
sibilities of the recipient, as appro-
priate. 

§ 84.73 Collection of amounts due. 
(a) Any funds paid to a recipient in 

excess of the amount to which the re-
cipient is finally determined to be enti-
tled under the terms and conditions of 
the award constitute a debt to the Fed-
eral Government. If not paid within a 
reasonable period after the demand for 
payment, HUD may reduce the debt by 
paragraphs (a)(1), (a)(2) or (a)(3) of this 
section. 

(1) Making an administrative offset 
against other requests for reimburse-
ments. 

(2) Withholding advance payments 
otherwise due to the recipient. 

(3) Taking other action permitted by 
statute. 

(b) Except as otherwise provided by 
law, HUD shall charge interest on an 
overdue debt in accordance with 4 CFR 
Chapter II, ‘‘Federal Claims Collection 
Standards.’’ 

Subpart E—Use of Lump Sum 
Grants 

§ 84.80 Conditions for use of Lump 
Sum (fixed price or fixed amount) 
grants. 

(a) Heads of awarding activities 
(HAAs) shall determine and publish the 
funding arrangement for award pro-
grams having a published program reg-
ulation or Notice of Funding Avail-

ability. For other awards, discretion 
may be provided to Grant Officers to 
determine the funding arrangement on 
a transaction basis. In such cases, 
Grant Officers shall document the basis 
for selection of the funding arrange-
ment in the negotiation record. Appro-
priate consideration to fixed amount 
(lump sum) awards shall be made if one 
or more of the following conditions are 
present: 

(1) The HUD funding amount is defi-
nitely less than the total actual cost of 
the project. 

(2) The HUD funding amount does not 
exceed $100,000 or the small purchase 
threshold fixed at 41 U.S.C. 403 (11), 
whichever is greater. 

(3) The project scope is very specific 
and adequate cost, historical, or unit 
pricing data is available to establish a 
fixed amount award with assurance 
that the recipient will realize no incre-
ment above actual cost. 

(b) [Reserved] 

§ 84.81 Definition. 

(a) A lump sum award is an award for 
a predetermined amount, as set forth 
in the grant agreement, which amount 
does not vary with the amount of the 
recipient’s actual incurred costs. Under 
this type of award, HUD does not pay 
the recipient for its incurred costs but 
rather for completing certain defined 
events in the work or achievement of 
some other well-defined milestone. 
Some of the ways in which the grant 
amount may be paid are, but are not 
limited to: 

(1) In several partial payments, the 
amount of each agreed upon in ad-
vance, and the ‘‘milestone’’ or event 
triggering the payment also agreed 
upon in advance, and set forth in the 
grant; 

(2) On a unit price basis, for a defined 
unit or units (such as a housing coun-
seling unit), at a defined price or 
prices, agreed to in advance of perform-
ance of the grant and set forth in the 
grant; or, 

(3) In one payment at grant comple-
tion. 

(b) The key distinction between a 
lump sum and a cost reimbursement 
grant is the lack of a direct relation-
ship between the costs incurred by the 
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recipient and the amount paid by HUD 
in the lump sum arrangement. 

§ 84.82 Provisions applicable only to 
lump sum grants. 

In addition to the provisions of this 
subpart E, subparts A and B of this 
part apply to lump sum grants. 

(a) Financial and program manage-
ment. Paragraphs (b) through (e) of this 
section prescribe standards for finan-
cial management systems, methods for 
making payments, budget revision ap-
provals, and making audits. 

(b) Standards for financial management 
systems. (1) Records that identify ade-
quately the source and application of 
funds for federally-sponsored activities 
are required. These records shall con-
tain information pertaining to Federal 
awards, authorizations, obligations, 
unobligated balances, assets, outlays, 
income and interest. 

(2) Effective control over and ac-
countability for all funds, property and 
other assets are required. Recipients 
shall adequately safeguard all such as-
sets and assure they are used solely for 
authorized purposes. 

(3) Comparison of outlays with budg-
et amounts for each award is required. 
Whenever appropriate, financial infor-
mation should be related to perform-
ance and unit cost data. 

(4) Where HUD guarantees or insures 
the repayment of money borrowed by 
the recipient, HUD, at its discretion, 
may require adequate bonding and in-
surance if the bonding and insurance 
requirements of the recipient are not 
deemed adequate to protect the inter-
est of the Federal Government. 

(5) HUD may require adequate fidel-
ity bond coverage where the recipient 
lacks sufficient coverage to protect the 
Federal Government’s interest. 

(6) Where bonds are required in the 
situations described above, the bonds 
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties, as prescribed in 31 CFR 
part 223, ‘‘Surety Companies Doing 
Business with the United States.’’ 

(c) Payment. (1) The standard gov-
erning the use of banks and other insti-
tutions as depositories of funds ad-
vanced under awards is, HUD shall not 
require separate depository accounts 
for funds provided to a recipient or es-

tablish any eligibility requirements for 
depositories for funds provided to a re-
cipient. However, recipients must be 
able to account for the receipt, obliga-
tion and expenditure of funds. 

(2) Consistent with the national goal 
of expanding the opportunities for 
women-owned and minority-owned 
business enterprises, recipients shall be 
encouraged to use women-owned and 
minority-owned banks (a bank which is 
owned at least 50 percent by women or 
minority group members). 

(3) Except as noted elsewhere in this 
part, only the following forms shall be 
authorized for the recipients in re-
questing payments. HUD shall not re-
quire more than an original and two 
copies of these forms. 

(i) SF-270, Request for Advance or Re-
imbursement. HUD has adopted the SF- 
270 as a standard form for all non-
construction programs when electronic 
funds transfer or predetermined ad-
vance methods are not used. The SF- 
270 shall also be used for lump sum 
payment requests. HUD, however, has 
the option of using this form for con-
struction programs in lieu of the SF- 
271, ‘‘Outlay Report and Request for 
Reimbursement for Construction Pro-
grams.’’ 

(ii) SF-271, Outlay Report and Request 
for Reimbursement for Construction Pro-
grams. HUD has adopted the SF-271 as 
the standard form to be used for re-
questing reimbursement for construc-
tion programs. However, HUD may sub-
stitute the SF-270 when HUD deter-
mines that it provides adequate infor-
mation to meet HUD’s needs. 

(d) Revision of budget and program 
plans. (1) The budget plan is the finan-
cial expression of the project or pro-
gram as approved during the award 
process. It may include either the Fed-
eral and non-Federal share, or only the 
Federal share, depending upon HUD re-
quirements. It shall be related to per-
formance for program evaluation pur-
poses whenever appropriate. 

(2) Recipients are required to report 
deviations from program plans, and re-
quest prior approvals for budget and 
program plan revisions, in accordance 
with this section. 

(3) For nonconstruction awards, re-
cipients shall request prior approvals 
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from HUD for one or more of the fol-
lowing program or budget related rea-
sons. 

(i) Change in the scope or the objec-
tive of the project or program (even if 
there is no associated budget revision 
requiring prior written approval). 

(ii) The need for additional Federal 
funding. 

(iii) Unless described in the applica-
tion and funded in the approved 
awards, the subaward, transfer or con-
tracting out of any work under an 
award. This provision does not apply to 
the purchase of supplies, material, 
equipment or general support services. 

(4) No other prior approval require-
ments for specific items may be im-
posed unless a deviation has been ap-
proved by OMB. 

(5) Except for requirements listed in 
paragraphs (d)(3)(i) and (d)(3)(ii) of this 
section, HUD is authorized, at its op-
tion, to waive cost-related and admin-
istrative prior written approvals re-
quired by Circular A–110 and OMB Cir-
culars A–21 and A–122. Such waivers 
may include authorizing recipients to 
do any one or more of the following. 

(i) Initiate a one-time extension of 
the expiration date of the award of up 
to 12 months unless one or more of the 
following conditions apply. For one- 
time extensions, the recipient must no-
tify HUD in writing with the sup-
porting reasons and revised expiration 
date at least 10 days before the expira-
tion date specified in the award. This 
action may be taken unless: 

(A) The terms and conditions of 
award prohibit the extension. 

(B) The extension requires additional 
Federal funds. 

(C) The extension involves any 
change in the approved objectives or 
scope of the project. 

(6) For construction awards, recipi-
ents shall request prior written ap-
proval promptly from HUD for budget 
revisions whenever paragraphs (d)(6)(i) 
or (d)(6)(ii) of this section apply. 

(i) The revision results from changes 
in the scope or the objective of the 
project or program. 

(ii) The need arises for additional 
Federal funds to complete the project. 

(7) No other prior approval require-
ments for specific items may be im-

posed unless a deviation has been ap-
proved by OMB. 

(8) When HUD makes an award that 
provides support for both construction 
and nonconstruction work, HUD may 
require the recipient to request prior 
approval from HUD before making any 
fund or budget transfers between the 
two types of work supported. 

(e) Non-Federal audits. (1) Recipients 
and subrecipients that are institutions 
of higher education or other non-profit 
organizations (including hospitals) 
shall be subject to the audit require-
ments contained in the Single Audit 
Act Amendments of 1996 (31 U.S.C. 7501– 
7507) and revised OMB Circular A–133, 
‘‘Audits of States, Local Governments, 
and Non-Profit Organizations.’’ 

(i) Non-profit organizations subject 
to regulations in the part 200 and part 
800 series of this title which receive 
awards subject to part 84 shall comply 
with the audit requirements of revised 
OMB Circular A–133, ‘‘Audits of States, 
Local Governments, and Non-Profit Or-
ganizations.’’ For HUD programs, a 
non-profit organization is the mort-
gagor or owner (as these terms are de-
fined in the regulations in the part 200 
and part 800 series) and not a related or 
affiliated organization or entity. 

(ii) [Reserved] 
(2) State and local governments shall 

be subject to the audit requirements 
contained in the Single Audit Act 
Amendments of 1996 (31 U.S.C. 7501– 
7507) and revised OMB Circular A–133, 
‘‘Audits of States, Local Governments, 
and Non-Profit Organizations.’’ 

(3) For-profit hospitals not covered 
by the audit provisions of revised OMB 
Circular A–133 shall be subject to the 
audit requirements of the Federal 
awarding agencies. 

(4) Commercial organizations shall be 
subject to the audit requirements of 
HUD or the prime recipient as incor-
porated into the award document. 

[59 FR 47011, Sept. 13, 1994, as amended at 62 
FR 61617, Nov. 18, 1997] 

§ 84.83 Property standards. 
(a) Purpose of property standards. 

Paragraphs (b) through (g) of this sec-
tion set forth uniform standards gov-
erning management and disposition of 
property furnished by the Federal Gov-
ernment whose cost was charged to a 
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project supported by a Federal award. 
HUD shall require recipients to observe 
these standards under awards and shall 
not impose additional requirements, 
unless specifically required by Federal 
statute. The recipient may use its own 
property management standards and 
procedures provided it observes the 
provisions of paragraphs (b) through (g) 
of this section. 

(b) Insurance coverage. Recipients 
shall, at a minimum, provide the equiv-
alent insurance coverage for real prop-
erty and equipment acquired with Fed-
eral funds as provided to property 
owned by the recipient. Federally- 
owned property need not be insured un-
less required by the terms and condi-
tions of the award. 

(c) Real property. HUD prescribes the 
following requirements for recipients 
concerning the use and disposition of 
real property acquired in whole or in 
part under awards: 

(1) Title to real property shall vest in 
the recipient subject to the condition 
that the recipient shall use the real 
property for the authorized purpose of 
the project as long as it is needed and 
shall not encumber the property with-
out approval of HUD. 

(2) The recipient shall obtain written 
approval by HUD for the use of real 
property in other federally-sponsored 
projects when the recipient determines 
that the property is no longer needed 
for the purpose of the original project. 
Use in other projects shall be limited 
to those under federally-sponsored 
projects (i.e., awards) or programs that 
have purposes consistent with those 
authorized for support by HUD. 

(d) Federally-owned and exempt prop-
erty—(1) Federally-owned property—(i) 
Title to federally-owned property remains 
vested in the Federal Government. Recipi-
ents shall submit annually an inven-
tory listing of federally-owned prop-
erty in their custody to HUD. Upon 
completion of the award or when the 
property is no longer needed, the re-
cipient shall report the property to 
HUD for further HUD utilization. 

(ii) If HUD has no further need for 
the property, it shall be declared excess 
and reported to the General Services 
Administration, unless HUD has statu-
tory authority to dispose of the prop-
erty by alternative methods (e.g., the 

authority provided by the Federal 
Technology Transfer Act (15 U.S.C. 3710 
(I)) to donate research equipment to 
educational and non-profit organiza-
tions in accordance with E.O. 12821, 
‘‘Improving Mathematics and Science 
Education in Support of the National 
Education Goals.’’) Appropriate in-
structions shall be issued to the recipi-
ent by HUD. 

(2) Exempt property. When statutory 
authority exists, HUD has the option 
to vest title to property acquired with 
Federal funds in the recipient without 
further obligation to the Federal Gov-
ernment and under conditions HUD 
considers appropriate. Such property is 
‘‘exempt property.’’ Should HUD not 
establish conditions, title to exempt 
property upon acquisition shall vest in 
the recipient without further obliga-
tion to the Federal Government. 

(e) Equipment. (1) Title to equipment 
acquired by a recipient with Federal 
funds shall vest in the recipient, sub-
ject to conditions of this section. 

(2) The recipient shall use the equip-
ment in the project or program for 
which it was acquired as long as need-
ed, whether or not the project or pro-
gram continues to be supported by Fed-
eral funds and shall not encumber the 
equipment without approval of HUD. 
When the equipment is no longer need-
ed for the original project or program, 
the recipient shall use the equipment 
in connection with its other federally- 
sponsored activities, in the following 
order of priority: 

(i) Activities sponsored by HUD 
which funded the original project; then 

(ii) Activities sponsored by other 
Federal awarding agencies. 

(3) During the time that equipment is 
used on the project or program for 
which it was acquired, the recipient 
shall make it available for use on other 
projects or programs if such other use 
will not interfere with the work on the 
project or program for which the equip-
ment was originally acquired. First 
preference for such other use shall be 
given to other projects or programs 
sponsored by HUD that financed the 
equipment; second preference shall be 
given to projects or programs spon-
sored by other Federal awarding agen-
cies. If the equipment is owned by the 
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Federal Government, use on other ac-
tivities not sponsored by the Federal 
Government shall be permissible if au-
thorized by HUD. 

(4) The recipient’s property manage-
ment standards for equipment acquired 
with Federal funds and federally-owned 
equipment shall include all of the fol-
lowing. 

(i) Equipment records shall be main-
tained accurately and shall include the 
following information. 

(A) A description of the equipment. 
(B) Manufacturer’s serial number, 

model number, Federal stock number, 
national stock number, or other identi-
fication number. 

(C) Source of the equipment, includ-
ing the award number. 

(D) Whether title vests in the recipi-
ent or the Federal Government. 

(E) Acquisition date (or date re-
ceived, if the equipment was furnished 
by the Federal Government) and cost. 

(F) Location and condition of the 
equipment and the date the informa-
tion was reported. 

(ii) Equipment owned by the Federal 
Government shall be identified to indi-
cate Federal ownership. 

(iii) A physical inventory of equip-
ment shall be taken and the results 
reconciled with the equipment records 
at least once every two years. Any dif-
ferences between quantities deter-
mined by the physical inspection and 
those shown in the accounting records 
shall be investigated to determine the 
causes of the difference. The recipient 
shall, in connection with the inven-
tory, verify the existence, current uti-
lization, and continued need for the 
equipment. 

(iv) A control system shall be in ef-
fect to insure adequate safeguards to 
prevent loss, damage, or theft of the 
equipment. Any loss, damage, or theft 
of equipment shall be investigated and 
fully documented; if the equipment was 
owned by the Federal Government, the 
recipient shall promptly notify HUD. 

(v) Adequate maintenance procedures 
shall be implemented to keep the 
equipment in good condition. 

(5) HUD may reserve the right to 
transfer the title to the Federal Gov-
ernment or to a third party named by 
the Federal Government when such 
third party is otherwise eligible under 

existing statutes. Such transfer shall 
be subject to the following standards. 

(i) The equipment shall be appro-
priately identified in the award or oth-
erwise made known to the recipient in 
writing. 

(ii) HUD shall issue disposition in-
structions within 120 calendar days 
after receipt of a final inventory. The 
final inventory shall list all equipment 
acquired with grant funds and feder-
ally-owned equipment. If HUD fails to 
issue disposition instructions within 
the 120 calendar day period, the recipi-
ent shall apply the standards of this 
section, as appropriate. 

(iii) When HUD exercises its right to 
take title, the equipment shall be sub-
ject to the provisions for federally- 
owned equipment. 

(f) Intangible property. (1) The recipi-
ent may copyright any work that is 
subject to copyright and was devel-
oped, or for which ownership was pur-
chased, under an award. HUD reserves 
a royalty-free, nonexclusive and irrev-
ocable right to reproduce, publish, or 
otherwise use the work for Federal pur-
poses, and to authorize others to do so. 

(2) Recipients are subject to applica-
ble regulations governing patents and 
inventions, including government-wide 
regulations issued by the Department 
of Commerce at 37 CFR part 401, 
‘‘Rights to Inventions Made by Non-
profit Organizations and Small Busi-
ness Firms Under Government Grants, 
Contracts and Cooperative Agree-
ments.’’ 

(3) Unless waived by HUD, the Fed-
eral Government has the right to para-
graphs (f)(3)(i) and (f)(3)(ii) of this sec-
tion. 

(i) Obtain, reproduce, publish or oth-
erwise use the data first produced 
under an award. 

(ii) Authorize others to receive, re-
produce, publish, or otherwise use such 
data for Federal purposes. 

(4) Title to intangible property and 
debt instruments acquired under an 
award or subaward vests upon acquisi-
tion in the recipient. The recipient 
shall use that property for the origi-
nally-authorized purpose. 

(g) Property trust relationship. Real 
property, equipment, intangible prop-
erty and debt instruments that are ac-
quired or improved with Federal funds 
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shall be held in trust by the recipient 
as trustee for the beneficiaries of the 
project or program under which the 
property was acquired or improved. 
HUD may require recipients to record 
liens or other appropriate notices of 
record to indicate that personal or real 
property has been acquired or improved 
with Federal funds and that use and 
disposition conditions apply to the 
property. 

§ 84.84 Procurement standards. 
(a) Purpose of procurement standards. 

Paragraphs (b) through (i) of this sec-
tion set forth standards for use by re-
cipients in establishing procedures for 
the procurement of supplies and other 
expendable property, equipment, real 
property and other services with Fed-
eral funds. These standards are fur-
nished to ensure that such materials 
and services are obtained in an effec-
tive manner and in compliance with 
the provisions of applicable Federal 
statutes and executive orders. No addi-
tional procurement standards or re-
quirements shall be imposed by HUD 
upon recipients, unless specifically re-
quired by Federal statute or executive 
order or approved by OMB. 

(b) Recipient responsibilities. The 
standards contained in this section do 
not relieve the recipient of the con-
tractual responsibilities arising under 
its contract(s). The recipient is the re-
sponsible authority, without recourse 
to HUD, regarding the settlement and 
satisfaction of all contractual and ad-
ministrative issues arising out of pro-
curements entered into in support of 
an award or other agreement. This in-
cludes disputes, claims, protests of 
award, source evaluation or other mat-
ters of a contractual nature. Matters 
concerning violation of statute are to 
be referred to such Federal, State or 
local authority as may have proper ju-
risdiction. 

(c) Codes of conduct. The recipient 
shall maintain written standards of 
conduct governing the performance of 
its employees engaged in the award and 
administration of contracts. No em-
ployee, officer, or agent shall partici-
pate in the selection, award, or admin-
istration of a contract supported by 
Federal funds if a real or apparent con-
flict of interest would be involved. 

Such a conflict would arise when the 
employee, officer, or agent, any mem-
ber of his or her immediate family, his 
or her partner, or an organization 
which employs or is about to employ 
any of the parties indicated herein, has 
a financial or other interest in the firm 
selected for an award. The officers, em-
ployees, and agents of the recipient 
shall neither solicit nor accept gratu-
ities, favors, or anything of monetary 
value from contractors, or parties to 
subagreements. However, recipients 
may set standards for situations in 
which the financial interest is not sub-
stantial or the gift is an unsolicited 
item of nominal value. The standards 
of conduct shall provide for discipli-
nary actions to be applied for viola-
tions of such standards by officers, em-
ployees, or agents of the recipient. 

(d) Competition. All procurement 
transactions shall be conducted in a 
manner to provide, to the maximum 
extent practical, open and free com-
petition. The recipient shall be alert to 
organizational conflicts of interest as 
well as noncompetitive practices 
among contractors that may restrict 
or eliminate competition or otherwise 
restrain trade. In order to ensure objec-
tive contractor performance and elimi-
nate unfair competitive advantage, 
contractors that develop or draft speci-
fications, requirements, statements of 
work, invitations for bids and/or re-
quests for proposals shall be excluded 
from competing for such procurements. 
Awards shall be made to the bidder or 
offeror whose bid or offer is responsive 
to the solicitation and is most advan-
tageous to the recipient, price, quality 
and other factors considered. The other 
factors shall include the bidder’s or 
offeror’s compliance with Section 3 of 
the Housing and Urban Development 
Act of 1968 (12 U.S.C. 1701u), hereafter 
referred to as ‘‘Section 3.’’ Section 3 
provides that, to the greatest extent 
feasible, and consistent with existing 
Federal, State, and local laws, and reg-
ulations, economic opportunities gen-
erated by certain HUD financial assist-
ance shall be directed to low- and very 
low-income persons. Solicitations shall 
clearly set forth all requirements that 
the bidder or offeror shall fulfill in 
order for the bid or offer to be evalu-
ated by the recipient. Any and all bids 
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or offers may be rejected when it is in 
the recipient’s interest to do so. 

(e) Procurement procedures. (1) All re-
cipients shall establish written pro-
curement procedures. These procedures 
shall provide for, at a minimum, that 
paragraphs (e)(1)(i), (e)(1)(ii) and 
(e)(1)(iii) of this section apply. 

(i) Recipients avoid purchasing un-
necessary items. 

(ii) Where appropriate, an analysis is 
made of lease and purchase alter-
natives to determine which would be 
the most economical and practical pro-
curement for the recipient. 

(iii) Solicitations for goods and serv-
ices provide for all of the following. 

(A) A clear and accurate description 
of the technical requirements for the 
material, product or service to be pro-
cured. In competitive procurements, 
such a description shall not contain 
features which unduly restrict com-
petition. 

(B) Requirements which the bidder/ 
offeror must fulfill and all other fac-
tors to be used in evaluating bids or 
proposals. 

(C) A description, whenever prac-
ticable, of technical requirements in 
terms of functions to be performed or 
performance required, including the 
range of acceptable characteristics or 
minimum acceptable standards. 

(D) The specific features of ‘‘brand 
name or equal’’ descriptions that bid-
ders are required to meet when such 
items are included in the solicitation. 

(E) The acceptance, to the extent 
practicable and economically feasible, 
of products and services dimensioned in 
the metric system of measurement. 

(F) Preference, to the extent prac-
ticable and economically feasible, for 
products and services that conserve 
natural resources and protect the envi-
ronment and are energy efficient. 

(2) Positive efforts shall be made by 
recipients to utilize small businesses, 
minority-owned firms, and women’s 
business enterprises, whenever pos-
sible. Recipients of Federal awards 
shall take all of the following steps to 
further this goal. 

(i) Ensure that small businesses, mi-
nority-owned firms, and women’s busi-
ness enterprises are used to the fullest 
extent practicable. 

(ii) Make information on forth-
coming opportunities available and ar-
range time frames for purchases and 
contracts to encourage and facilitate 
participation by small businesses, mi-
nority-owned firms, and women’s busi-
ness enterprises. 

(iii) Consider in the contract process 
whether firms competing for larger 
contracts intend to subcontract with 
small businesses, minority-owned 
firms, and women’s business enter-
prises. 

(iv) Encourage contracting with con-
sortiums of small businesses, minority- 
owned firms and women’s business en-
terprises when a contract is too large 
for one of these firms to handle individ-
ually. 

(v) Use the services and assistance, as 
appropriate, of such organizations as 
the Small Business Administration and 
the Department of Commerce’s Minor-
ity Business Development Agency in 
the solicitation and utilization of 
small businesses, minority-owned firms 
and women’s business enterprises. 

(3) The type of procuring instruments 
used (e.g., fixed price contracts, cost 
reimbursable contracts, purchase or-
ders, and incentive contracts) shall be 
determined by the recipient but shall 
be appropriate for the particular pro-
curement and for promoting the best 
interest of the program or project in-
volved. The ‘‘cost-plus-a-percentage-of- 
cost’’ or ‘‘percentage of construction 
cost’’ methods of contracting shall not 
be used. 

(4) Contracts shall be made only with 
responsible contractors who possess 
the potential ability to perform suc-
cessfully under the terms and condi-
tions of the proposed procurement. 
Consideration shall be given to such 
matters as contractor integrity; com-
pliance with public policy, including, 
where applicable, Section 3 of the 
Housing and Urban Development Act of 
1968 (12 U.S.C. 1701u); record of past 
performance; financial and technical 
resources or accessibility to other nec-
essary resources. In certain cir-
cumstances, contracts with certain 
parties are restricted by agencies’ im-
plementation of E.O.’s 12549 and 12689, 
‘‘Debarment and Suspension,’’ as set 
forth at 24 CFR part 24. 

VerDate Aug<04>2004 14:20 Apr 21, 2005 Jkt 205077 PO 00000 Frm 00516 Fmt 8010 Sfmt 8010 Y:\SGML\205077.XXX 205077



507 

Office of the Secretary, HUD § 84.84 

(5) Recipients shall, on request, make 
available for the Federal awarding 
agency, pre-award review and procure-
ment documents, such as requests for 
proposals or invitations for bids, inde-
pendent cost estimates, etc., when any 
of the following conditions apply. 

(i) A recipient’s procurement proce-
dures or operation fails to comply with 
the procurement standards in HUD’s 
implementation of Circular A–110. 

(ii) The procurement is expected to 
exceed $100,000 or the small purchase 
threshold fixed at 41 U.S.C. 403 (11), 
whichever is greater, and is to be 
awarded without competition or only 
one bid or offer is received in response 
to a solicitation. 

(iii) The procurement, which is ex-
pected to exceed the small purchase 
threshold, specifies a ‘‘brand name’’ 
product. 

(iv) The proposed award over the 
small purchase threshold is to be 
awarded to other than the apparent 
low bidder under a sealed bid procure-
ment. 

(v) A proposed contract modification 
changes the scope of a contract or in-
creases the contract amount by more 
than the amount of the small purchase 
threshold. 

(f) Cost and price analysis. Some form 
of cost or price analysis shall be made 
and documented in the procurement 
files in connection with every procure-
ment action. Price analysis may be ac-
complished in various ways, including 
the comparison of price quotations sub-
mitted, market prices and similar indi-
cia, together with discounts. Cost anal-
ysis is the review and evaluation of 
each element of cost to determine rea-
sonableness, allocability and allow-
ability. 

(g) Procurement records. Procurement 
records and files for purchases in ex-
cess of the small purchase threshold 
shall include the following at a min-
imum: 

(1) Basis for contractor selection; 
(2) Justification for lack of competi-

tion when competitive bids or offers 
are not obtained; and 

(3) Basis for award cost or price. 
(h) Contract administration. A system 

for contract administration shall be 
maintained to ensure contractor con-
formance with the terms, conditions 

and specifications of the contract and 
to ensure adequate and timely follow 
up of all purchases. Recipients shall 
evaluate contractor performance and 
document, as appropriate, whether con-
tractors have met the terms, condi-
tions and specifications of the con-
tract. 

(i) Contract provisions. The recipient 
shall include, in addition to provisions 
to define a sound and complete agree-
ment, the following provisions in all 
contracts. The following provisions 
shall also be applied to subcontracts. 

(1) Contracts in excess of the small 
purchase threshold shall contain con-
tractual provisions or conditions that 
allow for administrative, contractual, 
or legal remedies in instances in which 
a contractor violates or breaches the 
contract terms, and provide for such 
remedial actions as may be appro-
priate. 

(2) All contracts in excess of the 
small purchase threshold shall contain 
suitable provisions for termination by 
the recipient, including the manner by 
which termination shall be effected 
and the basis for settlement. In addi-
tion, such contracts shall describe con-
ditions under which the contract may 
be terminated for default as well as 
conditions where the contract may be 
terminated because of circumstances 
beyond the control of the contractor. 

(3) Except as otherwise required by 
statute, an award that requires the 
contracting (or subcontracting) for 
construction or facility improvements 
shall provide for the recipient to follow 
its own requirements relating to bid 
guarantees, performance bonds, and 
payment bonds unless the construction 
contract or subcontract exceeds 
$100,000. For those contracts or sub-
contracts exceeding $100,000, HUD may 
accept the bonding policy and require-
ments of the recipient, provided HUD 
has made a determination that the 
Federal Government’s interest is ade-
quately protected. If such a determina-
tion has not been made, the minimum 
requirements shall be as follows: 

(i) A bid guarantee from each bidder 
equivalent to five percent of the bid 
price. The ‘‘bid guarantee’’ shall con-
sist of a firm commitment such as a 
bid bond, certified check, or other ne-
gotiable instrument accompanying a 
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bid as assurance that the bidder shall, 
upon acceptance of his bid, execute 
such contractual documents as may be 
required within the time specified. 

(ii) A performance bond on the part 
of the contractor for 100 percent of the 
contract price. A ‘‘performance bond’’ 
is one executed in connection with a 
contract to secure fulfillment of all the 
contractor’s obligations under such 
contract. 

(iii) A payment bond on the part of 
the contractor for 100 percent of the 
contract price. A ‘‘payment bond’’ is 
one executed in connection with a con-
tract to assure payment as required by 
statute of all persons supplying labor 
and material in the execution of the 
work provided for in the contract. 

(iv) Where bonds are required in the 
situations described herein, the bonds 
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties pursuant to 31 CFR part 
223, ‘‘Surety Companies Doing Business 
with the United States.’’ 

(4) All negotiated contracts (except 
those for less than the small purchase 
threshold) awarded by recipients shall 
include a provision to the effect that 
the recipient, HUD, the Comptroller 
General of the United States, or any of 
their duly authorized representatives, 
shall have access to any books, docu-
ments, papers and records of the con-
tractor which are directly pertinent to 
a specific program for the purpose of 
making audits, examinations, excerpts 
and transcriptions. 

(5) All contracts, including small pur-
chases, awarded by recipients and their 
contractors shall contain the procure-
ment provisions of Appendix A to this 
rule, as applicable. 

§ 84.85 Reports and records. 
(a) Purpose of reports and records. 

Paragraphs (b) and (c) of this section 
set forth the procedures for monitoring 
and reporting on the recipient’s finan-
cial and program performance and the 
necessary standard reporting forms. 
They also set forth record retention re-
quirements. 

(b) Monitoring and reporting program 
performance. (1) Recipients are respon-
sible for managing and monitoring 
each project, program, subaward, func-
tion or activity supported by the 

award. Recipients shall monitor sub-
awards to ensure subrecipients have 
met the audit requirements as delin-
eated in § 84.82(e). 

(2) The Federal awarding agency 
shall prescribe the frequency with 
which the performance reports shall be 
submitted. Except as provided in para-
graph (b)(6) of this section, perform-
ance reports shall not be required more 
frequently than quarterly or less fre-
quently than annually. Annual reports 
shall be due 90 calendar days after the 
grant year; quarterly or semi-annual 
reports shall be due 30 days after the 
reporting period. The Federal awarding 
agency may require annual reports be-
fore the anniversary dates of multiple 
year awards in lieu of these require-
ments. The final performance reports 
are due 90 calendar days after the expi-
ration or termination of the award. 

(3) If inappropriate, a final technical 
or performance report shall not be re-
quired after completion of the project. 

(4) When required, performance re-
ports shall generally contain, for each 
award, brief information on each of the 
following: 

(i) A comparison of actual accom-
plishments with the goals and objec-
tives established for the period, the 
findings of the investigator, or both. 
Whenever appropriate and the output 
of programs or projects can be readily 
quantified, such quantitative data 
should be related to cost data for com-
putation of unit costs. 

(ii) Reasons why established goals 
were not met, if appropriate. 

(5) Recipients shall not be required to 
submit more than the original and two 
copies of performance reports. 

(6) Recipients shall immediately no-
tify HUD of developments that have a 
significant impact on the award-sup-
ported activities. Also, notification 
shall be given in the case of problems, 
delays, or adverse conditions which 
materially impair the ability to meet 
the objectives of the award. This notifi-
cation shall include a statement of the 
action taken or contemplated, and any 
assistance needed to resolve the situa-
tion. 

(7) HUD may make site visits, as 
needed. 

(8) HUD shall comply with clearance 
requirements of 5 CFR part 1320 when 
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requesting performance data from re-
cipients. 

(c) Retention and access requirements 
for records. (1) This paragraph (c) sets 
forth requirements for record retention 
and access to records for awards to re-
cipients. Federal awarding agencies 
shall not impose any other record re-
tention or access requirements upon 
recipients. 

(2) Financial records, supporting doc-
uments, statistical records, and all 
other records pertinent to an award 
shall be retained for a period of three 
years from the date of submission of 
the final expenditure report or, for 
awards that are renewed quarterly or 
annually, from the date of the submis-
sion of the quarterly or annual finan-
cial report, as authorized by HUD. The 
only exceptions are the following. 

(i) If any litigation, claim, or audit is 
started before the expiration of the 3- 
year period, the records shall be re-
tained until all litigation, claims or 
audit findings involving the records 
have been resolved and final action 
taken. 

(ii) Records for real property and 
equipment acquired with Federal funds 
shall be retained for 3 years after final 
disposition. 

(iii) When records are transferred to 
or maintained by the Federal awarding 
agency, the 3-year retention require-
ment is not applicable to the recipient. 

(3) Copies of original records may be 
substituted for the original records if 
authorized by HUD. 

(4) HUD shall request transfer of cer-
tain records to its custody from recipi-
ents when it determines that the 
records possess long term retention 
value. However, in order to avoid dupli-
cate recordkeeping, HUD may make ar-
rangements for recipients to retain any 
records that are continuously needed 
for joint use. 

(5) HUD, the Inspector General, 
Comptroller General of the United 
States, or any of their duly authorized 
representatives, have the right of time-
ly and unrestricted access to any 
books, documents, papers, or other 
records of recipients that are pertinent 
to the awards, in order to make audits, 
examinations, excerpts, transcripts and 
copies of such documents. This right 
also includes timely and reasonable ac-

cess to a recipient’s personnel for the 
purpose of interview and discussion re-
lated to such documents. The rights of 
access in this paragraph (c)(5) are not 
limited to the required retention pe-
riod, but shall last as long as records 
are retained. 

(6) Unless required by statute, HUD 
shall not place restrictions on recipi-
ents that limit public access to the 
records of recipients that are pertinent 
to an award, except when HUD can 
demonstrate that such records shall be 
kept confidential and would have been 
exempted from disclosure pursuant to 
the Freedom of Information Act (5 
U.S.C. 552) if the records had belonged 
to HUD. 

§ 84.86 Termination and enforcement. 

(a) Termination. (1) Awards may be 
terminated in whole or in part only if 
paragraphs (a)(1)(i), (a)(1)(ii), or 
(a)(1)(iii) of this section apply. 

(i) By HUD, if a recipient materially 
fails to comply with the terms and con-
ditions of an award. 

(ii) By HUD with the consent of the 
recipient, in which case the two parties 
shall agree upon the termination con-
ditions, including the effective date 
and, in the case of partial termination, 
the portion to be terminated. 

(iii) By the recipient upon sending to 
HUD written notification setting forth 
the reasons for such termination, the 
effective date, and, in the case of par-
tial termination, the portion to be ter-
minated. However, if HUD determines 
in the case of partial termination that 
the reduced or modified portion of the 
grant will not accomplish the purposes 
for which the grant was made, it may 
terminate the grant in its entirety 
under either paragraphs (a)(1)(i) or 
(a)(1)(ii) of this section. 

(2) If costs are allowed under an 
award, the responsibilities of the re-
cipient referred to in § 84.87(a)(1), in-
cluding those for property management 
as applicable, shall be considered in the 
termination of the award, and provi-
sion shall be made for continuing re-
sponsibilities of the recipient after ter-
mination, as appropriate. 

(3) If costs are allowed, the cost prin-
ciples in § 84.27 apply, even though the 
award was made on a lump-sum basis. 
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Alternatively, a termination settle-
ment may be reached by prorating the 
grant amount against the percentage 
of completion or by some other method 
as determined by the Grant Officer, as 
long as the method used results in an 
equitable settlement to both parties. 

(b) Enforcement. (1) Remedies for non-
compliance. If a recipient materially 
fails to comply with the terms and con-
ditions of an award, whether stated in 
a Federal statute, regulation, assur-
ance, application, or notice of award, 
HUD may, in addition to imposing any 
of the special conditions outlined in 
§ 84.14, take one or more of the fol-
lowing actions, as appropriate in the 
circumstances. 

(i) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the recipient or more severe 
enforcement action by HUD. 

(ii) Wholly or partly suspend or ter-
minate the current award. 

(iii) Withhold further awards for the 
project or program. 

(iv) Take other remedies that may be 
legally available. 

(2) Hearings and appeals. In taking an 
enforcement action, HUD shall provide 
the recipient an opportunity for hear-
ing, appeal, or other administrative 
proceeding to which the recipient is en-
titled under any statute or regulation 
applicable to the action involved. 

(3) Effects of suspension and termi-
nation. Costs of a recipient resulting 
from obligations incurred by the re-
cipient during a suspension or after 
termination of an award are not allow-
able unless HUD expressly authorizes 
them in the notice of suspension or ter-
mination or subsequently. Other recipi-
ent costs during suspension or after 
termination which are necessary and 
not reasonably avoidable are allowable 
if paragraphs (b)(3)(i) and (b)(3)(ii) of 
this section apply. 

(i) The costs result from obligations 
which were properly incurred by the re-
cipient before the effective date of sus-
pension or termination, are not in an-
ticipation of it, and in the case of a ter-
mination, are noncancellable. 

(ii) The costs would be allowable if 
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination 
takes effect. 

(4) Relationship to debarment and sus-
pension. The enforcement remedies 
identified in this section, including 
suspension and termination, do not 
preclude a recipient from being subject 
to debarment and suspension under 
E.O.s 12549 and 12689 and HUD’s imple-
menting regulations at 24 CFR part 24 
(see § 84.13). 

§ 84.87 Closeout procedures, subse-
quent adjustments and continuing 
responsibilities. 

(a) Closeout procedures. (1) Recipients 
shall submit, within 90 calendar days 
after the date of completion of the 
award, all financial, performance, and 
other reports as required by the terms 
and conditions of the award. HUD may 
approve extensions when requested by 
the recipient. 

(2) The recipient shall account for 
any real and personal property ac-
quired with Federal funds or received 
from the Federal Government in ac-
cordance with §§ 84.83(b) through (g). 

(b) Subsequent adjustments and con-
tinuing responsibilities. (1) The closeout 
of an award does not affect any of the 
following: 

(i) Audit requirements in § 84.26. 
(ii) Property management require-

ments in §§ 84.83(b) through (g). 
(iii) Records retention as required in 

§ 84.53. 
(2) After closeout of an award, a rela-

tionship created under an award may 
be modified or ended in whole or in 
part with the consent of HUD and the 
recipient, provided the responsibilities 
of the recipient are considered and pro-
visions made for continuing respon-
sibilities of the recipient, as appro-
priate. 

APPENDIX A TO PART 84—CONTRACT 
PROVISIONS 

All contracts, awarded by a recipient in-
cluding small purchases, shall contain the 
following provisions as applicable: 

1. Equal Employment Opportunity—All con-
tracts shall contain a provision requiring 
compliance with E.O. 11246, ‘‘Equal Employ-
ment Opportunity,’’ as amended by E.O. 
11375, ‘‘Amending Executive Order 11246 Re-
lating to Equal Employment Opportunity,’’ 
and as supplemented by regulations at 41 
CFR part 60, ‘‘Office of Federal Contract 
Compliance Programs, Equal Employment 
Opportunity, Department of Labor.’’ 
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