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§ 36.77 Waivers and revisions. 
(a) The tribal governing body (tribe), 

or the local school board (LSB), if so 
designated by the tribe, shall have the 
local authority to waive or revise in 
part or in whole, the standard(s) estab-
lished in this part if the standard(s) are 
determined to be inappropriate or if 
they fail to take into account specific 
needs of the tribe’s children. This pro-
vision includes both tribal and Bureau- 
operated schools. When the tribe or 
LSB, if designated by the tribe, waives 
or revises a standard, it shall submit 
the waiver or revision to the Assistant 
Secretary for approval within 60 days. 
Until this approval is obtained, the 
standard of this part or minimum state 
standards shall apply to the affected 
school(s). 

(b) All revised standards shall be sub-
mitted to the Assistant Secretary in 
writing in accordance with the fol-
lowing procedure: 

(1) Waivers and revisions shall be 
submitted by November 15 each school 
year to accompany the dormitory’s an-
nual standards compliance report. 

(2) The section or part to be waived 
shall be specified, and the extent to 
which it is to be deviated from shall be 
described. 

(3) A justification explaining why the 
alternative standard is determined nec-
essary shall be included with the re-
vised standard. 

(4) Measurable objectives and the 
method of achieving the alternative 
standard along with the estimated cost 
of implementation shall be stated. 

(c) The Assistant Secretary shall re-
spond in writing within 45 days of re-
ceipt of the waiver or revision. The 
waiver shall be granted or the revision 
shall be accepted by the Assistant Sec-
retary unless specifically rejected for 
good cause and in writing. The written 
rejection shall be sent to the affected 
tribe(s) and LSB. This rejection shall 
be final. The waiver is granted or revi-
sion is established automatically on 
the 46th day of receipt if no written re-
sponse is provided by the Assistant 
Secretary. 

(d) The Assistant Secretary shall as-
sist the school board of an Indian-con-
trolled contract school in the imple-
mentation of the standards established 
in this part if the school board requests 

that these standards, in part or in 
whole, be implemented. At the request 
of an Indian-controlled contract school 
board, the Assistant Secretary shall 
provide alternative or modified stand-
ards to those established in this part to 
take into account the needs of the In-
dian children and Indian-controlled 
contract school. 

[59 FR 61766, Dec. 1, 1994] 
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AUTHORITY: 25 U.S.C. 2011 and 2015, Secs. 
1131 and 1135 of the Act of November 1, 1978, 
92 Stat. 2322 and 2327; Secs. 511 and 512, Pub. 
L. 98–511; Secs. 8 and 9, Pub. L. 99–89; Title V 
of Pub. L. 100–297; Pub. L. 105–337. 

SOURCE: 53 FR 37678, Sept. 27, 1988, unless 
otherwise noted. 

§ 38.1 Scope. 

(a) Primary scope. This part applies to 
all individuals appointed or converted 
to contract education positions as de-
fined in § 38.3 in the Bureau of Indian 
Affairs after November 1, 1979. This 
part applies to elementary and sec-
ondary school positions and agency 
education positions. 

(b) Secondary scope. Section 38.13 ap-
plies to employees with continuing ten-
ure in both the competitive and ex-
cepted service who encumber education 
positions. 

(c) Other. Where 25 CFR part 38 and a 
negotiated labor relations agreement 
conflict, the negotiated agreement will 
govern. 
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