AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

34

Parts 1 to 299
Revised as of July 1, 2005

0]

10IS

Education

Containing a codification of documents

of general applicability and future effect
As of July 1, 2005

With Ancillaries

Published by

Oftfice of the Federal Register

National Archives and Records
Administration

A Special Edition of the Federal Register

Code of Federal Regulat



U.S. GOVERNMENT OFFICIAL EDITION NOTICE

Legal Status and Use of Seals and Logos

The seal of the National Archives and Records Administration
(NARA) authenticates the Code of Federal Regulations (CFR) as
the official codification of Federal regulations established under
the Federal Register Act. Under the provisions of 44 U.S.C. 1507, the
contents of the CFR, a special edition of the Federal Register, shall
be judicially noticed. The CFR is prima facie evidence of the origi-
nal documents published in the Federal Register (44 U.S.C. 1510).

It is prohibited to use NARA'’s official seal and the stylized Code
of Federal Regulations logo on any republication of this material
without the express, written permission of the Archivist of the
United States or the Archivist’s designee. Any person using
NARA'’s official seals and logos in a manner inconsistent with the
provisions of 36 CFR part 1200 is subject to the penalties specified
in 18 U.S.C. 506, 701, and 1017.

Use of ISBN Prefix

This is the Official U.S. Government edition of this publication
and is herein identified to certify its authenticity. Use of the 0-16
ISBN prefix is for U.S. Government Printing Office Official Edi-
tions only. The Superintendent of Documents of the U.S. Govern-
ment Printing Office requests that any reprinted edition clearly be
labeled as a copy of the authentic work with a new ISBN.

U.S. GOVERNMENT PRINTING OFFICE

U.S. Superintendent of Documents ¢« Washington, DC 20402-0001
http://bookstore.gpo.gov
Phone: toll-free (866) 512-1800; DC area (202) 512-1800



Table of Contents

EXPIAN@TION ..o e e e

Title 34:
Subtitle A—Office of the Secretary, Department of Education ......

Subtitle B—Regulations of the Offices of the Department of Edu-
cation

Chapter 1—Office for Civil Rights ...
Chapter 11—Office of Elementary and Secondary Education ..........
Finding Aids:
Material Approved for Incorporation by Reference ..............c.occooeeee.
Table of CFR Titles and Chapters ..........cccoiiiiiiiiiiiiiiiecee e
Alphabetical List of Agencies Appearing in the CFR ........................

List of CFR Sections Affected .......ccooiiiiiiiiiii e

Page

335

437

597

599

617

627
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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16............. as of January 1
Title 17 through Title 27 ... e as of April 1
Title 28 through Title 41 ... e as of July 1
Title 42 through Title 50 ..., as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, July 1, 2005), consult the ‘“‘List of CFR Sections Affected (LSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

OBSOLETE PROVISIONS

Provisions that become obsolete before the revision date stated on the cover
of each volume are not carried. Code users may find the text of provisions in
effect on a given date in the past by using the appropriate numerical list of
sections affected. For the period before January 1, 2001, consult either the List
of CFR Sections Affected, 1949-1963, 1964-1972, 1973-1985, or 1986-2000, published
in 11 separate volumes. For the period beginning January 1, 2001, a ‘“‘List of CFR
Sections Affected” is published at the end of each CFR volume.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (5 U.S.C.
552(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(c) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

Properly approved incorporations by reference in this volume are listed in the
Finding Aids at the end of this volume.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed in the Finding Aids of
this volume as an approved incorporation by reference, please contact the agency
that issued the regulation containing that incorporation. If, after contacting the
agency, you find the material is not available, please notify the Director of the
Federal Register, National Archives and Records Administration, Washington DC
20408, or call 202-741-6010.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Statutory Authorities and Agency
Rules (Table 1). A list of CFR titles, chapters, and parts and an alphabetical
list of agencies publishing in the CFR are also included in this volume.

An index to the text of “Title 3—The President’ is carried within that volume.

The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the “Contents’ entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (LSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.



REPUBLICATION OF MATERIAL

There are no restrictions on the republication of textual material appearing
in the Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-741-6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, Washington, DC 20408 or e-mail, fedreg.info@nara.gov.

SALES

The Government Printing Office (GPO) processes all sales and distribution of
the CFR. For payment by credit card, call toll-free, 866-512-1800 or DC area, 202-
512-1800, M-F, 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2250, 24 hours
a day. For payment by check, write to the Superintendent of Documents, Attn:
New Orders, P.O. Box 371954, Pittsburgh, PA 15250-7954. For GPO Customer Service
call 202-512-1803.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections
Affected), The United States Government Manual, the Federal Register, Public
Laws, Public Papers, Weekly Compilation of Presidential Documents and the Pri-
vacy Act Compilation are available in electronic format at www.gpoaccess.gov/
nara (““GPO Access’’). For more information, contact Electronic Information Dis-
semination Services, U.S. Government Printing Office. Phone 202-512-1530, or 888-
293-6498 (toll-free). E-mail, gpoaccess@gpo.gov.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
to NARA'’s web site at www.archives.gov/federal register. The NARA site also con-
tains links to GPO Access.

RAYMOND A. MOSLEY,
Director,
Office of the Federal Register.
July 1, 2005.






THIS TITLE

Title 34—EDUCATION is presently composed of three volumes (parts 1 to 299,
parts 300 to 399, and part 400 to End). The contents of these volumes represent
all regulations codified under this title of the CFR as of July 1, 2005.

For this volume, EImer Barksdale was Chief Editor. The Code of Federal Regu-
lations publication program is under the direction of Frances D. McDonald, as-
sisted by Alomha S. Morris.
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PART 3—OFFICIAL SEAL

Sec.

3.1 Definitions.

3.2 Description.

3.3 Authority to affix seal.
3.4 Use of the seal.

AUTHORITY: 20 U.S.C. 3472 and 3485, unless
otherwise noted.

SOURCE: 45 FR 86491, Dec. 31, 1980, unless
otherwise noted.

§3.1 Definitions.

For the purposes of this part:

(a) ED means all organizational units
of the Department of Education.

(b) Embossing Seal means a display of
the form and content of the Official
Seal made on a die so that the Seal can
be embossed on paper or other media.

(c) Official Seal means the original(s)
of the Seal showing the exact form,
content, and colors.

(d) Replica means a copy of the Offi-
cial Seal displaying the identical form,
content, and colors.

(e) Reproduction means a copy of the
Official Seal displaying the form and
content, reproduced in only one color.

(f) Secretary means the Secretary of
Education.

§3.2 Description.

The Official Seal of the Department
of Education is described as follows:
Standing upon a mound, an oak tree
with black trunk and limbs and green
foliage in front of a gold rising sun,
issuing gold rays on a light blue disc,
enclosed by a dark blue border with
gold edges bearing the inscription
“DEPARTMENT OF EDUCATION”
above a star at either side of the words
“UNITED STATES OF AMERICA” in
smaller letters in the base; letters and
stars in white. The Offical Seal of the
Department is modified when used in
reproductions in black and white and
when embossed. As so modified, it ap-
pears below.

§3.83 Authority to affix seal.

The Secretary and the Secretary’s
designees are authorized to affix the
Official Seal, replicas, reproductions,
and embossing seals to appropriate
documents, certifications, and other
material for all purposes as authorized
by this section.

(Authority: 20 U.S.C. 3474)

§3.4 Use of the seal.

(a) Use by any person or organization
outside of the Department may be
made only with the Department’s prior
written approval.

(b) Requests by any person or organi-
zation outside of the Department for
permission to use the Seal must be
made in writing to Director of Public
Affairs, U.S. Department of Education,
400 Maryland Avenue, SW., Wash-
ington, DC 20202, and must specify, in
detail, the exact use to be made. Any
permission granted applies only to the
specific use for which it was granted
and is not to be construed as permis-
sion for any other use.

(¢) In regard to internal use, replicas
may be used only:

(1) For display in or adjacent to ED

facilities, in Departmental audito-
riums, presentation rooms, hearing
rooms, lobbies, and public document
rooms;

(2) In offices of senior officials;

(3) For official awards, certificates,
medals, and plaques;

(4) For electronic media, motion pic-
ture film, video tape and other audio-
visual media prepared by or for ED and
attributed thereto;
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(5) On official publications which rep-
resent the achievements or mission of
ED;

(6) In non-ED facilities in connection
with events and displays sponsored by
ED, and public appearances of the Sec-
retary or other senior ED officials; and

(7) For other internal purposes as de-
termined by the Director for Manage-
ment;

(d) In regard to internal use, repro-
ductions may be used only—

(1) On ED letterhead stationery;

(2) On official ED identification
cards, security, and other approved cre-
dentials;

(3) On business cards for ED employ-
ees;

(4) On official ED signs;

(5) On official publications or graph-
ics issued by and attributed to ED, or
joint statements of ED with one or
more other Federal agencies, State or
local governments, or foreign govern-
ments;

(6) On official awards, certificates,
and medals;

(7) On electronic media, motion pic-
ture film, video tape, and other audio-
visual media prepared by or for ED and
attributed thereto; and

(8) For other internal purposes as de-
termined by the Director for Manage-
ment.

(e) Embossing seals may be used only
internally—

(1) On ED legal documents, including
interagency  or intergovernmental
agreements, agreements with State or
local governments, foreign patent ap-
plications, certification(s) of true cop-
ies, and similar documents;

(2) On official awards and certifi-
cates; and

(3) For other purposes as determined
by the General Counsel or the Director
for Management.

(f) Falsely making, forging, counter-
feiting, mutilating, or altering the Of-
ficial Seal, replicas, reproductions, or
embossing seals, or knowingly using or
possessing with fraudulent intent and
altered official seal, replica, reproduc-
tion or embossing seal is punishable
under 18 U.S.C. 506.

(9) Any person using the Official
Seal, replicas, reproductions, or em-
bossing seals in a manner inconsistent
with the provisions of this part is sub-
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ject to the provisions of 18 U.S.C. 1017,
which states penalties for the wrongful
use of an Official Seal, and to other
provisions of law as applicable.

[45 FR 86491, Dec. 31, 1980, as amended at 53
FR 4620, Feb. 17, 1988; 56 FR 65388, Dec. 16,
1991; 65 FR 57286, Sept. 22, 2000]

PART 4—SERVICE OF PROCESS

§4.1 Service of process required to be
served on or delivered to Secretary.

Summons, complaints, subpoenas,
and other process which are required to
be served on or delivered to the Sec-
retary of Education shall be delivered
to the General Counsel or a Deputy
General Counsel, by mail at 400 Mary-
land Avenue SW., Washington, DC 20202
or by personal service at that address.
The persons above designated are au-
thorized to accept service of such proc-
ess.

(Authority: 5 U.S.C. 301)
[47 FR 16780, Apr. 20, 1982]

PART 5—AVAILABILITY OF INFOR-
MATION TO THE PUBLIC PURSU-
ANT TO PUB. L. 90-23

Subpart A—Definitions

5.1 Act.

5.2 Department.

5.5 Records.

5.6 Statutory definitions.

Subpart B—What Records Are Available

5.11
5.12
5.13
5.14
5.15
5.16
5.17
5.18
5.19

Purpose and scope.

General policy.

Records available.

Published documents.

Creation of records.

Deletion of identifying details.

Records in record centers.

Destroyed records.

Records of other departments and agen-
cies.

Subpart C—Freedom of Information Officer

5.32 Freedom of information officer.

Subpart D—Procedures for Requesting
Access to Records

5.51 Procedure.
5.52 Copies of records.
5.53 Denial of requests for records.
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Subpart E—Fees and Charges

5.60
5.61
5.62
5.63
5.64

Schedule of fees.

Notification of estimated fees.
Advance payment of fees.
Payment of fees and interest.
Waiver or reduction of fees.

Subpart F—Availability of Specific Records

5.70 Policy.

5.71 Protection of personal privacy and pro-
prietary information.

5.72 Records available.

5.73 Records not available.

5.74 Further disclosure.

Subpart G—Administrative Review

5.80 Review of denial of a record.

5.81 Time for initiation of request for re-
view.

5.82 By whom review is made.

5.83 Contents of request for review.

5.84 Consideration on review.

5.85 Decisions on review.

APPENDIX TO PART 5
AUTHORITY: 5 U.S.C. 552.

SOURCE: 45 FR 30803, May 9, 1980, unless
otherwise noted.

Subpart A—Definitions

§5.1 Act.

As used in this part, Act means sec-
tion 552 of title 5, United States Code,
as amended by Pub. L. 90-23, codifying
the Act of July 4, 1966, sometimes re-
ferred to as the ‘““Freedom of Informa-
tion Act”’.

§5.2 Department.

As used in this part, Department
means the Department of Education.

§5.5 Records.

As used in this part:

(a) Record includes books, brochures,
punch cards, magnetic tapes, paper
tapes, sound recordings, maps, pam-
phlets, photographs, slides, motion pic-
tures, or other documentary materials,
regardless of physical form or charac-
teristics, made or received by the De-
partment pursuant to Federal law or in
connection with the transaction of
public business and preserved by the
Department as evidence of the organi-
zation, functions, policies, decisions,
procedures, operations, programs, or
other activities.

§5.13

(b) Record does not include: Objects
or articles such as tangible exhibits,
models, equipment, or processing ma-
terials; or formulae, designs, drawings,
or other items of valuable property;
books, magazines, pamphlets, or other
reference material in formally orga-
nized and officially designated libraries
of the Department, which are available
under the rules of the particular li-
brary concerned.

§5.6 Statutory definitions.

The definitions in the Act and the Of-
fice of Management and Budget’s
“Uniform FOIA Fee Schedule and
Guidelines,” 52 FR 10012 (March 27,
1987), apply to this part.

[52 FR 32525, Aug. 27, 1987]

Subpart B—What Records Are
Available

§5.11 Purpose and scope.

This part constitutes the regulation
of the Department respecting the avail-
ability to the public, pursuant to the
Act, of records of the Department. It
informs the public what records are
generally available.

§5.12

The Department’s policy is one of the
fullest responsible disclosure limited
only by the obligations of confiden-
tiality and the administrative neces-
sities recognized by the Act. Unless
otherwise exempted from disclosure
pursuant to law, records of the Depart-
ment shall be available for inspection
and copying in accordance with this
part.

General policy.

§5.13 Records available.

(a) Publication in the Federal Register.
The following shall be published in the
FEDERAL REGISTER:

(1) Descriptions of the Department’s
central and field organization and the
established places at which, the offi-
cers from whom, and the methods
whereby, the public may secure infor-
mation, make submittals or requests,
or obtain decisions;

(2) Statements of the general course
and method by which the Department’s
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functions are channeled and deter-
mined, including the nature and re-
quirements of all formal and informal
procedures available;

(3) Rules of procedures, descriptions
of forms available or the places at
which forms may be obtained, and in-
structions as to the scope and contents
of all papers, reports, or examinations;

(4) Substantive rules of general appli-
cability adopted as authorized by law,
and statements of general policy or in-
terpretations of general applicability
formulated and adopted by the Depart-
ment;

(5) Every amendment, revision, or re-
peal of the foregoing.

(b) Agency opinions and orders. The
Department shall, in accordance with
this part and applicable regulations,
make available for public inspection
and copying:

(1) All final opinions (including con-
curring and dissenting opinions) and
all orders made in the adjudication of
cases (initial decisions and reconsider-
ations thereof in matters that are not
the result of administrative pro-
ceedings such as hearings or formal ap-
peals are not ‘“‘opinions and orders in
the adjudication of cases”);

(2) Those statements of policy and in-
terpretations which have been adopted
by the agency and are not published in
the FEDERAL REGISTER,;

(3) Administrative staff manuals and
instructions to staff that affect any
member of the public;

unless such materials are promptly
published and copies offered for sale.

The Department shall maintain and
make available for public inspection
and copying current indexes providing
identifying information for the public
as to any matter which is issued,
adopted, or promulgated after July 4,
1967, and which is required by this
paragraph (b) to be published or made
available.

(c) Availability of records on request. In
addition to the records made available
pursuant to paragraphs (a) and (b) of
this section, the Department shall,
upon request for identifiable records
made in accordance with this part,
make such records available to any
person, unless it is determined that
such records must be withheld from
disclosure and are exempt under sub-
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section (b) of the Act and subpart F of
this part.

§5.14 Published documents.

Published records of the Department,
whether or not available for purchase,
shall be made available for examina-
tion.

§5.15 Creation of records.

Records are not required to be cre-
ated by compiling selected items from
the files, and records are not required
to be created to provide the requester
with such data as ratios, proportions,
percentages, per capitas, frequency dis-
tributions, trends, correlations, and
comparisons. If such data have been
compiled and are available in the form
of a record, the record shall be made
available as provided in this part.

§5.16 Deletion of identifying details.

Whenever any final opinion, order, or
other materials required to be made
available pursuant to subsection (a)(2)
of the Act relates to a private party or
parties and the release of the name or
names or other identifying details will
constitute a clearly unwarranted inva-
sion of personal privacy, the record
shall be published or made available
with such identifying details left
blank, or shall be published or made
available with obviously fictitious sub-
stitutes and with a notification such as
the following as a preamble:

Names of parties and certain other identi-
fying details have been removed [and ficti-
tious names substituted] in order to prevent
a clearly unwarranted invasion of the per-
sonal privacy of the individuals involved.

§5.17

When a request is made for identifi-
able records of the Department which
have been stored in the National Ar-
chives or other record centers of the
General Services Administration, but
would otherwise be available under this
Act, such records shall be requested by
the Department for the requester.

Records in record centers.

§5.18 Destroyed records.

Records of specified form or char-
acter are destroyed after the lapse of
time specified in the Records Disposal
Act of 1943 (44 U.S.C. 366-380), the Fed-
eral Property Management Regulations
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(41 CFR parts 101-111), and the Records
Control Schedules.

§5.19 Records of other departments
and agencies.

Requests for records which origi-
nated in or concern matters which
originated in another Department or
Government agency may be forwarded
to the Department or agency primarily
concerned and the requester so noti-
fied.

Subpart C—Freedom of
Information Officer

§5.32

The Freedom of Information Officer
shall be responsible for determining
whether records of the Department
must be withheld from disclosure and
shall have authority to deny requests
for records of the Department.

Freedom of information officer.

Subpart D—Procedures for
Requesting Access to Records

§5.51 Procedure.

(a) A request for any information or
record may be made at any appropriate
office of the Department.

(b) If a request is made at any office
of the Department and the information
or record is not located where the re-
quest is made, the requester shall be
referred to the proper office, or if the
request is put in writing it may be for-
warded to the proper office.

() A request should reasonably iden-
tify the requested record by brief de-
scription. Requesters who have de-
tailed information which would assist
in identifying the records requested are
urged to provide such information in
order to expedite the handling of the
request. Envelopes in which written re-
quests are submitted should be clearly
identified as a Freedom of Information
request.

(d) Determination of whether records
will be released or withheld will be
made within 10 working days from date
of receipt in the office having custody
of the records This time may be ex-
tended by written notice for no longer
than an additional 10 working days,
only in unusual circumstances. Un-
usual circumstances mean:

§5.53

(1) The need to search for and collect
the requested records from field facili-
ties or other establishments that are
separate from the office processing the
request;

(2) The need to search for, collect and
appropriately examine a voluminous
amount of separate and distinct
records which are demanded in a single
request; or

(3) The need for consultation, which
shall be conducted with all practicable
speed, with another agency having a
substantial interest in the determina-
tion of the request or among two or
more components of the agency having

substantial subject-matter interest
therein.
If such extension is made, the re-

quester will be notified in writing with
an explanation of why the extension
was necessary and the date on which a
determination will be made.

§5.52 Copies of records.

Copies of available records shall be
produced as promptly as possible upon
receipt of the fee therefor. Copying
service shall be limited to not more
than two copies of any single page, ex-
cept that additional copies may be
made where administrative consider-
ations permit. Records which are pub-
lished or available for sale need not be
copied.

§5.53 Denial of requests for records.

Written requests for inspection or
copying of records shall be denied only
by the Freedom of Information Officer.
Denials of requests shall be in writing
and shall contain the reasons for the
denial and provide the requester with
appropriate information on how to ex-
ercise the right of appeal under subpart
G of this part. Such notification shall
also set forth the names and titles or
positions of each person responsible for
the denial of such request if such per-
son or persons is other than the Free-
dom of Information Officer.

Subpart E—Fees and Charges

SOURCE: 52 FR 32525, Aug. 27, 1987, unless
otherwise noted.
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§5.60 Schedule of fees.

(a) Fees and charges are charged
under this part as follows:

(1) Search for records—(i) General. Full
search fees are charged for records re-
quested by commercial use requesters.
For records requested by representa-
tives of the news media or educational
or noncommercial scientific institu-
tions whose purpose is scholarly or sci-
entific research, no search fee s
charged if the records requested are
not for commercial use. For other re-
questers, if the records requested are
not for commercial use, the first two
hours of search time are provided with-
out charge, except as limited in para-
graph (a)(1)(iii) of this section. Search
fees are recorded and assessed to the
nearest quarter hour.

(if) Manual search. The charge for a
manual search is calculated by deter-
mining the search time to the nearest
quarter hour and multiplying that fig-
ure by the sum of the basic rate of pay
per hour of the employee conducting
the search plus 16 percent of that rate.

(iii) Computer search. The charge for a
computer search is calculated by deter-
mining the search time to the nearest
quarter hour and multiplying that fig-
ure by the sum of the basic rate of pay
per hour of the computer operator plus
16% of that rate plus $287 per hour for
computer operation. Two hours of
search time on a computer search is
deemed to have been spent if the cost
of the search equals the equivalent of
two hours of the computer operator’s
basic rate of pay per hour plus 16 per-
cent of that rate.

(2) Review of records. Review fees are
charged only for commercial use re-
quests and only for the initial review.
The review rate is calculated by deter-
mining the review time to the nearest
quarter hour and multiplying that fig-
ure by the sum of the basic rate of pay
per hour of the employee conducting
the review plus 16% of that rate. If
records requested under this part are
stored elsewhere than the headquarters
of the Department at Washington, DC,
the mailing and handling costs of re-
turning those records to the head-
quarters for review is added to the re-
view costs.

(3) Duplication of records. No duplica-
tion fee is charged for the first 100

10

34 CFR Subtitle A (7-1-05 Edition)

pages, except for commercial use re-
quests. Duplication charges for paper
copy reproduction of documents on
photocopy machines is $0.10 per page.

(4) Certification of records. The charge
for certifying records is $5 per record
certified.

(5) Other. If no specific fee has been
established for a service, or the request
for a service does not fall under one of
the categories in paragraphs (a)(1)-(4)
of this section due to the amount or
type of service, the Secretary is au-
thorized to establish an appropriate
fee, based on direct costs on a case-by-
case basis as provided in the FOIA.

(b) If the Secretary awards a contract
for a search or duplication of records
for a FOI request, the fees charged are
the actual costs under the contract.

(c) Fees are not charged if the total
amount of the fee is less than $5. If the
total amount of the fee is $5, or more,
applicable search and review costs are
charged even if no records are located
or disclosed. The Secretary does not re-
fund fees paid for services actually ren-
dered.

(d) If the FOI Officer reasonably be-
lieves that a requester or group of re-
questers acting in concert is attempt-
ing to break down a request into mul-
tiple requests for the purpose of avoid-
ing fee assessment, those requests and
fees are aggregated and charged ac-
cordingly.

§5.61 Notification of estimated fees.

If the estimated fees under this sec-
tion total more than $25, or more than
the maximum amount specified in the
request if that amount exceeds $25, the
requester is:

(a) Notified promptly of the amount
of the estimated fee or that portion of
the fee as can readily be estimated; and

(b) Offered the opportunity to refor-
mulate the request.

§5.62 Advance payment of fees.

(a) If the estimated fee for processing
a request exceeds $250, the FOI Officer:

(1) Notifies the requester of the an-
ticipated cost and obtains satisfactory
assurance of full payment if the re-
quester has a history of prompt pay-
ment of FOIA fees; or
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(2) Requires an advance payment if
the requester has no history of pay-
ment.

(b) If a requester has previously
failed to pay a fee in a timely fashion,
the FOI Officer does not process any
subsequent request until the requester
pays the arrears in full, including in-
terest, and makes an advance payment
of the estimated fee for the new re-
quest.

(c) Requests under this section are
not deemed to have been received for
purposes of §5.51(d) until the Depart-
ment receives the satisfactory assur-
ance or advance payment.

§5.63 Payment of fees and interest.

(a) If a requester does not pay a fee
under this subpart within 30 days after
the date the billing was sent, interest
is assessed at the rate prescribed under
31 U.S.C. 3717. The Secretary may use
the procedures authorized under the
Debt Collection Act of 1982 to collect
fees due under this subpart, including
disclosure to consumer reporting or
collection agencies.

(b) Fee payments must be in the form
either of a personal check or bank
draft drawn on a bank in the United
States, or a postal money order. Fee
payments must be made payable to the
U.S. Department of Education and
mailed to the FOI Officer, Department
of Education, 400 Maryland Avenue,
SW., Washington, DC 20202. A receipt
for fees paid is given upon request.

§5.64 Waiver or reduction of fees.

(a) The Secretary may, in accordance
with the FOIA, waive or reduce all or
part of any fee provided for in this sec-
tion if the Secretary determines that it
is:

(1) In the public interest because fur-
nishing the information can be consid-
ered as primarily benefiting the gen-
eral public and is likely to contribute
significantly to public understanding
of the operations or activities of the
government; and

(2) Is not primarily in the commer-
cial interest of the requester.

(b) In making the determination to
waive or reduce a fee under paragraph
(a) of this section, the Secretary con-
siders the following factors:
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(1) Whether the subject of the re-
quested records concerns the oper-
ations or activities of the government.

(2) Whether the disclosure is likely to
contribute significantly to public un-
derstanding of government operations
or activities.

(3) Whether the requester has a com-
mercial interest that would be
furthered by the requested disclosure;
and, if so, whether the magnitude of
the identified commercial interest of
the requester is sufficiently large, in
comparison with the public interest in
disclosure, that disclosure is primarily
in the commercial interest of the re-
quester.

Subpart F—Availability of Specific
Records

§5.70 Policy.

This subpart specifies the types of
records which the Department shall, in
keeping with its policy of fullest pos-
sible disclosure, make available for in-
spection and copying. For clarity and
purposes of guidance, there are also set
forth below the kinds or portions of
records which generally will not be re-
leased, except as may be determined
under §5.74. The appendix to this part
contains some examples of the kinds of
materials which, in accordance with
§5.72, will generally be released and
other materials which, in accordance
with §5.73, are not normally available.
In the event that any record contains
both information which is disclosable
and that which is not disclosable under
this regulation, the nondisclosable in-
formation will be deleted and the bal-
ance of the record disclosed.

§5.71 Protection of personal privacy
and proprietary information.

As set forth with more particularity
below, certain types of information in
whatever record or document con-
tained shall not be disclosed where dis-
closure would be inconsistent with in-
dividual rights of personal privacy or
would violate obligations of confiden-
tiality.

(a) No disclosure will be made of in-
formation of a personal and private na-
ture, such as information in personnel
and medical files, in welfare and social
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security records and any other infor-
mation of a private and personal na-
ture.

(b) Information having a commercial
or financial value and in which the per-
son providing the information has a
proprietary interest will not be dis-
closed if it is in fact confidential. In
determining whether such information
is in fact confidential, consideration
may be given to such factors as (1) the
general custom or usage in the occupa-
tion or business to which the informa-
tion relates that it be held confiden-
tial, (2) the number and situation of
the individuals who have access to such
information, (3) the type and degree of
risk of financial injury to be expected
if disclosure occurs, and (4) the length
of time such information should be re-
garded as retaining the characteristics
noted above.

(¢) Information obtained by the De-
partment from any individual or orga-
nization, who furnishes it in reliance
upon a provision for confidentiality au-
thorized by applicable statute or regu-
lation, will not be disclosed. This sub-
part does not itself authorize the giv-
ing of any pledge of confidentiality by
any officer or employee of the Depart-
ment.

This section does not preclude use of
nondiscloseable records or information
from such records for authorized pro-
gram purposes, including law enforce-
ment purposes and litigation. Release
of information of the nature described
in this section to the individual or the
organization to whom the information
pertains or to an authorized represent-
ative of either will not be deemed a dis-
closure within the meaning of this
part.

§5.72 Records available.

The following records of the Depart-
ment shall, subject to the exceptions
set forth in §85.71 and 5.73, be available
upon request for inspection and copy-
ing.

(a) Correspondence. Correspondence,
relating to or resulting from the con-
duct of the official business of the De-
partment, between the Department and
individuals or organizations which are
not agencies within the meaning of 5
U.S.C. 551(1) and 552(e).
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(b) Records pertaining to grants. (1)
Portions of funded initial research
grant applications and portions of con-
tinuation, renewal or supplemental
grant applications, whether funded or
not, including interim progress reports
and other supporting documents sub-
mitted by applicants, which are not
otherwise exempted from disclosure by
this subpart.

(2) Grant award documents.

(3) All State plans, amendments, and
supplements thereto, including appli-
cations for the waiver of any provision
thereof whether acted upon by the De-
partment or not.

(c) Contracts.
ments.

(2) Portions of offers reflecting final
prices submitted in negotiated procure-
ments.

(d) Reports on grantee, contractor, or
provider performance. Final reports of
audits, surveys, reviews, or evaluations
by, for, or on behalf of the Department,
of performance by any grantee, con-
tractor, or provider under any depart-
mentally financed or supported pro-
gram or activity, which reports have
been transmitted to the grantee, con-
tractor, or provider.

(e) Research, development, and dem-
onstration project records. The reports of
a grantee or a contractor of the per-
formance under any research, develop-
ment, or demonstration project,
records, other than reports, produced
in such projects, such as films, com-
puter software, other copyrightable
materials and reports of inventions,
will be available, except that consider-
ations relating to obtaining copyright
and patent protection may require
delay in disclosure for such period as
necessary to accomplish such protec-
tion. Disclosure of records which are
copyrightable or which reflect patent-
able inventions shall not confer upon
the requester any license under any
copyright or patent without regard to
the holder or owner thereof.

(1) Contract instru-

§5.73 Records not available.

The following types of records or in-
formation contained in any record, in
addition to those prohibited by Ilaw
from disclosure, are not available for
inspection or copying, any provision of
§5.72 notwithstanding:
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(a) Intra-agency and inter-agency com-
munications. Communications within
the Department other than those de-
scribed in §5.72(d) or between the De-
partment or any other agency within
the meaning of 5 U.S.C. 551(1) and
552(e), to the extent they reflect the
views or judgment of the writer or of
other individuals. If disclosure of any
factual portion of the communication
would indicate the views or judgment
being withheld from disclosure, then
such factual portions will also be with-
held.

(b) Investigatory files. Investigatory
files compiled for law enforcement pur-
poses to the extent that production of
such records would (1) interfere with
enforcement proceedings, (2) deprive a
person of a right to a fair trial or an
impartial adjudication, (3) constitute
an unwarranted invasion of personal
privacy, (4) disclose the identity of a
confidential source, and, in the case of
a record compiled by a criminal law en-
forcement authority in the course of a
criminal investigation, or by an agency
conducting a lawful national security
intelligence investigation, confidential
information furnished only by the con-
fidential source, (5) disclose investiga-
tive techniques and procedures or (6)
endanger the life or physical safety of
law enforcement personnel. For the
purpose of this section enforcement ac-
tion means any authorized action in-
tended to abate, prevent, counteract,
deter, or terminate violations of law
and includes action involving possible
civil, criminal, or administrative sanc-
tions whether such sanctions involve
adversary proceedings or other proce-
dures, such as termination of benefits,
protective measures, etc.

§5.74 Further disclosure.

(a) The Secretary may in particular
instances, except where prohibited by
law, disclose documents or portions of
documents described in §5.73 if he de-
termines that disclosure is in the pub-
lic interest and is consistent with obli-
gations of confidentiality and adminis-
trative necessity.

(b) In making such a determination,
consideration may be given to the De-
partment’s responsibilities under law
for dissemination to the public of in-
formation relating to education.
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() When such determination has
been made, the particular document or
portion of document to which it relates
shall thereafter be available upon re-
quest for inspection and copying: Pro-
vided however, That use of
nondiscloseable records or information
from such records for authorized pro-
gram purposes, including law enforce-
ment purposes and litigation is not a
disclosure within the meaning of this
section.

Subpart G—Administrative Review

§5.80 Review of denial of a record.

This subpart provides for the review
of a denial, pursuant to §5.53, of a writ-
ten request for inspection or copying of
a record.

§5.81 Time for initiation of request for
review.

A person whose request has been de-
nied may initiate a review by filing a
request for review within (a) 30 days of
receipt of the determination to deny or
(b) within 30 days of receipt of records
which are in partial response to his re-
quest if a portion of a request is grant-
ed and a portion denied, whatever is
later.

§5.82

(a) Requests for review of denials
should be addressed to the Secretary.
(b) [Reserved]

By whom review is made.

§5.83 Contents of request for review.

The request for review shall include a
copy of the written request and the de-
nial.

§5.84 Consideration on review.

Review shall be considered on the
basis of the written record including
any written argument submitted by
the requester.

§5.85 Decisions on review.

(a) Decisions on review shall be in
writing within 20 working days from
receipt of the request for review. Ex-
tension of the time limit may be grant-
ed to the extent that the maximum 10-
day limit on extensions has not been
exhausted on the initial determination.
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Such extension may only be granted
for the reasons enumerated in §5.51(d).

(b) The decision, which constitutes
final action of the Department, if ad-
verse to the requester shall be in writ-
ing, stating the reasons for the deci-
sion, and advising the requester of the
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right to judicial review of such deci-
sion.

(c) Failure to comply with time lim-
its set forth in §5.51 or in this para-
graph constitutes an exhaustion of the
requester’s administrative remedies.

APPEN

DIX TO PART 5

[The following are some examples of specific records (or specific information relating to per-
sonnel, programs, or activities of this Department) listed according to whether or not they

are available upon request for inspection a

nd copying]

Generally available

Generally not available

GRANTS

Funded initial grant applications, subject to provisions of
§5.71.

Reports of grantee.

Final report of any review or evaluation of grantee per-
formance conducted or caused to be conducted by the
Department.

Applications for continuation, renewal, or supplemental
grants, subject to provisions of §5.71.

State plan material.

Research protocol, design, processing, and other technical informa-
tion to the extent proprietary or of a confidential nature submitted
with initial applications not yet funded, or where disclosure would
adversely affect patent or other valuable rights.

Confidential financial information of grantee.

Site visit reports.

Initial research or research training grant application on which award
is not made.

CONTRACTS

Name of contractor, subject matter, date, and amount of
contract.
Contract performance review report

Deficiency report ...

Final report

Trade secrets.

Confidential pricing data contained in contract proposal if in the De-
partment’s judgment it is properly so designated by the offeror.

Proprietary technical data contained in a contract proposal if in the
Department’s judgment it is properly so designated by offeror.

Confidential financial information of contractor

Draft of proposed final report submitted for comment prior to accept-
ance.

Research protocol, design, processing, and other technical informa-
tion to the extent proprietary or of a confidential nature, including
proprietary contents of unsolicited proposals.

Proposals on which no award is made.

ADVISORY COMMITTEES

Name of committee

Final report

Minutes or transcripts of meetings open to the public and
not involved with matters exempt from mandatory dis-
closure under Freedom of Information Act.

Minutes or transcripts of committee meetings or portions thereof
which are involved with matters exempt from mandatory disclosure
under Freedom of Information Act.

PERSOI

NNEL INFORMATION

Name of employee, title of position, and location of reg-
ular duty station.

Grade, position description, and salary of public employ-
ees.

Home addresses of employees.

AFFIRMATIVE ACTION PLAN FILED PURSUANT TO EXECUTIVE ORDER 11246

Approved action plan, including analysis, proposed reme-
dial or affirmative steps to be taken with goals and
timetables, policies on recruitment, hiring, and pro-
motion, and description of grievance procedures.

M

SCELLANEOUS

Names of individual beneficiaries of departmental programs or a list
of the benefits they receive if release would be an unwarranted in-
vasion of privacy.

Office for Civil Rights investigatory files in open cases.
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PART 5b—PRIVACY ACT
REGULATIONS

Sec.
5b.1
5b.2
5b.3
5b.4
5b.5
5b.7

Definitions.
Purpose and scope.
Policy.
Maintenance of records.
Notification of or access to records.
Procedures for correction or amend-
ment of records.
5b.8 Appeals of refusals to correct or amend
records.
5b.9 Disclosure of records.
5b.10 Parents and guardians.
5b.11 Exempt systems.
5b.12 Contractors.
5b.13 Fees.
APPENDIX A TO PART 5B—EMPLOYEE STAND-
ARDS OF CONDUCT
APPENDIX B TO PART 5B—ROUTINE USES AP-
PLICABLE TO MORE THAN ONE SYSTEM OF
RECORDS MAINTAINED BY ED

AUTHORITY: 5 U.S.C. 301, 5 U.S.C. 552a.

SOURCE: 45 FR 30808, May 9, 1980, unless
otherwise noted.

§5b.1 Definitions.

As used in this part:

(a) Access means availability of a
record to a subject individual.

(b) Agency means the Department of
Education.

(c) Department means the Department
of Education.

(d) Disclosure means the availability
or release of a record to anyone other
than the subject individual.

(e) Individual means a living person
who is a citizen of the United States or
an alien lawfully admitted for perma-
nent residence. It does not include per-
sons such as sole proprietorships, part-
nerships, or corporations. A business
firm which is identified by the name of
one or more persons is not an indi-
vidual within the meaning of this part.

(f) Maintain means to maintain, col-
lect, use, or disseminate when used in
connection with the term ‘‘record”;
and, to have control over or responsi-
bility for a system of records when
used in connection with the term “‘sys-
tem of records.”

(9) Notification means communication
to an individual whether he is a subject
individual.

(h) Record means any item, collec-
tion, or grouping of information about
an individual that is maintained by the
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Department, including but not limited
to the individual’s education, financial
transactions, medical history, and
criminal or employment history and
that contains his name, or an identi-
fying number, symbol, or other identi-
fying particular assigned to the indi-
vidual, such as a finger or voice print
or a photograph. When used in this
part, record means only a record which
is in a system of records.

(i) Responsible Department official
means that officer who is listed in a
notice of a system of records as the
system manager for a given system of
records or another individual listed in
the notice of a system of records to
whom requests may be made, or the
designee of either such officer or indi-
vidual.

(J) Routine use means the disclosure
of a record outside the Department,
without the consent of the subject indi-
vidual, for a purpose which is compat-
ible with the purpose for which the
record was collected. It includes disclo-
sures required to be made by statute
other than the Freedom of Information
Act, 5 U.S.C. 552. It does not include
disclosures which are permitted to be
made without the consent of the sub-
ject individual which are not compat-
ible with the purpose for which it was
collected such as disclosures to the Bu-
reau of the Census, the General Ac-
counting Office, or to Congress.

(k) Secretary means the Secretary of
Education.

(I) Statistical record means a record
maintained for statistical research or
reporting purposes only and not main-
tained to make determinations about a
particular subject individual.

(m) Subject individual means that in-
dividual to whom a record pertains.

(n) System of records means any group
of records under the control of the De-
partment from which a record is re-
trieved by personal identifier such as
the name of the individual, number,
symbol or other unique retriever as-
signed to the individual. Single records
or groups of records which are not re-
trieved by a personal identifier are not
part of a system of records. Papers
maintained by individual employees of
the Department which are prepared,
maintained, or discarded at the discre-
tion of the employee and which are not
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subject to the Federal Records Act, 44
U.S.C. 2901, are not part of a system of
records; Provided, That such personal
papers are not used by the employee or
the Department to determine any
rights, benefits, or privileges of indi-
viduals.

[45 FR 30808, May 9, 1980; 45 FR 37426, June 3,
1980]

§5b.2 Purpose and scope.

(a) This part implements section 3 of
the Privacy Act of 1974, 5 U.S.C. 552a
(hereinafter referred to as the Act), by
establishing agency policies and proce-
dures for the maintenance of records.
This part also establishes agency poli-
cies and procedures under which a sub-
ject individual may be given notifica-
tion of or access to a record pertaining
to him and policies and procedures
under which a subject individual may
have his record corrected or amended if
he believes that his record is not accu-
rate, timely, complete, or relevant or
necessary to accomplish a Department
function.

(b) All components of the Depart-
ment are governed by the provisions of
this part. Also governed by the provi-
sions of this part are advisory commit-
tees and councils within the meaning
of the Federal Advisory Committee Act
which provide advice to (1) any official
or component of the Department or (2)
the President and for which the De-
partment has been delegated responsi-
bility for providing services.

(c) Employees of the Department
governed by this part include all reg-
ular and special government employees
of the Department; experts and con-
sultants whose temporary (not in ex-
cess of 1 year) or intermittent services
have been procured by the Department
by contract pursuant to 3109 of title 5,
United States Code; volunteers where
acceptance of their services are author-
ized by law; those individuals per-
forming gratuitous services as per-
mitted under conditions prescribed by
the Office of Personnel Management;
and, participants in work-study or
training programs.

(d) This part does not:

(1) Make available to a subject indi-
vidual records which are not retrieved
by that individual’s name or other per-
sonal identifier.
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(2) Make available to the general
public records which are retrieved by a
subject individual’s name or other per-
sonal identifier or make available to
the general public records which would
otherwise not be available to the gen-
eral public under the Freedom of Infor-
mation Act, 5 U.S.C. 552, and part 5 of
this title.

(3) Govern the maintenance or disclo-
sure of, notification of or access to,
records in the possession of the Depart-
ment which are subject to regulations
of another agency, such as personnel
records subject to the regulations of
the Office of Personnel Management.

(4) Apply to grantees, including State
and local governments or subdivisions
thereof, administering federally funded
programs.

(5) Make available records compiled
by the Department in reasonable an-
ticipation of court litigation or formal
administrative proceedings. The avail-
ability of such records to the general
public or to any subject individual or
party to such litigation or proceedings
shall be governed by applicable con-
stitutional principles, rules of dis-
covery, and applicable regulations of
the Department.

§5b.3 Policy.

It is the policy of the Department to
protect the privacy of individuals to
the fullest extent possible while none-
theless permitting the exchange of
records required to fulfill the adminis-
trative and program responsibilities of
the Department, and responsibilities of
the Department for disclosing records
which the general public is entitled to
have under the Freedom of Information
Act, 5 U.S.C. 552, and part 5 of this
title.

§5b.4 Maintenance of records.

(@) No record will be maintained by
the Department unless:

(1) It is relevant and necessary to ac-
complish a Department function re-
quired to be accomplished by statute or
Executive Order;

(2) It is acquired to the greatest ex-
tent practicable from the subject indi-
vidual when maintenance of the record
may result in a determination about
the subject individual’s rights, benefits
or privileges under Federal programs;



Office of the Secretary, Education

(3) The individual providing the
record is informed of the authority for
providing the record (including wheth-
er the providing of the record is man-
datory or voluntary, the principal pur-
pose for maintaining the record, the
routine uses for the record, what effect
his refusal to provide the record may
have on him), and if the record is not
required by statute or Executive Order
to be provided by the individual, he
agrees to provide the record.

(b) No record will be maintained by
the Department which describes how
an individual exercises rights guaran-
teed by the First Amendment unless
expressly authorized (1) by statute, or
(2) by the subject individual, or (3) un-
less pertinent to and within the scope
of an authorized law enforcement ac-
tivity.

§5b.5 Notification of or access to
records.

(a) Times, places, and manner of re-
questing notification of or access to a
record. (1) Any individual may request
notification of a record. He may at the
same time request access to any record
pertaining to him. An individual may
be accompanied by another individual
of his choice when he requests access
to a record in person; Provided, That he
affirmatively authorizes the presence
of such other individual during any dis-
cussion of a record to which access is
requested.

(2) An individual making a request
for notification of or access to a record
shall address his request to the respon-
sible Department official and shall
verify his identity when required in ac-
cordance with paragraph (b)(2) of this
section. At the time the request is
made, the individual shall specify
which systems of records he wishes to
have searched and the records to which
he wishes to have access. He may also
request that copies be made of all or
any such records. An individual shall
also provide the responsible Depart-
ment official with sufficient particu-
lars to enable such official to distin-
guish between records on subject indi-
viduals with the same name. The nec-
essary particulars are set forth in the
notices of systems of records.

(3) An individual who makes a re-
quest in person may leave with any re-
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sponsible Department official a request
for notification of or access to a record
under the control of another respon-
sible Department official; Provided,
That the request is addressed in writ-
ing to the appropriate responsible De-
partment official.

(b) Verification of identity—(1) When
required. Unless an individual, who is
making a request for notification of or
access to a record in person, is person-
ally known to the responsible Depart-
ment official, he shall be required to
verify his identity in accordance with
paragraph (b)(2) of this section if:

(i) He makes a request for notifica-
tion of a record and the responsible De-
partment official determines that the
mere disclosure of the existence of the
record would be a clearly unwarranted
invasion of privacy if disclosed to
someone other than the subject indi-
vidual; or,

(ii) He makes a request for access to
a record which is not required to be
disclosed to the general public under
the Freedom of Information Act, 5
U.S.C. 552, and part 5 of this title.

(2) Manner of verifying identity. (i) An
individual who makes a request in per-
son shall provide to the responsible De-
partment official at least one piece of
tangible identification such as a driv-
er’s license, passport, alien or voter
registration card, or union card to
verify his identity. If an individual
does not have identification papers to
verify his identity, he shall certify in
writing that he is the individual who
he claims to be and that he under-
stands that the knowing and willful re-
quest for or acquisition of a record per-
taining to an individual under false
pretenses is a criminal offense under
the Act subject to a $5,000 fine.

(ii) Except as provided in paragraph
(b)(2)(v) of this section, an individual
who does not make a request in person
shall submit a notarized request to the
responsible Department official to
verify his identity or shall certify in
his request that he is the individual
who he claims to be and that he under-
stands that the knowing and willful re-
quest for or acquisition of a record per-
taining to an individual under false
pretenses is a criminal offense under
the Act subject to a $5,000 fine.
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(iii) An individual who makes a re-
quest on behalf of a minor or legal in-
competent as authorized under §5b.10
of this part shall verify his relationship
to the minor or legal incompetent, in
addition to verifying his own identity,
by providing a copy of the minor’s
birth certificate, a court order, or
other competent evidence of guardian-
ship to the responsible Department of-
ficial; except that, an individual is not
required to verify his relationship to
the minor or legal incompetent when
he is not required to verify his own
identity or when evidence of his rela-
tionship to the minor or legal incom-
petent has been previously given to the
responsible Department official.

(iv) An individual shall further verify
his identity if he is requesting notifica-
tion of or access to sensitive records.
Any further verification shall parallel
the record to which notification or ac-
cess is being sought. Such further
verification may include such particu-
lars as the individual’s years of attend-
ance at a particular educational insti-
tution, rank attained in the uniformed
services, date or place of birth, names
of parents, or an occupation.

(v) An individual who makes a re-
quest by telephone shall verify his
identity by providing to the respon-
sible Department official identifying
particulars which parallel the record to
which notification or access is being
sought. If the responsible Department
official determines that the particulars
provided by telephone are insufficient,
the requester will be required to sub-
mit the request in writing or in person.
Telephone requests will not be accept-
ed where an individual is requesting
notification of or access to sensitive
records.

(c) Granting notification of or access to
a record. (1) Subject to the provisions
governing exempt systems in §5b.11 of
this part, a responsible Department of-
ficial, who receives a request for notifi-
cation of or access to a record and, if
required, verification of an individual’s
identity, will review the request and
grant notification or access to a
record, if the individual requesting ac-
cess to the record is the subject indi-
vidual.

(2) If the responsible Department of-
ficial determines that there will be a
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delay in responding to a request be-
cause of the number of requests being
processed, a breakdown of equipment,
shortage of personnel, storage of
records in other locations, etc., he will
so inform the individual and indicate
when notification or access will be
granted.

(3) Prior to granting notification of
or access to a record, the responsible
Department official may at his discre-
tion require an individual making a re-
quest in person to reduce his request to
writing if the individual has not al-
ready done so at the time the request
is made.

§5b.7 Procedures for correction or
amendment of records.

(a) Any subject individual may re-
quest that his record be corrected or
amended if he believes that the record
is not accurate, timely, complete, or
relevant or necessary to accomplish a
Department function. A subject indi-
vidual making a request to amend or
correct his record shall address his re-
quest to the responsible Department
official in writing; except that, the re-
quest need not be in writing if the sub-
ject individual makes his request in
person and the responsible Department
official corrects or amends the record
at that time. The subject individual
shall specify in each request:

(1) The system of records from which
the record is retrieved;

(2) The particular record which he is
seeking to correct or amend;

(3) Whether he is seeking an addition
to or a deletion or substitution of the
record; and,

(4) His reasons for requesting correc-
tion or amendment of the record.

(b) A request for -correction or
amendment of a record will be ac-
knowledged within 10 working days of
its receipt unless the request can be
processed and the subject individual in-
formed of the responsible Department
official’s decision on the request within
that 10 day period.

(c) If the responsible Department of-
ficial agrees that the record is not ac-
curate, timely, or complete based on a
preponderance of the evidence, the
record will be corrected or amended.
The record will be deleted without re-
gard to its accuracy, if the record is
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not relevant or necessary to accom-
plish the Department function for
which the record was provided or is
maintained. In either case, the subject
individual will be informed in writing
of the correction, amendment, or dele-
tion and, if accounting was made of
prior disclosures of the record, all pre-
vious recipients of the record will be
informed of the corrective action
taken.

(d) If the responsible Department of-
ficial does not agree that the record
should be corrected or amended, the
subject individual will be informed in
writing of the refusal to correct or
amend the record. He will also be in-
formed that he may appeal the refusal
to correct or amend his record §5b.8 of
this part.

(e) Requests to correct or amend a
record governed by the regulation of
another government agency, e.g., Office
of Personnel Management, Federal Bu-
reau of Investigation, will be forwarded
to such government agency for proc-
essing and the subject individual will
be informed in writing of the referral.

§5b.8 Appeals of refusals to correct or
amend records.

(a) Processing the appeal. (1) A subject
individual who disagrees with a refusal
to correct or amend his record may ap-
peal the refusal in writing. All appeals
shall be made to the Secretary.

(2) An appeal will be completed with-
in 30 working days from its receipt by
the appeal authority; except that, the
appeal authority may for good cause
extend this period for an additional 30
days. Should the appeal period be ex-
tended, the subject individual appeal-
ing the refusal to correct or amend the
record will be informed in writing of
the extension and the circumstances of
the delay. The subject individual’s re-
quest to amend or correct the record,
the responsible Department official’s
refusal to correct or amend, and any
other pertinent material relating to
the appeal will be reviewed. No hearing
will be held.

(3) If the appeal authority agrees
that the record subject to the appeal
should be corrected or amended, the
record will be amended and the subject
individual will be informed in writing
of the correction or amendment. Where
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an accounting was made of prior disclo-
sures of the record, all previous recipi-
ents of the record will be informed of
the corrective action taken.

(4) If the appeal is denied, the subject
individual will be informed in writing:

(i) Of the denial and the reasons for
the denial;

(ii) That he has a right to seek judi-
cial review of the denial; and,

(ifi) That he may submit to the re-
sponsible Department official a concise
statement of disagreement to be asso-
ciated with the disputed record and dis-
closed whenever the record is disclosed.

(b) Notation and disclosure of disputed
records. Whenever a subject individual
submits a statement of disagreement
to the responsible Department official
in accordance with paragraph (a)(4)(iii)
of this section, the record will be noted
to indicate that it is disputed. In any
subsequent disclosure, a copy of the
subject individual’s statement of dis-
agreement, will be disclosed with the
record. If the responsible Department
official deems it appropriate, a concise
statement of the appeal authority’s
reasons for denying the subject individ-
ual’s appeal may also be disclosed with
the record. While the subject indi-
vidual will have access to this state-
ment of reasons, such statement will
not be subject to correction or amend-
ment. Where an accounting was made
of prior disclosures of the record, all
previous recipients of the record will
be provided a copy of the subject indi-
vidual’s statement of disagreement, as
well as the statement, if any, of the ap-
peal authority’s reasons for denying
the subject individual’s appeal.

§5b.9 Disclosure of records.

(a) Consent to disclosure by a subject
individual. (1) Except as provided in
paragraph (b) of this section author-
izing disclosures of records without
consent, no disclosure of a record will
be made without the consent of the
subject individual. In each case the
consent, whether obtained from the
subject individual at the request of the
Department or whether provided to the
Department by the subject individual
on his own initiative, shall be in writ-
ing. The consent shall specify the indi-
vidual, organizational unit or class of
individuals or organizational units to
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whom the record may be disclosed,
which record may be disclosed and,
where applicable, during which time
frame the record may be disclosed (e.g.,
during the school year, while the sub-
ject individual is out of the country,
whenever the subject individual is re-
ceiving specific services). A blanket
consent to disclose all of a subject indi-
vidual’s records to unspecified individ-
uals or organizational units will not be
honored. The subject individual’s iden-
tity and, where applicable (e.g., where a
subject individual gives consent to dis-
closure of a record to a specific indi-
vidual), the identity of the individual
to whom the record is to be disclosed
shall be verified.

(2) A parent or guardian of any minor
is not authorized to give consent to a
disclosure of the minor’s medical
record.

(b) Disclosures without the consent of
the subject individual. The disclosures
listed in this paragraph may be made
without the consent of the subject indi-
vidual. Such disclosures are:

(1) To those officers and employees of
the Department who have a need for
the record in the performance of their
duties. The responsible Department of-
ficial may upon request of any officer
or employee, or on his own initiative,
determine what constitutes legitimate
need.

(2) Required to be disclosed under the
Freedom of Information Act, 5 U.S.C.
552, and part 5 of this title.

(3) For a routine use as defined in
paragraph (j) of §5b.1. Routine uses will
be listed in any notice of a system of
records. Routine uses published in Ap-
pendix B are applicable to more than
one system of records. Where applica-
ble, notices of systems of records may
contain references to the routine uses
listed in Appendix B. Appendix B will
be published with any compendium of
notices of systems of records.

(4) To the Bureau of the Census for
purposes of planning or carrying out a
census or survey or related activity
pursuant to the provisions of title 13
uU.s.C.

(5) To a recipient who has provided
the agency with advance written assur-
ance that the record will be used solely
as a statistical research or reporting
record; Provided, That, the record is
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transferred in a form that does not
identify the subject individ- ual.

(6) To the National Archives of the
United States as a record which has
sufficient historical or other value to
warrant its continued preservation by
the United States Government, or for
evaluation by the Administrator of
General Services or his designee to de-
termine whether the record has such
value.

(7) To another government agency or
to an instrumentality of any govern-
mental jurisdiction within or under the
control of the United States for a civil
or criminal law enforcement activity if
the activity is authorized by law, and if
the head of such government agency or
instrumentality has submitted a writ-
ten request to the Department speci-
fying the record desired and the law en-
forcement activity for which the record
is sought.

(8) To an individual pursuant to a
showing of compelling circumstances
affecting the health or safety of any in-
dividual if a notice of the disclosure is
transmitted to the last known address
of the subject individual.

(9) To either House of Congress, or to
the extent of matter within its juris-
diction, any committee or sub-
committee thereof, any joint com-
mittee of Congress or subcommittee of
any such joint committee.

(10) To the Comptroller General, or
any of the Comptroller General’s au-
thorized representatives, in the course
of the performance of the duties of the
General Accounting Office.

(11) Pursuant to the order of a court
of competent jurisdiction.

(c) Accounting of disclosures. (1) An ac-
counting of all disclosures of a record
will be made and maintained by the
Department for 5 years or for the life of
the record, whichever is longer; except
that, such an accounting will not be
made:

(i) For disclosures under paragraphs
(b) (1) and (2) of this section; and,

(if) For disclosures made with the
written consent of the subject indi-
vidual.

(2) The accounting will include:

(i) The date, nature, and purpose of
each disclosure; and
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(ii) The name and address of the per-
son or entity to whom the disclosure is
made.

(3) Any subject individual may re-
quest access to an accounting of disclo-
sures of a record. The subject indi-
vidual shall make a request for access
to an accounting in accordance with
the procedures in §5b.5 of this part. A
subject individual will be granted ac-
cess to an accounting of the disclosures
of a record in accordance with the pro-
cedures of this part which govern ac-
cess to the related record. Access to an
accounting of a disclosure of a record
made under paragraph (b)(7) of this sec-
tion may be granted at the discretion
of the responsible Department official.

§5b.10 Parents and guardians.

For the purpose of this part, a parent
or guardian of any minor or the legal
guardian or any individual who has
been declared incompetent due to phys-
ical or mental incapacity or age by a
court of competent jurisdiction is au-
thorized to act on behalf of an indi-
vidual or a subject individual. Except
as provided in paragraph (b)(2) of §5b.5,
of this part governing procedures for
verifying an individual’s identity, an
individual authorized to act on behalf
of a minor or legal incompetent will be
viewed as if he were the individual or
subject individual.

§5b.11 Exempt systems.

(a) General policy. The Act permits an
agency to exempt certain types of sys-
tems of records from some of the Act’s
requirements. It is the policy of the
Department to exercise authority to
exempt systems of records only in com-
pelling cases.

(b) Specific systems of records exempted
under (j)(2). The Department exempts
the Investigative Files of the Inspector
General ED/OIG (18-10-01) and the Hot-
line Complaint Files of the Inspector
General ED/OIG (18-10-04) systems of
records from the following provisions
of 5 U.S.C. 552a and this part:

(1) 5 U.S.C. 552a(c)(3) and §5b.9(a)(1)
and (c)(3) of this part, regarding access
to an accounting of disclosures of a
record.

(2) 5 U.S.C. 552a(c)(4) and 885b.7(c) and
5b.8(b) of this part, regarding notifica-
tion to outside parties and agencies of
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correction or notation of dispute made
in accordance with 5 U.S.C. 552a(d).

(3) 5 U.S.C. 552a(d) (1) through (4) and
(f) and §§5b.5(a)(1) and (c), 5b.7, and 5b.8
of this part, regarding notification or
access to records and correction or
amendment of records.

(4) 5 U.S.C. 552a(e)(1) and §5b.4(a)(1) of
this part, regarding maintaining only
relevant and necessary information.

(5) 5 U.S.C. 552a(e)(2) and §5b.4(a)(2) of
this part, regarding collection of infor-
mation from the subject individual.

(6) 5 U.S.C. 552a(e)(3) and §5b.4(a)(3) of
this part, regarding notice to individ-
uals asked to provide information to
the Department.

(7) 5 U.S.C. 552a(e)(4) (G), (H), and (1),
regarding inclusion of information in
the system notice about procedures for
notification, access, correction, and
source of records.

(8) 5 U.S.C. 552a(e)(5), regarding main-
taining records with requisite accu-
racy, relevance, timeliness, and com-
pleteness.

(9) 5 U.S.C. 552a(e)(8), regarding serv-
ice of notice on subject individual if a
record is made available under compul-
sory legal process if that process be-
comes a matter of public record.

(10) 5 U.S.C. 552a(g), regarding civil
remedies for violation of the Privacy
Act.

(c) Specific systems of records exempted
under (k)(2). (1) The Department ex-
empts the Investigative Files of the In-
spector General ED/OIG (18-10-01) and
the Hotline Complaint Files of the In-
spector General ED/OIG (18-10-04) from
the following provisions of 5 U.S.C. 552a
and this part to the extent that these
systems of records consist of investiga-
tory material and complaints that may
be included in investigatory material
compiled for law enforcement purposes:

(i) 5 U.S.C. 552a(c)(3) and §5b.9(c)(3) of
this part, regarding access to an ac-
counting of disclosures of records.

(if) 5 U.S.C. 552a(d) (1) through (4) and
(f) and 8§5b.5(a)(1) and (c), 5b.7, and 5b.8
of this part, regarding notification of
and access to records and correction or
amendment of records.

(iii) 5 U.S.C. 552a(e)(1) and §5b.4(a)(1)
of this part, regarding the requirement
to maintain only relevant and nec-
essary information.
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(iv) 5 U.S.C. 552a(e)(4) (G), (H), and
(1), regarding inclusion of information
in the system notice about procedures
for notification, access, correction, and
source of records.

(2) The Department exempts the
Complaint Files and Log, Office for
Civil Rights (18-08-01) from the fol-
lowing provisions of 5 U.S.C. 552a and
this part:

(i) 5 U.S.C. 552a(c)(3) and §5b.9(c)(3) of
this part, regarding access to an ac-
counting of disclosures of records.

(ii) 5 U.S.C. 552a(d) (1) through (4) and
(f) and 8§§5b.5(a)(1) and (c), 5b.7, and 5b.8
of this part, regarding notification of
and access to records and correction or
amendment of records.

(iii) 5 U.S.C. 552a(e)(4) (G) and (H), re-
garding inclusion of information in the
system notice about procedures for no-
tification, access, and correction of
records.

(d) Specific systems of records exempted
under (k)(5). The Department exempts
the Investigatory Material Compiled
for Personnel Security and Suitability
Purposes (18-05-17) system of records
from the following provisions of 5
U.S.C. 552a and this part:

(1) 5 U.S.C. 552a(c)(3) and §5b.9(c)(3) of
this part, regarding access to an ac-
counting of disclosures of records.

(2) 5 U.S.C. 552a(d) (1) through (4) and
(f) and 8§85b.5(a)(1) and (c), 5b.7, and 5b.8
of this part, regarding notification of
and access to records and correction or
amendment of records.

(3) 5 U.S.C. 552a(e)(4) (G) and (H), re-
garding inclusion of information in the
system notice about procedures for no-
tification, access, and correction of
records.

(e) Basis for exemptions taken under
4)(2), (k)(2), and (k)(5). The reason the
Department took each exemption de-
scribed in this section is stated in the
preamble for the final rulemaking doc-
ument under which the exemption was
promulgated. These final rulemaking
documents were published in the FED-
ERAL REGISTER and may be obtained
from the Department of Education by
mailing a request to the following ad-
dress: U.S. Department of Education,
Privacy Act Officer, Office of the Chief
Information Officer, Regulatory Infor-
mation Management Group, Wash-
ington, DC 20202-4651.
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(f) Notification of or access to records in
exempt systems of records. (1) If a system
of records is exempt under this section,
an individual may nonetheless request
notification of or access to a record in
that system. An individual shall make
requests for notification of or access to
a record in an exempt system or
records in accordance with the proce-
dures of §5b.5 of this part.

(2) An individual will be granted noti-
fication of or access to a record in an
exempt system but only to the extent
that notification or access would not
reveal the identity of a source who fur-
nished the record to the Department
under an express promise, and, prior to
September 27, 1975, an implied promise,
that his identity would be held in con-
fidence if—

(i) The record is in a system of
records or that portion of a system of
records that is exempt under sub-
section (k)(2), but not under subsection
(J)(2), of the Act and the individual has
been, as a result of the maintenance of
the record, denied a right, privilege, or
benefit to which he or she would other-
wise be eligible; or

(if) The record is in a system of
records that is exempt under sub-
section (k)(5) of the Act.

(3) If an individual is not granted no-
tification of or access to a record in a
system of records exempt under sub-
sections (k)(2) (but not under sub-
section (J)(2)) and (k)(5) of the Act in
accordance with this paragraph, he or
she will be informed that the identity
of a confidential source would be re-
vealed if notification of or access to
the record were granted to the indi-
vidual.

(g) Discretionary actions by the respon-
sible Department official. Unless disclo-
sure of a record to the general public is
otherwise prohibited by law, the re-
sponsible Department official may, in
his or her discretion, grant notification
of or access to a record in a system of
records that is exempt under this sec-
tion. Discretionary notification of or
access to a record in accordance with
this paragraph will not be a precedent
for discretionary notification of or ac-
cess to a similar or related record and
will not obligate the responsible De-
partment official to exercise his or her
discretion to grant notification of or
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access to any other record in a system
of records that is exempt under this
section.

[58 FR 44424, Aug. 20, 1993, as amended at 64
FR 31066, June 9, 1999; 69 FR 12246, Mar. 15,
2004]

§5b.12 Contractors.

(a) All contracts entered into on or
after September 27, 1975 which require
a contractor to maintain or on behalf
of the Department to maintain, a sys-
tem of records to accomplish a Depart-
ment function must contain a provi-
sion requiring the contractor to com-
ply with the Act and this part.

(b) All unexpired contracts entered
into prior to September 27, 1975 which
require the contractor to maintain or
on behalf of the Department to main-
tain, a system of records to accomplish
a Department function will be amended
as soon as practicable to include a pro-
vision requiring the contractor to com-
ply with the Act and this part. All such
contracts must be so amended by July
1, 1976 unless for good cause the appeal
authority identified in §5b.8 of this
part authorizes the continuation of the
contract without amendment beyond
that date.

(c) A contractor and any employee of
such contractor shall be considered em-
ployees of the Department only for the
purposes of the criminal penalties of
the Act, 5 U.S.C. 552a(i), and the em-
ployee standards of conduct listed in
appendix A of this part where the con-
tract contains a provision requiring
the contractor to comply with the Act
and this part.

(d) This section does not apply to
systems of records maintained by a
contractor as a result of his manage-
ment discretion, e.g., the contractor’s
personnel records.

§5b.13 Fees.

(a) Policy. Where applicable, fees for
copying records will be charged in ac-
cordance with the schedule set forth in
this section. Fees may only be charged
where an individual requests that a
copy be made of the record to which he
is granted access. No fee may be
charged for making a search of the sys-
tem of records whether the search is
manual, mechanical, or electronic.
Where a copy of the record must be
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made in order to provide access to the
record (e.g., computer printout where
no screen reading is available), the
copy will be made available to the indi-
vidual without cost.

(b) Fee schedule. The fee schedule for
the Department is as follows:

(1) Copying of records susceptible to
photocopying—$.10 per page.

(2) Copying records not susceptible to
photocopying (e.g., punch cards or mag-
netic tapes)—at actual cost to be deter-
mined on a case-by-case basis.

(3) No charge will be made if the
total amount of copying does not ex-
ceed $25.

APPENDIX A TO PART 5B—EMPLOYEE
STANDARDS OF CONDUCT

(a) General. All employees are required to
be aware of their responsibilities under the
Privacy Act of 1974, 5 U.S.C. 552a. Regula-
tions implementing the Act are set forth in
34 CFR 5b. Instruction on the requirements
of the Act and regulation shall be provided
to all new employees of the Department. In
addition, supervisors shall be responsible for
assuring that employees who are working
with systems of records or who undertake
new duties which require the use of systems
of records are informed of their responsibil-
ities. Supervisors shall also be responsible
for assuring that all employees who work
with such systems of records are periodically
reminded of the requirements of the Act and
are advised of any new provisions or inter-
pretations of the Act.

(b) Penalties. (1) All employees must guard
against improper disclosure of records which
are governed by the Act. Because of the seri-
ous consequences of improper invasions of
personal privacy, employees may be subject
to disciplinary action and criminal prosecu-
tion for knowing and willful violations of the
Act and regulation. In addition, employees
may also be subject to disciplinary action for
unknowing or unwillful violations, where the
employee had notice of the provisions of the
Act and regulations and failed to inform
himself sufficiently or to conduct himself in
accordance with the requirements to avoid
violations.

(2) The Department may be subjected to
civil liability for the following actions un-
dertaken by its employees:

(a) Making a determination under the Act
and 8§5b.7 and 5b.8 of the regulation not to
amend an individual’s record in accordance
with his request, or failing to make such re-
view in conformity with those provisions;

(b) Refusing to comply with an individual’s
request for notification of or access to a
record pertaining to him;
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(c) Failing to maintain any record per-
taining to any individual with such accu-
racy, relevance, timeliness, and complete-
ness as is necessary to assure fairness in any
determination relating to the qualifications,
character, rights, or opportunities of, or ben-
efits to the individual that may be made on
the basis of such a record, and consequently
a determination is made which is adverse to
the individual; or

(d) Failing to comply with any other provi-
sion of the Act or any rule promulgated
thereunder, in such a way as to have an ad-
verse effect on an individual.

(3) ““An employee may be personally sub-
ject to criminal liability as set forth below
and in 5 U.S.C. 552a (i):

(a) Any officer or employee of an agency,
who by virtue of his employment or official
position, has possession of, or access to,
agency records which contain individually
identifiable information the disclosure of
which is prohibited by the Act or by rules or
regulations established thereunder, and who,
knowing that disclosure of the specific mate-
rial is so prohibited, willfully discloses the
material in any manner to any person or
agency not entitled to receive it, shall be
guilty of a misdemeanor and fined not more
than $5,000.”

(b) ““Any officer or employee of any agency
who willfully maintains a system of records
without meeting the notice requirements [of
the Act] shall be guilty of a misdemeanor
and fined not more than $5,000.”

(¢) Rules Governing Employees Not Working
With Systems of Records. Employees whose du-
ties do not involve working with systems of
records will not generally disclose to any
one, without specific authorization from
their supervisors, records pertaining to em-
ployees or other individuals which by reason
of their official duties are available to them.
Notwithstanding the above, the following
records concerning Federal employees are a
matter of public record and no further au-
thorization is necessary for disclosure:

(1) Name and title of individual.

(2) Grade classification or equivalent and
annual rate of salary.

(3) Position description.

(4) Location of duty station, including
room number and telephone number.

In addition, employees shall disclose records
which are listed in the Department’s Free-
dom of Information Regulation as being
available to the public. Requests for other
records will be referred to the responsible
Department official. This does not preclude
employees from discussing matters which
are known to them personally, and without
resort to a record, to official investigators of
Federal agencies for official purposes such as
suitability checks, Equal Employment Op-
portunity investigations, adverse action pro-
ceedings, grievance proceedings, etc.
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(d) Rules governing employees whose duties
require use or reference to systems of records.
Employees whose official duties require that
they refer to, maintain, service, or otherwise
deal with systems of records (hereinafter re-
ferred to as ‘“Systems Employees’”) are gov-
erned by the general provisions. In addition,
extra precautions are required and systems
employees are held to higher standards of
conduct.

(1) Systems Employees shall:

(a) Be informed with respect to their re-
sponsibilities under the Act;

(b) Be alert to possible misuses of the sys-
tem and report to their supervisors any po-
tential or actual use of the system which
they believe is not in compliance with the
Act and regulation;

(c) Make a disclosure of records within the
Department only to an employee who has a
legitimate need to know the record in the
course of his official duties;

(d) Maintain records as accurately as prac-
ticable.

(e) Consult with a supervisor prior to tak-
ing any action where they are in doubt
whether such action is in conformance with
the Act and regulation.

(2) Systems Employees shall not:

(a) Disclose in any form records from a sys-
tem of records except (1) with the consent or
at the request of the subject individual; or
(2) where its disclosure is permitted under
§5b.9 of the regulation.

(b) Permit unauthorized individuals to be
present in controlled areas. Any unauthor-
ized individuals observed in controlled areas
shall be reported to a supervisor or to the
guard force.

(¢) Knowingly or willfully take action
which might subject the Department to civil
liability.

(d) Make any arrangements for the design
development, or operation of any system of
records without making reasonable effort to
provide that the system can be maintained
in accordance with the Act and regulation.

(e) Contracting officers. In addition to any
applicable provisions set forth above, those
employees whose official duties involve en-
tering into contracts on behalf of the De-
partment shall also be governed by the fol-
lowing provisions:

(1) Contracts for design, or development of
systems and equipment. No contract for the
design or development of a system of
records, or for equipment to store, service or
maintain a system of records shall be en-
tered into unless the contracting officer has
made reasonable effort to ensure that the
product to be purchased is capable of being
used without violation of the Act or regula-
tion. Special attention shall be given to pro-
vision of physical safeguards.
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(2) Contracts for the operation of systems and
equipment. No contract for the design or de-
velopment of a system of whom he feels ap-
propriate, of all proposed contracts providing
for the operation of systems of records shall
be made prior to execution of the contracts
to determine whether operation of the sys-
tem of records is for the purpose of accom-
plishing a Department function. If a deter-
mination is made that the operation of the
system is to accomplish a Department func-
tion, the contracting officer shall be respon-
sible for including in the contract appro-
priate provisions to apply the provisions of
the Act and regulation to the system, includ-
ing prohibitions against improper release by
the contractor, his employees, agents, or
subcontractors.

(3) Other service contracts. Contracting offi-
cers entering into general service contracts
shall be responsible for determining the ap-
propriateness of including provisions in the
contract to prevent potential misuse (inad-
vertent or otherwise) by employees, agents,
or subcontractors of the contractor.

(f) Rules Governing Responsible Department
Officials. In addition to the requirements for
Systems Employees, responsible Department
officials shall:

(1) Respond to all requests for notification
of or access, disclosure, or amendment of
records in a timely fashion in accordance
with the Act and regulation;

(2) Make any amendment of records accu-
rately and in a timely fashion;

(3) Inform all persons whom the accounting
records show have received copies of the
record prior to the amendments of the cor-
rection; and

(4) Associate any statement of disagree-
ment with the disputed record, and

(a) Transmit a copy of the statement to all
persons whom the accounting records show
have received a copy of the disputed record,
and

(b) Transmit that statement with any fu-
ture disclosure.

APPENDIX B TO PART 5B—ROUTINE USES
APPLICABLE TO MORE THAN ONE
SYSTEM OF RECORDS MAINTAINED BY
ED

(1) In the event that a system of records
maintained by this agency to carry out its
functions indicates a violation or potential
violation of law, whether civil, criminal or
regulatory in nature, and whether arising by
general statute or particular program stat-
ute, or by regulation, rule or order issued
pursuant thereto, the relevant records in the
system of records may be referred, as a rou-
tine use, to the appropriate agency, whether
federal, or foreign, charged with the respon-
sibility of investigating or prosecuting such
violation or charged with enforcing or imple-
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menting the statute, or rule, regulation or
order issued pursuant thereto.

(2) Referrals may be made of assignments
of research investigators and project mon-
itors to specific research projects to the
Smithsonian Institution to contribute to the
Smithsonian Science Information Exchange,
Inc.

(3) In the event the Department deems it
desirable or necessary, in determining
whether particular records are required to be
disclosed under the Freedom of Information
Act, disclosure may be made to the Depart-
ment of Justice for the purpose of obtaining
its advice.

(4) A record from this system of records
may be disclosed as a ‘‘routine use’ to a fed-
eral, state or local agency maintaining civil,
criminal or other relevant enforcement
records or other pertinent records, such as
current licenses, if necessary to obtain a
record relevant to an agency decision con-
cerning the hiring or retention of an em-
ployee, the issuance of a security clearance,
the letting of a contract, or the issuance of
a license, grant or other benefit.

A record from this system of records may be
disclosed to a federal agency, in response to
its request, in connection with the hiring or
retention of an employee, the issuance of a
security clearance, the reporting of an inves-
tigation of an employee, the letting of a con-
tract, or the issuance of a license, grant, or
other benefit by the requesting agency, to
the extent that the record is relevant and
necessary to the requesting agency’s deci-
sion on the matter.

(5) In the event that a system of records
maintained by this agency to carry out its
function indicates a violation or potential
violation of law, whether civil, criminal or
regulatory in nature, and whether arising by
general statute or particular program stat-
ute, or by regulation, rule or order issued
pursuant thereto, the relevant records in the
system of records may be referred, as a rou-
tine use, to the appropriate agency, whether
state or local charged with the responsibility
of investigating or prosecuting such viola-
tion or charged with enforcing or imple-
menting the statute, or rule, regulation or
order issued pursuant thereto.

(6) Where federal agencies having the
power to subpoena other federal agencies’
records, such as the Internal Revenue Serv-
ice or the Civil Rights Commission, issue a
subpoena to the Department for records in
this system of records, the Department will
make such records available.

(7) Where a contract between a component
of the Department and a labor organization
recognized under E.O. 11491 provides that the
agency will disclose personal records rel-
evant to the organization’s mission, records
in this system of records may be disclosed to
such organization.
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(8) Where the appropriate official of the
Department, pursuant to the Department’s
Freedom of Information Regulation deter-
mines that it is in the public interest to dis-
close a record which is otherwise exempt
from mandatory disclosure, disclosure may
be made from this system of records.

(9) The Department contemplates that it
will contract with a private firm for the pur-
pose of collating, analyzing, aggregating or
otherwise refining records in this system.
Relevant records will be disclosed to such a
contractor. The contractor shall be required
to maintain Privacy Act safeguards with re-
spect to such records.

(10) To individuals and organizations,
deemed qualified by the Secretary to carry
out specific research solely for the purpose of
carrying out such research.

(11) Disclosures in the course of employee
discipline or competence determination pro-
ceedings.

[45 FR 30808, May 9, 1980; 45 FR 37426, June 3,
1980]

PART 6—INVENTIONS AND PATENTS
(GENERAL)

Sec.
6.0
6.1

General policy.

Publication or patenting of inventions.
6.3 Licensing of Government-owned patents.
6.4 Central records; confidentiality.

AUTHORITY: 5 U.S.C. 301.

SOURCE: 45 FR 30814, May 9, 1980, unless
otherwise noted.

§6.0 General policy.

Inventions developed through the re-
sources and activities of the Depart-
ment are a potential resource of great
value to the public. It is the policy of
the Department:

(a) To safeguard the public interest
in inventions developed by Department
employees, contractors and grantees
with the aid of public funds and facili-
ties;

(b) To encourage and recognize indi-
vidual and cooperative achievement in
research and investigations; and

(c) To establish a procedure, con-
sistent with pertinent statutes, Execu-
tive orders and general Government
regulations, for the determination of
rights and obligations relating to the
patenting of inventions.
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§6.1 Publication or patenting of inven-
tions.

It is the general policy of the Depart-
ment that the results of Department
research should be made widely,
promptly and freely available to other
research workers and to the public.
This availability can generally be ade-
quately preserved by the dedication of
a Government-owned invention to the
public. Determinations to file a domes-
tic patent application on inventions in
which the Department has an interest
will be made where the circumstances
indicate that this is desirable in the
public interest, and if it is practicable
to do so. Department determinations
not to apply for a domestic patent on
employee inventions are subject to re-
view and approval by the Commis-
sioner of Patents. Except where
deemed necessary for protecting the
patent claim, the fact that a patent ap-
plication has been or may be filed will
not require any departure from normal
policy regarding the dissemination of
the results of Department research.

§6.3 Licensing of Government-owned
patents.

(a) Licenses to practice inventions
covered by patents and pending patent
applications owned by the U.S. Govern-
ment as represented by this Depart-
ment will generally be royalty free,
revocable and nonexclusive. They will
normally be issued to all applicants
and will generally contain no limita-
tions or standards relating to the qual-
ity or testing of the products to be
manufactured, sold, or distributed
thereunder.

(b) Where it appears however that the
public interest will be served under the
circumstances of the particular case by
licenses which impose conditions, such
as those relating to quality or testing
of products, requirement of payment of
royalties to the Government, etc., or
by the issuance of limited exclusive li-
censes by the Secretary after notice
and opportunity for hearing thereon,
such licenses may be issued.

§6.4 Central records; confidentiality.

Central files and records shall be
maintained of all inventions, patents,
and licenses in which the Department
has an interest, together with a record
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of all licenses issued by the Depart-
ment under such patents. Invention re-
ports required from employees or oth-
ers for the purpose of obtaining deter-
minations of ownership, and documents
and information obtained for the pur-
pose of prosecuting patent applications
shall be confidential and shall be dis-
closed only as required for official pur-
poses or with the consent of the inven-
tor.

PART 7—EMPLOYEE INVENTIONS

Who are employees.

Duty of employee to report inventions.
Determination as to domestic rights.
Option to acquire foreign rights.
Notice to employee of determination.
Employee’s right of appeal.

AUTHORITY: E.O. 10096, 15 FR 391; 3 CFR
1950 Supp.; E.O. 10930, 26 FR 2583; 3 CFR 1961
Supp.

SOURCE: 45 FR 30814, May 9, 1980, unless
otherwise noted.

§7.0 Who are employees.

As used in this part, the term Govern-
ment employee means any officer or em-
ployee, civilian or military, except
such part-time employees or part-time
consultants as may be excluded there-
from by a determination made in writ-
ing by the head of the employee’s office
or constituent organization, pursuant
to an exemption approved by the Com-
missioner of Patents that to include
him or them would be impracticable or
inequitable, given the reasons therefor.
A person shall not be considered to be
a part-time employee or part-time con-
sultant for this purpose unless the
terms of his employment contemplate
that he shall work for less than the
minimum number of hours per day, or
less than a minimum number of days
per week, or less than the minimum
number of weeks per year, regularly re-
quired of full-time employees of his
class.

§7.1 Duty of employee to report inven-
tions.

Every Department employee is re-
quired to report to the Secretary in ac-
cordance with the procedures estab-
lished therefor, every invention made
by him (whether or not jointly with
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others) which bears any relation to his
official duties or which was made in
whole or in any part during working
hours, or with any contribution of Gov-
ernment facilities, equipment, mate-
rial, funds, or information, or of time
or services of other Government em-
ployees on official duty.

§7.3 Determination as to domestic

rights.

The determination of the ownership
of the domestic right, title, and inter-
est in and to an invention which is or
may be patentable, made by a Govern-
ment employee while under the admin-
istrative jurisdiction of the Depart-
ment, will be made in writing by the
Secretary in accordance with the pro-
visions of Executive Order 10096 and
Government-wide regulations issued
thereunder by the Commissioner of
Patents as follows:

(a) The Government as represented
by the Secretary shall obtain the en-
tire domestic right, title and interest
in and to all inventions made by any
Government employee (1) during work-
ing hours, or (2) with a contribution by
the Government of facilities, equip-
ment, materials, funds, or information,
or of time or services of other Govern-
ment employees on official duty, or (3)
which bear a direct relation to or are
made in consequence of the official du-
ties of the inventor.

(b) In any case where the contribu-
tion of the Government, as measured
by any one or more of the criteria set
forth in paragraph (a) of this section,
to the invention is insufficient equi-
tably to justify a requirement of as-
signment to the Government of the en-
tire domestic right, title and interest
in and to such invention, or in any case
where the Government has insufficient
interest in an invention to obtain the
entire domestic right, title, and inter-
est therein (although the Government
could obtain same under paragraph (a)
of this section), the Department, sub-
ject to the approval of the Commis-
sioner, shall leave title to such inven-
tion in the employee, subject, however,
to the reservation to the Government
of a nonexclusive, irrevocable, royalty-
free license in the invention with
power to grant licenses for all govern-
mental purposes, such reservation to
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appear, where practicable, in any pat-
ent, domestic or foreign, which may
issue on such invention.

(c) In applying the provisions of para-
graphs (a) and (b) of this section, to the
facts and circumstances relating to the
making of any particular invention, it
shall be presumed that an invention
made by an employee who is employed
or assigned (1) to invent or improve or
perfect any art, machine, manufacture,
or composition of matter, (2) to con-
duct or perform research, development
work, or both, (3) to supervise, direct,
coordinate, or review Government fi-
nanced or conducted research, develop-
ment work, or both, or (4) to act in a li-
aison capacity among governmental or
nongovernmental agencies or individ-
uals engaged in such work, falls within
the provisions of paragraph (a) of this
section, and it shall be presumed that
any invention made by any other em-
ployee falls within the provisions of
paragraph (b) of this section. Either
presumption may be rebutted by a
showing of the facts and circumstances
and shall not preclude a determination
that these facts and circumstances jus-
tify leaving the entire right, title and
interest in and to the invention in the
Government employee, subject to law.

(d) In any case wherein the Govern-
ment neither (1) obtains the entire do-
mestic right, title and interest in and
to an invention pursuant to the provi-
sions of paragraph (a) of this section,
nor (2) reserves a nonexclusive, irrev-
ocable, royalty-free license in the in-
vention, with power to grant licenses
for all governmental purposes, pursu-
ant to the provisions of paragraph (b)
of this section, the Government shall
leave the entire right, title and inter-
est in and to the invention in the Gov-
ernment employee, subject to law.

§7.4 Option to acquire foreign rights.

In any case where it is determined
that all domestic rights should be as-
signed to the Government, it shall fur-
ther be determined, pursuant to Execu-
tive Order 9865 and Government-wide
regulations issued thereunder, that the
Government shall reserve an option to
require the assignment of such rights
in all or in any specified foreign coun-
tries. In case where the inventor is not
required to assign the patent rights in
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any foreign country or countries to the
Government or the Government fails to
exercise its option within such period
of time as may be provided by regula-
tions issued by the Commissioner of
Patents, any application for a patent
which may be filed in such country or
countries by the inventor or his as-
signee shall nevertheless be subject to
a nonexclusive, irrevocable, royalty-
free license to the Government for all
governmental purposes, including the
power to issue sublicenses for use in be-
half of the Government and/or in fur-
therance of the foreign policies of the
Government.

§7.7 Notice to employee of determina-
tion.

The employee-inventor shall be noti-
fied in writing of the Department’s de-
termination of the rights to his inven-
tion and of his right of appeal, if any.
Notice need not be given if the em-
ployee stated in writing that he would
agree to the determination of owner-
ship which was in fact made.

§7.8 Employee’s right of appeal.

An employee who is aggrieved by a
determination of the Department may
appeal to the Commissioner of Patents,
pursuant to section 4(d) of Executive
Order 10096, as amended by Executive
Order 10930, and regulations issued
thereunder, by filing a written appeal
with the Commissioner, in duplicate,
and a copy of the appeal with the Sec-
retary within 30 days (or such longer
period as the Commissioner may, for
good cause, fix in any case) after re-
ceiving written notice of such deter-
mination.

PART 8—DEMANDS FOR TESTI-
MONY OR RECORDS IN LEGAL
PROCEEDINGS

Sec.

8.1 What is the scope and applicability of
this part?

8.2 What definitions apply?

8.3 What are the requirements for submit-
ting a demand for testimony or records?

8.4 What procedures are followed in re-
sponse to a demand for testimony?
8.5 What procedures are followed in re-

sponse to a demand for records?
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AUTHORITY: 5 U.S.C. 301; 5 U.S.C. 552; 20
U.S.C. 3474, unless otherwise noted.

SOURCE: 57 FR 34646, Aug. 5, 1992, unless
otherwise noted.

§8.1 What is the scope and applica-
bility of this part?

(a) Except as provided in paragraph
(c) of this section, this part establishes
the procedures to be followed if the De-
partment or any departmental em-
ployee receives a demand for—

(1) Testimony by an employee con-
cerning—

(i) Records contained in the files of
the Department;

(ii) Information relating to records
contained in the files of the Depart-
ment; or

(iii) Information or records acquired
or produced by the employee in the
course of his or her official duties or
because of the employee’s official sta-
tus; or

(2) The production or disclosure of
any information or records referred to
in paragraph (a)(1) of this section.

(b) This part does not create any
right or benefit, substantive or proce-
dural, enforceable by any person
against the Department.

(c) This part does not apply to—

(1) Any proceeding in which the
United States is a party before an adju-
dicative authority;

(2 A demand for testimony or
records made by either House of Con-
gress or, to the extent of matter within
its jurisdiction, any committee or sub-
committee of Congress; or

(3) An appearance by an employee in
his or her private capacity in a legal
proceeding in which the employee’s
testimony does not relate to the mis-
sion or functions of the Department.

(Authority: 5 U.S.C. 301; 20 U.S.C. 3474)

§8.2

The following definitions apply to
this part:

Adjudicative authority includes, but is
not limited to—

(1) A court of law or other judicial fo-
rums; and

(2) Mediation, arbitration, or other
forums for dispute resolution.

Demand includes a subpoena, sub-
poena duces tecum, request, order, or

What definitions apply?
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other notice for testimony or records
arising in a legal proceeding.

Department means the U.S. Depart-
ment of Education.

Employee means a current employee
or official of the Department or of an
advisory committee of the Department,
including a special government em-
ployee, unless specifically provided
otherwise in this part.

Legal proceeding means—

(1) A proceeding before an adjudica-
tive authority;

(2) A legislative proceeding, except
for a proceeding before either House of
Congress or before any committee or
subcommittee of Congress, to the ex-
tent of matter within the committee’s
or subcommittee’s jurisdiction; or

(3) An administrative proceeding.

Secretary means the Secretary of
Education or an official or employee of
the Department acting for the Sec-
retary under a delegation of authority.

Testimony means statements made in
connection with a legal proceeding, in-
cluding but not limited to statements
in court or other forums, depositions,
declarations, affidavits, or responses to
interrogatories.

United States means the Federal Gov-
ernment of the United States and any
of its agencies or instrumentalities.

(Authority: 5 U.S.C. 301; 20 U.S.C. 3474)

§8.3 What are the requirements for
submitting a demand for testimony
or records?

(a) A demand for testimony of an em-
ployee or former employee, or a de-
mand for records issued pursuant to
the rules governing the legal pro-
ceeding in which the demand arises—

(1) Must be in writing; and

(2) Must state the nature of the re-
quested testimony or records and why
the information sought is unavailable
by any other means.

(b) Service of a demand for testimony
of an employee or former employee
must be made on the employee or
former employee whose testimony is
demanded, with a copy simultaneously
delivered to the General Counsel, U.S.
Department of Education, Office of the
General Counsel, 400 Maryland Avenue,
SW., room 4083, FOB-6, Washington, DC
20202-2100.
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(c) Service of a demand for records,
as described in §8.5(a)(1), must be made
on an employee or former employee
who has custody of the records, with a
copy simultaneously delivered to the
General Counsel at the address listed
in paragraph (b) of this section. For as-
sistance in identifying the custodian of
the specific records demanded, contact
the Records Management Branch Chief,
Office of Information Resources Man-
agement, U.S. Department of Edu-
cation, 7th and D Streets, SW., ROB-3,
Washington, DC 20202-4753.

(Authority: 5 U.S.C. 301; 20 U.S.C. 3474)

(Approved by the Office of Management and
Budget under control number 1801-0002)

[57 FR 34646, Aug. 5, 1992, as amended at 58
FR 7860, Feb. 9, 1993]

§8.4 What procedures are followed in
response to a demand for testi-
mony?

(a) After an employee receives a de-
mand for testimony, the employee
shall immediately notify the Secretary
and request instructions.

(b) An employee may not give testi-
mony without the prior written au-
thorization of the Secretary.

(©)(1) The Secretary may allow an
employee to testify if the Secretary de-
termines that the demand satisfies the
requirements of §8.3 and that granting
permission—

(i) Would be appropriate under the
rules of procedure governing the mat-
ter in which the demand arises and
other applicable laws, rules, and regu-
lations; and

(if) Would not be contrary to an in-
terest of the United States, which in-
cludes furthering a public interest of
the Department and protecting the
human and financial resources of the
United States.

(2) The Secretary may establish con-
ditions under which the employee may
testify.

(d) If a response to a demand for tes-
timony is required before the Secretary
determines whether to allow an em-
ployee to testify, the employee or
counsel for the employee shall—

(1) Inform the court or other author-
ity of the regulations in this part; and

(2) Request that the demand be
stayed pending the employee’s receipt
of the Secretary’s instructions.
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(e) If the court or other authority de-
clines the request for a stay, or rules
that the employee must comply with
the demand regardless of the Sec-
retary’s instructions, the employee or
counsel for the employee shall respect-
fully decline to comply with the de-
mand, citing United States ex rel. Touhy
v. Ragen, 340 U.S. 462 (1951), and the
regulations in this part.

(Authority: 5 U.S.C. 301; 20 U.S.C. 3474)

§8.5 What procedures are followed in
response to a demand for records?

(a)(1) After an employee receives a
demand for records issued pursuant to
the rules governing the legal pro-
ceeding in which the demand arises,
the employee shall immediately notify
the Secretary and request instructions.

(2) If an employee receives any other
demand for records, the Department—

(i) Considers the demand to be a re-
quest for records under the Freedom of
Information Act; and

(ii) Handles the demand under rules
governing public disclosure, as estab-
lished in 34 CFR part 5.

(b) An employee may not produce
records in response to a demand as de-
scribed in paragraph (a)(1) of this sec-
tion without the prior written author-
ization of the Secretary.

(c) The Secretary may make these
records available if the Secretary de-
termines that the demand satisfies the
requirementsof§8.3and that
disclosure—

(1) Would be appropriate under the
rules of procedure governing the mat-
ter in which the demand arises and
other applicable laws, rules, and regu-
lations; and

(2) Would not be contrary to an inter-
est of the United States, which in-
cludes furthering a public interest of
the Department and protecting the
human and financial resources of the
United States.

(d) If a response to a demand for
records as described in paragraph (a)(1)
of this section is required before the
Secretary determines whether to allow
an employee to produce those records,
the employee or counsel for the em-
ployee shall—

(1) Inform the court or other author-
ity of the regulations in this part; and
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(2) Request that the demand be
stayed pending the employee’s receipt
of the Secretary’s instructions.

(e) If the court or other authority de-
clines the request for a stay, or rules
that the employee must comply with
the demand regardless of the Sec-
retary’s instructions, the employee or
counsel for the employee shall respect-
fully decline to comply with the de-
mand, citing United States ex rel. Touhy
v. Ragen, 340 U.S. 462 (1951), and the
regulations in this part.

(Authority: 5 U.S.C. 301; 5 U.S.C. 552; 20
U.S.C. 3474)

PART 12—DISPOSAL AND UTILIZA-
TION OF SURPLUS FEDERAL REAL
PROPERTY FOR EDUCATIONAL
PURPOSES

Subpart A—General

Sec.

12.1 What is the scope of this part?

12.2 What definitions apply?

12.3 What other regulations apply to this
program?

Subpart B—Distribution of Surplus Federal
Real Property

12.4 How does the Secretary provide notice
of availability of surplus Federal real
property?

12.5 Who may apply for surplus Federal real
property?

12.6  What must an application for surplus
Federal real property contain?

12.7 How is surplus Federal real property
disposed of when there is more than one
applicant?

12.8 What transfer or lease
does the Secretary use?
12.9 What warranties does the Secretary

give?

12.10 How is a Public Benefit Allowance
(PBA) calculated?

instruments

Subpart C—Conditions Applicable to
Transfers or Leases

12.11 What statutory provisions and Execu-
tive Orders apply to transfers of surplus
Federal real property?

12.12 What are the terms and conditions of
transfers or leases of surplus Federal real
property?

12.13 When is use of the transferred surplus
Federal real property by entities other
than the transferee or lessee permissible?
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Subpart D—Enforcement

12.14 What are the sanctions for noncompli-
ance with a term or condition of a trans-
fer or lease of surplus Federal real prop-
erty?

Subpart E—Abrogation

12.15 What are the procedures for securing
an abrogation of the conditions and re-
strictions contained in the conveyance
instrument?

APPENDIX A TO PART 12—PuUBLIC BENEFIT AL-
LOWANCE FOR TRANSFER OF SURPLUS FED-
ERAL REAL PROPERTY FOR EDUCATIONAL
PURPOSES

AUTHORITY: 40 U.S.C. 471-488; 20 U.S.C. 3401
et seq.; 42 U.S.C. 2000d (1) et seq.; 20 U.S.C. 1681
et seq.; 29 U.S.C. 79 et seq.; 42 U.S.C. 4332.

SOURCE: 57 FR 60394, Dec. 18, 1992, unless
otherwise noted.

Subpart A—General

§12.1 What is the scope of this part?

This part is applicable to surplus
Federal real property located within
any State that is appropriate for as-
signment to, or that has been assigned
to, the Secretary by the Administrator
for transfer for educational purposes,
as provided for in section 203(k) of the
Federal Property and Administrative
Services Act of 1949, as amended, 63
Stat. 377 (40 U.S.C. 471 et seq.).

(Authority: 40 U.S.C. 484(k))

§12.2 What definitions apply?

(a) Definitions in the Act. The fol-
lowing terms used in this part are de-
fined in section 472 of the Act:

Administrator
Surplus property

(b) Definitions in the Education Depart-
ment General Administrative Regulations
(EDGAR). The following terms used in
this part are defined in 34 CFR 77.1:

Department
Secretary
State

(c) Other definitions: The following
definitions also apply to this part:

Abrogation means the procedure the
Secretary may use to release the trans-
feree of surplus Federal real property
from the covenants, conditions, res-
ervations, and restrictions contained in
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the conveyance instrument before the
term of the instrument expires.

Act means the Federal Property and
Administrative Services Act of 1949, as
amended, 63 Stat. 377 (40 U.S.C. 471 et
seq.).

Applicant means an eligible entity as
described in §12.5 that formally applies
to be a transferee or lessee of surplus
Federal real property, using a public
benefit allowance (PBA) under the Act.

Lessee, except as used in §12.14(a)(5),
means an entity that is given tem-
porary possession, but not title, to sur-
plus Federal real property by the Sec-
retary for educational purposes.

Nonprofit institution means any insti-

tution, organization, or association,
whether incorporated or unincor-
porated—

(1) The net earnings of which do not
inure or may not lawfully inure to the
benefit of any private shareholder or
individual; and

(2) That has been determined by the
Internal Revenue Service to be tax-ex-
empt under section 501(c)(3) of title 26.

Off-site property means surplus build-
ings and improvements—including any
related personal property—that are ca-
pable of being removed from the under-
lying land and that are transferred by
the Secretary without transferring the
underlying real property.

On-site property means surplus Fed-
eral real property, including any re-
lated personal property—other than
off-site property.

Period of restriction means that period
during which the surplus Federal real
property transferred for educational
purposes must be used by the trans-
feree or lessee in accordance with cov-
enants, conditions, and any other re-
strictions contained in the conveyance
instrument.

Program and plan of use means the
educational activities to be conducted
by the transferee or lessee using the
surplus Federal real property, as de-
scribed in the application for that
property.

Public benefit allowance (“‘PBA™)
means the credit, calculated in accord-
ance with appendix A to this part,
given to a transferee or lessee which is
applied against the fair market value
of the surplus Federal real property at
the time of the transfer or lease of such
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property in exchange for the proposed
educational use of the property by the
transferee or lessee.

Related personal property means any
personal property—

(1) That is located on and is an inte-
gral part of, or incidental to the oper-
ation of, the surplus Federal real prop-
erty; or

(2) That is determined by the Admin-
istrator to be otherwise related to the
surplus Federal real property.

Surplus Federal real property means
the property assigned or suitable for
assignment to the Secretary by the Ad-
ministrator for disposal under the Act.

Transfer means to sell and convey
title to surplus Federal real property
for educational purposes as described
in this part.

Transferee means that entity which
has purchased and acquired title to the
surplus Federal real property for edu-
cational purposes pursuant to section
203(k) of the Act.

(Authority: 40 U.S.C. 472 and 20 U.S.C. 3401 et
seq.)

§12.3 What other regulations apply to
this program?
The following regulations apply to
this program:
(a) 34 CFR parts 100, 104, and 106.
(b) 41 CFR part 101-47.
(c) 34 CFR part 85.

(Authority: 40 U.S.C. 484(k); 42 U.S.C. 2000d-
1 et seq.; 29 U.S.C. 794 et seq.; 20 U.S.C. 1681 et
seq.; Executive Order 12549; and 20 U.S.C.
3474)

Subpart B—Distribution of Surplus
Federal Real Property

§124 How does the Secretary provide
notice of availability of surplus
Federal real property?

The Secretary notifies potential ap-
plicants of the availability of surplus
Federal real property for transfer for
educational uses in accordance with 41
CFR 101-47.308-4.

(Authority: 40 U.S.C. 484(k)(1))
§12.5 Who may apply for surplus Fed-
eral real property?

The following entities may apply for
surplus Federal real property:
(a) A State.
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(b) A political subdivision or instru-
mentality of a State.

(c) A tax-supported institution.

(d) A nonprofit institution.

(e) Any combination of these enti-
ties.

(Authority: 40 U.S.C. 484(K)(1)(A))

§12.6 What must an application for
surplus Federal real property con-
tain?

An application for surplus Federal
real property must—

(a) Contain a program and plan of
use;

(b) Contain a certification from the
applicant that the proposed program is
not in conflict with State or local zon-
ing restrictions, building codes, or
similar limitations;

(c) Demonstrate that the proposed
program and plan of use of the surplus
Federal real property is for a purpose
that the applicant is authorized to
carry out;

(d) Demonstrate that the applicant is
able, willing, and authorized to assume
immediate custody, use, care, and
maintenance of the surplus Federal
real property;

(e) Demonstrate that the applicant is
able, willing, and authorized to pay the
administrative expenses incident to
the transfer or lease;

(f) Demonstrate that the applicant
has the necessary funds, or the ability
to obtain those funds immediately
upon transfer or lease, to carry out the
proposed program and plan of use for
the surplus Federal real property;

(g) Demonstrate that the applicant
has an immediate need and ability to
use all of the surplus Federal real prop-
erty for which it is applying;

(h) Demonstrate that the surplus
Federal real property is needed for edu-
cational purposes at the time of appli-
cation and that it is so needed for the
duration of the period of restriction;

(i) Demonstrate that the surplus Fed-
eral real property is suitable or adapt-
able to the proposed program and plan
of use; and

(J) Provide information requested by
the Secretary in the notice of avail-
ability, including information of the

33

§12.7

effect of the proposed program and plan
of use on the environment.

(Approved by the Office of Management and
Budget under control number 1880-0524)

(Authority: 40 U.S.C. 484(k))

§12.7 How is surplus Federal real
property disposed of when there is
more than one applicant?

(a) If there is more than one appli-
cant for the same surplus Federal real
property, the Secretary transfers or
leases the property to the applicant
whose proposed program and plan of
use the Secretary determines provides
the greatest public benefit, using the
criteria contained in appendix A to this
part that broadly address the weight
given to each type of entity applying
and its proposed program and plan of
use. (See example in §12.10(d)).

(b) If, after applying the criteria de-
scribed in paragraph (a) of this section,
two or more applicants are rated equal-
ly, the Secretary transfers or leases
the property to one of the applicants
after—

(1) Determining the need for each ap-
plicant’s proposed educational use at
the site of the surplus Federal real
property;

(2) Considering the quality of each
applicant’s proposed program and plan
of use; and

(3) Considering each applicant’s abil-
ity to carry out its proposed program
and plan of use.

(c) If the Secretary determines that
the surplus Federal real property is ca-
pable of serving more than one appli-
cant, the Secretary may apportion it
to fit the needs of as many applicants
as is practicable.

(d)(1) The Secretary generally trans-
fers surplus Federal real property to a
selected applicant that meets the re-
quirements of this part.

(2) Alternatively, the Secretary may
lease surplus Federal real property to a
selected applicant that meets the re-
quirements of this part if the Secretary
determines that a lease will promote
the most effective use of the property
consistent with the purposes of this
part or if having a lease is otherwise in
the best interest of the United States,
as determined by the Secretary.

(Authority: 40 U.S.C. 484(k))



§12.8

§12.8 What transfer or lease instru-
ments does the Secretary use?

(a) The Secretary transfers or leases
surplus Federal real property using
transfer or lease instruments that the
Secretary prescribes.

(b) The transfer or lease instrument
contains the applicable terms and con-
ditions described in this part and any
other terms and conditions the Sec-
retary or Administrator determines are
appropriate or necessary.

(Authority: 40 U.S.C. 484(c))

§12.9 What warranties does the Sec-
retary give?

The Secretary transfers or leases sur-
plus Federal real property on an “‘as is,
where is,” basis without warranty of
any kind.

(Authority: 40 U.S.C. 484(k)(1))

§12.10 How is a Public Benefit Allow-
ance (PBA) calculated?

(a) The Secretary calculates a PBA
in accordance with the provisions of
appendix A to this part taking into ac-
count the nature of the applicant, and
the need for, impact of, and type of
program and plan of use for the prop-
erty, as described in that appendix.

(b) The following are illustrative ex-
amples of how a PBA would be cal-
culated and applied under appendix A:

(1) Entity A is a specialized school
that has had a building destroyed by
fire, and that has existing facilities de-
termined by the Secretary to be be-
tween 26 and 50% inadequate. It is pro-
posing to use the surplus Federal real
property to add a new physical edu-
cation program. Entity A would re-
ceive a basic PBA of 70%, a 10% hard-
ship organization allowance, a 20% al-
lowance for inadequacy of existing
school plant facilities, and a 10% utili-
zation allowance for introduction of
new instructional programs. Entity A
would have a total PBA of 110%. If En-
tity A is awarded the surplus Federal
real property, it would not be required
to pay any cash for the surplus Federal
real property, since the total PBA ex-
ceeds 100%.

(2) Entity B proposes to use the sur-
plus Federal real property for nature
walks. Because this qualifies as an out-
door educational program, Entity B
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would receive a basic PBA of 40%. If
Entity B is awarded the surplus Fed-
eral real property, it would be required
to pay 60% of the fair market value of
the surplus Federal real property in
cash at the time of the transfer.

(3) Entity C is an accredited univer-
sity, has an ROTC unit, and proposes to
use the surplus Federal real property
for a school health clinic and for spe-
cial education of the physically handi-
capped. Entity C would receive a basic
PBA of 50% (as a college or university),
a 20% accreditation organization allow-
ance (accredited college or university),
a 10% public service training organiza-
tion allowance (ROTC), a 10% student
health and welfare utilization allow-
ance (school health clinic), and a 10%
service to the handicapped utilization
allowance (education of the physically
handicapped). Entity C would have a
total PBA of 100%. If Entity C is
awarded the surplus Federal real prop-
erty, it would not be required to pay
any cash for the surplus Federal real
property, since the total PBA is 100%.

(4) Entities A, B, and C all submit ap-
plications for the same surplus Federal
real property. Unless the Secretary de-
cides to apportion it, the Secretary
transfers or leases the surplus Federal
real property to Entity A, since its pro-
posed program and plan of use has the
highest total PBA.

(Authority: 40 U.S.C. 484(k)(1)(c))

Subpart C—Conditions Applicable
to Transfers or Leases

§12.11 What statutory provisions and
Executive Orders apply to transfers
of surplus Federal real property?

The Secretary directs the transferee
or lessee to comply with applicable
provisions of the following statutes and
Executive Orders prior to, or imme-
diately upon, transfer or lease, as ap-
plicable:

(a) National Environmental
Act of 1969, 42 U.S.C. 4332.

(b) National Historic Preservation
Act of 1966, 16 U.S.C. 470.

(c) National Flood Insurance Act of
1968, 42 U.S.C. 4001 et seq.

(d) Floodplain Management, Exec.
Order No. 11988, 42 FR 26951 (May 25,
1977).

Policy
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(e) Protection of Wetlands, Exec.
Order No. 11990, 42 FR 26961 (May 25,
1977).

(f) Title VI of the Civil Rights Act of
1964, 42 U.S.C. 2000(d)(1) et seq.

(g) Title IX of the Education Amend-
ments of 1972, 20 U.S.C. 1681 et seq.

(h) Section 504 of the Rehabilitation
Act of 1973, 29 U.S.C. 794 et seq.

(i) Age Discrimination Act of 1975, 42
U.S.C. 1601 et seq.

() Any other applicable Federal or
State laws and Executive Orders.

(Authority: 40 U.S.C. 484(k))

(Approved by the Office of Management and
Budget under control number 1880-0524)

§12.12 What are the terms and condi-
tions of transfers or leases of sur-
plus Federal real property?

(a) General terms and conditions for
transfers and leases. The following gen-
eral terms and conditions apply to
transfers and leases of surplus Federal
real property under this part:

(1) For the period provided in the
transfer or lease instrument, the trans-
feree or lessee shall use all of the sur-
plus Federal real property it receives
solely and continuously for its ap-
proved program and plan of use, in ac-
cordance with the Act and these regu-
lations, except that—

(i) The transferee or lessee has twelve
(12) months from the date of transfer to
place this surplus Federal real property
into use, if the Secretary did not, at
the time of transfer, approve in writing
construction of major new facilities or
major renovation of the property;

(ii) The transferee or lessee has thir-
ty-six (36) months from the date of
transfer to place the surplus Federal
real property into use, if the transferee
or lessee proposes construction of
major new facilities or major renova-
tion of the property and the Secretary
approves it in writing at the time of
transfer; and

(iii) The Secretary may permit use of
the surplus Federal real property at
any time during the period of restric-
tion by an entity other than the trans-
feree or lessee in accordance with
§12.13.

(2) The transferee or lessee may not
modify its approved program and plan
of use without the prior written con-
sent of the Secretary.
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(3) The transferee or lessee may not
sell, lease or sublease, rent, mortgage,
encumber, or otherwise dispose of all
or a portion of the surplus Federal real
property or any interest therein with-
out the prior written consent of the
Secretary.

(4) A transferee or lessee shall pay all
administrative costs incidental to the
transfer or lease including, but not
limited to—

(i) Transfer taxes;

(ii) Surveys;

(iii) Appraisals;

(iv) Inventory costs;

(v) Legal fees;

(vi) Title search;

(vii) Certificate or abstract expenses;

(viii) Decontamination costs;

(ix) Moving costs;

(x) Recordation expenses;

(xi) Other closing costs; and

(xii) Service charges, if any, provided
for by an agreement between the Sec-
retary and the applicable State agency
for Federal Property Assistance.

(5) The transferee or lessee shall pro-
tect the residual financial interest of
the United States in the surplus Fed-
eral real property by insurance or such
other means as the Secretary directs.

(6) The transferee or lessee shall file
with the Secretary reports on its main-
tenance and use of the surplus Federal
real property and any other reports re-
quired by the Secretary in accordance
with the transfer or lease instrument.

(7) Any other term or condition that
the Secretary determines appropriate
or necessary.

(b) Additional terms and conditions for
on-site transfers. The terms and condi-
tions in the transfer, including those in
paragraph (a) of this section, apply for
a period not to exceed thirty (30) years.

(c) Additional terms and conditions for
off-site transfers. (1) The terms and con-
ditions in the transfer, including those
in paragraph (a) of this section, apply
for a period equivalent to the esti-
mated economic life of the property
conveyed for a transfer of off-site sur-
plus Federal real property.

(2) In addition to the terms and con-
ditions contained in paragraph (c) of
this section, the Secretary may also re-
quire the transferee of off-site surplus
Federal real property—

(i) To post performance bonds;
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(ii) To post performance guarantee
deposits; or

(iii) To give such other assurances as
may be required by the Secretary or
the holding agency to ensure adequate
site clearance.

(d) Additional terms and conditions for
leases. In addition to the terms and
conditions contained in paragraph (a)
of this section, the Secretary requires,
for leases of surplus Federal real prop-
erty, that all terms and conditions
apply to the initial lease agreement,
and any renewal periods, unless specifi-
cally excluded in writing by the Sec-
retary.

(Authority: 40 U.S.C. 484(K)(1))

(Approved by the Office of Management and
Budget under control number 1880-0524)

§12.13 When is use of the transferred
surplus Federal real property by
entities other than the transferee or
lessee permissible?

(a) By eligible entities. A transferee or
lessee may permit the use of all or a
portion of the surplus Federal real
property by another eligible entity as
described in §12.5, only upon those
terms and conditions the Secretary de-
termines appropriate if—

(1) The Secretary determines that
the proposed use would not substan-
tially limit the program and plan of
use by the transferee or lessee and that
the use will not unduly burden the De-
partment;

(2) The Secretary’s written consent is
obtained by the transferee or lessee in
advance; and

(3) The Secretary approves the use
instrument in advance and in writing.

(b) By ineligible entities. A transferee
or lessee may permit the use of a por-
tion of the surplus Federal real prop-
erty by an ineligible entity, one not de-
scribed in §12.5, only upon those terms
and conditions the Secretary deter-
mines appropriate if—

(1) In accordance with paragraph (a)
of this section, the Secretary makes
the required determination and ap-
proves both the use and the use instru-
ment;

(2) The use is confined to a portion of
the surplus Federal real property;

(3) The use does not interfere with
the approved program and plan of use
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for which the surplus Federal real
property was conveyed; and

(4) Any rental fees or other com-
pensation for use are either remitted
directly to the Secretary or are applied
to purposes expressly approved in writ-
ing in advance by the Secretary.

(Authority: 40 U.S.C. 484(K)(4))

Subpart D—Enforcement

§12.14 What are the sanctions for non-
compliance with a term or condi-
tion of a transfer or lease of surplus
Federal real property?

(a) General sanctions for noncompli-
ance. The Secretary imposes any or all
of the following sanctions, as applica-
ble, to all transfers or leases of surplus
Federal real property:

(1) If all or a portion of, or any inter-
est in, the transferred or leased surplus
Federal real property is not used or is
sold, leased or subleased, encumbered,
disposed of, or used for purposes other
than those in the approved program
and plan of use, without the prior writ-
ten consent of the Secretary, the Sec-
retary may require that—

(i) All revenues and the reasonable
value of other benefits received by the
transferee or lessee directly or indi-
rectly from that use, as determined by
the Secretary, be held in trust by the
transferee or lessee for the United
States subject to the direction and con-
trol of the Secretary;

(i) Title or possession to the trans-
ferred or leased surplus Federal real
property and the right to immediate
possession revert to the United States;

(iii) The surplus Federal real prop-
erty be transferred or leased to another
eligible entity as the Secretary directs;

(iv) The transferee or lessee abrogate
the conditions and restrictions in the
transfer or lease instrument in accord-
ance with the provisions of §12.15;

(v) The transferee or lessee place the
surplus Federal real property into im-
mediate use for an approved purpose
and extend the period of restriction in
the transfer or lease instrument for a
term equivalent to the period during
which the property was not fully and
solely used for an approved use; or

(vi) The transferee or lessee comply
with any combination of the sanctions
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described in paragraph (a)(1) or (a)(3) of
this section.

(2) If title or possession reverts to the
United States for noncompliance or is
voluntarily reconveyed, the Secretary
may require the transferee or lessee—

(i) To reimburse the United States
for the decrease in value of the trans-
ferred or leased surplus Federal real
property not due to—

(A) Reasonable wear and tear;

(B) Acts of God; or

(C) Reasonable alterations made by
the transferee or lessee to adapt the
surplus Federal real property to the ap-
proved program and plan of use for
which it was transferred or leased;

(if) To reimburse the United States
for any costs incurred in reverting title
or possession;

(iii) To forfeit any cash payments
made by the transferee or lessee
against the purchase or lease price of
surplus Federal real property trans-
ferred,;

(iv) To take any other action di-
rected by the Secretary; or

(v) To comply with any combination
of the provisions of paragraph (a)(3) of
this section.

(3) If the transferee or lessee does not
put the surplus Federal real property
into use within the applicable time
limitation in §12.12(a), the Secretary
may require the transferee or lessee to
make cash payments to the Secretary
equivalent to the current fair market
rental value of the surplus Federal real
property for each month during which
the program and plan of use has not
been implemented.

(Authority: 40 U.S.C. 484(K)(4))

(4) If the Secretary determines that a
lessee of a transferee or a sublessee of
a lessee is not complying with a term
or condition of the lease, or if the les-
see voluntarily surrenders the prem-
ises, the Secretary may require termi-
nation of the lease.

(Authority: 40 U.S.C. 484(k)(4)(A))
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(b) Additional sanction for noncompli-
ance with off-site transfer. In addition to
the sanctions in paragraph (a) of this
section, if the Secretary determines
that a transferee is not complying with
a term or condition of a transfer of off-
site surplus Federal real property, the
Secretary may require that the un-
earned PBA become immediately due
and payable in cash to the United
States.

(Authority: 40 U.S.C. 484(k)(4)(A))

Subpart E—Abrogation

§12.15 What are the procedures for se-
curing an abrogation of the condi-
tions and restrictions contained in
the conveyance instrument?

(a) The Secretary may, in the Sec-
retary’s sole discretion, abrogate the
conditions and restrictions in the
transfer or lease instrument if—

(1) The transferee or lessee submits
to the Secretary a written request that
the Secretary abrogate the conditions
and restrictions in the conveyance in-
strument as to all or any portion of the
surplus Federal real property;

(2) The Secretary determines that
the proposed abrogation is in the best
interests of the United States;

(3) The Secretary determines the
terms and conditions under which the
Secretary will consent to the proposed
abrogation; and

(4) The Secretary transmits the abro-
gation to the Administrator and there
is no disapproval by the Administrator
within thirty (30) days after notice to
the Administrator.

(b) The Secretary abrogates the con-
ditions and restrictions in the transfer
or lease instrument upon a cash pay-
ment to the Secretary based on the for-
mula contained in the transfer or lease
instrument and any other terms and
conditions the Secretary deems appro-
priate to protect the interest of the
United States.

(Authority: 40 U.S.C. 484(K)(4)(A)(iii))
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APPENDIX A TO PART 12—PUBLIC BENEFIT ALLOWANCE FOR TRANSFER OF SURPLUS
FEDERAL REAL PROPERTY FOR EDUCATIONAL PURPOSES?

Percent allowed
Utilization allowances
. Organization allowances Intro- Max-
I - ’
Classification | "o - tlggv\cl)f dent Service pttjéjrlll-c
elfgmil- Feg. | Public Inadequacy of existing in- h:ﬁgh seiﬁéh hatr?di- efit al-
Ac- serv- school plant facilities struc- low-
ance | creqi. | eral ice Hard- tional | Wl capped | gce s
f im- p ship fare
tation train- 10— 26— 51— pro-
pact | Sing 25% | 50% | 100% | grams
Elementary or
high
schools ..... 70 10 10 10 10 20 30 10 10 10 10 100
Colleges or
Universities 50 20 | oo 10 10 10 20 30 10 10 10 10 100
Specialized
schools ..... (O IR I 10 10 10 20 30 10 10 10 10 100
Public librar-
ies or edu-
cational
museums .. | 2100 | ccooees | e | e | s [ v | e | e | v | e | v | e 2100
School out-
door edu-
40 10 310 10 70
ministrative
and/or
service
centers ...... £ 020 IR NPV U U NV RO U [NV [N I [ 80
Non-profit
educational
research
organiza-
tions .......... 50 20 | oo 10 | i | e | e | s 10 10 | coieees 10 100

2 Applicable when this is the primary use to be made of the property. The public benefit allowance for the overall program is
applicable when such facilities are conveyed as a minor component of other facilities.

3This 10% may include an approvable recreation program which will be accessible to the public and entirely compatible with,
but subordinate to, the educational program.

4This column establishes the maximum discount from the fair market value for payment due from the transferee at the time of
the transfer. This column does not apply for purposes of ranking applicants to determine to which applicant the property will be
transferreld. Competitive rankings are based on the absolute total of public benefit allowance points and are not limited to the
100% ceiling.

DESCRIPTION OF TERMS USED IN THIS Public Library means a public library or

APPENDIX public library service system, not a school li-
brary or library operated by non-profit, pri-
vate organizations or institutions that may
be open to the general public. School librar-
ies receive the public benefit allowance in
the appropriate school classification.

Educational Museum means a museum that
conducts courses on a continuing, not ad hoc,
basis for students who receive credits from
accredited postsecondary education institu-
tions or school systems.

School Outdoor Education means a separate
facility for outdoor education as distin-
guished from components of a basic school.
Components of a school such as playgrounds
and athletic fields receive the basic allow-
ance applicable for that type of school. The

Elementary or High School means an ele-
mentary school (including a kindergarten),
high school, junior high school, junior-senior
high school or elementary or secondary
school system, that provides elementary or
secondary education as determined under
State law. However, it does not include a
nursery school even though it may operate
as part of a school system.

College or University means a non-profit or
public university or college, including a jun-
ior college, that provides postsecondary edu-
cation.

Specialized School means a vocational
school, area trade school, school for the
blind, or similar school.

1This Appendix applies to transfers of both
on-site and off-site surplus property.
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outdoor education must be located reason-
ably near the school system and may be open
to and used by the general public, but only if
the educational program for which the prop-
erty is conveyed is given priority of use. This
category does not include components of the
school such as playgrounds and athletic
fields, that are utilized during the normal
school year, and are available to all stu-
dents.

Central Administrative and/or Service Center
means administrative office space, equip-
ment storage areas, and similar facilities.

DESCRIPTION OF ALLOWANCES

Basic Public Benefit Allowance means an al-
lowance that is earned by an applicant that
satisfies the requirements of §12.10 of this
part.

ORGANIZATION ALLOWANCE

Accreditation means an allowance that is
earned by any postsecondary educational in-
stitution, including a vocational or trade
school, that is accredited by an accrediting
agency recognized by the Secretary under 34
CFR part 602.

Federal Impact means an allowance that is
earned by any local educational agency
(LEA) qualifying for Federal financial assist-
ance as the result of the impact of certain
Federal activities upon a community, such
as the following under Public Law 81-874 and
Public Law 81-815: to any LEA charged by
law with responsibility for education of chil-
dren who reside on, or whose parents are em-
ployed on, Federal property, or both; to any
LEA to which the Federal Government has
caused a substantial and continuing finan-
cial burden as the result of the acquisition of
a certain amount of Federal property since
1938; or to any LEA that urgently needs min-
imum school facilities due to a substantial
increase in school membership as the result
of new or increased Federal activities.

Public Services Training means an allowance
that is earned if the applicant has cadet or
ROTC units or other personnel training con-
tracts for the Federal or State governments.
This is given to a school system only if the
particular school receiving the property fur-
nishes that training.

Hardship means an allowance earned by an
applicant that has suffered a significant fa-
cility loss because of fire, storm, flood, other
disaster, or condemnation. This allowance is
also earned if unusual conditions exist such
as isolation or economic factors that require
special consideration.

Inadequacies of Existing Facilities means an
allowance that is earned on a percentage
basis depending on the degree of inadequacy
considering both public and nonpublic facili-
ties. Overall plant requirements are deter-
mined based on the relationship between the
maximum enrollment accommodated in the
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present facilities, excluding double and night
sessions and the anticipated enrollment if
the facilities are transferred. Inadequacies
may be computed for a component school
unit such as a school farm, athletic field, fa-
cility for home economics, round-out school
site, cafeteria, auditorium, teacherages, fac-
ulty housing, etc., only if the component is
required to meet State standards. In that
event, the State Department of Education
will be required to provide a certification of
the need. Component school unit inadequa-
cies may only be related to a particular
school and not to the entire school system.

UTILIZATION ALLOWANCES

Introduction of New Instructional Programs
means an allowance that is earned if the pro-
posed use of the property indicates that new
programs will be added at a particular
school. Examples of these new programs in-
clude those for vocational education, phys-
ical education, libraries, and similar pro-
grams.

Student Health and Welfare means an allow-
ance that is earned if the proposed program
and plan of use of the property provides for
cafeteria, clinic, infirmary, bus loading shel-
ters, or other uses providing for the well-
being and health of students and eliminating
safety and health hazards.

Research means an allowance that is
earned if the proposed use of the property
will be predominantly for research by fac-
ulty or graduate students under school aus-
pices, or other primary educational research.

Service to Handicapped means an allowance
that is earned if the proposed program and
plan of use for the property will be for spe-
cial education for the physically or mentally
handicapped.

PART 15—UNIFORM RELOCATION
ASSISTANCE AND REAL PROP-
ERTY ACQUISITION FOR FEDERAL
AND FEDERALLY ASSISTED PRO-
GRAMS

AUTHORITY: Section 213, Uniform Reloca-
tion Assistance and Real Property Acquisi-
tion Policies Act of 1970, Pub. L. 91-646, 84
Stat. 1894 (42 U.S.C. 4601) as amended by the
Surface Transportation and Uniform Reloca-
tion Assistance Act of 1987, Title IV of Pub.
L. 100-17, 101 Stat. 246-256 (42 U.S.C. 4601
note).

§15.1 Uniform relocation assistance
and real property acquisition.

Regulations and procedures for com-
plying with the Uniform Relocation
Assistance Act of 1970 (Pub. L. 91-646,
84 Stat. 1894, 42 U.S.C. 4601) as amended
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by the SUrface Transportation and
Uniform Relocation Assistance Act of
1987 (Title IV of Pub. L. 100-17, 101 Stat.
264-255, 42 U.S.C. 4601 note) are set forth
in 49 CFR part 24.

[52 FR 48021, Dec. 17, 1987]

PART 21—EQUAL ACCESS TO
JUSTICE

Subpart A—General

Sec.

21.1 Equal Access to Justice Act.
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Subpart G—How Are Awards Paid?

21.60 Payment of awards.
21.61 Release.

AUTHORITY: 5 U.S.C. 504, unless otherwise
noted.

SOURCE: 58 FR 47192, Sept. 7, 1993, unless
otherwise noted.

Subpart A—General

§21.1 Equal Access to Justice Act.

(a) The Equal Access to Justice Act
(the Act) provides for the award of fees
and other expenses to applicants that—

(1) Are prevailing parties in adver-
sary adjudications before the Depart-
ment of Education; and

(2) Meet all other conditions of eligi-
bility contained in this part.

(b) An eligible applicant, as described
in paragraph (a) of this section, is enti-
tled to receive an award unless—

(1) The adjudicative officer, the Civil
Rights Reviewing Authority (CRRA),
or the Secretary on review, determines
that—

(i) The Department’s position was
substantially justified; or

(if) Special circumstances make an
award unjust; or

(2) The adversary adjudication is
under judicial review, in which case the
applicant may receive an award only as
described in §21.11.

(¢) The determination under para-
graph (b)(1)(i) of this section is based
on the administrative record, as a
whole, made during the adversary adju-
dication for which fees and other ex-
penses are sought.

(Authority: 5 U.S.C. 504(a)(1) and (c)(1))

§21.2 Time period when the Act ap-
plies.

The Act applies to any adversary ad-
judication covered under this part
pending or commenced before the De-
partment on or after August 5, 1985.

(Authority: 5 U.S.C. 504(note))

§21.3 Definitions.

The following definitions apply to
this part:

Act means the Equal Access to Jus-
tice Act.

Adjudicative officer means the Admin-
istrative Law Judge, hearing examiner,
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or other deciding official who presided
at the underlying adversary adjudica-
tion.

(Authority: 5 U.S.C. 504(b)(1)(D))

Adversary adjudication means a pro-
ceeding—

(1) Conducted by the Department for
the formulation of an order or decision
arising from a hearing on the record
under the Administrative Procedure
Act (5 U.S.C. 554);

(2) Listed in §21.10; and

(3) In which the position of the De-
partment was represented by counsel
or other representative who entered an
appearance and participated in the pro-
ceeding.

(Authority: 5 U.S.C. 504(b)(1)(C))

Application subject to the jurisdiction of
the CRRA means an application for fees
and expenses based on an underlying
proceeding conducted under 34 CFR
parts 100, 101, 104, 106, or 110.

(Authority: 5 U.S.C. 504(b)(1)(C); 20 U.S.C.
1681; 29 U.S.C. 794; 42 U.S.C. 2000d-1 et seq. and
6101 et seq.)

CRRA means the Civil Rights Re-
viewing Authority, the reviewing au-
thority established by the Secretary to
consider applications under 34 CFR
parts 100, 101, 104, 106, and 110.

(Authority: 5 U.S.C. 504(b)(1)(C); 20 U.S.C.
1681; 29 U.S.C. 794; 42 U.S.C. 2000d-1 et seq. and
6101 et seq.)

Department means the U.S. Depart-
ment of Education.

Department’s counsel means counsel
for the Department of Education or an-
other Federal agency.

Employee means:

(1) A person who regularly performs
services for an applicant—

(i) For remuneration; and

(if) Under the applicant’s direction
and control.

(2) A part-time or seasonal employee
who performs services for an appli-
cant—

(i) For renumeration; and

(if) Under the applicant’s direction
and control.

(Authority: 5 U.S.C. 504(c)(1))

Fees and other expenses means an eli-
gible applicant’s reasonable fees and
expenses—
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(1) Related to the issues on which it
was the prevailing party in the adver-
sary adjudication; and

(2) Further described in §§21.33 and
21.50.

(Authority: 5 U.S.C. 504 (a)(1), (b)(1)(A), and
©@)

Party means a ‘‘person’” or a ‘“‘party’’
as those terms are defined in the Ad-
ministrative Procedure Act (5 U.S.C.
551(3)), including an individual, part-
nership, corporation, association, unit
of local government, or public or pri-
vate organization that meets the re-
quirements in §21.20. The term does not
include an agency of the Federal Gov-
ernment.

(Authority: 5 U.S.C. 504(b)(1)(B))

Position of the Department means, in
addition to the position taken by the
Department in the adversary adjudica-
tion, the action or failure to act by the
Department upon which the adversary
adjudication is based.

(Authority: 5 U.S.C. 504 (a)(1) and (b)(1)(E))

Secretary means the Secretary of the
U.S. Department of Education or an of-
ficial or employee of the Department
acting for the Secretary under a dele-
gation of authority.

(Authority: 5 U.S.C. 504 (b)(2) and (c)(1))

Subpart B—Which Adversary
Adjudications Are Covered?

§21.10 Adversary adjudications cov-

ered by the Act.

The Act covers adversary adjudica-
tions under section 554 of title 5 of the
United States Code. These include the
following:

(a) Compliance proceedings under
title VI of the Civil Rights Act of 1964
(42 U.S.C. 2000d et seq.).

(b) Compliance and enforcement pro-
ceedings under the Age Discrimination
Act of 1975 (42 U.S.C. 6101 et seq.).

(c) Compliance proceedings under
title IX of the Education Amendments
of 1972 (20 U.S.C. 1681 et seq.).

(d) Compliance proceedings under
section 504 of the Rehabilitation Act of
1973 (29 U.S.C. 794).

(e) Withholding proceedings under
section 1001 of Pub. L. 100-297 (Haw-
kins-Stafford) (20 U.S.C. 2833).
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(f) Proceedings under any of the fol-
lowing:

(1) Section 5(g) of Pub. L. 81-874 (Fi-
nancial Assistance for Local Edu-
cational Agencies in Areas Affected by
Federal Activity) (20 U.S.C. 240(g)).

(2) Sections 6(c) or 11(a) of Pub. L. 81-
815 (an act relating to the construction
of school facilities in areas affected by
Federal activities and for other pur-
poses) (20 U.S.C. 636(c) or 641(a)).

(3) Section 6 of Pub. L. 95-563 (Con-
tract Disputes Act of 1978) (41 U.S.C.
605).

(4) Part E of the General Education
Provisions Act (20 U.S.C. 1234 et seq.).

(g) Other adversary adjudications
that fall within the coverage of the
Act.

(Authority: 5 U.S.C. 504(c) and 554; 20 U.S.C.
1234(f)(2))

§21.11 Effect of judicial review of ad-
versary adjudication.

If a court reviews the underlying de-
cision of an adversary adjudication
covered under this part, an award of
fees and other expenses may be made
only under 28 U.S.C. 2412 (awards in
certain judicial proceedings).

(Authority: 5 U.S.C. 504(c)(1); 28 U.S.C.

2412(d)(3))

Subpart C—How Is Eligibility
Determined?

§21.20 Types of eligible applicants.

The following types of parties that
prevail in adversary adjudications are
eligible to apply under the Act for an
award of fees and other expenses:

(a) An individual who has a net worth
of not more than $2 million.

(b) Any owner of an unincorporated
business who has—

(1) A net worth of not more than $7
million, including both personal and
business interests; and

(2) Not more than 500 employees.

(c) A charitable or other tax-exempt
organization—

(1) As described in section 501(c)(3) of
the Internal Revenue Code of 1954 (26
U.S.C. 501(c)(3)); and

(2) Having not more than 500 employ-
ees.

(d) A cooperative association—
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(1) As defined in section 15(a) of the
Agricultural Marketing Act (12 U.S.C.
1141(a)); and

(2) Having not more than 500 employ-
ees.

(e) Any other partnership, corpora-
tion, association, unit of local govern-
ment, or organization that has—

(1) A net worth of not more than $7
million; and

(2) Not more than 500 employees.

(Authority: 5 U.S.C. 504(b)(1)(B))

§21.21 Determination of net worth and
number of employees.

(a) The adjudicative officer shall de-
termine an applicant’s net worth and
number of employees as of the date the
adversary adjudication was initiated.

(b) In determining eligibility, the ad-
judicative officer shall include the net
worth and number of employees of the
applicant and all of the affiliates of the
applicant.

(c) For the purposes of paragraph (b)
of this section, the adjudicative officer
shall consider the following as an affil-
iate:

(1) Any individual, corporation, or
other entity that directly or indirectly
owns or controls a majority of the vot-
ing shares or other interest of the ap-
plicant;

(2) Any corporation or other entity of
which the applicant directly or indi-
rectly owns or controls a majority of
the voting shares or other interest; and

(3) Any entity with a financial rela-
tionship to the applicant that, in the
determination of the adjudicative offi-
cer, constitutes an affiliation for the
purposes of paragraph (b) of this sec-
tion.

(d) In determining the number of em-
ployees of an applicant and its affili-
ates, the adjudicative officer shall
count part-time employees on a propor-
tional basis.

(Authority: 5 U.S.C. 504(c)(1))

§21.22 Applicants representing others.

If an applicant is a party in an adver-
sary adjudication primarily on behalf
of one or more persons or entities that
are ineligible under this part, then the
applicant is not eligible for an award.

(Authority: 5 U.S.C. 504 (b)(1)(B) and (c)(1))
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Subpart D—How Does One Apply
for an Award?

§21.30 Time for filing application.

(@) In order to be considered for an
award under this part, an applicant
may file its application when it pre-
vails in an adversary adjudication—or
in a significant and discrete sub-
stantive portion of an adversary adju-
dication—but no later than 30 days
after the Department’s final disposi-
tion of the adversary adjudication.

(b) In the case of a review or recon-
sideration of a decision in which an ap-
plicant has prevailed or believes it has
prevailed, the adjudicative officer shall
stay the proceedings on the application
pending final disposition of the under-
lying issue.

(c) For purposes of this part, final
disposition of the adversary adjudica-
tion means the latest of—

(1) The date on which an initial deci-
sion or other recommended disposition
of the merits of the proceeding by an
adjudicative officer becomes adminis-
tratively final;

(2) The date of an order disposing of
any petitions for reconsideration of the
final order in the adversary adjudica-
tion;

(3) If no petition for reconsideration
is filed, the last date on which that
type of petition could have been filed;
or

(4) The date of a final order or any
other final resolution of a proceeding—
such as a settlement or voluntary dis-
missal—that is not subject to a peti-
tion for reconsideration.

(Authority: 5 U.S.C. 504 (a)(2) and (c)(1))

§21.31 Contents of application.

(a) In its application for an award of
fees and other expenses, an applicant
shall include the following:

(1) Information adequate to show
that the applicant is a prevailing party
in an adversary adjudication or in a
significant and discrete substantive
portion of an adversary adjudication.

(2) A statement that the adversary
adjudication is covered by the Act ac-
cording to §21.10.

(3) An allegation that the position of
the Department was not substantially

43

§21.32

justified, including a description of the
specific position.

(4) Unless the applicant is a qualified
tax-exempt organization or a qualified
agricultural cooperative association,
information adequate to show that the
applicant qualifies under the require-
ments of §§21.20 and 21.21 regarding net
worth. The information, if applicable,
shall include a detailed exhibit of the
net worth of the applicant—and its af-
filiates as described in §21.21—as of the
date the proceeding was initiated.

(5)(i) The total amount of fees and ex-
penses sought in the award; and

(ii) An itemized statement of—

(A) Each expense; and

(B) Each fee, including the actual
time expended for this fee and the rate
at which the fee was computed.

(6) A written verification under oath
or affirmation or under penalty of per-
jury from each attorney representing
the applicant stating—

(i) The rate at which the fee sub-
mitted by the attorney was computed;
and

(ii) The actual time expended for the
fee.

(7) A written verification under oath,
affirmation, or under penalty of per-
jury that the information contained in
the application and any accompanying
material is true and complete to the
best of the applicant’s information and
belief.

(b) The adjudicative officer may re-
quire the applicant to submit addi-
tional information.

(Authority: 5 U.S.C. 504 (a)(2) and (c)(1))

§21.32 Confidentiality of information
about net worth.

(a) In a proceeding on an application,
the public record ordinarily includes
the information showing the net worth
of the applicant.

(b) However, if an applicant objects
to public disclosure of any portion of
the information and believes there are
legal grounds for withholding it from
disclosure, the applicant may submit
directly to the adjudicative officer—

(1) The information the applicant
wishes withheld in a sealed envelope
labeled ‘‘Confidential Financial Infor-
mation;’” and

(2) A motion to withhold the infor-
mation from public disclosure.
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(c) The motion must—

(1) Describe the information the ap-
plicant is requesting be withheld; and

(2) Explain in detail—

(i) Why that information falls within
one or more of the specific exemptions
from mandatory disclosure under the
Freedom of Information Act;

(ii) Why public disclosure of the in-
formation would adversely affect the
applicant; and

(iii) Why disclosure is not required in
the public interest.

(d)(1) The applicant shall serve on
Department’s counsel a copy of the ma-
terial referred to in paragraph (c) of
this section.

(2) The applicant is not required to
give a copy of that material to any
other party to the proceeding.

(e)(1) If the adjudicative officer finds
that the information should not be
withheld from public disclosure, the in-
formation is placed in the public record
of the proceeding.

(2) If the adjudicative officer finds
that the information should be with-
held from public disclosure, any re-
quest to inspect or copy the informa-
tion is treated in accordance with the
Department’s established procedures
under the Freedom of Information Act
(34 CFR part 5).

(Authority: 5 U.S.C. 504(c)(1))

§21.33 Allowable fees and expenses.

(a) A prevailing party may apply for
an award of fees and other expenses in-
curred by the party in connection
with—

(1) An adversary adjudication; or

(2) A significant and discrete sub-
stantive portion of an adversary adju-
dication.

(b) If a proceeding includes issues
covered by the Act and issues excluded
from coverage, the applicant may
apply only for an award of fees and
other expenses related to covered
issues.

(c) Allowable fees and expenses in-
clude the following, as applicable:

(1) An award of fees based on rates
customarily charged by attorneys,
agents, and expert witnesses.

(2) An award for the reasonable ex-
penses of the attorney, agent, or expert
witness as a separate item if the attor-
ney, agent, or expert witness ordinarily
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charges clients separately for those ex-
penses.

(3) The cost of any study, analysis,
engineering report, test, or project re-
lated to the preparation of the appli-
cant’s case in the adversary adjudica-
tion.

(d) The calculation of fees and ex-
penses as provided for under paragraph
(c) of this section shall be in accord-
ance with the standards for awards as
described in §21.50(a) through (c).

(Authority: 5 U.S.C. 504(a)(1), (b)(1)(A) and
©@)

Subpart E—What Procedures Are
Used in Considering Applications?

§21.40 Filing and service of docu-
ments.

(a) Except as provided in §21.32 and in
applications subject to the jurisdiction
of the CRRA, an applicant shall—

(1) File with the adjudicative officer
its application and any related docu-
ments; and

(2) Serve on all parties to the adver-
sary adjudication copies of its applica-
tion and any related documents.

(b)(1) In an application subject to the
jurisdiction of the CRRA, the applicant
shall—

(i) File with the CRRA its applica-
tion and any other related documents;
and

(ii) Serve on all parties to the adver-
sary adjudication copies of its applica-
tion and any related documents.

(2 In applications subject to
§21.40(b)(1), the CRRA shall direct the
adjudicative officer to issue an initial
decision within 30 days of the comple-
tion of the proceedings on the applica-
tion. The adjudicative officer shall con-
duct proceedings under the procedures
of §§21.41-21.44.

(Authority: 5 U.S.C. 504(a)(2) and (c)(1); 20
U.S.C. 1681; 29 U.S.C. 794; 42 U.S.C. 2000d-1 et
seq. and 6101 et seq.)

§21.41 Answer to application.

(a)(1) Within 30 days after receiving
an application for an award under this
part, the Department’s counsel may
file an answer to the application.

(2) The Department’s counsel may re-
quest an extension of time for filing
the Department’s answer.
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(3) The adjudicative officer shall
grant the request for an extension if
the Department’s counsel shows good
cause for the request.

(b)(1) The Department’s
must—

(i) Explain any objections to the
award requested; and

(ii) Identify the facts relied on in sup-
port of the position of the Department.

(2) If the answer is based on any al-
leged facts not in the record of the ad-
versary adjudication, the Department’s
counsel shall include with the answer
either—

(i) Supporting affidavits; or

(i) A request for further proceedings
under §21.44.

(©)(2) If the Department’s counsel and
the applicant believe that the issues in
the application can be settled, they
may jointly file a statement of their
intent to negotiate a settlement.

(2)(i) The filing of a statement of an
intent to negotiate extends the time
for filing an answer for 30 days.

(if) The adjudicative officer shall
grant further extensions if the Depart-
ment’s counsel and the applicant joint-
ly request those extensions.

(Authority: 5 U.S.C. 504(c)(1))

§21.42

(a) Within 15 days after receiving an
answer, an applicant may file a reply.

(b) If the applicant’s reply is based on
any alleged facts not in the record of
the adversary adjudication, the appli-
cant shall include with the reply ei-
ther—

(1) Supporting affidavits; or

(2) A request for further proceedings
under §21.44.

(Authority: 5 U.S.C. 504(c)(1))

answer

Reply.

§21.43 Comments by other parties.

(a) Any party to a proceeding, other
than an applicant or the Department’s
counsel, may file comments on—

(1) The application within 30 days
after the applicant files the applica-
tion;

(2) The answer within 30 days after
the counsel files the answer; or

(3) Both, if the comments are filed
within the time period specified in
paragraphs (a)(1) and (a)(2) of this sec-
tion.
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(b) The commenting party may not
participate further in proceedings on
the application unless the adjudicative
officer determines that further partici-
pation is necessary to permit full ex-
ploration of matters raised in the com-
ments.

(Authority: 5 U.S.C. 504(c)(1))

§21.44 Further proceedings.

(@) The adjudicative officer shall
make the determination of an award on
the basis of the written record.

(b)(1) However, the adjudicative offi-
cer may order further proceedings on
his or her own initiative or at the re-
quest of the applicant or the Depart-
ment’s counsel.

(2) The adjudicative officer may
order further proceedings only if he or
she determines that those proceedings
are necessary for full and fair resolu-
tion of issues arising from the applica-
tion.

(3) If further proceedings are ordered,
the adjudicative officer shall determine
the scope of those proceedings, which
may include such proceedings as infor-
mal conferences, oral arguments, addi-
tional written submissions, discovery,
or an evidentiary hearing.

(4) An adjudicative officer may not
order discovery or an evidentiary hear-
ing for the issue of whether or not the
Department’s position was substan-
tially justified.

(c) If the applicant or the Depart-
ment’s counsel requests the adjudica-
tive officer to order further pro-
ceedings, the request must—

(1) Specify the information sought or
the disputed issues; and

(2) Explain why the additional pro-
ceedings are necessary to obtain that
information or resolve those issues.

(Authority: 5 U.S.C. 504(a)(3) and (c)(1))

Subpart F—How Are Awards
Determined?

§21.50 Standards for awards.

(a) In determining the reasonableness
of the amount sought as an award of
fees and expenses for an attorney,
agent, or expert witness, the adjudica-
tive officer shall consider one or more
of the following:
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(1)(i) If the attorney, agent, or expert
witness is in private practice, his or
her customary fee for similar services;
or

(i) If the attorney, agent, or expert
witness is an employee of the appli-
cant, the fully allocated cost of the
services.

(2) The prevailing rate for similar
services in the community in which the
attorney, agent, or expert witness ordi-
narily performs services.

(3) The time the attorney, agent, or
expert witness actually spent on the
applicant’s behalf with respect to the
adversary adjudication.

(4) The time the attorney, agent, or
expert witness reasonably spent in
light of the difficulty or complexity of
the covered issues in the adversary ad-
judication.

(5) Any other factors that may bear
on the value of the services provided by
the attorney, agent, or expert witness.

(b) The adjudicative officer may not
grant—

(1) An award for the fee of an attor-
ney or agent in excess of $75.00 per
hour; or

(2) An award to compensate an expert
witness in excess of the highest rate at
which the Department pays expert wit-
nesses.

(c) The adjudicative officer may also
determine whether—

(1) Any study, analysis, engineering
report, text, or project for which the
applicant seeks an award was nec-
essary for the preparation of the appli-
cant’s case in the adversary adjudica-
tion; and

(2) The costs claimed by the appli-
cant for this item or items are reason-
able.

(d) The adjudicative officer may not
make an award to an eligible party if
the adjudicative officer, the CRRA, or
the Secretary on review finds that,
based on a review of the administrative
record as a whole—

(1) The position of the Department,
as defined in §21.3, was substantially
justified; or

(2) Special circumstances make an
award unjust.

(e) The adjudicative officer may re-
duce or deny an award to the extent
that the applicant engaged in conduct

46

34 CFR Subtitle A (7-1-05 Edition)

that unduly or unreasonably pro-
tracted the adversary adjudication.

(f) If an applicant is entitled to an
award because the applicant prevailed
over another agency of the United
States that participated in a pro-
ceeding before the Department and
that agency’s position was not substan-
tially justified, the adjudicative officer
shall determine whether to make the
award, or an appropriate portion of the
award, against that agency. For the
purpose of this determination, the re-
quirements of this subpart apply.

(Authority: 5 U.S.C. 504(a), (b)(1)(A), and
(b)W)(E)

§21.51 Initial decision in applications
not subject to the CRRA.

(a) In applications not subject to the
jurisdiction of the CRRA, the adjudica-
tive officer shall issue an initial deci-
sion on an application within 30 days
after completion of proceedings on the
application.

(b) The initial decision must include
the following:

(1) Written findings, including suffi-
cient supporting explanation, on—

(i) The applicant’s status as a pre-
vailing party;

(i) The applicant’s eligibility;

(iii) Whether the position of the De-
partment was substantially justified;

(iv) Whether special circumstances
make an award unjust;

(v) If applicable, whether the appli-
cant engaged in conduct that unduly or
unreasonably protracted the adversary
adjudication; and

(vi) Other factual issues raised in the
adversary adjudication.

(2) A statement of the amount award-
ed, including an explanation—with sup-
porting information—for any difference
between the amount requested by the
applicant and the amount awarded.

(3) A statement of the applicant’s
right to request review by the Sec-
retary under §21.54.

(4) A statement of the applicant’s
right under §21.56 to seek judicial re-
view of the final award determination.

(c) The explanation referred to in
paragraph (b)(2) of this section may in-
clude—

(1) Whether the amount requested
was reasonable; and
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(2) The extent to which the applicant
unduly or unreasonably protracted the
adversary adjudication.

(Authority: 5 U.S.C. 504 (a)(3) and (c))

§21.52 Initial decision by an adjudica-
tive officer in applications subject
to CRRA jurisdiction.

(a) If the application is subject to the
jurisdiction of the CRRA, the adjudica-
tive officer shall issue the initial deci-
sion within 30 days after completion of
the proceedings.

(b) The initial decision must include
the information required under
§21.51(b). However, instead of the infor-
mation required under §21.51(b)(3), the
initial decision must inform the appli-
cant of—

(1) Its right to request review by the
CRRA; and

(2) Its right to request review by the
Secretary of the CRRA'’s final decision.

(c) If the applicant or the Depart-
ment’s counsel appeals the adjudica-
tive officer’s initial decision, the ap-
peal must be submitted to the CRRA,
in writing, within 30 days after the ini-
tial decision is issued.

(d) If the applicant or the Depart-
ment’s counsel does not appeal the ad-
judicative officer’s initial decision to
the CRRA and the Secretary does not
decide to review the initial decision
under §21.54(a), the initial decision be-
comes the Department’s final decision
60 days after it is issued by the officer.

(Authority: 5 U.S.C. 504(b)(1)(C); 20 U.S.C.
1681; 29 U.S.C. 794; 42 U.S.C. 2000d-1 et seq. and
6101 et seq.)

§21.53 Final decision of the CRRA.

(@) In an application subject to the
jurisdiction of the CRRA, the CRRA
shall, within 30 days after receipt of
the written appeal—

(1) Issue a final decision on the ap-
peal of the adjudicative officer’s initial
decision; or

(2) Remand the application to the ad-
judicative officer for further pro-
ceedings.

(b) The CRRA shall review the initial
decision on the basis of the written
record of the proceedings on the appli-
cation. This includes but is not limited
to—

(1) The written request; and
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(2) The adjudicative officer’s findings
as described in §21.51(b).

(c) The CRRA shall act on the review
by either—

(1) Issuing a final decision on the ap-
plication; or

(2) Remanding the application to the
adjudicative officer for further pro-
ceedings.

(d) If the CRRA issues a final deci-
sion, the CRRA’s decision must in-
clude—

(1) Written findings, including sup-
porting explanation, on—

(i) The applicant’s status as a pre-
vailing party;

(i) The applicant’s eligibility;

(iii) Whether the position of the De-
partment was substantially justified;

(iv) Whether special circumstances
make an award unjust;

(v) Whether the applicant engaged in
conduct that unduly or unreasonably
protracted the adversary adjudication;
and

(vi) Other factual issues raised in the
adversary adjudication.

(2) A statement of the amount award-
ed, including an explanation—with sup-
porting information—for any difference
between the amount requested by the
applicant and the amount awarded.

(3) A statement of the applicant’s
right to request review by the Sec-
retary under §21.54.

(4) A statement of the applicant’s
right under §21.56 to seek judicial re-
view of the final award determination.

(e) The explanation referred to in
paragraph (d)(2) of this section may in-
clude—

(1) Whether the amount requested
was reasonable; and

(2) The extent to which the applicant
unduly or unreasonably protracted the
adversary adjudication.

(Authority: 5 U.S.C. 301, 557 (b) and (c); 20
U.S.C. 1681 and 3401 et seq.; 29 U.S.C. 794; 42
U.S.C. 2000d-1 et seq. and 6101 et seq.)

§21.54 Review by the Secretary.

(a) The Secretary may decide to re-
view—

(1) An initial decision made by an ad-
judicative officer in a proceeding not
subject to CRRA review;
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(2) An initial decision made by an ad-
judicative officer in a proceeding sub-
ject to CRRA review that was not ap-
pealed to the CRRA; or

(3) A final decision made by the
CRRA under §21.53.

(b)(1) The Secretary does not review
a final decision made by an adjudica-
tive officer of the General Services Ad-
ministration Board of Contract Ap-
peals.

(2) The Secretary or a party to the
proceedings may seek reconsideration
of the final decision by an adjudicative
officer of the General Services Admin-
istration Board of Contract Appeals on
the fee application in accordance with
48 CFR 6101.32.

(c) The Secretary decides to review a
decision under §21.54(a) either—

(1) Upon receipt of a written request
for review by an applicant or Depart-
ment’s counsel; or

(2) Upon the Secretary’s own motion.

(d) If the applicant or the Depart-
ment’s counsel seeks a review, the re-
quest must be submitted to the Sec-
retary, in writing, within 30 days of—

(1) An initial decision in a proceeding
not subject to CRRA review; or

(2) A final decision of the CRRA.

(e) The Secretary decides whether to
accept or reject a request for review of
an initial decision made by the adju-
dicative officer in a proceeding not
subject to CRRA review or a final deci-
sion of the CRRA within 30 days after
receipt of a request for review.

(f) The Secretary may decide on his
own motion to review a decision made
under §21.54(a) within 60 days of the
initial decision by the adjudicative of-
ficer or a final decision of the CRRA.

(g) If the Secretary decides to review
the adjudicative officer’s initial deci-
sion or the CRRA'’s final decision—

(1) The Secretary reviews the adju-
dicative officer’s initial decision or the
CRRA’s final decision on the basis of
the written record of the proceedings
on the application. This includes, but
is not restricted to—

(i) The written request for review;

(i) The adjudicative officer’s findings
as described in §21.51(b); and

(iii) If applicable, the final decision
of the CRRA, if any; and

(2) The Secretary either—

(i) Issues a final decision; or
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(i) Remands the application to the
adjudicative officer or the CRRA for
further proceedings.

(h) If the Secretary issues a final de-
cision, the Secretary’s decision—

(1) Is in writing;

(2) States the reasons for the deci-
sion; and

(3) If the decision is adverse to the
applicant, advises the applicant of its
right to petition for judicial review
under §21.56.

(Authority: 5 U.S.C. 557 (b) and (c))

§21.55 Final decision if the Secretary
does not review.

If the Secretary takes no action
under §21.54—

(a) The adjudicative officer’s initial
decision on the application becomes
the Department’s final decision 60 days
after it is issued by the adjudicative of-
ficer; or

(b) The CRRA'’s decision on the appli-
cation becomes the Department’s final
decision 60 days after it is issued by the
CRRA.

(Authority: 5 U.S.C. 301)

§21.56 Judicial review.

If the applicant is dissatisfied with
the award determination in the final
decision under §§21.52-21.55, the appli-
cant may seek judicial review of that
determination under 5 U.S.C. 504(c)(2)
within 30 days after that determination
was made.

(Authority: 5 U.S.C. 504(c)(2))

Subpart G—How Are Awards
Paid?

§21.60 Payment of awards.

To receive payment, an applicant
granted an award under the Act must
submit to the Financial Management
Service of the Department—

(@) A request for payment signed by
the applicant or its duly authorized
agent;

(b) A copy of the final decision grant-
ing the award; and

(c) A statement that—

(1) The applicant will not seek review
of the decision in the United States
courts; or
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(2) The process for seeking review of
the award has been completed.

(Authority: 5 U.S.C. 504(c)(1) and (d))

§21.61 Release.

If an applicant, its agent, or its at-
torney accepts payment of any award
or settlement in conjunction with an
application under this part, that ac-
ceptance—

(a) Is final and conclusive with re-
spect to that application; and

(b) Constitutes a complete release of
any further claim against the United
States with respect to that application.

(Authority: 5 U.S.C. 504(c)(1))

PART 30—DEBT COLLECTION

Subpart A—General

Sec.

30.1 What administrative actions may the
Secretary take to collect a debt?

30.2 On what authority does the Secretary
rely to collect a debt under this part?

Subpart B [Reserved]

Subpart C—What Provisions Apply to
Administrative Offset?

GENERAL OFFSET PROCEDURES

30.20 To what do §§30.20-30.31 apply?

30.21 When may the Secretary offset a debt?

30.22 What notice does the debtor receive
before the commencement of offset?

30.23 How must a debtor request an oppor-
tunity to inspect and copy records relat-
ing to a debt?

30.24 What opportunity does the debtor re-
ceive to obtain a review of the existence
or amount of a debt?

30.25 How may a debtor obtain an oral hear-
ing?

30.26 What special rules apply to an oral
hearing?

30.27 When does the Secretary enter into a
repayment agreement rather than offset?

30.28 When may the Secretary offset before
completing the procedures under §§30.22—
30.27?

30.29 What procedures apply when the Sec-
retary offsets to collect a debt owed an-
other agency?

30.30 What procedures apply when the Sec-
retary requests another agency to offset
a debt owed under a program or activity
of the Department?

30.31 How does the Secretary apply funds
recovered by offset if multiple debts are
involved?
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IRS TAX REFUND OFFSET PROCEDURES

30.33 What procedures does the Secretary
follow for IRS tax refund offsets?

PROCEDURES FOR REPORTING DEBTS TO
CONSUMER REPORTING AGENCIES

30.35 What procedures does the Secretary
follow to report debts to consumer re-
porting agencies?

Subpart D [Reserved]

Subpart E—What Costs and Penalties Does
the Secretary Impose on Delinquent
Debtors?

30.60 What costs does the Secretary impose
on delinquent debtors?

30.61 What penalties does the Secretary im-
pose on delinquent debtors?

30.62 When does the Secretary forego inter-
est, administrative costs, or penalties?

Subpart F—What Requirements Apply to
the Compromise of a Debt or the Sus-
pension or Termination of Collection
Action?

30.70 How does the Secretary exercise dis-
cretion to compromise a debt or to sus-
pend or terminate collection of a debt?

Subpart G [Reserved]

AUTHORITY: 20 U.S.C. 122le-3(a)(1), and
1226a-1, 31 U.S.C. 3711(e), 31 U.S.C. 3716(b) and
3720A, unless otherwise noted.

SOURCE: 51 FR 24099, July 1, 1986, unless
otherwise noted.

Subpart A—General

§30.1 What administrative actions
may the Secretary take to collect a
debt?

(a) The Secretary may take one or
more of the following actions to collect
a debt owed to the United States:

(1) Collect the debt under the proce-
dures authorized in the regulations in
this part.

(2) Refer the debt to the General Ac-
counting Office for collection.

(3) Refer the debt to the Department
of Justice for compromise, collection,
or litigation.

(4) Take any other action authorized
by law.

(b) In taking any of the actions listed
in paragraph (a) of this section, the
Secretary complies with the require-
ments of the Federal Claims Collection
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Standards (FCCS) at 4 CFR parts 101-
105 that are not inconsistent with the
requirements of this part.

(c) The Secretary may—

(1) Collect the debt under the offset
procedures in subpart C of this part;

(2) Report a debt to a consumer re-
porting agency under the procedures in
subpart C of this part;

(3) Charge interest on the debt as
provided in the FCCS;

(4) Impose upon a debtor a charge
based on the costs of collection as de-
termined under subpart E of this part;

(5) Impose upon a debtor a penalty
for failure to pay a debt when due
under subpart E of this part;

(6) Compromise a debt, or suspend or
terminate collection of a debt, under
subpart F of this part;

(7) Take any other actions under the
procedures of the FCCS in order to pro-
tect the United States Government’s
interests; or

(8) Use any combination of the proce-
dures listed in this paragraph (c) as
may be appropriate in a particular
case.

(Authority: 20 U.S.C. 1221e-3(a)(1) and 1226a-
1, 31 U.S.C. 3711(e))

[53 FR 33425, Aug. 30, 1988]

§30.2 On what authority does the Sec-
retary rely to collect a debt under
this part?

(a)(1) The Secretary takes an action
referred to under §30.1(a) in accordance
with—

(i) 31 U.S.C. chapter 37, subchapters |
and II;

(if) Other applicable statutory au-
thority; or

(iii) The common law.

(2) If collection of a debt in a par-
ticular case is not authorized under
one of the authorities described in
paragraph (a)(1) of this section, the
Secretary may collect the debt under
any other available authority under
which collection is authorized.

(b) The Secretary does not use a pro-
cedure listed in §30.1(c) to collect a
debt, or a certain type of debt, if—

(1) The procedure is specifically pro-
hibited under a Federal statute; or

(2) A separate procedure other than
the procedure described under §30.1(c)
is specifically required under—
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(i) A contract, grant, or other agree-
ment;

(i) A statute other than 31 U.S.C.
3716; or

(iii) Other regulations.

(Authority: 20 U.S.C. 1221e-3(a)(1) and 1226a-
1, 31 U.S.C. 3711(e))

[53 FR 33425, Aug. 30, 1988]
Subpart B [Reserved]

Subpart C—What Provisions Apply
to Administrative Offset?

GENERAL OFFSET PROCEDURES

§30.20 To what do §§30.20-30.31 apply?

(a)(1)(i) Sections 30.20-30.31 establish
the general procedures used by the Sec-
retary to collect debts by administra-
tive offset.

(ii) The Secretary uses the proce-
dures established under other regula-
tions, including §30.33, What proce-
dures does the Secretary follow for IRS
tax refund offsets?, 34 CFR part 31, Sal-
ary Offset for Federal Employees Who
Are Indebted to the United States
Under Programs Administrated by the
Secretary of Education, and 34 CFR
part 32, Salary Offset to Recover Over-
payments of Pay or Allowances from
Department of Education Employees, if
the conditions requiring application of
those special procedures exists.

(2) The word “‘offset” is used in this
subpart to refer to the collection of a
debt by administrative offset.

(b) The Secretary does not rely on 31
U.S.C. 3716 as authority for offset if:

(1) The debt is owed by a State or
local government;

(2) The debt, or the payment against
which offset would be taken, arises
under the Social Security Act;

(3) The debt is owed under:

(i) The Internal Revenue Code of 1954,
or

(if) The tariff laws of the United
States; or

(4) The right to collect the debt first
accrued more than ten years before ini-
tiation of the offset.

(c)(1) The Secretary may rely on 31
U.S.C. 3716 as authority for offset of a
debt to which paragraph (b)(4) of this
section would otherwise apply if facts
material to the Government’s right to
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collect the debt were not known and
could not reasonably have been known
by the official or officials of the Gov-
ernment who are charged with the re-
sponsibility to discover and collect the
debt.

(2) If paragraph (c)(1) of this section
applies, the Secretary may rely on 31
U.S.C. 3716 as authority for offset up to
10 years after the date that the official
or officials described in that paragraph
first knew or reasonably should have
known of the right of the United States
to collect the debt.

(d) The Secretary determines when
the right to collect a debt first accrued
under the existing law regarding ac-
crual of debts such as 28 U.S.C. 2415.

(Authority: 20 U.S.C. 1221e-3(a)(1) and 1226a-1,
31 U.S.C. 3716(b))

[51 FR 24099, July 1, 1986, as amended at 51
FR 35646, Oct. 7, 1986; 53 FR 33425, Aug. 30,
1988; 54 FR 43583, Oct. 26, 1989]

§30.21 When may the Secretary offset
a debt?

(a) The Secretary may offset a debt
if:

(1) The debt is liquidated or certain
in amount; and

(2) Offset is feasible and not other-
wise prohibited.

(b)(1) Whether offset is feasible is de-
termined by the Secretary in the exer-
cise of sound discretion on a case-by-
case basis, either:

(i) For each individual debt or offset;
or

(i) For each class of similar debts or
offsets.

(2) The Secretary considers the fol-
lowing factors in making this deter-
mination:

(i) Whether offset can be practically
and legally accomplished.

(ii) Whether offset will further and
protect the interests of the United
States.

(c) The Secretary may switch ad-
vance funded grantees to a reimburse-
ment payment system before initiating
an offset.

(Authority: 20 U.S.C. 1221e-3(a)(1) and 1226a-1,
31 U.S.C. 3716(b))
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§30.22 What notice does the debtor re-
ceive before the commencement of
offset?

(a)(1) Except as provided in §§30.28
and 30.29, the Secretary provides a
debtor with written notice of the Sec-
retary’s intent to offset before initi-
ating the offset.

(2) The Secretary mails the notice to
the debtor at the current address of the
debtor, as determined by the Secretary
from information regarding the debt
maintained by the Department.

(b) The written notice informs the
debtor regarding:

(1) The nature and amount of the
debt;

(2) The Secretary’s intent to collect
the debt by offset;

(3) The debtor’s opportunity to:

(i) Inspect and copy Department
records pertaining to the debt;

(ii) Obtain a review within the De-
partment of the existence or amount of
the debt; and

(iii) Enter into a written agreement
with the Secretary to repay the debt;

(4) The date by which the debtor
must request an opportunity set forth
under paragraph (b)(3) of this section;
and

(5) The Secretary’s decision, in ap-
propriate cases, to switch the debtor
from advance funding to a reimburse-
ment payment system.

(©)(1) In determining whether a debt-
or has requested an opportunity set
forth under paragraph (b)(3) of this sec-
tion in a timely manner, the Secretary
relies on:

(i) A legibly dated U.S. Postal Serv-
ice postmark for the debtor’s request;
or

(if) A legibly stamped U.S. Postal
service mail receipt for debtor’s re-
quest.

(2) The Secretary does not rely on ei-
ther of the following as proof of mail-
ing;

(i) A private metered postmark.

(ii) A mail receipt that is not dated
by the U.S. Postal Service.

NoTE: The U.S. Postal Service does not
uniformly provide a dated postmark. Before
relying on this method for proof of mailing,
a debtor should check with its local post of-
fice.

(d) If a debtor previously has been no-
tified of the Secretary’s intent to offset
or offered an opportunity to take any
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of the actions set forth in paragraph
(b)(3) of this section in connection with
the same debt, the Secretary may off-
set without providing the debtor with
an additional notice of intent or oppor-
tunity to take any of those actions
under these offset procedures.

(Authority: 20 U.S.C. 1221e-3(a)(1) and 1226a-1,
31 U.S.C. 3716(b))

§30.23 How must a debtor request an
opportunity to inspect and copy
records relating to a debt?

(a) If a debtor wants to inspect and
copy Department documents relating
to the debt, the debtor must:

(1) File a written request to inspect
and copy the documents within 20 days
after the date of the notice provided
under §30.22; and

(2) File the request at the address
specified in that notice.

(b) A request filed under paragraph
(a) of this section must contain:

(1) AIll information provided to the
debtor in the notice under §30.22 or
§30.33(b) that identifies the debtor and
the debt, including the debtor’s Social
Security number and the program
under which the debt arose, together
with any corrections of that identi-
fying information; and

(2) A reasonably specific identifica-
tion of the records the debtor wishes to
have available for inspection and copy-
ing.

(c) The Secretary may decline to pro-
vide an opportunity to inspect and
copy records if the debtor fails to re-
quest inspection and copying in accord-
ance with this section.

(Approved by the Office of Management and
Budget under control number 1880-0515)

(Authority: 20 U.S.C. 1221e-3(a)(1) and 1226a-
1, 31 U.S.C. 3716(b))

[51 FR 24099, July 1, 1986, as amended at 51
FR 35646, Oct. 7, 1986]

§30.24 What opportunity does the
debtor receive to obtain a review of
the existence or amount of a debt?

(a) If a debtor wants a review within
the Department of the issues identified
in the notice under §30.22(b)(3)(ii) or
§30.33(b)(3)(ii), the debtor must:

(1) File a request for review within 20
days after the date of the notice pro-
vided under §30.22; and
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(2) File a request at the address spec-
ified in that notice.

(b) A request filed under paragraph
(a) of this section must contain:

(1) All information provided to the
debtor in the notice under 8§30.22 or
§30.33(b) that identifies the debtor and
the particular debt, including the debt-
or’'s Social Security number and the
program under which the debt arose,
together with any corrections of that
identifying information; and

(2) An explanation of the reasons the
debtor believes that the notice the
debtor received under §30.22 or §30.33(b)
inaccurately states any facts or con-
clusions relating to the debt.

(c) The Secretary may decline to pro-
vide an opportunity for review of a
debt if the debtor fails to request the
review in accordance with this section.

(d)(1) The debtor shall:

(i) File copies of any documents re-
lating to the issues identified in the
notice under §30.22(b)(3)(ii) or
§30.33(b)(3)(ii) that the debtor wishes
the Secretary to consider in the re-
view;

(ii) File the documents at the address
specified in that notice, and

(iii) File the documents no
than:

(A) 20 days after the date of the no-
tice provided under §30.22; or

(B) If the debtor has requested an op-
portunity to inspect and copy records
under §30.23 within the time period
specified in that section, 15 days after
the date on which the Secretary makes
available to the debtor the relevant, re-
quested records.

(2) The Secretary may decline to con-
sider any reasons or documents that
the debtor fails to provide in accord-
ance with paragraphs (b) and (d) of this
section.

(e) If the Secretary bases the review
on only the documentary evidence, the
Secretary:

(1) Reviews the documents submitted
by the debtor and other relevant evi-
dence; and

(2) Notifies the debtor in writing of
the Secretary’s decision regarding the
issues identified in the notice under
§30.22(b)(3)(ii) or §30.33(b)(3)(ii) and, if

later
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appropriate, the question of waiver of
the debt.

(Approved by the Office of Management and
Budget under control number 1880-0515)

(Authority: 20 U.S.C. 1221e-3(a)(1) and 1226a-
1, 31 U.S.C. 3716(b))

[51 FR 24099, July 1, 1986, as amended at 51
FR 35647, Oct. 7, 1986]

§30.25 How may a debtor obtain an
oral hearing?

(a) If a debtor wants the Secretary to
conduct the review requested under
§30.24 as an oral hearing, the debtor
must file a written request for an oral
hearing together with the request for
review filed under §30.24(a).

(b) A request filed under paragraph
(a) of this section must contain the fol-
lowing in addition to the information
filed under §30.24(b):

(1) An explanation of reason(s) why
the debtor believes the Secretary can-
not resolve the issues identified in the
notice under §30.22(b)(3)(ii) or
§30.33(b)(3)(ii) through a review of the
documentary evidence.

(2) An identification of:

(i) The individuals that the debtor
wishes to have testify at the oral hear-
ing;

(ii) The specific issues identified in
the notice regarding which each indi-
vidual is prepared to testify; and

(iii) The reasons why each individ-
ual’s testimony is necessary to resolve
the issue.

(c) The Secretary grants a debtor’s
request for an oral hearing regarding
the issues identified in the notice
under §30.22(b)(3)(ii) or §30.33(b)(3)(ii)
only if:

(1)(i) A statute authorizes or requires
the Secretary to consider waiver of the
indebtedness involved;

(i) The debtor files a request for
waiver of the indebtedness with the re-
quest for review filed under paragraph
(a)(2) of this section; and

(iii) The question of waiver of the in-
debtedness turns on an issue of credi-
bility or veracity; or

(2) The Secretary determines that
the issues identified in the notice
under §30.22(b)(3)(ii) or §30.33(b)(3)(ii)
cannot be resolved by review of only
the documentary evidence.

(d) Notwithstanding paragraph (b) of
this section, the Secretary may deny
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oral hearings for a class of similar
debts if:

(1) The issues identified in the notice
under §30.22(b)(3)(ii) or 30.33(b)(3)(ii) for
which an oral hearing was requested,
or the issue of waiver, rarely involve
issues of credibility or veracity; and

(2) The Secretary determines that re-
view of the documentary evidence is
ordinarily an adequate means to cor-
rect mistakes.

(e) The Secretary may decline to con-
sider any reasons that the debtor fails
to provide in accordance with para-
graph (b)(1) of this section.

(Approved by the Office of Management and
Budget under control number 1880-0515)

(Authority: 20 U.S.C. 1221e-3(a)(1) and 1226a-1,
31 U.S.C. 3716(b))

[51 FR 24099, July 1, 1986, as amended at 51
FR 35647, Oct. 7, 1986]

§30.26 What special rules apply to an
oral hearing?

(@) The oral hearing under §30.25 is
not a formal evidentiary hearing sub-
ject to 5 U.S.C. 554, unless required by
law.

(b) If the Secretary grants an oral
hearing, the Secretary notifies the
debtor in writing of:

(1) The time and place for the hear-
ing;

(2) The debtor’s right to representa-
tion; and

(3) The debtor’s right to present and
cross examine witnesses.

(c) If the Secretary grants an oral
hearing, the Secretary designates an
official to:

(1) Govern the conduct of the hear-
ng;

(2) Take all necessary action to avoid
unreasonable delay in the proceedings;

(3) Review the evidence presented at
the hearing, the documents submitted
by the debtor, and other relevant evi-
dence; and

(4) After considering the evidence,
notify the debtor in writing of the offi-
cial’s decision regarding the issues
identified in the notice under
§30.22(b)(3)(ii) or §30.33(b)(3)(i1) and, if
appropriate, the question of waiver of
the debt.
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(d) The official designated under
paragraph (c) of this section may de-
cline to hear any witnesses or testi-
mony not identified by the debtor in
accordance with §30.25(b)(2).

(e) The decision of the designated of-
ficial under paragraph (c) of this sec-
tion constitutes the final decision of
the Secretary.

(Authority: 20 U.S.C. 1221-3(a)(1) and 1226a-1,
31 U.S.C. 3716(b))

§30.27 When does the Secretary enter
into a repayment agreement rather
than offset?

(a) If a debtor wants an opportunity
to enter into a written agreement to
repay a debt on terms acceptable to the
Secretary, the debtor must:

(1) File a request to enter into such
agreement within 20 days after the
date of the notice provided under
§30.22; and

(2) File the request at the address
specified in the notice.

(b) A request filed under paragraph
(a) of this section must contain all in-
formation provided to the debtor in the
notice under §30.22 or §30.33(b) that
identifies the debtor and the debt, in-
cluding the debtor’s Social Security
number and the program under which
the debt arose, together with any cor-
rections of that identifying informa-
tion.

(c) If the Secretary receives a request
filed in accordance with this section,
the Secretary may enter into a written
agreement requiring repayment in ac-
cordance with 4 CFR 102.11, instead of
offsetting the debt.

(d) In deciding whether to enter into
the agreement, the Secretary may con-
sider:

(1) The Government’s interest in col-
lecting the debt; and

(2) Fairness to the debtor.

(e)(1) A debtor that enters into a re-
payment agreement with the Secretary
under this section waives any right to
further review by the Secretary of the
issues relating to the original debt
identified in the notice under
§30.22(b)(3)(ii) or §30.33(b)(3)(ii).

(2) If a debtor breaches a repayment
agreement, the Secretary may offset,
or, under §30.30, refer to another agen-
cy for offset:
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(i) The amount owing under the
agreement; or

(ii) The entire original debt, to the
extent not repaid.

(Authority: 20 U.S.C. 1221-3(a)(1) and 1226a-1,
31 U.S.C. 3716(b))

[51 FR 24099, July 1, 1986, as amended at 51
FR 35647, Oct. 7, 1986]

§30.28 When may the Secretary offset
before completing the procedures
under §§ 30.22-30.27?

(a) The Secretary may offset before
completing the procedures otherwise
required by §§30.22-30.27 if:

(1) Failure to offset would substan-
tially prejudice the Government’s abil-
ity to collect the debt; and

(2) The amount of time remaining be-
fore the payment by the United States
which is subject to offset does not rea-
sonably permit completion of the pro-
cedures under 8§§30.22-30.27.

(b) If the Secretary offsets under
paragraph (a) of this section, the Sec-
retary:

(1) Promptly completes the proce-
dures under 8§30.22-30.27 after initi-
ating the offset; and

(2) Refunds any amounts recovered
under the offset that are later found
not to be owed to the United States.

(Authority: 20 U.S.C. 1221e-3(a)(1) and 1226a-
1, 31 U.S.C. 3716(b))

§30.29 What procedures apply when
the Secretary offsets to collect a
debt owed another agency?

The Secretary may initiate offset to
collect a debt owed another Federal
agency if:

(a) An official of that agency cer-
tifies in writing:

(1) That the debtor owes a debt to the
United States;

(2) The amount of the debt; and

(3) That the agency has complied
with 4 CFR 102.3; and

(b) For offsets under 31 U.S.C. 3716,
the Secretary makes an independent
determination that the offset meets
the standards under §30.21(a)(2).

(Authority: 20 U.S.C. 1221e-3(a)(1) and 1226a-—
1, 31 U.S.C. 3716(b))
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§30.30 What procedures apply when
the Secretary requests another
agency to offset a debt owed under
a program or activity of the Depart-
ment?

(@) The Secretary may request an-
other Federal agency to offset a debt
owed under a program or activity of
the Department if the Secretary cer-
tifies in writing to the other Federal
agency:

(1) That the debtor owes a debt to the
United States;

(2) The amount of the debt; and

(3) That the Secretary has complied
with 4 CFR 102.3.

(b) Before providing the certification
required under paragraph (a) of this
section, the Secretary complies with
the procedures in §830.20-30.27.

(Authority: 20 U.S.C. 1221e-3(a)(1) and 1226a-
1, 31 U.S.C. 3716(b))

§30.31 How does the Secretary apply
funds recovered by offset if mul-
tiple debts are involved?

If the Secretary collects more than
one debt of a debtor by administrative
offset, the Secretary applies the recov-
ered funds to satisfy those debts based
on the Secretary’s determination of
the best interests of the United States,
determined by the facts and cir-
cumstances of the particular case.

(Authority: 20 U.S.C. 1221e-3(a)(1) and 1226a-
1, 31 U.S.C. 3716(b))

IRS TAX REFUND OFFSET PROCEDURES

§30.33 What procedures does the Sec-
retary follow for IRS tax refund off-
sets?

(a) If a named person owes a debt
under a program or activity of the De-
partment, the Secretary may refer the
debt for offset to the Secretary of the
Treasury after complying with the pro-
cedures in §830.20-30.28, as modified by
this section.

(b) Notwithstanding §30.22(b), the no-
tice sent to a debtor under §30.22 in-
forms the debtor that:

(1) The debt is past due;

(2) The Secretary intends to refer the
debt for offset to the Secretary of
Treasury;

(3) The debtor has an opportunity to:

(i) Inspect and copy Department
records regarding the existence,
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amount, enforceability,
status of the debt;

(ii) Obtain a review within the De-
partment of the existence, amount, en-
forceability, or past-due status of the
debt;

(iii) Enter into a written agreement
with the Secretary to repay the debt;
and

(4) The debtor must take an action
set forth under paragraph (b)(3) by a
date specified in the notice.

(c) Notwithstanding §30.23(a), if a
debtor wants to inspect and copy De-
partment records regarding the exist-
ence, amount, enforceability, or past-
due status of the debt, the debtor must:

(1) File a written request to inspect
and copy the records within 20 days
after the date of the notice provided
under §30.22; and

(2) File the request at the address
specified in that notice.

(d) Notwithstanding the time frame
under §30.24(a), if a debtor wants a re-
view under that paragraph, the debtor
must file a request for review at the
address specified in the notice by the
later of:

(1) Sixty-five days after the date of
the notice provided under §30.22;

(2) If the debtor has requested an op-
portunity to inspect and copy records
within the time period specified in
paragraph (c) of this section, 15 days
after the date on which the Secretary
makes available to the debtor the rel-
evant, requested records; or

(3) If the debtor has requested a re-
view within the appropriate time frame
under paragraph (d) (1) or (2) of this
section and the Secretary has provided
an initial review by a guarantee agen-
cy, seven days after the date of the ini-
tial determination by the guarantee
agency.

(e) Notwithstanding the time frames
under §30.24(d), a debtor shall file the
documents specified under that para-
graph with the request for review.

(f) Notwithstanding the time frame
under §30.27(a), a debtor must agree to
repay the debt under terms acceptable
to the Secretary and make the first
payment due under the agreement by
the latest of:

(1) The seventh day after the date of
decision of the Secretary if the debtor
requested a review under §30.24;

or past-due



§30.35

(2) The sixty-fifth day after the date
of the notice under §30.22(b), if the
debtor did not request a review under
§30.24, or an opportunity to inspect and
copy records of the Department under
§30.23; or

(3) The fifteenth day after the date
on which the Secretary made available
relevant records regarding the debt, if
the debtor filed a timely request under
§30.23(a).

(Authority: 20 U.S.C. 1221e-3(a)(1) and 1226a-
1, 31 U.S.C. 3720A)

PROCEDURES FOR REPORTING DEBTS TO
CONSUMER REPORTING AGENCIES

§30.35 What procedures does the Sec-
retary follow to report debts to con-
sumer reporting agencies?

(a)(1) The Secretary reports informa-
tion regarding debts arising under a
program or activity of the Department
and held by the Department to con-
sumer reporting agencies, in accord-
ance with the procedures described in
this section.

(2) The term consumer reporting agen-
cy, as used in this section, has the
same meaning as provided in 31 U.S.C.
3701(a)(3).

(b) Before reporting information on a
debt to a consumer reporting agency,
the Secretary follows the procedures
set forth in §30.33.

(Authority: 20 U.S.C. 1221e-3(a)(1) and 1226a-
1, 31 U.S.C. 3711, §16023, 16029, Pub. L. 99-272)

Subpart D [Reserved]

Subpart E—What Costs and Pen-
alties Does the Secretary Im-
pose on Delinquent Debtors?

SOURCE: 53 FR 33425, Aug. 30, 1988, unless
otherwise noted.

§30.60 What costs does the Secretary
impose on delinquent debtors?

(a) The Secretary may charge a debt-
or for the costs associated with the col-
lection of a particular debt. These
costs include, but are not limited to—

(1) Salaries of employees performing
Federal loan servicing and debt collec-
tion activities;

(2) Telephone and mailing costs;
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(3) Costs for reporting debts to credit
bureaus;

(4) Costs for purchase of credit bu-
reau reports;

(5) Costs associated with computer
operations and other costs associated
with the maintenance of records;

(6) Bank charges;

(7) Collection agency costs;

(8) Court costs and attorney fees; and

(9) Costs charged by other Govern-
mental agencies.

(b) Notwithstanding any provision of
State law, if the Secretary uses a col-
lection agency to collect a debt on a
contingent fee basis, the Secretary
charges the debtor, and collects
through the agency, an amount suffi-
cient to recover—

(1) The entire amount of the debt;
and

(2) The amount that the Secretary is
required to pay the agency for its col-
lection services.

(©)(1) The amount recovered under
paragraph (b) of this section is the en-
tire amount of the debt, multiplied by
the following fraction:

1

1—cr.

(2) In paragraph (c)(1) of this section,
cr equals the commission rate the De-
partment pays to the collection agen-
cy.

(d) If the Secretary uses more than
one collection agency to collect similar
debts, the commission rate (cr) de-
scribed in paragraph (c)(2) of this sec-
tion is calculated as a weighted aver-
age of the commission rates charged by
all collection agencies collecting simi-
lar debts, computed for each fiscal year
based on the formula

where—

(1) Xi equals the dollar amount of
similar debts placed by the Department
with an individual collection agency as
of the end of the preceding fiscal year;

(2) Yi equals the commission rate the
Department pays to that collection
agency for the collection of the similar
debts;

N

>

i=1

Xi-Yi
Z
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(3) Z equals the dollar amount of
similar debts placed by the Department
with all collection agencies as of the
end of the preceding fiscal year; and

(4) N equals the number of collection
agencies with which the Secretary has
placed similar debts as of the end of
the preceding fiscal year.

(e) If a debtor has agreed under a re-
payment or settlement agreement with
the Secretary to pay costs associated
with the collection of a debt at a speci-
fied amount or rate, the Secretary col-
lects those costs in accordance with
the agreement.

(f) The Secretary does not impose
collection costs against State or local
governments under paragraphs (a)
through (d) of this section.

(Authority: 20 U.S.C. 1221e-3(a)(1) and 1226a-
1, 31 U.S.C. 3711(e), 3717(e)(1), 3718))

§30.61 What penalties does the Sec-
retary impose on delinquent debt-
ors?

(a) If a debtor does not make a pay-
ment on a debt, or portion of a debt,
within 90 days after the date specified
in the first demand for payment sent to
the debtor, the Secretary imposes a
penalty on the debtor.

(b)(1) The amount of the penalty im-
posed under paragraph (a) of this sec-
tion is 6 percent per year of the
amount of the delinquent debt.

(2) The penalty imposed under this
section runs from the date specified in
the first demand for payment to the
date the debt (including the penalty) is
paid.

(c) If a debtor has agreed under a re-
payment or settlement agreement with
the Secretary to pay a penalty for fail-
ure to pay a debt when due, or has such
an agreement under a grant or con-
tract under which the debt arose, the
Secretary collects the penalty in ac-
cordance with the agreement, grant, or
contract.

(d) The Secretary does not impose a
penalty against State or local govern-
ments under paragraphs (a) and (b) of
this section.

(Authority: 20 U.S.C. 1221e-3(a)(1) and 1226a-
1, 31 U.S.C. 3711(e))
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§30.62 When does the Secretary forego
interest, administrative costs, or
penalties?

(a) For a debt of any amount based
on a loan, the Secretary may refrain
from collecting interest or charging
administrative costs or penalties to the
extent that compromise of these
amounts is appropriate under the
standards for compromise of a debt
contained in 4 CFR part 103.

(b) For a debt not based on a loan the
Secretary may waive, or partially
waive, the charging of interest, or the
collection of administrative costs or
penalties, if—

(1) Compromise of these amounts is
appropriate under the standards for
compromise of a debt contained in 4
CFR part 103; or

(2) The Secretary determines that
the charging of interest or the collec-
tion of administrative costs or pen-
alties is—

(i) Against equity and good con-
science; or

(ii) Not in the best interests of the
United States.

(c) The Secretary may exercise waiv-
er under paragraph (b)(1) of this section
without regard to the amount of the
debt.

(d) The Secretary may exercise waiv-
er under paragraph (b)(2) of this section
if—

(1) The Secretary has accepted an in-
stallment plan under 4 CFR 102.11;

(2) There is no indication of fault or
lack of good faith on the part of the
debtor; and

(3) The amount of interest, adminis-
trative costs, and penalties is such a
large portion of the installments that
the debt may never be repaid if that
amount is collected.

(e)(1) The Secretary does not charge
interest on any portion of a debt, other
than a loan, owed by a person subject
to 31 U.S.C. 3717 if the debt is paid
within 30 days after the date of the
first demand for payment.

(2) The Secretary may extend the pe-
riod under paragraph (e)(1) of this sec-
tion if the Secretary determines that
the extension is appropriate.

(Authority: 20 U.S.C. 1221e-3(a)(1) and 1226a—
1, 31 U.S.C. 3711(e))
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Subpart F—What Requirements
Apply to the Compromise of
a Debt or the Suspension or
Tem;ination of Collection Ac-
tion?

§30.70 How does the Secretary exer-
cise discretion to compromise a
debt or to suspend or terminate col-
lection of a debt?

(a) The Secretary uses the standards
in the FCCS, 4 CFR part 103, to deter-
mine whether compromise of a debt is
appropriate if—

(1) The debt must be referred to the
Department of Justice under this sec-
tion; or

(2) The amount of the debt is less
than or equal to $20,000 and the Sec-
retary does not follow the procedures
in paragraph (e) of this section.

(b) The Secretary refers a debt to the
Department of Justice to decide wheth-
er to compromise a debt if—

(1) The debt was incurred under a
program or activity subject to section
452(f) of the General Education Provi-
sions Act and the initial determination
of the debt was more than $50,000; or

(2) The debt was incurred under a
program or activity not subject to sec-
tion 452(f) of the General Education
Provisions Act and the amount of the
debt is more than $20,000.

(c) The Secretary may compromise
the debt under the procedures in para-
graph (e) of this section if—

(1) The debt was incurred under a
program or activity subject to section
452(f) of the General Education Provi-
sions Act; and

(2) The initial determination of the
debt was less than or equal to $50,000.

(d) The Secretary may compromise a
debt without following the procedure
in paragraph (e) of this section if the
amount of the debt is less than or
equal to $20,000.

(e) The Secretary may compromise
the debt pursuant to paragraph (c) of
this section if—

(1) The Secretary determines that—

(i) Collection of any or all of the debt
would not be practical or in the public
interest; and

(ii) The practice that resulted in the
debt has been corrected and will not
recur;
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(2) At least 45 days before compro-
mising the debt, the Secretary pub-
lishes a notice in the FEDERAL REG-
ISTER stating—

(i) The Secretary’s intent to com-
promise the debt; and

(ii) That interested persons may com-
ment on the proposed compromise; and

(3) The Secretary considers any com-
ments received in response to the FED-
ERAL REGISTER notice before finally
compromising the debt.

(f)(1) The Secretary uses the stand-
ards in the FCCS, 4 CFR part 104, to de-
termine whether suspension or termi-
nation of collection action is appro-
priate.

(2) The Secretary—

(i) Refers the debt to the Department
of Justice to decide whether to suspend
or terminate collection action if the
amount of the debt at the time of the
referral is more than $20,000; or

(if) May decide to suspend or termi-
nate collection action if the amount of
the debt at the time of the Secretary’s
decision is less than or equal to $20,000.

(9) In determining the amount of a
debt under paragraphs (a) through (f) of
this section, the Secretary excludes in-
terest, penalties, and administrative
costs.

(h) Notwithstanding paragraphs (b)
through (f) of this section, the Sec-
retary may compromise a debt, or sus-
pend or terminate collection of a debt,
in any amount if the debt arises under
the Guaranteed Student Loan Program
authorized under title 1V, part B, of
the Higher Education Act of 1965, as
amended, or the Perkins Loan Program
authorized under title 1V, part E, of
the Higher Education Act of 1965, as
amended.

(i) The Secretary refers a debt to the
General Accounting Office (GAO) for
review and approval before referring
the debt to the Department of Justice
for litigation if—

(1) The debt arose from an audit ex-
ception taken by GAO to a payment
made by the Department; and

(2) The GAO has not granted an ex-
ception from the GAO referral require-
ment.

(J) Nothing
cludes—

(1) A contracting officer from exer-
cising his authority under applicable

in this section pre-
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statutes, regulations, or common law
to settle disputed claims relating to a
contract; or

(2) The Secretary from redetermining
a claim.

(Authority: 20 U.S.C. 1082(a) (5) and (6),
1087hh, 1221e-3(a)(1), 1226a-1, and 1234a(f), 31
U.S.C. 3711(e))

[53 FR 33425, Aug. 30, 1988]
Subpart G [Reserved]

PART 31—SALARY OFFSET FOR FED-
ERAL EMPLOYEES WHO ARE IN-
DEBTED TO THE UNITED STATES
UNDER PROGRAMS ADMINIS-
TERED BY THE SECRETARY OF
EDUCATION

Sec.
31.1
31.2
31.3
31.4

Scope.

Definitions.

Pre-offset notice.

Request to inspect and copy documents
relating to a debt.
31.5 Request for hearing on the debt or the

proposed offset.

31.6 Location and timing of oral hearing.
31.7 Hearing procedures.
31.8 Rules of decision.
31.9 Decision of the hearing official.
31.10 Request for repayment agreement.
31.11 Offset process.

AUTHORITY: 5 U.S.C. 5514; 31 U.S.C. 3716.

SOURCE: 54 FR 31821, Aug. 19, 1989, unless
otherwise noted.

§31.1 Scope.

(a) General. The Secretary establishes
the standards and procedures in this
part that apply to the offset from dis-
posable pay of a current or former Fed-
eral employee or from amounts pay-
able from the Federal retirement ac-
count of a former Federal employee to
recover a debt owed the United States
under a program adminstered by the
Secretary of Education.

(b) Exclusions. This part does not
apply to—

(1) Offsets under 34 CFR part 32 to re-
cover for overpayments of pay or al-
lowances to an employee of the Depart-
ment;

(2) Offsets under 34 CFR part 30; or

(3) Offsets under section 124 of Pub.
L. 97-276 to collect debts owed to the
United States on judgments.
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(c) Reports to consumer reporting agen-
cy. The Secretary may report a debt to
a consumer reporting agency after no-
tifying the employee, in accordance
with 34 CFR 30.35, of the intention to
report the debt, and after providing the
employee an opportunity to inspect
documents, receive a hearing, and
enter into a repayment agreement
under this part.

(Authority: 5 U.S.C. 5514; 31 U.S.C. 3711; 31
U.S.C. 3716)

§31.2 Definitions.

As used in this part:

Agency means—

(1) An Executive agency as defined in
5 U.S.C. 105, including the U.S. Postal
Service and the U.S. Postal Rate Com-
mission,;

(2) A military department as defined
in 5 U.S.C. 102;

(3) An agency or court in the judicial
branch, including a court as defined in
28 U.S.C. 610, the District Court for the
Northern Mariana Islands, and the Ju-
dicial Panel on Multidistrict Litiga-
tion;

(4) An agency of the legislative
branch, including the U.S. Senate and
the U.S. House of Representatives; and

(5) Any other independent establish-
ment that is an entity of the Federal
Government.

Days refer to calendar days.

Department means the Education De-
partment.

Disposable pay means the amount
that remains from an employee’s pay
after required deductions for Federal,
State, and local income taxes; Social
Security taxes, including Medicare
taxes; Federal retirement programs;
premiums for basic life insurance and
health insurance benefits; and such
other deductions that are required by
law to be withheld.

Employee means a current or former
employee of an agency. In the case of
an offset proposed to collect a debt
owed by a deceased employee, the ref-
erences in this part to the employee
shall be read to refer to the payee of
benefits from the Federal retirement
account or other pay of the employee.

Federal retirement account means an
account of an employee under the Civil
Service Retirement System or the Fed-
eral Employee Retirement System.
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Offset means a deduction from the
pay of an employee, or a payment due
from the Federal retirement account of
an employee, to satisfy a debt.

Pay means basic pay, special pay, in-
centive pay, retired pay, retainer pay,
or, in the case of an individual not en-
titled to basic pay, other authorized
pay, including severance pay or lump
sum payments for accrued annual
leave, and amounts payable from the
Federal retirement account of an em-
ployee.

Secretary means the Secretary of the
Department of Education or an official
or employee of the Department acting
for the Secretary under a delegation of
authority.

(Authority: 5 U.S.C. 5514; 31 U.S.C. 3716)

§31.3 Pre-offset notice.

(a) At least 65 days before initiating
an offset against the pay of an em-
ployee, the Secretary sends a written
notice to the employee stating—

(1) The nature and amount of the
debt;

(2) A demand for payment of the
debt;

(3) The manner in which the Sec-
retary charges interest, administrative
costs, and penalties on the debt;

(4) The Secretary’s intention to col-
lect the debt by offset against—

(i) 15 percent of the employee’s cur-
rent disposable pay; and

(ii) If the debt cannot be satisfied by
offset against current disposable pay, a
specified amount of severance pay, a
lump sum annual leave payment, a
final salary check, or payments from
the Federal retirement account of the
employee;

(5) The amount, frequency, approxi-
mate beginning date and duration of
the proposed offset;

(6) The employee’s opportunity to—

(i) Inspect and copy Department
records pertaining to the debt;

(i) Obtain a pre-offset hearing before
a hearing official who is not under the
control or supervision of the Secretary
regarding the existence or amount of
the debt, or the proposed offset sched-
ule; and

(iii) Enter into a written agreement
with the Secretary to repay the debt;

60

34 CFR Subtitle A (7-1-05 Edition)

(7) The date by which the employee
must request an opportunity set forth
under paragraph (a)(6) of this section;

(8) The grounds for objecting to col-
lection of the debt by offset;

(9) The applicable hearing procedures
and requirements;

(10) That the Secretary grants any
request for access to records, for a
hearing, or for a satisfactory repay-
ment agreement made by an employee;

(11) That the Secretary does not
delay the start of the proposed offset,
or suspend an offset already com-
menced, unless—

(i) An employee makes the request
for access to records or for a hearing,
or enters into a repayment agreement
that is acceptable to the Secretary, be-
fore the deadlines described in this
part; or

(i) An employee requests a hearing
after the deadlines established in
§31.5(a), but submits evidence satisfac-
tory to the Secretary that the request
was not made in a timely manner be-
cause the employee did not have notice
of the proposed offset, or was prevented
from making the request by factors be-
yond his or her control, until after the
deadlines had passed;

(12) That a final decision on the hear-
ing will be issued not later than 60 days
after the date on which the employee
files a request for a hearing under
§31.5, unless a delay in the proceedings
is granted at the request of the em-
ployee;

(13) That submission by the employee
of knowingly false statements, rep-
resentations or evidence may subject
the employee to applicable disciplinary
procedures, or civil or criminal pen-
alties; and

(14) That any amounts paid or col-
lected by offset on a debt later deter-
mined to be unenforceable or canceled
will be refunded to the employee.

(b)(1) In determining whether an em-
ployee has requested an opportunity
set forth under paragraph (a)(6) of this
section in a timely manner, the Sec-
retary relies on—

(i) A legibly dated U.S. Postal Serv-
ice postmark for the employee’s re-
quest; or

(ii) A legibly stamped U.S. Postal
Service mail receipt for the employee’s
request.
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(2) The Secretary does not rely on ei-
ther of the following as proof of mail-
ing:

(i) A private metered postmark.

(ii) A mail receipt that is not dated
by the U.S. Postal Service.

(c) Payment by offset under this part
of all or part of a debt does not con-
stitute an acknowledgment of the debt
or a waiver of rights available to the
employee under this part or other ap-
plicable law if the employee has not
agreed in writing to the offset.

(Authority: 5 U.S.C. 5514; 31 U.S.C. 3716)

§31.4 Request to inspect and copy doc-
uments relating to a debt.

(@) The Secretary makes available
for inspection and copying before offset
under this part those Department doc-
uments that relate to the debt, if the
employee—

(1) Files a written request to inspect
and copy the documents within 20 days
of the date of the pre-offset notice
under §31.3, and

(2) Files the request at the address
specified in that notice.

(b) A request filed under paragraph
(a)(1) of this section must contain—

(1) AIll information provided to the
employee in the pre-offset notice under
§31.3 that identifies the employee and
the debt, including the employee’s So-
cial Security number and the program
under which the debt arose, together
with any corrections of that identi-
fying information; and

(2) A reasonably specific identifica-
tion of the documents that the em-
ployee wishes to have available for in-
spection and copying.

(c) The Secretary makes available
documents for inspection and copying
upon request by the employee. How-
ever, the Secretary may initiate an off-
set before making the requested docu-
ments available if the employee fails to
request inspection and copying in ac-
cordance with this section.

(Authority: 5 U.S.C. 5514; 31 U.S.C. 3716)

§31.5 Request for hearing on the debt
or the proposed offset.

(a) Deadlines. (1) The Secretary pro-
vides a hearing before offset on the ex-
istence, amount, or enforceability of
the debt described in the pre-offset no-
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tice provided under §31.3, or on the
amount or frequency of the offsets as
proposed in that notice, if the em-
ployee—

(i) Files a request for the hearing
within the later of—

(A) 65 days after the date of the pre-
offset notice provided under §31.3; or

(B) 15 days after the date on which
the Secretary makes available to the
employee the relevant, requested docu-
ments if the employee had requested an
opportunity to inspect and copy docu-
ments within 20 days of the date of the
pre-offset notice provided under §31.3;
and

(if) Files a request at the address
specified in that notice.

(2) The Secretary provides a hearing
upon request by the employee. How-
ever, if the employee does not submit,
within the deadlines in paragraph (a)(1)
of this section, a request that meets
the requirements of paragraphs (b) and
(c) of this section, the Secretary does
not delay the start of an offset, or sus-
pend an offset already commenced, un-
less the employee submits evidence
satisfactory to the Secretary that the
request was not made in a timely man-
ner because the employee did not have
notice of the proposed offset, or was
otherwise prevented from making the
request by factors beyond his or her
control, until after the deadlines had
passed.

(b) Contents of request for a hearing. A
request for a hearing must contain—

(1) AIll information provided to the
employee in the pre-offset notice under
§31.3 that identifies the employee and
the particular debt, including the em-
ployee’s Social Security number and
the program under which the debt
arose, together with any corrections
needed with regard to that identifying
information;

(2) An explanation of the reasons why
the employee believes that—

(i) The debt as stated in the pre-off-
set notice is not owing or is not en-
forceable by offset; or

(if) The amount of the proposed offset
described in the pre-offset notice will
cause extreme financial hardship to the
employee;

(3) If the employee contends that the
amount of the proposed offset will
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cause extreme financial hardship under
the standards set forth in §31.8(b)—

(i) An alternative offset proposal;

(ii) An explanation, in writing, show-
ing why the offset proposed in the no-
tice would cause an extreme financial
hardship for the employee; and

(iii) Documents that show for the em-
ployee and for the spouse and depend-
ents of the employee, for the one-year
period preceding the Secretary’s notice
and for the repayment period proposed
by the employee in his or her offset
schedule—

(A) Income from all sources,

(B) Assets,

(C) Liabilities,

(D) Number of dependents,

(E) Expenses for food, housing, cloth-
ing, and transportation,

(F) Medical expenses, and

(G) Exceptional expenses, if any; and

(4) Copies of all documents that the
employee wishes to have considered to
support the objections raised by the
employee regarding the enforceability
of the debt or the claim of extreme fi-
nancial hardship.

(c) Request for oral hearing. (1) If the
employee wants the hearing to be con-
ducted as an oral hearing, the em-
ployee must submit a request that con-
tains the information listed in para-
graph (b) and must include with the re-

quest—
(i) An explanation of reasons why the
employee believes that the issues

raised regarding the enforceability of
the debt or a claim of extreme finan-
cial hardship cannot be resolved ade-
quately by a review of the written
statements and documents provided
with the request for a hearing;

(ii) An identification of—

(A) The individuals that the em-
ployee wishes to have testify at the
oral hearing;

(B) The specific issues about which
each individual is prepared to testify;
and

(C) The reasons why each individual’s
testimony is necessary to resolve the
issue.

(2) The Secretary grants a request for
an oral hearing if—

(i) The employee files a request for
an oral hearing that meets the require-
ments of paragraphs (b) and (c) of this
section; and
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(ii) The Secretary determines that
the issues raised by the employee re-
quire a determination of the credibility
of testimony and cannot be adequately
resolved by a review of the written
statements and documents submitted
by the employee and documents con-
tained in the Department’s records re-
lating to the debt.

(3) The Secretary may decline a re-
quest for an oral hearing if the Sec-
retary accepts the employee’s proffer
of testimomy made in the request for
an oral hearing under paragraph (c)(1)
of this section, and considers the facts
at issue to be established as stated by
the employee in the request.

(4) If the Secretary grants a request
for an oral hearing, the Secretary—

(i) Notifies the employee in writing
of—

(A) The date, time, and place of the
hearing;

(B) The name and address of the
hearing official;

(C) The employee’s right to be rep-
resented at the hearing by counsel or
other representatives;

(D) The employee’s right to present
and cross-examine witnesses; and

(E) The employee’s right to waive the
requested oral hearing and receive a
hearing in the written record; and

(i) Provides the hearing official with
a copy of all written statements sub-
mitted by the employee with the re-
quest for a hearing, and all documents
pertaining to the debt or the amount of
the offset contained in the Depart-
ment’s files on the debt or submitted
with the request for a hearing.

(d) Employee choice of oral hearing or
hearing on written submissions. An em-
ployee who has been sent notice under
paragraph (c)(4) that an oral hearing
will be provided must, within 15 days of
the date of that notice, state in writing
to the hearing official and the Sec-
retary—

(1) Whether the employee intends to
proceed with the oral hearing, or wish-
es a decision based on the written
record; and

(2) Any changes in the list of the wit-
nesses the employee proposes to
produce for the hearing, or the facts
about which a witness will testify.

(e) Dismissal of request for hearing. The
Secretary considers the employee to
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have waived the request for a hearing
of any kind—

(1) If an employee does not provide
the hearing official in a timely manner
the written statement required under
paragraph (d) of this section; or

(2) If the employee does not appear
for a scheduled oral hearing.

(Authority: 5 U.S.C. 5514; 31 U.S.C. 3716)

§31.6 Location and timing of oral
hearing.

(a) If the Secretary grants a request
for an oral hearing, the Secretary se-
lects the time, date, and location of the
hearing. The Secretary selects, to the
extent feasible, the location that is
most convenient for the employee.

(b) For a current military employee,
the Secretary selects the time, date,
and location of the hearing after con-
sultation with the Secretary of De-
fense.

(c) For a current Coast Guard em-
ployee, the Secretary selects the time,
date, and location of the hearing after
consultation with the Secretary of
Transportation.

(d) For an employee not described in
paragraph (a) or (b) of this section, the
hearing will be held in Washington, DC,
or in one of the following cities: Bos-
ton, Philadelphia, New York, Atlanta,
Chicago, Dallas, Kansas City, Denver,
San Francisco, or Seattle.

(Authority: 5 U.S.C. 5514; 31 U.S.C. 3716)

§31.7 Hearing procedures.

(a) Independence of hearing official. A
hearing provided under this part is con-
ducted by a hearing official who is nei-
ther an employee of the Department
nor otherwise under the supervision or
control of the Secretary.

(b) Lack of subpoena authority or for-
mal discovery. (1) Neither the hearing
official nor the Secretary has author-
ity to issue subpoenas to compel the
production of documents or to compel
the attendance of witnesses at an oral
hearing under this part. The Secretary
will attempt to make available during
an oral hearing the testimony of a cur-
rent official of the Department if—

(i) The employee had identified the
official in the request for a hearing
under §31.5(b) and demonstrated that
the testimony of the official is nec-
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essary to resolve adequately an issue of
fact raised by the employee in the re-
quest for a hearing; and

(if) The Secretary determines that
the responsibilities of the official per-
mit his or her attendance at the hear-
ing.

(2) If the Secretary determines that
the testimony of a Department official
is necessary, but that the official can-
not attend an oral hearing to testify,
the Secretary attempts to make the of-
ficial available for testimony at the
hearing by means of a telephone con-
ference call.

(3) No discovery is available in a pro-
ceeding under this part except as pro-
vided in §31.4.

(c) Hearing on written submissions. If a
hearing is conducted on the written
submissions, the hearing official re-
views documents and responses sub-
mitted by the Secretary and the em-
ployee under §31.5.

(d) Conduct of oral hearing. (1) The
hearing official conducts an oral hear-
ing as an informal proceeding. The offi-
cial—

(i) Administers oaths to witnesses;

(ii) Regulates the course of the hear-
ing;

(iii) Considers the introduction of
evidence without regard to the rules of
evidence applicable to judicial pro-
ceedings; and

(iv) May exclude evidence that is re-
dundant, or that is not relevant to
those issues raised by the employee in
the request for hearing under §31.5 that
remain in dispute.

(2) An oral hearing is generally open
to the public. However, the hearing of-
ficial may close all or any portion of
the hearing if doing so is in the best in-
terest of the employee or the public.

(3) The hearing official may conduct
an oral hearing by telephone con-
ference call—

(i) If the employee is located in a city
outside the Washington, DC Metropoli-
tan area.

(ii) At the request of the employee.

(iii) At the discretion of the hearing
official.

(4) No written record is created or
maintained of an oral hearing provided
under this part.

(e) Burden of proof. In any hearing
under this part—
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(1) The Secretary bears the burden of
proving, by a preponderance of the evi-
dence, the existence and amount of the
debt, and the failure of the employee to
repay the debt, as the debt is described
in the pre-offset notice provided under
§31.3; and

(2) The employee bears the burden of
proving, by a preponderance of the evi-
dence—

(i) The existence of any fact that
would establish that the debt described
in the pre-offset notice is not enforce-
able by offset; and

(ii) The existence of any fact that
would establish that the amount of the
proposed offset would cause an extreme
financial hardship for the employee.

(Authority: 5 U.S.C. 5514; 31 U.S.C. 3716)

§31.8 Rules of decision.

(a) Enforceability of debt by offset. In
deciding whether the Secretary has es-
tablished that the debt described in the
pre-offset under §31.3 is owed by the
employee, or whether the employee has
established that the debt is not en-
forceable by offset, the hearing official
shall apply the principles in this para-
graph.

(1) The statutes and Department reg-
ulations authorizing and implementing
the program under which the debt
arose must be applied in accordance
with official written interpretations by
the Department.

(2) The principles of res judicata and
collateral estoppel apply to resolution
of disputed facts in those instances in
which the debt or material facts in dis-
pute have been the subject of prior ju-
dicial decision.

(3) The act or omission of an institu-
tion of higher education at which the
employee was enrolled does not con-
stitute a defense to repayment of an
obligation with regard to a grant or
loan under a program authorized under
Title IV of the Higher Education Act or
similar authority, except to the extent
that—

(i) The act or omission constitutes a
defense to the debt under applicable
Federal or State law;

(ii) The institution owed the em-
ployee a refund under its refund policy
and failed to pay that refund to the
employee or to a lender holding a loan
made to the employee; or
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(iii) The institution ceased teaching
activity while the employee was in at-
tendance and during the academic pe-
riod for which the grant or loan was
made, and failed to refund to the em-
ployee or holder of a loan to the em-
ployee a proportionate amount of the
grant or loan funds used to pay tuition
and other institutional charges for
that academic period.

(4)(i) A debt otherwise established as
owed by the employee is enforceable by
offset under this part if the Secretary
sends the pre-offset notice for the debt
within the ten year period following
the later of—

(A) The date on which the Secretary
acquired the debt by assignment or re-
ferral, or

(B) The date of a subsequent partial
payment reaffirming the debt.

(ii) Periods during which the statute
of limitations applicable to a lawsuit
to collect the debt has been tolled
under 11 U.S.C. 108, 28 U.S.C. 2416, 50
U.S.C. App. 525, or other authority are
excluded from the calculation of the
ten year period described in paragraph
(a)(4)(i) of this section.

(b) Extreme financial hardship. (1) In
deciding whether an employee has es-
tablished that the amount of the pro-
posed offset would cause extreme fi-
nancial hardship to the employee, the
hearing official shall determine wheth-
er the credible, relevant evidence sub-
mitted demonstrates that the proposed
offset would prevent the employee
from meeting the costs necessarily in-
curred for essential subsistence ex-
penses of the employee and his or her
spouse and dependents.

(2) For purposes of this determina-
tion, essential subsistence expenses in-
clude costs incurred only for food,
housing, clothing, essential transpor-
tation and medical care.

(3) In making this determination, the
hearing official shall consider—

(i) The income from all sources of the
employee, and his or her spouse and de-
pendents;

(ii) The extent to which the assets of
the employee and his or her spouse and
dependents are available to meet the
offset and the essential subsistence ex-
penses;
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(iii) Whether these essential subsist-
ence expenses have been minimized to
the greatest extent possible;

(iv) The extent to which the em-
ployee and his or her spouse and de-
pendents can borrow to satisfy the debt
to be collected by offset or to meet es-
sential expenses; and

(v) The extent to which the employee
and his or her spouse and dependents
have other exceptional expenses that
should be taken into account, and
whether these expenses have been
minimized.

(Authority: 5 U.S.C. 5514; 31 U.S.C. 3716)

§31.9 Decision of the hearing official.

(a) The hearing official issues a writ-
ten opinion within sixty days of the
date on which the employee filed a re-
quest for a hearing under §31.5, unless
a delay in the proceedings has been
granted at the request of the employee.
In the opinion, the hearing official
states his or her decision and the find-
ings of fact and conclusions of law on
which the decision is based.

(b) If the hearing official finds that a
portion of the debt described in the
pre-offset notice under §31.3 is not en-
forceable by offset, the official shall
state in the opinion that portion which
is enforceable by offset.

(c) If the hearing official finds that
the amount of the offset proposed in
the pre-offset notice will cause an ex-
treme financial hardship for the em-
ployee, the hearing official shall estab-
lish an offset schedule that will result
in the repayment of the debt in the
shortest period of time without pro-
ducing an extreme financial hardship
for the employee.

(Authority: 5 U.S.C. 5514; 31 U.S.C. 3716)

§31.10 Request for repayment agree-
ment.

(a) The Secretary does not initiate an
offset under this part if the employee
agrees in writing to repay the debt
under terms acceptable to the Sec-
retary and makes the first payment
due under the agreement on or before
the latest of—

(1) The seventh day after the date of
the decision of the hearing official, if
the employee timely requested a hear-
ing under §31.5 (a) and (d);
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(2) The sixty-fifth day after the date
of the pre-offset notice under §31.3 if
the employee did not timely request ei-
ther a hearing in accordance with §31.5
(a) and (d) or an opportunity to inspect
and copy documents related to the debt
under §31.4; or

(3) The fifteenth day after the date
on which the Secretary made available
documents related to the debt, if the
employee filed a timely request for
documents under §31.4.

(b) In the agreement, the Secretary
and the employee may agree to satis-
faction of the debt from sources other
than an offset under this part, or may
modify the amount proposed to be off-
set in the pre-offset notice or esti-
mated in the decision of the hearing of-
ficial.

(c) If the employee does not enter
into a repayment agreement accept-
able to the Secretary within the dead-
lines in this section, the Secretary may
initiate an offset under this part. The
Secretary continues to collect by offset
until an employee enters in a satisfac-
tory repayment agreement for the
debt. The Secretary suspends an offset
already commenced under cir-
cumstances described in §31.5(a)(2).

(Authority: 5 U.S.C. 5514; 31 U.S.C. 3716)

§31.11 Offset process.

(a) The Secretary attempts to collect
debts under this part within the short-
est time authorized under—

(1) The offset schedule proposed in
the pre-offset notice, unless modified
by agreement or by the decision of a
hearing official;

(2) A written repayment agreement
with the employee; or

(3) The offset schedule established in
the decision of the hearing official.

(b) In proposing an offset schedule
under §31.3 or establishing a repayment
agreement under §31.10, the Secretary
also considers the expected period of
Federal employment of the employee.

(c) Unless the Secretary determines,
in his discretion, to delay or suspend
collection, the Secretary effects an off-
set under this part—

(1) According to the terms agreed to
by the employee pursuant to a timely
request under §31.10 to enter into a re-
payment agreement; or,



Pt. 32

(2) After the deadlines in §31.10(b) for
requesting a repayment agreement
with the Secretary.

(d) If the employee retires, resigns, or
leaves Federal employment before the
debt is satisfied, the Secretary collects
the amount necessary to satisfy the
debt by offset from subsequent pay-
ments of any kind, including a final
salary payment or a lump sum annual
leave payment, due the employee on
the date of separation. If the debt can-
not be satisfied by offset from any such
final payment due the employee on the
date of separation, the Secretary col-
lects the debt from later payments of
any kind due the employee in accord-
ance with the provisions of 4 CFR 102.4.

(e) The Secretary effects an offset
under this part against payments
owing to an employee of another Fed-
eral agency after completion of the re-
quirements of this part, in accordance
with the provisions of 5 CFR 550.1108.

(Authority: 5 U.S.C. 5514; 31 U.S.C. 3716)

PART 32—SALARY OFFSET TO RE-
COVER OVERPAYMENTS OF PAY
OR ALLOWANCES FROM DE-
PARTMENT OF EDUCATION EM-
PLOYEES

Sec.
32.1
32.2
32.3
32.4
32.5
32.6
32.7
32.8

Scope.
Definitions.
Pre-offset notice.
Employee response.
Pre-offset hearing—general.
Request for a pre-offset hearing.
Pre-offset oral hearing.
Pre-offset hearing on the written sub-
missions.
32.9 Written decision.
32.10 Deductions process.

AUTHORITY: 5 U.S.C. 5514; 31 U.S.C. 3716.

SOURCE: 52 FR 24957, July 1, 1987, unless
otherwise noted.

§32.1 Scope.

(@) The Secretary establishes the
standards and procedures in this part
that apply to the deductions through
offset from disposable pay of a current
or former employee of the Department
of Education to recover overpayments
of pay or allowances.

(b) This part does not apply to—

(1) Recovery through offset of an in-
debtedness to the United States by an
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employee of the Department under a
program administered by the Secretary
of Education covered under 34 CFR
part 31;

(2) The offset of an indebtedness to
the United States by a Federal em-
ployee to satisfy a judgment obtained
by the United States against that em-
ployee in a court of the United States;

(3) The offset of any payment to an
employee of the Department of Edu-
cation which is expressly allowed under
statutes other than 5 U.S.C. 5514, ex-
cept as to offsets of severance pay and/
or lump sum annual leave payments as
authorized under 31 U.S.C. 3716;

(4) Offsets under 34 CFR part 30; or

(5) An employee election of coverage
or of a change of coverage under a Fed-
eral benefits program which requires
periodic deductions from pay if the
amount to be recovered was accumu-
lated over four pay periods or less.

(Authority: 5 U.S.C. 5514; 31 U.S.C. 3716)

§32.2 Definitions.

The following definitions apply to
this part:

Department means the Department of
Education.

Disposable pay means the amount
that remains from an employee’s pay
after required deductions for Federal,
State, and local income taxes; Social
Security taxes, including Medicare
taxes; Federal retirement programs;
premiums for health and basic life in-
surance benefits; and such other deduc-
tions that are required by law to be
withheld.

Employee means a current or former
employee of the Department.

Former employee means a former em-
ployee of the Department who is enti-
tled to pay from the Department or an-
other agency.

Pay means basic pay, special pay, in-
centive pay, retired pay, retainer pay,
or, in the case of an individual not en-
titled to basic pay, other authorized
pay, including severance pay and/or
lump sum payments for accrued annual
leave.

Paying agency means a Federal agen-
cy currently employing an individual
and authorizing the payment of his or
her current pay.

Secretary means the Secretary of the
Department of Education or an official
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or employee of the Department acting
for the Secretary under a delegation of
authority.

(Authority: 5 U.S.C. 5514; 31 U.S.C. 3716)

§32.3 Pre-offset notice.

At least 30 days before initiating a
deduction from the disposable pay of
an employee to recover an overpay-
ment of pay or allowances, the Sec-
retary sends a written notice to the
employee stating—

(a) The origin, nature and amount of
the overpayment;

(b) How interest is charged and ad-
ministrative costs and penalties will be
assessed, unless excused under 31
U.S.C. 3716;

(c) A demand for repayment, pro-
viding for an opportunity for the em-
ployee to enter into a written repay-
ment agreement with the Department;

(d) Where a waiver of repayment is
authorized by law, the employee’s right
to request a waiver;

(e) The Department’s intention to de-
duct 15 percent of the employee’s dis-
posable pay, or a specified amount if
the disposable pay is severance pay
and/or a lump sum annual leave pay-
ment, to recover the overpayment if a
waiver is not granted by the Secretary
and the employee fails to repay the
overpayment or enter into a written
repayment agreement;

(f) The amount, frequency, approxi-
mate beginning date and duration of
the intended deduction;

(g9) If Government records on which
the determination of overpayment are
not attached, how those records will be
made available to the employee for in-
spection and copying;

(h) The employee’s right to request a
pre-offset hearing concerning the exist-
ence or amount of the overpayment or
an involuntary repayment schedule;

(i) The applicable hearing procedures
and requirements, including a state-
ment that a timely petition for hearing
will stay commencement of collection
proceedings and that a final decision
on the hearing will be issued not later
than 60 days after the hearing petition
is filed, unless a delay is requested and
granted;

(J) That any knowingly false or frivo-
lous statements, representations or
evidence may subject the employee to
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applicable disciplinary procedures,
civil or criminal penalties; and

(k) That where amounts paid or de-
ducted are later waived or found not
owed, unless otherwise provided by
law, they will be promptly refunded to
the employee.

(Authority: 5 U.S.C. 5514, 31 U.S.C. 3716)

§32.4 Employee response.

(a) Voluntary repayment agreement.
Within 7 days of receipt of the written
notice under §32.3, the employee may
submit a request to the Secretary to
arrange for a voluntary repayment
schedule. To arrange for a voluntary
repayment schedule, the employee
shall submit a financial statement and
sign a written repayment agreement
approved by the Secretary. An em-
ployee who arranges for a voluntary re-
payment schedule may nonetheless re-
quest a waiver of the overpayment
under paragraph (b) of this section.

(b) Waiver. An employee seeking a
waiver of collection of the debt that is
authorized by law must request the
waiver in writing to the Secretary
within 10 days of receipt of the written
notice under §32.3. The employee must
state why he or she believes a waiver
should be granted.

(c) Involuntary repayment schedule. If
the employee claims that the amount
of the involuntary deduction will cause
extreme financial hardship and should
be reduced, he or she must submit a
written explanation and a financial
statement signed under oath or affir-
mation to the Secretary within 10 days
of receipt of the written notice under
§32.3. An employee who fails to submit
this financial information in a timely
manner waives the right to object to
the involuntary repayment schedule at
a hearing under §32.5. The Secretary
notifies the employee, in writing,
whether the Secretary will reduce the
rate of the involuntary deduction.

(Authority: 5 U.S.C. 5514; 31 U.S.C. 3716)

§32.5 Pre-offset hearing—general.

(a) An employee who wishes a review
of the existence or amount of the over-
payment or an involuntary repayment
schedule may request a pre-offset hear-
ing. The pre-offset hearing does not re-
view:
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(1) The denial of a waiver of repay-
ment under 5 U.S.C. 5584;

(2) The involuntary repayment sched-
ule or financial hardship caused by the
amount of the involuntary deduction
from the employee’s disposable pay,
unless the employee has submitted the
financial statement and written expla-
nation required under §32.4(c); and

(3) The determination under para-
graph (b) of this section that the pre-
offset hearing is on the written submis-
sions.

(b) Unless the Secretary determines
that a matter reviewable under para-
graph (a) of this section turns on an
issue of credibility or veracity or can-
not be resolved by a review of the docu-
mentary evidence, the pre-offset hear-
ing is on the written submissions.

(c) A pre-offset hearing is based on
the written submissions for overpay-
ments arising from:

(1) A termination of a temporary pro-
motion;

(2) A cash award;

(3) An erroneous salary rate;

(4) Premature granting of a within-
grade increase;

(5) A lump sum payment for annual
leave;

(6) Unauthorized appointment to a
position;

(7) An error on time and attendance
records; or

(8) Other circumstances where the
Secretary determines that an oral
hearing is not required.

(d) The hearing is conducted by a
hearing official who is not an employee
of the Department or under the super-
vision or control of the Secretary.

(e) Formal discovery between the
parties is not provided.

(Authority: 5 U.S.C. 5514; 31 U.S.C. 3716)

§32.6 Request for a pre-offset hearing.

(a) Except for an employee who has
requested a waiver of collection of the
debt under §32.4(b), an employee who
wishes a pre-offset hearing must re-
quest the hearing within 15 days of re-
ceipt of the written notice given under
§32.3. The Secretary waives the 15-day
requirement if the employee shows
that the delay was because of cir-
cumstances beyond his or her control
or because of failure to receive notice
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and lack of knowledge of the time
limit.

(b) An employee who has requested a
waiver under §32.4(b) may request a
hearing within 10 days of receipt of a
determination by the Secretary deny-
ing a waiver.

(c) The request for a hearing must:

(1) Be in writing;

(2) State why the employee:

(i) Contests the existence or amount
of the overpayment; or

(ii) Claims that the involuntary re-
payment schedule will cause extreme
financial hardship;

(3) Include all documents on which
the employee is relying, other than
those provided by the Secretary under
§32.3; any document which is a state-
ment of an individual must be in the
form of an affidavit; and

(4) Be submitted to the designated
hearing official with a copy to the Sec-
retary.

(d) If the employee timely requests a
pre-offset hearing or the timelines are
waived under paragraph (a) of this sec-
tion, the Secretary:

(1) Notifies the employee whether the
employee may elect an oral hearing;
and

(2) Provides the hearing official with
a copy of all records on which the de-
termination of the overpayment and
any involuntary repayment schedule
are based.

(e) An employee who has been given
the opportunity to elect an oral hear-
ing and who does elect an oral hearing
must notify the hearing official and
the Secretary of his or her election in
writing within 7 days of receipt of the
notice under paragraph (d)(1) of this
section and must identify all proposed
witnesses and all facts and evidence
about which they will testify.

(f) Where an employee requests an
oral hearing, the hearing official noti-
fies the Secretary and the employee of
the date, time, and location of the
hearing. However:

(1) The employee subsequently may
elect to have the hearing based only on
the written submissions by notifying
the hearing official and the Secretary
at least 3 calendar days before the date
of the oral hearing. The hearing offi-
cial may waive the 3-day requirement
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for good cause when the employee noti-
fies the hearing official before the date
of the hearing; and

(2) The request for a hearing of an
employee who fails to appear at the
oral hearing must be dismissed and the
Secretary’s decision affirmed.

(Authority: 5 U.S.C. 5514; 31 U.S.C. 3716)

§32.7 Pre-offset oral hearing.

(a) Oral hearings are informal in na-
ture. The Secretary and the employee,
through their representatives, and by
reference to the documentation sub-
mitted, explain their case. The em-
ployee may testify on his or her own
behalf, subject to cross examination.
Other witnesses may be called to tes-
tify only where the hearing official de-
termines that their testimony is rel-
evant and not redundant.

(b) The hearing official shall:

(1) Conduct a fair and impartial hear-
ing; and

(2) Preside over the course of the
hearing, maintain decorum, and avoid
delay in the disposition of the hearing.

(c) The employee may represent him-
self or herself or may be represented by
another person at the hearing. The em-
ployee may not be represented by a
person whose representation creates an
actual or apparent conflict of interest.

(d) Oral hearings are open to the pub-
lic. However, the hearing official may
close all or any portion of the hearing
where to do so is in the best interests
of the employee or the public.

(e) Oral hearings may be conducted
by conference call—

(1) If the employee is located in a
city outside the Washington, DC Met-
ropolitan area;

(2) At the request of the employee; or

(3) At the discretion of the hearing
official.

(Authority: 5 U.S.C. 5514; 31 U.S.C. 3716)

§32.8 Pre-offset hearing on the written
submissions.

If a hearing is to be held on the writ-
ten submissions, the hearing official
reviews the records and responses sub-
mitted by the Secretary and the em-
ployee under §32.6.

(Authority: 5 U.S.C. 5514; 31 U.S.C. 3716)
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§32.9 Written decision.

(a) The hearing official issues a writ-
ten decision stating the facts sup-
porting the nature and origin of the
debt and the hearing official’s analysis,
findings and conclusions as to the
amount of the debt and the repayment
schedule within 60 days of filing of the
employee’s request for a pre-offset
hearing, unless the employee requests,
and the hearing official grants, a delay
in the proceedings.

(b) The hearing official decides
whether the Secretary’s determination
of the existence and the amount of the
overpayment or the extreme financial
hardship caused by the involuntary re-
payment schedule is clearly erroneous.
A determination is clearly erroneous if
although there is evidence to support
the determination, the hearing official,
considering the record as a whole, is
left with a definite and firm conviction
that a mistake was made.

(¢) In making the decision, the hear-
ing official is governed by applicable
Federal statutes, rules and regulations.

(d) The hearing official decides the
issue of extreme financial hardship
caused by the involuntary repayment
schedule only where the employee has
submitted the financial statement and
written explanation required under
§32.4(c). Where the hearing official de-
termines that the involuntary repay-
ment schedule creates extreme finan-
cial hardship, he or she must establish
a schedule that alleviates the financial
hardship but may not reduce the invol-
untary repayment schedule to a deduc-
tion of zero percent.

(Authority: 5 U.S.C. 5514; 31 U.S.C. 3716)

§32.10 Deductions process.

(a) Debts must be collected in one
lump sum where possible. If the em-
ployee does not agree to a lump sum
that exceeds 15 percent of disposable
pay, the debt must be collected in in-
stallment deductions at officially es-
tablished pay intervals in the amount
established under:

(1) A voluntary repayment agree-
ment;

(2) An involuntary repayment sched-
ule where no hearing is requested; or

(3) The schedule established under
the written hearing decision.
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(b) Installment deductions must be
made over a period not greater than
the anticipated period of employment,
except as provided under paragraph (d)
of this section. If possible, the install-
ment payment must be sufficient in
size and frequency to liquidate the debt
in, at most, three years. Installment
payments of less than $25 may be ac-
cepted only in the most unusual cir-
cumstances.

(c) Deductions must begin:

(1) After the employee has entered a
voluntary repayment schedule;

(2) If a waiver is requested under
§32.4(b), after the employee has been
denied a waiver by the Secretary; or

(3) If a hearing is requested under
§32.5, after a written decision.

(d) If the employee retires or resigns
or his or her employment ends before
collection of the debt is completed, the
amount necessary to liquidate the debt
must be offset from subsequent pay-
ments of any nature (for example, final
salary payment and/or lump sum an-
nual leave payment) due the employee
on the date of separation. If the debt
cannot be liquidated by offset from any
such final payment due the employee
on the date of separation, the debt
must be liquidated by administrative
offset pursuant to 31 U.S.C. 3716 from
later payments of any kind due the em-
ployee, where appropriate. After the
Secretary has complied with the proce-
dures in this part, the Secretary may
refer the debt to a paying agency for
collection by offset under 5 CFR
550.1108.

(e) Interest, penalties and adminis-
trative costs on debts collected under
this part must be assessed, in accord-
ance with the provisions of 4 CFR
102.13.

(f) An employee’s payment, whether
voluntary or involuntary, of all or any
portion of an alleged debt collected
pursuant to this part may not be con-
strued as a waiver of any rights which
the employee may have under this part
or any other provision of law, except as
otherwise provided by law.

(g) Amounts paid or deducted pursu-
ant to this part by an employee for a
debt that is waived or otherwise found
not owing to the United States or
which the Secretary is ordered to re-
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fund must be promptly refunded to the
employee.

(Authority: 5 U.S.C. 5514; 31 U.S.C. 3716)
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SOURCE: 53 FR 15675, May 3, 1988, unless
otherwise noted.

§33.1 Basis and purpose.

(a) Basis. This part implements the
Program Fraud Civil Remedies Act of
1986, Pub. L. No. 99-509, 6101 through
6104, 100 Stat. 16674 (October 21, 1986),
to be codified at 31 U.S.C. 3801 through
3812. This law (31 U.S.C. 3809) requires
each Federal department head to pro-
mulgate regulations necessary to im-
plement the provisions of the statute.

(Authority: 31 U.S.C. 3809)

(b) Purpose. This part:

(1) Establishes administrative proce-
dures for imposing civil penalties and
assessments against persons who make,
submit, or present, or cause to be
made, submitted, or presented, false,
fictitious, or fraudulent claims or writ-
ten statements to the Department or
to its agents; and

(2) Specifies the hearing and appeal
rights of persons subject to allegations
of liability for those penalties and as-
sessments.

(Authority: 31 U.S.C. 3809)

§33.2 Definitions.

As used in this part:

ALJ means an Administrative Law
Judge in the Department appointed
pursuant to 5 U.S.C. 3105 or detailed to
the Department pursuant to 5 U.S.C.
3344.

(Authority: 31 U.S.C. 3801(a)(7)(A))

Benefits, as used in the definition of
‘‘statement,”” means anything of value,
including but no limited to any advan-
tage, preference, privilege, license, per-
mit, favorable decision, ruling, status,
or loan guarantee.

(Authority: 31 U.S.C. 3809)

Claim means any request, demand, or
submission:

(a) Made to the Department for prop-
erty, services, or money (including
money representing grants, coopera-
tive agreements, loans, insurance, or
benefits);

(b) Made to a recipient of property,
services, or money from the Depart-
ment or to a party to a contract or
agreement with the Department:
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(1) For property or services if the
United States:

(i) Provided the property or services;

(i) Provided any portion of the funds
for the purchase of the property or
services; or

(iii) Will reimburse the recipient or
party for the purchase of the property
or services; or

(2) For the payment of money (in-
cluding money representing grants, co-
operative agreements, loans, insurance,
or benefits) if the United States:

(i) Provided any portion of the money
requested or demanded;

(ii) Will reimburse the recipient or
party for any portion of the money
paid on that request or demand; or

(iii) Will guarantee or reinsure any
portion of a loan made by the party; or

(c) Made to the Department which
has the effect of decreasing an obliga-
tion to pay or account for property,
services, or money.

(Authority: 31 U.S.C. 3801(a)(3))

Complaint means the administrative
complaint served by the reviewing offi-
cial on the defendant under §33.7.

(Authority: 31 U.S.C. 3809)

Defendant means any person alleged
in a complaint under §33.7 to be liable
for a civil penalty or assessment under
§33.3.

(Authority: 31 U.S.C. 3809)

Department means the United States
Department of Education.

(Authority: 31 U.S.C. 3809)

Department head means the Secretary
or Under Secretary of the United
States Department of Education.

(Authority: 31 U.S.C. 3801(a)(2))

Government means the United States
Government.

(Authority: 31 U.S.C. 3809)
Individual means a natural person.
(Authority: 31 U.S.C. 3809)

Initial decision means the written de-
cision of the ALJ required by §33.10 or
§33.37, and includes a revised initial de-
cision issued following a remand or a
motion for reconsideration.

(Authority: 31 U.S.C. 3803(h))
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Investigating official means the In-
spector General of the Department or
an officer or employee of the Office of
the Inspector General designated by
the Inspector General and serving in a
position for which the rate of basic pay
is not less than the minimum rate of
basic pay for grade GS-16 under the
General Schedule.

(Authority: 31 U.S.C. 3801(4)(A)(i))

Knows or has reason to know, means
that a person, with respect to a claim
or statement:

(a) Has actual knowledge that the
claim or statement is false, fictitious,
or fraudulent;

(b) Acts in deliberate ignorance of
the truth or falsity of the claim or
statement; or

(c) Acts in reckless disregard of the
truth or falsity of the claim or state-
ment.

(Authority: 31 U.S.C. 3801(5))

Makes includes the terms presents,
submits, and causes to be made, pre-
sented, or submitted.

(Authority: 31 U.S.C. 3802(a))

Person means any individual, part-
nership, corporation, association, or
private organization.

(Authority: 31 U.S.C. 3801(a)(6))

Representative means:

(a) An attorney who is a member in
good standing of the bar of any State,
territory, possession of the United
States, the District of Columbia, or the
Commonwealth of Puerto Rico; or

(b) Any other person designated by a
party in writing, provided that the des-
ignation includes a certification that
the party understands the nature and
consequences of an administrative en-
forcement action under this part, and
that he or she has the right to rep-
resentation by counsel or to self-rep-
resentation.

(Authority: 31 U.S.C. 3803(g)(2)(F))

Reviewing official means the General
Counsel of the Department or his or
her designee who is:

(a) Not subject to supervision by, or
required to report to, the investigating
official; and

(b) Not employed in the organiza-
tional unit of the Department in which
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the investigating official is employed;
and

(c) Serving in a position for which
the rate of basic pay is not less than
the minimum rate of basic pay for
grade GS-16 under the General Sched-
ule.

(Authority: 31 U.S.C. 3801(8))

Statement means any representation,
certification, affirmation, document,
record, or accounting or bookkeeping
entry made:

(a) With respect to a claim or to ob-
tain the approval or payment of a
claim (including relating to eligibility
to make a claim); or

(b) With respect to (including relat-
ing to eligibility for):

(1) A contract with, or a bid or pro-
posal for a contract with; or

(2) A grant, cooperative agreement,
loan, or benefit from;

The Department, or any State, polit-
ical subdivision of a State, or other
party, if the United States Government
provides any portion of the money or
property under the contract or for the
grant, loan, cooperative agreement, or
benefit, or if the Government will re-
imburse or reinsure the State, political
subdivision, or party for any portion of
the money or property under the con-
tract or for the grant, cooperative
agreement, loan, or benefit.

(Authority: 31 U.S.C. 3801(9))

§33.3 Basis for civil penalties and as-
sessments.

(a) Claims. (1) Any person who makes
a claim that the person knows or has
reason to know:

(i) Is false, fictitious, or fraudulent;

(i) Includes or is supported by any
written statement which asserts a ma-
terial fact which is false, fictitious, or
fraudulent;

(iii) Includes or is supported by any
written statement that:

(A) Omits a material fact;

(B) Is false, fictitious, or fraudulent
as a result of such omission; and

(C) Is a statement in which the per-
son making such statement has a duty
to include such material fact; or

(iv) Is for payment for the provision
of property or services which the per-
son has not provided as claimed;
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shall be subject, in addition to any
other remedy that may be prescribed
by law, to a civil penalty of not more
than $5,000 for each claim.

(2) Each voucher, invoice, claim
form, or other individual request or de-
mand for property, services, or money
constitutes a separate claim.

(3) A claim is considered made to the
Department, a recipient, or party when
that claim is actually made to an
agent, fiscal intermediary, or other en-
tity, including any State or political
subdivision thereof, acting for or on be-
half of the Department, a recipient, or
party.

(4) Each claim for property, services,
or money is subject to a civil penalty
regardless of whether the property,
services, or money is actually delivered
or paid.

(5) If the Government has made any
payment (including transferred prop-
erty or provided services) on a claim, a
person subject to a civil penalty under
paragraph (a)(1) of this section is also
subject to an assessment of not more
than twice the amount of that claim or
that portion thereof that is determined
to be in violation of paragraph (a)(1) of
this section. The assessment is in lieu
of damages sustained by the Govern-
ment because of that claim.

(Authority: 31 U.S.C. 3802(a)(1))

(b) Statements. (1) Any person who
makes a written statement that:

(i) The person knows or has reason to
know:

(A) Asserts a material fact which is
false, fictitious, or fraudulent; or

(B) Is false, fictitious, or fraudulent
because it omits a material fact that
the person making the statement has a
duty to include in the statement; and

(i) Contains or is accompanied by an
express certification or affirmation of
the truthfulness and accuracy of the
contents of the statement;

shall be subject, in addition to any
other remedy that may be prescribed
by law, to a civil penalty of not more
than $5,000 for each statement.

(2) Each written representation, cer-
tification, or affirmation constitutes a
separate statement.

(3) A statement is considered made to
the Department when the statement is
actually made to an agent, fiscal inter-
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mediary, or other entity, including any
State or political subdivision thereof,
acting for or on behalf of the Depart-
ment.

(Authority: 31 U.S.C. 3802(a)(2))

(c) No proof of specific intent to de-
fraud is required to establish liability
under this section.

(Authority: 31 U.S.C. 3801(5))

(d) In any case in which it is deter-
mined that more than one person is lia-
ble for making a claim or statement
under this section, each of those per-
sons may be held liable for a civil pen-
alty under this section.

(Authority: 31 U.S.C. 3802(a))

(e) In any case in which it is deter-
mined that more than one person is lia-
ble for making a claim under this sec-
tion of which the Government has
made payment (including transferred
property or provided services), an as-
sessment may be imposed against any
of those persons or jointly and sever-
ally against any combination of those
persons.

(Authority: 31 U.S.C. 3802(a)(L); 3809)

§33.4 Investigation.

(a) If an investigating official con-
cludes that a subpoena pursuant to the
authority conferred by 31 U.S.C. 3604(a)
is warranted:

(1) The subpoena so issued must no-
tify the person to whom it is addressed
of the authority under which the sub-
poena is issued and must identify the
records or documents sought;

(2) The investigating official may
designate a person to act on his or her
behalf to receive the documents
sought; and

(3) The person receiving the subpoena
is required to tender to the inves-
tigating official or the person des-
ignated to receive the documents a cer-
tification that the documents sought
have been produced, or that the docu-
ments are not available and the rea-
sons therefore, or that the documents,
suitably identified, have been withheld
based upon the assertion of an identi-
fied privilege.

(Authority: 31 U.S.C. 3804(a))
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(b) If the investigating official con-
cludes that an action under the Pro-
gram Fraud Civil Remedies Act may be
warranted, the investigating official
shall submit a report containing the
findings and conclusions of the inves-
tigation to the reviewing official.

(Authority: 31 U.S.C. 3803(a)(1))

(c) Nothing in this section precludes
or limits an investigating official’s dis-
cretion to refer allegations directly to
the Department of Justice for suit
under the False Claims Act or other
civil relief, or to defer or postpone a re-
port or referral to the reviewing offi-
cial to avoid interference with a crimi-
nal investigation or prosecution.

(Authority: 31 U.S.C. 3809)

(d) Nothing in this section modifies
any responsibility of an investigating
official to report violations of criminal
law to the Attorney General.

(Authority: 31 U.S.C. 3803(a)(1))

§33.5 Review by the reviewing official.

(a) If, based on the report of the in-
vestigating official under §33.4(b), the
reviewing official determines that
there is adequate evidence to believe
that a person is liable under §33.3 of
this part, the reviewing official trans-
mits to the Attorney General a written
notice of the reviewing official’s inten-
tion to issue a complaint under §33.7.

(b) The notice must include—

(1) A statement of the reviewing offi-
cial’s reasons for issuing a complaint;

(2) A statement specifying the evi-
dence that supports the allegations of
liability;

(3) A description of the claims or
statements upon which the allegations
of liability are based,;

(4) An estimate of the amount of
money or the value of property, serv-
ices, or other benefits requested or de-
manded in violation of §33.3;

(5) A statement of any exculpatory or
mitigating circumstances that may re-
late to the claims or statements known
by the reviewing official or the inves-
tigating official; and

(6) A statement that there is a rea-
sonable prospect of collecting an ap-
propriate amount of penalties and as-
sessments. Such a statement may be
based upon information then known or
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an absence of any information indi-
cating that the person may be unable
to pay such an amount.

(Authority: 31 U.S.C. 3803(a)(2); 3809(2))

§33.6 Prerequisites for issuing a com-
plaint.

(a) The reviewing official may issue a
complaint under §33.7 only if—

(1) The Department of Justice ap-
proves the issuance of a complaint in a
written statement described in 31
U.S.C. 3803(b)(1); and

(2) In the case of allegations of liabil-
ity under §33.3(a) with respect to a
claim, the reviewing official deter-
mines that, with respect to that claim
or a group of related claims submitted
at the same time the claim is sub-
mitted (as defined in paragraph (b) of
this section), the amount of money or
the value of property or services de-
manded or requested in violation of
§33.3(a) does not exceed $150,000.

(b) For the purposes of this section, a
related group of claims submitted at
the same time includes only those
claims arising from the same trans-
action (e.g., grant, cooperative agree-
ment, loan, application, or contract)
that are submitted simultaneously as
part of a single request, demand, or
submission.

(c) Nothing in this section may be
construed to limit the reviewing offi-
cial’s authority to join in a single com-
plaint against a person claims that are
unrelated or were not submitted simul-
taneously, regardless of the amount of
money, or the value of property or
services, demanded or requested.

(Authority: 31 U.S.C. 3803(b), (c))

§33.7 Complaint.

(a) On or after the date the Depart-
ment of Justice approves the issuance
of a complaint in accordance with 31
U.S.C. 3803(b)(1), the reviewing official
may serve a complaint on the defend-
ant, as provided in §33.8.

(b) The complaint must state:

(1) The allegations of liability
against the defendant, including the
statutory basis for liability, an identi-
fication of the claims or statements
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that are the basis for the alleged liabil-
ity, and the reasons why liability alleg-
edly arises from those claims or state-
ments;

(2) The maximum amount of pen-
alties and assessments for which the
defendant may be held liable;

(3) Instructions for filing an answer
to request a hearing, including a spe-
cific statement of the defendant’s right
to request a hearing by filing an an-
swer and to be represented by a rep-
resentative; and

(4) That failure to file an answer
within 30 days of service of the com-
plaint will result in the imposition of
the maximum amount of penalties and
assessments without right to appeal, as
provided in §33.10.

(c) At the same time the reviewing
official serves the complaint, he or she
shall serve the defendant with a copy
of the regulations in this part.

(Authority: 31 U.S.C. 3803(a))

§33.8 Service of complaint.

(a) Service of a complaint must be
made by certified or registered mail or
by delivery in any manner authorized
by Rule 4(d) of the Federal Rules of
Civil Procedure. Service is complete
upon receipt.

(b) Proof of service, stating the name
and address of the person on whom the
complaint was served, and the manner
and date of service, may be made by:

(1) Affidavit of the individual serving
the complaint by delivery;

(2) An acknowledged United States
Postal Service return receipt card; or

(3) Written acknowledgment of re-
ceipt by the defendant or his represent-
ative.

(Authority: 31 U.S.C. 3802(d))

§33.9 Answer.

(@) The defendant may request a
hearing by filing an answer with the
reviewing official within 30 days of
service of the complaint. An answer is
deemed to be a request for hearing.

(b) In the answer, the defendant:

(1) shall admit or deny each of the
allegations of liability made in the
complaint;

(2) Shall state any defense on which
the defendant intends to rely;
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(3) May state any reasons why the de-
fendant contends that the penalties
and assessments should be less than
the statutory maximum; and

(4) Shall state the name, address, and
telephone number of the person author-
ized by the defendant to act as defend-
ant’s representative, if any.

(c) If the defendant is unable to file
an answer meeting the requirements of
paragraph (b) of this section within the
time provided, the defendant may, be-
fore the expiration of 30 days from
service of the complaint, file with the
reviewing official a general answer de-
nying liability and requesting a hear-
ing, and a request for an extension of
time within which to file an answer
meeting the requirements of paragraph
(b) of this section. The reviewing offi-
cial shall file promptly with the ALJ
the complaint, the general answer de-
nying liability, and the request for an
extension of time as provided in §33.11
for good cause shown, the ALJ may
grant the defendant up to 30 additional
days within which to file an answer
meeting the requirements of paragraph
(b) of this section.

(Authority: 31 U.S.C. 3803(d)(2), 3809)

§33.10 Default upon failure to file an
answer.

(a) If the defendant does not file an
answer within the time prescribed in
§33.9(a), the reviewing official may
refer the complaint to the ALJ.

(b) Upon the referral of the com-
plaint, the ALJ shall promptly serve
on defendant in the manner prescribed
in §33.8, a notice that an initial deci-
sion will be issued under this section.

(c) The ALJ shall assume the facts
alleged in the complaint to be true and,
if those facts establish liability under
§33.3, the ALJ shall issue an initial de-
cision imposing the maximum amount
of penalties and assessments allowed
under the statute.

(d) Except as otherwise provided in
this section, by failing to file a timely
answer the defendant waives any right
to further review of the penalties and
assessments imposed under paragraph
(c) of this section, and the initial deci-
sion becomes final and binding upon
the parties 30 days after it is issued.

(e) If, before such an initial decision
becomes final, the defendant files a
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motion with the ALJ seeking to reopen
on the grounds that extraordinary cir-
cumstances prevented the defendant
from filing an answer, the initial deci-
sion must be stayed pending the ALJ’s
decision on the motion.

(f) If, on such a motion, the defend-
ant can demonstrate extraordinary cir-
cumstances excusing the failure to file
a timely answer, the ALJ shall with-
draw the initial decision under para-
graph (c) of this section, if such a deci-
sion has been issued, and shall grant
the defendant an opportunity to an-
swer the complaint.

(g) A decision of the ALJ denying a
defendant’s motion under paragraph (e)
of this section is not subject to recon-
sideration under §33.38.

(h) The defendant may appeal to the
Department head the decision denying
a motion to reopen by filing a notice of
appeal with the Department head with-
in 15 days after the ALJ denies the mo-
tion. The timely filing of a notice of
appeal stays the initial decision until
the Department head decides the issue.

(i) If the defendant files a timely no-
tice of appeal with the Department
head, the ALJ shall forward the record
of the proceeding to the Department
head.

(J) The Department head decides ex-
peditiously whether extraordinary cir-
cumstances excuse the defendant’s fail-
ure to file a timely answer based solely
on the record before the ALJ.

(k) If the Department head decides
that extraordinary circumstances ex-
cuse the defendant’s failure to file a
timely answer, the Department head
remands the case to the ALJ with in-
structions to grant the defendant an
opportunity to answer.

() If the Department head decides
that the defendant’s failure to file a
timely answer is not excused, the De-
partment head reinstates the initial
decision of the ALJ, which becomes
final and binding upon the parties 30
days after the Department head issues
that decision.

(Authority: 31 U.S.C. 3809)
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§33.11 Referral of complaint and an-
swer to the ALJ.

Upon receipt of an answer, the re-
viewing official shall file the complaint
and answer with the ALJ.

(Authority: 31 U.S.C. 3803(d)(2); 3809)

§33.12 Notice of hearing.

(a) When the ALJ receives the com-
plaint and answer, the ALJ shall
promptly serve a notice of hearing
upon the defendant in the manner pre-
scribed by §33.8. At the same time, the
ALJ shall send a copy of the notice to
the representative for the Government.

(b) The notice must include:

(1) The tentative time and place, and
the nature of the hearing;

(2) The legal authority and jurisdic-
tion under which the hearing is to be
held;

(3) The matters of fact and law to be
asserted;

(4) A description of the procedures for
the conduct of the hearing;

(5) The name, address, and telephone
number of the representative of the
Government and of the defendant, if
any; and

(6) Such other matters as the ALJ
deems appropriate.

(Authority: 31 U.S.C. 3803(g)(2)(A))

§33.13 Parties to the hearing.

(a) The parties to the hearing are the
defendant and the Department.

(b) Pursuant to 31 U.S.C. 3730(c)(5), a
private plaintiff under the False
Claims Act may participate in these
proceedings to the extent authorized
by the provisions of that Act.

(Authority: 31 U.S.C. 3803(g)(2))

§33.14 Separation of functions.

(a) The investigating official, the re-
viewing official, and any employee or
agent of the Department who takes
part in investigating, preparing, or pre-
senting a particular case may not, in
that case or a factually related case:

(1) Participate in the hearing as the
ALJ;

(2) Participate or advise in the initial
decision or the review of the initial de-
cision by the Department head, except
as a witness or a representative in pub-
lic proceedings; or
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(3) Make the collection of penalties
and assessments under 31 U.S.C. 3806.

(b) The ALJ may not be responsible
to, or subject to the supervision or di-
rection of, the investigating official or
the reviewing official.

(c) Except as provided in paragraph
(a) of this section, the representative
for the Government may be employed
anywhere in the Department, including
in the offices of either the inves-
tigating official or the reviewing offi-
cial.

(Authority: 31 U.S.C. 3809(1)(2))

§33.15

No party or person (except employees
of the ALJ’s office) may communicate
in any way with the ALJ on any mat-
ter at issue in a case, unless on notice
and opportunity for all parties to par-
ticipate. This provision does not pro-
hibit a person or party from inquiring
about the status of a case or asking
routine questions concerning adminis-
trative functions or procedures.

(Authority: 31 U.S.C. 3803(g)(1)(A))

Ex parte contacts.

§33.16 Disqualification of reviewing
official or ALdJ.

(a) A reviewing official or ALJ in a
particular case may disqualify himself
or herself at any time.

(b) A party may file with the ALJ a
motion for disqualification of a review-
ing official or an ALJ. That motion
must be accompanied by an affidavit
alleging personal bias or other reason
for disqualification.

(c) The motion and affidavit must be
filed promptly upon the party’s dis-
covery of reasons requiring disquali-
fication, or the objections are deemed
waived.

(d) The affidavit must state specific
facts that support the party’s belief
that personal bias or other reason for
disqualification exists and the time
and circumstances of the party’s dis-
covery of those facts. It must be ac-
companied by a certificate of the rep-
resentative of record that it is made in
good faith.

(e) Upon the filing of the motion and
affidavit, the ALJ shall not proceed
further in the case until he or she re-
solves the matter of disqualification in
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accordance with paragraph (f) of this
section.

(f)(1) If the ALJ determines that a re-
viewing official is disqualified, the ALJ
shall dismiss the complaint without
prejudice.

(2) If the ALJ disqualifies himself or
herself, the case must be reassigned
promptly to another ALJ.

(3) If the ALJ denies a motion to dis-
qualify, the Department head may de-
termine the matter only as part of his
or her review of the initial decision
upon appeal, if any.

(Authority: 31 U.S.C. 3803(g)(2)(G))

§33.17 Rights of parties.

Except as otherwise limited by this
part, all parties may:

(a) Be accompanied, represented, and
advised by a representative (as defined
in §33.2);

(b) Participate
held by the ALJ:

(c) Conduct discovery under §33.21;

(d) Agree to stipulations of fact or
law, which must be made part of the
record;

(e) Present evidence relevant to the
issues at the hearing;

(f) Present and cross-examine wit-
nesses;

(g) Present oral arguments at the
hearing as permitted by the ALJ; and

(h) Submit written briefs and pro-
posed findings of fact and conclusions
of law after the hearing.

(Authority: 31 U.S.C. 3803(g) (2) (E), (F),
(3)(B)(ii))

§33.18 Authority of the ALJ.

(a) The ALJ shall conduct a fair and
impartial hearing, avoid delay, main-
tain order, and assure that a record of
the proceeding is made.

(b) The ALJ has the authority to:

(1) Set and change the date, time,
and place of the hearing upon reason-
able notice to the parties;

(2) Disqualify a non-attorney rep-
resentative (designated as described in
the §33.2 definitions of ‘‘representa-
tive”’) if the ALJ determines that the
representative is incapable of ren-
dering reasonably effective assistance;

(3) Continue or recess the hearing in
whole or in part for a reasonable period
of time;

in any conference
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(4) Hold conferences to identify or
simplify the issues, or to consider
other matters that may aid in the ex-
peditious disposition of the proceeding;

(5) Administer oaths and affirma-
tions;

(6) Issue subpoenas requiring the at-
tendance of witnesses and the produc-
tion of documents at depositions or at
hearings;

(7) Rule on motions and other proce-
dural matters;

(8) Regulate the scope and timing of
discovery;

(9) Regulate the course of the hearing
and the conduct of representatives and
parties;

(10) Examine witnesses;

(11) Receive, rule on,
limit evidence;

(12) Upon motion of a party, take of-
ficial notice of facts;

(13) Upon motion of a party, decide
cases, in whole or in part, by summary
judgment if there is no disputed issue
of material fact;

(14) Conduct any conference, argu-
ment, or hearing on motions in person
or by telephone; and

(15) Exercise such other authority as
is necessary to carry out the respon-
sibilities of the ALJ under this part.

(c) The ALJ does not have the au-
thority to find Federal statutes or reg-
ulations invalid.

(Authority: 31 U.S.C. 3803(g))

exclude, or

§33.19 Prehearing conferences.

(a) The ALJ may schedule perhearing
conferences as appropriate.

(b) Upon the motion of any party, the
ALJ shall schedule at least one
perhearing conference at a reasonable
time in advance of the hearing.

(c) The ALJ may use prehearing con-
ferences to discuss the following:

(1) Simplification of the issues.

(2) The necessity or desirability of
amendments to the pleadings, includ-
ing the need for a more definite state-
ment.

(3) Stipulations, admissions of fact or
as to the contents and authenticity of
documents.

(4) Whether the parties can agree to
submission of the case on a stipulated
record.

(5) Whether a party chooses to waive
appearance at an oral hearing and to
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submit only documentary evidence
(subject to the objection of other par-
ties) and written argument.

(6) Limitation of the number of wit-
nesses.

(7) Scheduling dates for the exchange
of witness lists and of proposed exhib-
its.

(8) Discovery.

(9) The time and place for the hear-
ing.

(10) Such other matters as may tend
to expedite the fair and just disposition
of the proceedings.

(d) The ALJ may issue an order con-
taining all matters agreed upon by the
parties or ordered by the ALJ at a pre-
hearing conference.

(Authority: 31 U.S.C. 3803(9))

§33.20 Disclosure of documents.

(a) Upon written request to the re-
viewing official, the defendant may re-
view any relevant and material docu-
ments, transcripts, records, and other
materials that relate to the allegations
set out in the complaint and upon
which the findings and conclusions of
the investigating official under §33.4(b)
are based, unless those documents are
subject to a privilege under Federal
law. Upon payment of fees for duplica-
tion, the defendant may obtain copies
of the documents.

(b) Upon written request to the re-
viewing official, the defendant also
may obtain a copy of all exculpatory
information in the possession of the re-
viewing official or investigating offi-
cial relating to the allegations in the
complaint, even if it is contained in a
document that would otherwise be
privileged. If the document would oth-
erwise be privileged, only that portion
containing exculpatory information
must be disclosed.

(c) The notice sent to the Attorney
General from the reviewing official as
described in §33.5 is not discoverable
under any circumstances.

(d) The defendant may file a motion
to compel disclosure of the documents
subject to the provisions of this sec-
tion. Such a motion may only be filed
with the ALJ following the filing of an
answer pursuant to §33.9.

(Authority: 31 U.S.C. 3803(g)(3)(B)(ii), 3803(e))
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§33.21 Discovery.

(a) The following types of discovery
are authorized:

(1) Requests for production of docu-
ments for inspection and copying.

(2) Requests for admissions of the au-
thenticity of any relevant document or
of the truth of any relevant fact.

(3) Written interrogatories.

(4) Depositions.

(b) For the purpose of this section
and §833.22 and 33.23, the term ‘‘docu-
ments’’ includes information, docu-
ments, reports, answers, records, ac-
counts, papers, and other data and doc-
umentary evidence. Nothing contained
in this part may be interpreted to re-
quire the creation of a document.

(c¢) Unless mutually agreed to by the
parties, discovery is available only as
ordered by the ALJ. The ALJ shall reg-
ulate the timing of discovery.

(d) Motions for discovery. (1) A party
seeking discovery may file a motion
with the ALJ. Such a motion shall be
accompanied by a copy of the requested
discovery, or in the case of depositions,
a summary of the scope of the proposed
deposition.

(2) Within ten days of service, a party
may file an opposition to the motion or
a motion for protective order, or both,
as provided in §33.24.

(3) The ALJ may grant a motion for
discovery only if he finds that the dis-
covery sought:

(i) Is necessary for the expeditious,
fair, and reasonable determination of
the issues;

(if) Is not unduly costly or burden-
some;

(iii) Will not unduly delay the pro-
ceeding; and

(iv) Does not seek privileged informa-
tion.

(4) The burden of showing that dis-
covery should be allowed is on the
party seeking discovery.

(5) The ALJ may grant discovery sub-
ject to a protective order under §33.24.

(Authority: 31 U.S.C. 3803(a)(3)(B)(ii))

(e) Depositions. (1) If a motion for dep-
osition is granted, the ALJ shall issue
a subpoena for the deponent, which
may require the deponent to produce
documents. The subpoena must specify
the time and place at which the deposi-
tion will be held.
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(2) The party seeking to depose shall
serve the subpoena in the manner pre-
scribed in §33.8.

(3) The deponent may file with the
ALJ a motion to quash the subpoena or
a motion for a protective order within
ten days of service.

(4) The party seeking to depose shall
provide for the taking a verbatim tran-
script of the deposition, which the
party shall make available to all other
parties for inspection and copying.

(f) Each party shall bear its own
costs of discovery.

(Authority: 31 U.S.C. 3803(g)(3)(B)(ii))

§33.22 Exchange of witness lists, state-
ments and exhibits.

(a) At least 15 days before the hear-
ing or at such other time as may be or-
dered by the ALJ, the parties shall ex-
change witness lists, copies of prior
statements of proposed witnesses, and
copies of proposed hearing exhibits, in-
cluding copies of any written state-
ments that the party intends to offer
in lieu of live testimony in accordance
with §33.33(b). At the time these docu-
ments are exchanged, any party that is
permitted by the ALJ to rely on the
transcript of deposition testimony in
lieu of live testimony at the hearing,
shall provide each other party with a
copy of the specific pages of the tran-
script it intends to introduce.

(b) If a party objects, the ALJ shall
not admit into evidence the testimony
of any witness whose name does not ap-
pear on the witness list or any exhibit
not provided to the opposing party as
provided in paragraph (a) of this Sec-
tion unless the ALJ finds good cause
for the failure or that there is no preju-
dice to the objecting party.

(c) Unless another party objects
within the time set by the ALJ, docu-
ments exchanged in accordance with
paragraph (a) of this section are
deemed to be authentic for the purpose
of admissibility at the hearing.

(Authority: 31 U.S.C. 3803(g)(2))

§33.23 Subpoenas for attendance at
hearing.

(a) A party wishing to procure the
appearance and testimony of any indi-
vidual at the hearing may request that
the ALJ issue a subpoena.
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(b) A subpoena requiring the attend-
ance and testimony of an individual
may also require the individual to
produce documents at the hearing.

(c) A party seeking a subpoena shall
file a written request therefor not less
than 15 days before the date fixed for
the hearing unless otherwise allowed
by the ALJ for good cause shown. The
request must specify any documents to
be produced and must designate the
witnesses and describe their address
and location with sufficient particu-
larity to permit the witnesses to be
found.

(d) The subpoena must specify the
time and place at which a witness is to
appear and any documents the witness
is to produce.

(e) The party seeking the subpoena
shall serve it in the manner prescribed
in §33.8. A subpoena on a party or upon
an individual under the control of a
party may be served by first class mail.

(f) A party or the individual to whom
the subpoena is directed may file with
the ALJ a motion to quash the sub-
poena within ten days after service or
on or before the time specified in the
subpoena for compliance if is is less
then ten days after service.

(Authority: 31 U.S.C. 3804(b))

§33.24 Protective order.

(a) A party or a prospective witness
or deponent may file a motion for a
protective order with respect to dis-
covery sought by an opposing party or
with respect to the hearing, seeking to
limit the availability or disclosure of
evidence.

(b) In issuing a protective order, the
ALJ may take any order which justice
requires to protect a party or person
from annoyance, embarrassment, op-
pression, or undue burden or expense,
including one or more of the following:

(1) That the discovery not be had.

(2) That the discovery may be had
only on specified terms and conditions,
including a designation of the time or
place.

(3) That the discovery may be had
only through a method of discovery
other than that requested.

(4) That certain matters not be in-
quired into, or that the scope of dis-
covery be limited to certain matters.
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(5) That the discovery be conducted
with no one present except persons des-
ignated by the ALJ.

(6) That the contents of discovery or
evidence be sealed.

(7) That a deposition after being
sealed be opened only by order of the
ALJ.

(8) That a trade secret or other con-
fidential research, development, com-
mercial information, or facts per-
taining to any criminal investigation,
proceeding, or other administrative in-
vestigation not be disclosed or be dis-
closed only in a designated way.

(9) That the parties simultaneously
file specified documents or information
enclosed in sealed envelopes to be
opened as directed by the ALJ.

(Authority: 31 U.S.C. 3803(g)(3)(B)(ii))

§33.25 Fees.

The party requesting a subpoena
shall pay the cost of the fees and mile-
age of any witness subpoenaed in the
amounts that would be payable to a
witness in a proceeding in United
States District Court. A check for wit-
ness fees and mileage must accompany
the subpoena when served, except that
if a subpoena is issued on behalf of the
authority, a check for witness fees and
mileage need not accompany the sub-
poena.

(Authority: 31 U.S.C. 3804(b))

§33.26 Form, filing and service of pa-
pers.

(a) Form. (1) Documents filed with the
ALJ must include an original and two
copies.

(2) Every pleading and paper filed in
the proceeding must contain a caption
setting for the title of the action, the
case number assigned by the ALJ, and
a designation of the paper (e.g., motion
to quash subpoena).

(3) Every pleading and paper must be
signed by, and must contain the ad-
dress and telephone number of the
party or the person on whose behalf the
paper was filed, or his or her represent-
ative.

(4) Papers are considered filed when
they are mailed. Date of mailing may
be established by a certificate from the
party or its representative or by proof
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that the document was sent by cer-
tified or registered mail.

(b) Service. A party filing a document
with the ALJ shall, at the time of fil-
ing, serve a copy of the document on
every other party. Service upon any
party of any document other than
those required to be served as pre-
scribed in §33.8 shall be made by deliv-
ering a copy, or by placing a copy of
the document in the United States
mail, postage prepaid and addressed, to
the party’s last known address. If a
party is represented by a representa-
tive, service must be made upon the
representative in lieu of the actual
party.

(c) Proof of service. A certificate of
the individual serving the document by
personal delivery or by mail, setting
forth the manner of service, is proof of
service.

(Authority: 31 U.S.C. 3803(b)(3)(A))

§33.27 Computation of time.

(@) In computing any period of time
under this part or in an order issued
under this part, the time begins with
the day following the act, event, or de-
fault, and includes the last day of the
period, unless it is a Saturday, Sunday,
or legal holiday observed by the Fed-
eral Government, in which event it in-
cludes the next business day.

(b) If the period of time allowed is
less than seven days, intermediate Sat-
urdays, Sundays, and legal holidays ob-
served by the Federal Government are
excluded from the computation.

(c) If a document has been served or
issued by placing it in the mail, an ad-
ditional five days is added to the time
permitted for any response.

(Authority: 31 U.S.C. 3809)

§33.28 Motions.

(a) Any application to the ALJ for an
order or ruling must be by motion. Mo-
tions must state the relief sought, the
authority relied upon, and the facts al-
leged, and must be filed with the ALJ
and served on all other parties.

(b) Except for motions made during a
prehearing conference or at the hear-
ing, all motions must be in writing.
The ALJ may require that oral mo-
tions be reduced to writing.
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(c) Within 15 days after a written mo-
tion is served, or such other time as
may be fixed by the ALJ, any party
may file a response to the motion.

(d) The ALJ may not grant a written
motion before the time for filing re-
sponses to the motion has expired, ex-
cept upon consent of the parties or fol-
lowing a hearing on the motion, but
may overrule or deny the motion with-
out awaiting a response.

(e) The ALJ shall make a reasonable
effort to dispose of all outstanding mo-
tions prior to the beginning of the
hearing.

(Authority: 31 U.S.C. 3803(9)(3)(A))

§33.29 Sanctions.

(a) The ALJ may sanction a person,
including any party or representative
for—

(1) Failing to comply with an order,
rule, or procedure governing the pro-
ceeding;

(2) Failing to prosecute or defend an
action; or

(3) Engaging in other misconduct
that interferes with the speedy, or-
derly, or fair conduct of the hearing.

(b) Any sanction, including but not
limited to those listed in paragraphs
(c), (d), and (e) of this section must rea-
sonably relate to the severity and na-
ture of the failure or misconduct.

(c) If a party fails to comply with an
order, including an order for taking a
deposition, the production of evidence
within the party’s control, or a request
for admission, the ALJ may—

(1) Draw an inference in favor of the
requesting party with regard to the in-
formation sought;

(2) In the case of requests for admis-
sion, deem each matter of which an ad-
mission is requested to be admitted;

(3) Prohibit the party failing to com-
ply with the order from introducing
evidence concerning, or otherwise rely-
ing upon testimony relating to, the in-
formation sought; and

(4) Strike any part of the pleadings
or other submissions of the party fail-
ing to comply with the request.

(d) If a party fails to prosecute or de-
fend an action under this part com-
menced by service of a notice of hear-
ing, the ALJ may dismiss the action or
may issue an initial decision imposing
penalties and assessments.
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(e) The ALJ may refuse to consider
any motion, request, response, brief, or
other document that is not filed in a
timely fashion.

(Authority: 31 U.S.C. 3803(9)(2))

§33.30 The
proof.

(a) The ALJ shall conduct a hearing
on the record in order to determine
whether the defendant is liable for a
civil penalty or assessment under §33.3
and, if so, the appropriate amount of
the civil penalty or assessment consid-
ering any aggravating or mitigating
factors.

(b) The Department shall prove a de-
fendant’s liability and any aggravating
factors by a preponderance of the evi-
dence.

(c) The defendant shall prove any af-
firmative defenses and any mitigating
factors by a preponderance of the evi-
dence.

(d) The hearing must be open to the
public unless otherwise ordered by the
ALJ for good cause shown.

hearing and burden of

(Authority: 31 U.S.C. 3803 (f), (9)(2))

§33.31 Determining the amount of
penalties and assessments.

(@) In determining an appropriate
amount of civil penalties and assess-
ments, the ALJ and the Department
head, upon appeal, evaluate any cir-
cumstances that mitigate or aggravate
the violation and articulate in their
opinions the reasons that support the
penalties and assessments they impose.
Because of the intangible costs of
fraud, the expense of investigating
fraudulent conduct, and the need to
deter others who might be similarly
tempted, ordinarily double damages
and a significant civil penalty is im-
posed.

(b) Although not exhaustive, the fol-
lowing factors are among those that
may influence the ALJ and the Depart-
ment head in determining the amount
of penalties and assessments to impose
with respect to the misconduct (i.e.,
the false, fictitious, or fraudulent
claims or statements) charged in the
complaint:

(1) The number of false, fictitious, or
fraudulent claims or statements.
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(2) The time period over which such
claims or statements were made.

(3) The degree of the defendent’s cul-
pability with respect to the mis-
conduct.

(4) The amount of money or the value
of the property, services, or benefit
falsely claimed.

(5) The value of the Government’s ac-
tual loss as a result of the misconduct,
including foreseeable consequential
damages and the costs of investigation.

(6) The relationship of the amount
imposed as civil penalties to the
amount of the Government’s loss.

(7) The potential or actual impact of
the misconduct upon national defense,
public health or safety, or public con-
fidence in the management of Govern-
ment programs and operations, includ-
ing particularly the impact on the in-
tended beneficiaries of such programs.

(8) Whether the defendant has en-
gaged in a pattern of the same or simi-
lar misconduct.

(9) Whether the defendant attempted
to conceal the misconduct.

(10) The degree to which the defend-
ant has involved others in the mis-
conduct or in concealing it.

(11) If the misconduct of employees
or agents is imputed to the defendant,
the extent to which the defendant’s
practices fostered or attempted to pre-
clude the misconduct.

(12) Whether the defendant cooper-
ated in or obstructed an investigation
of the misconduct.

(13) Whether the defendant assisted
in identifying and prosecuting other
wrongdoers.

(14) The complexity of the program
or transaction, and the degree of the
defendant’s sophistication with respect
to it, including the extent of the de-
fendant’s prior participation in the
program or in similar transactions.

(15) Whether the defendant has been
found, in any criminal, civil, or admin-
istrative proceeding to have engaged in
similar misconduct or to have dealt
dishonestly with the Government of
the United States or of a State, di-
rectly or indirectly.

(16) The need to deter the defendant
and others from engaging in the same
or similar misconduct.
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(c) Nothing in this section may be
construed to limit the ALJ or the De-
partment head from considering any
other factors that in any given case
may mitigate or aggravate the offense
for which penalties and assessments
are imposed.

(Authority: 31 U.S.C. 3803(a)(2) (e), (F)

§33.32 Location of hearing.

(a) The hearing may be held:

(1) In any judicial district of the
United States in which the defendant
resides or transacts business;

(2) In any judicial district of the
United States in which the claim or
statement in issue was made; or

(3) In such other place as may be
agreed upon by the defendant and the
ALJ.

(b) Each party must have the oppor-
tunity to present argument with re-
spect to the location of the hearing.

(c) The hearing must be held at the
place and at the time ordered by the
ALJ.

(Authority: 31 U.S.C. 3803(g9)(4))

§33.33 Witnesses.

(a) Except as provided in paragraph
(b) of this section, testimony at the
hearing must be given orally by wit-
nesses under oath or affirmation.

(b) At the discretion of the ALJ, tes-
timony may be admitted in the form of
a written statement or deposition. Any
such written statement must be pro-
vided to all other parties along with
the last known address of the witness,
in a manner that allows sufficient time
for other parties to subpoena the wit-
ness for cross-examination at the hear-
ing. Prior written statements of wit-
nesses proposed to testify at the hear-
ing and deposition transcripts must be
exchanged as provided in §33.22(a).

(c) The ALJ shall exercise reasonable
control over the mode and order of in-
terrogating witnesses and presenting
evidence so as to:

(1) Make the interrogation and pres-
entation effective for the ascertain-
ment of the truth;

(2) Avoid needless consumption of
time; and

(3) Protect witnesses from harass-
ment or undue embarrassment.
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(d) The ALJ shall permit the parties
to conduct such cross-examination as
may be required for a full and true dis-
closure of the facts.

(e) At the discretion of the ALJ, a
witness may be cross-examined on mat-
ters relevant to the proceeding without
regard to the scope of his or her direct
examination. To the extent permitted
by the ALJ, cross-examination on mat-
ters outside the scope of direct exam-
ination must be conducted in the man-
ner of direct examination and may pro-
ceed by leading questions only if the
witness is a hostile witness, an adverse
party, or a witness identified with an
adverse party.

(f) Upon motion of any party, the
ALJ shall order witnesses excluded so
that they cannot hear the testimony of
other witnesses. This rule does not au-
thorize exclusion of—

(1) A party who is an individual,

(2) In the case of a party that is not
an individual, an officer or employee of
the party appearing for the party pro se
or designated by the party’s represent-
ative; or

(3) An individual whose presence is
shown by a party to be essential to the
presentation of its case, including an
individual employed by the Govern-
ment engaged in assisting the rep-
resentative for the Government.

(Authority: 31 U.S.C. 3803(g)(2)(E); 3809))

§33.34 Evidence.

(@) The ALJ shall determine the ad-
missibility of evidence.

(b) Except as provided in this part,
the ALJ is not bound by the Federal
Rules of Evidence. However, the ALJ
may apply the Federal Rules of Evi-
dence if appropriate, e.g., to exclude
unreliable evidence.

(c) The ALJ shall exclude irrelevant
and immaterial evidence.

(d) Although relevant, evidence may
be excluded if its probative value is
substantially outweighted by the dan-
ger of unfair prejudice, confusion of the
issues, or by considerations of undue
delay or needless presentation of cumu-
lative evidence.

(e) Although relevant, evidence may
be excluded if it is privileged under
Federal law.

(f) Evidence concerning offers of com-
promise or settlement are inadmissible
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to the extend provided in Rule 408 of
the Federal Rules of Evidence.

(g) The ALJ shall permit the parties
to introduce rebuttal witnesses and
evidence.

(h) All Documents and other evidence
offered or taken for the record must be
open to examination by all parties, un-
less otherwise ordered by the ALJ pur-
suant to §33.24.

(Authority: 31 U.S.C. 3803(f)(9)(2)(E))

§33.35 The record.

(a) The hearing must be recorded and
transcribed. Transcripts may be ob-
tained following the hearing from the
ALJ at a cost not to exceed the actual
cost of duplication.

(Authority: 31 U.S.C. 3803 (f)

(b) The transcript of testimony, ex-
hibits and other evidence admitted at
the hearing, and all papers and re-
quests filed in the proceeding con-
stitute the record for the decision by
the ALJ and the Department head.

(c) The record may be inspected and
copied (upon payment of a reasonable
fee) by anyone, unless otherwise or-
dered by the ALJ pursuant to §33.24.

(Authority: 5 U.S.C. App. 2, section 11)

§33.36 Post-hearing briefs.

The ALJ may require the parties to
file post-hearing briefs. In any event,
any party may file a post-hearing brief.
The ALJ shall fix the time for filing
these briefs, not to exceed 60 days from
the date the parties receive the tran-
script of the hearing or, if applicable,
the stipulated record. The briefs may
be accompanied by proposed findings of
fact and conclusions of law. The ALJ
may permit the parties to file reply
briefs.

(Authority: 31 U.S.C. 3803 (9)(1)(2)(E))

§83.37 Initial decision.

(a) The ALJ shall issue an initial de-
cision, based only on the record, that
contains findings of fact, conclusions of
law, and the amount of any penalties
and assessments imposed.

(b) The findings of fact must include
a finding on each of the following
issues:
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(1) Whether the claims or statements
identified in the complaint, or any por-
tions of the complaint, violate §33.3.

(2) If the person is liable for penalties
or assessments, the appropriate
amount of any such penalties or assess-
ments considering any mitigating or
aggravating factors that the ALJ finds
in the case, such as those described in
§33.31.

(c) The ALJ shall promptly serve the
initial decision on all parties within 90
days after the time for submission of
post-hearing briefs and reply briefs (if
permitted) has expired. The ALJ shall
at the same time serve all parties with
a statement describing the right of any
defendant determined to be liable for a
civil penalty or assessment to file a
motion for reconsideration with the
ALJ or a notice of appeal with the De-
partment head. If the ALJ fails to meet
the deadline contained in this para-
graph, he or she shall notify the parties
of the reasons for the delay and shall
set a new deadline.

(d) Unless the initial decision of the
ALJ is timely appealed to the Depart-
ment head, or a motion for reconsider-
ation of the initial decision is timely
filed, the initial decision shall con-
stitute the final decision of the Depart-
ment head and shall be final and bind-
ing on the parties 30 days after it is
issued by the ALJ.

(Authority: 31 U.S.C. 3803(h)(i))

§33.38 Reconsideration of initial deci-
sion.

(a) Except as provided in paragraph
(d) of this section, any party may file a
motion for reconsideration of the ini-
tial decision within 20 days of receipt
of the initial decision. If service was
made by mail, receipt is presumed to
be five days from the date of mailing in
the absence of contrary proof.

(b) Every motion under paragraph (a)
of this section must set forth the mat-
ters claimed to have been erroneously
decided and the nature of the alleged
errors. The motion must be accom-
panied by a supporting brief.

(c) Responses to the motion are al-
lowed only upon request to the ALJ.

(d) No party may file a motion for re-
consideration of an initial decision
that has been revised in response to a
previous motion for reconsideration.
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(e) The ALJ may dispose of a motion
for reconsideration by denying it or by
issuing a revised initial decision.

(f) If the ALJ denies a motion for re-
consideration, the initial decision shall
constitute the final decision of the De-
partment head and shall be final and
binding on the parties 30 days after the
ALJ denies the motion, unless the ini-
tial decision is timely appealed to the
Department head in accordance with
§33.39.

(g) If the ALJ issues a revised initial
decision, that decision shall constitute
the final decision of the Department
head and shall be final and binding on
the parties 30 days after it is issued,
unless it is timely appealed to the De-
partment head in accordance with
§33.39.

(Authority: 31 U.S.C. 3809)

§33.39 Appeal to Department head.

(@) Any defendant who has filed a
timely answer and who is determined
in an initial decision to be liable for a
civil penalty or assessment may appeal
the decision to the Department head by
filing a notice of appeal with the De-
partment head in accordance with this
section.

(b)(1) A notice of appeal may be filed
at any time within 30 days after the
ALJ issues a final decision. However, if
another party files a motion for recon-
sideration under §33.38, consideration
of the appeal shall be stayed automati-
cally pending resolution of the motion
for reconsideration.

(2) If a motion for reconsideration is
timely filed, a notice of appeal may be
filed within 30 days after the ALJ de-
nies the motion or issues a revised ini-
tial decision, whichever applies.

(3) The Department head may extend
the initial 30-day period for an addi-
tional 30 days if the defendant files
with the Department head a request for
an extension within the initial 30-day
period and shows good cause.

(c) If the defendant files a timely no-
tice of appeal with the Department
head, and the time for filing motions
for reconsideration under §33.38 has ex-
pired, the ALJ shall forward the record
of the proceeding to the Department
head.

(d) A notice of appeal must be accom-
panied by a written brief specifying ex-

85

§33.39

ceptions to the initial decision and rea-
sons supporting the exceptions.

(e) The representative for the Gov-
ernment may file a brief in opposition
to exceptions within 30 days of receiv-
ing the notice of appeal and accom-
panying brief.

(f) There is no right to appear person-
ally before the Department head.

(9) There is no right to appeal any in-
terlocutory ruling by the ALJ.

(h) In reviewing the initial decision,
the Department head does not consider
any objection that was not raised be-
fore the ALJ unless a demonstration is
made of extraordinary circumstances
causing the failure to raise the objec-
tion.

(i) If any party demonstrates to the
satisfaction of the Department head
that additional evidence not presented
at such hearing is material and that
there were reasonable grounds for the
failure to present that evidence at the
hearing, the Department head shall re-
mand the matter to the ALJ for con-
sideration of the additional evidence.

() The Department head affirms, re-
duces, reverses, compromises, remands,
or settles any penalty or assessment,
determined by the ALJ in any initial
decision.

(Authority: 31 U.S.C. 3803(i))

(k) The Department head promptly
serves each party to the appeal with a
copy of the decision of the Department
head and a statement describing the
right of any person determined to be
liable for a penalty or assessment to
seek judicial review.

(Authority: 31 U.S.C. 3803(i)(2))

() Unless a petition for review is
filed as provided in 31 U.S.C. 3805, after
a defendant has exhausted all adminis-
trative remedies under this part and
within 60 days after the date on which
the Department head serves the defend-
ant with a copy of the Department
head’s decision, a determination that a
defendant is liable under §33.3 is final
and is not subject to judicial review.

(Authority: 31 U.S.C. 3805(a)(2))
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§33.40 Stays ordered by the Depart-
ment of Justice.

If at any time the Attorney General
or an Assistant Attorney General des-
ignated by the Attorney General trans-
mits to the Department head a written
finding that continuation of the admin-
istrative process described in this part
with respect to a claim or statement
may adversely affect any pending or
potential criminal or civil action re-
lated to such claim or statement, the
Department head stays the process im-
mediately. The Department head or-
ders the process resumed only upon re-
ceipt of the written authorization of
the Attorney General.

(Authority: 31 U.S.C. 3803(b)(3))

§33.41 Stay pending appeal.

(a) An initial decision is stayed auto-
matically pending disposition of a mo-
tion for reconsideration or of an appeal
to the Department head.

(b) No administrative stay is avail-
able following a final decision of the
Department head.

(Authority: 31 U.S.C. 3809)

§33.42 Judicial review.

Section 3805 of title 31, United States
Code, authorizes judicial review by an
appropriate United States District
Court of a final decision of the Depart-
ment head imposing penalties or as-
sessments under this part and specifies
the procedures for the review.

(Authority: 31 U.S.C. 3805)

§33.43 Collection of civil penalties and
assessments.

Section 3806 and 3808(b) of title 31,
United States Code, authorize actions
for collection of civil penalties and as-
sessments imposed under this part and
specify the procedures for those ac-
tions.

(Authority: 31 U.S.C. 3808(b))

§33.44 Right to administrative offset.

The amount of any penalty or assess-
ment that has become final, or for
which a judgment has been entered
under §33.42 or §33.43, or any amount
agreed upon in a compromise or settle-
ment under §33.46, may be collected by
administrative offset under 31 U.S.C.
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3716, except that an administrative off-
set may not be under this section
against a refund of an overpayment of
Federal taxes, then or later owing by
the United States to the defendant.

(Authority: 31 U.S.C. 3806)

§33.45 Deposit in Treasury of United
States.

All amounts collected pursuant to
this part are deposited as miscella-
neous receipts in the Treasury of the
United States, except as provided in 31
U.S.C. 3806(g).

(Authority: 31 U.S.C. 3807(b))

§33.46 Compromise or settlement.

(a) Parties may make offers of com-
promise or settlement at any time.

(Authority: 31 U.S.C. 3809)

(b) The reviewing official has the ex-
clusive authority to compromise or
settle a case under this part at any
time after the date on which the re-
viewing official is permitted to issue a
complaint and before the date on which
the ALJ issues an initial decision.

(Authority: 31 U.S.C. 3803(j))

(c) The Department head has exclu-
sive authority to compromise or settle
a case under this part at any time after
the date on which the ALJ issues an
initial decision, except during the
pendency of any review under §33.42 or
during the pendency of any action to
collect penalties and assessments
under §33.43.

(Authority: 31 U.S.C. 3803(i)(2)(C))

(d) The Attorney General has exclu-
sive authority to compromise or settle
a case under this part during the pend-
ency of any review under §33.42 or of
any action to recover penalties and as-
sessments under 31 U.S.C. 3806.

(Authority: 31 U.S.C. 3806(f))

(e) The investigating official may
recommend settlement terms to the re-
viewing official, the Department head,
or the Attorney General, as appro-
priate. The reviewing official may rec-
ommend settlement terms to the De-
partment head, or the Attorney Gen-
eral, as appropriate.

(Authority: 31 U.S.C. 3809)
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(f) Any compromise or settlement
must be in writing.

(Authority: 31 U.S.C. 3809)

§33.47 Limitations.

(a) The notice of hearing with respect
to a claim or statement must be served
in the manner specified in §33.8 within
six years after the date on which the
claim or statement is made.

(b) If the defendant fails to file a
timely answer, service of a notice
under §33.10(b) is deemed a notice of
hearing for purposes of this section.

(c) The statute of limitations may be
extended by agreement of the parties.

(Authority: 31 U.S.C. 3808)

PART 34—ADMINISTRATIVE WAGE
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AUTHORITY: 31 U.S.C. 3720D, unless other-
wise noted.

SOURCE: 68 FR 8142, Feb, 19, 2003, unless
otherwise noted.

§34.1 Purpose of this part.

This part establishes procedures the
Department of Education uses to col-
lect money from a debtor’s disposable
pay by means of administrative wage
garnishment to satisfy delinquent debt
owed to the United States.

(Authority: 31 U.S.C. 3720D)

§34.2 Scope of this part.

(a) This part applies to collection of
any financial obligation owed to the
United States that arises under a pro-
gram we administer.

(b) This part applies notwithstanding
any provision of State law.

(c) We may compromise or suspend
collection by garnishment of a debt in
accordance with applicable law.

(d) We may use other debt collection
remedies separately or in conjunction
with administrative wage garnishment
to collect a debt.

(e) To collect by offset from the sal-
ary of a Federal employee, we use the
procedures in 34 CFR part 31, not those
in this part.

(Authority: 31 U.S.C. 3720D)

§34.3 Definitions.

As used in this part, the following
definitions apply:

Administrative debt means a debt that
does not arise from an individual’s ob-
ligation to repay a loan or an overpay-
ment of a grant received under a stu-
dent financial assistance program au-
thorized under Title IV of the Higher
Education Act.

Business day means a day Monday
through Friday, unless that day is a
Federal holiday.

Certificate of service means a certifi-
cate signed by an authorized official of
the U.S. Department of Education (the
Department) that indicates the nature
of the document to which it pertains,
the date we mail the document, and to
whom we are sending the document.

Day means calendar day. For pur-
poses of computation, the last day of a
period will be included unless that day
is a Saturday, a Sunday, or a Federal



§34.4

legal holiday; in that case, the last day
of the period is the next business day
after the end of the period.

Debt or claim means any amount of
money, funds, or property that an ap-
propriate official of the Department
has determined an individual owes to
the United States under a program we
administer.

Debtor means an individual who owes
a delinquent nontax debt to the United
States under a program we administer.

Disposable pay. This term—

(a)(1) Means that part of a debtor’s
compensation for personal services,
whether or not denominated as wages,
from an employer that remains after
the deduction of health insurance pre-
miums and any amounts required by
law to be withheld.

(2) For purposes of this part,
““amounts required by law to be with-
held’” include amounts for deductions
such as social security taxes and with-
holding taxes, but do not include any
amount withheld under a court order;
and

(b) Includes, but is not limited to,
salary, bonuses, commissions, or vaca-
tion pay.

Employer. This term—

(a) Means a person or entity that em-
ploys the services of another and that
pays the latter’s wages or salary;

(b) Includes, but is not limited to,
State and local governments; and

(c) Does not include an agency of the
Federal Government.

Financial hardship means an inability
to meet basic living expenses for goods
and services necessary for the survival
of the debtor and his or her spouse and
dependents.

Garnishment means the process of
withholding amounts from an employ-
ee’s disposable pay and paying those
amounts to a creditor in satisfaction of
a withholding order.

We means the United States Depart-
ment of Education.

Withholding order. (a) This term
means any order for withholding or
garnishment of pay issued by this De-
partment, another Federal agency, a
State or private non-profit guaranty
agency, or a judicial or administrative
body.

(b) For purposes of this part, the
terms ‘‘wage garnishment order’” and
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‘‘garnishment order” have the same
meaning as ‘‘withholding order.”
You means the debtor.

(Authority: 31 U.S.C. 3720D)

§34.4 Notice of proposed garnishment.

(a) We may start proceedings to gar-
nish your wages whenever we deter-
mine that you are delinquent in paying
a debt owed to the United States under
a program we administer.

(b) We start garnishment proceedings
by sending you a written notice of the
proposed garnishment.

(c) At least 30 days before we start
garnishment proceedings, we mail the
notice by first class mail to your last
known address.

(d)(1) We keep a copy of a certificate
of service indicating the date of mail-
ing of the notice.

(2) We may retain this certificate of
service in electronic form.

(Authority: 31 U.S.C. 3720D)

§34.5 Contents of a notice of proposed
garnishment.

In a notice of proposed garnishment,
we inform you of—

(@) The nature and amount of the
debt;

(b) Our intention to collect the debt
through deductions from pay until the
debt and all accumulated interest, pen-
alties, and collection costs are paid in
full; and

(c) An explanation of your rights, in-
cluding those in §34.6, and the time
frame within which you may exercise
your rights.

(Authority: 31 U.S.C. 3720D)

§34.6 Rights in connection with gar-
nishment.

Before starting garnishment, we pro-
vide you the opportunity—

(a) To inspect and copy our records
related to the debt;

(b) To enter into a written repay-
ment agreement with us to repay the
debt under terms we consider accept-
able;

(c) For a hearing in accordance with
§34.8 concerning—

(1) The existence, amount, or current
enforceability of the debt;
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(2) The rate at which the garnish-
ment order will require your employer
to withhold pay; and

(3) Whether you have been continu-
ously employed less than 12 months
after you were involuntarily separated
from employment.

(Authority: 31 U.S.C. 3720D)

§34.7 Consideration of objection to the
rate or amount of withholding.

(a) We consider objections to the rate
or amount of withholding only if the
objection rests on a claim that with-
holding at the proposed rate or amount
would cause financial hardship to you
and your dependents.

(b) We do not provide a hearing on an
objection to the rate or amount of
withholding if the rate or amount we
propose to be withheld does not exceed
the rate or amount agreed to under a
repayment agreement reached within
the preceding six months after a pre-
vious notice of proposed garnishment.

(c) We do not consider an objection to
the rate or amount of withholding
based on a claim that by virtue of 15
U.S.C. 1673, no amount of wages are
available for withholding by the em-
ployer.

(Authority: 31 U.S.C. 3720D)

§34.8 Providing a hearing.

(a) We provide a hearing if you sub-
mit a written request for a hearing
concerning the existence, amount, or
enforceability of the debt or the rate of
wage withholding.

(b) At our option the hearing may be
an oral hearing under §34.9 or a paper
hearing under §34.10.

(Authority: 31 U.S.C. 3720D)

§34.9 Conditions for an oral hearing.

(a) We provide an oral hearing
you—

(1) Request an oral hearing; and

(2) Show in the request a good reason
to believe that we cannot resolve the
issues in dispute by review of the docu-
mentary evidence, by demonstrating
that the validity of the claim turns on
the credibility or veracity of witness
testimony.

(b) If we determine that an oral hear-
ing is appropriate, we notify you how
to receive the oral hearing.

if
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(c)(1) At your option, an oral hearing
may be conducted either in-person or
by telephone conference.

(2) We provide an in-person oral hear-
ing with regard to administrative debts
only in Washington D.C.

(3) We provide an in-person oral hear-
ing with regard to debts based on stu-
dent loan or grant obligations only at
our regional service centers in Atlanta,
Chicago, or San Francisco.

(4) You must bear all travel expenses
you incur in connection with an in-per-
son hearing.

(5) We bear the cost of any telephone
calls we place in order to conduct an
oral hearing by telephone.

(d)(1) To arrange the time and loca-
tion of the oral hearing, we ordinarily
attempt to contact you first by tele-
phone call to the number you provided
to us.

(2) If we are unable to contact you by
telephone, we leave a message direct-
ing you to contact us within 5 business
days to arrange the time and place of
the hearing.

(3) If we can neither contact you di-
rectly nor leave a message with you by
telephone—

(i) We notify you in writing to con-
tact us to arrange the time and place
of the hearing; or

(ii) We select a time and place for the
hearing, and notify you in writing of
the time and place set for the hearing.

(e) We consider you to have with-
drawn the request for an oral hearing
if—

(1) Within 15 days of the date of a
written notice to contact us, we re-
ceive no response to that notice; or

(2) Within five business days of the
date of a telephone message to contact
us, we receive no response to that mes-
sage.

(Authority: 31 U.S.C. 3720D)

§34.10 Conditions for a paper hearing.

We provide a paper hearing—

(a) If you request a paper hearing;

(b) If you requested an oral hearing,
but we determine under §34.9(e) that
you have withdrawn that request;

(c) If you fail to appear for a sched-
uled oral hearing, as provided in §34.15;
or

(d) If we deny a request for an oral
hearing because we conclude that, by a
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review of the written record, we can re-
solve the issues raised by your objec-
tions.

(Authority: 31 U.S.C. 3720D)

§34.11 Timely request for a hearing.
(a) A hearing request is timely if—
(1) You mail the request to the office

designated in the garnishment notice

and the request is postmarked not
later than the 30th day following the
date of the notice; or

(2) The designated office receives the
request not later than the 30th day fol-
lowing the date of the garnishment no-
tice.

(b) If we receive a timely written re-
quest from you for a hearing, we will
not issue a garnishment order before
we—

(1) Provide the requested hearing;
and

(2) Issue a written decision on the ob-
jections you raised.

(c) If your written request for a hear-
ing is not timely—

(1) We provide you a hearing; and

(2) We do not delay issuance of a gar-
nishment order unless—

(i) We determine from credible rep-
resentations in the request that the
delay in filing the request for hearing
was caused by factors over which you
had no control; or

(if) We have other good reason to
delay issuing a garnishment order.

(d) If we do not complete a hearing
within 60 days of an untimely request,
we suspend any garnishment order
until we have issued a decision.

(Authority: 31 U.S.C. 3720D)

§34.12 Request for reconsideration.

(a) If you have received a decision on
an objection to garnishment you may
file a request for reconsideration of
that decision.

(b) We do not suspend garnishment
merely because you have filed a re-
quest for reconsideration.

(c) We consider your request for re-
consideration if we determine that—

(1) You base your request on grounds
of financial hardship, and your finan-
cial circumstances, as shown by evi-
dence submitted with the request, have
materially changed since we issued the
decision so that we should reduce the
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amount to be garnished under the
order; or

(2)(i) You submitted with the request
evidence that you did not previously
submit; and

(if) This evidence demonstrates that
we should reconsider your objection to
the existence, amount, or enforce-
ability of the debt.

(d)(1) If we agree to reconsider the de-
cision, we notify you.

(2)(i) We may reconsider based on the
request and supporting evidence you
have presented with the request; or

(ii) We may offer you an opportunity
for a hearing to present evidence.

(Authority: 31 U.S.C. 3720D)

§34.13 Conduct of a hearing.

(a)(1) A hearing official conducts any
hearing under this part.

(2) The hearing official may be any
qualified employee of the Department
whom the Department designates to
conduct the hearing.

(b)(1) The hearing official conducts
any hearing as an informal proceeding.

(2) A witness in an oral hearing must
testify under oath or affirmation.

(3) The hearing official maintains a
summary record of any hearing.

(c) Before the hearing official con-
siders evidence we obtain that was not
included in the debt records available
for inspection when we sent notice of
proposed garnishment, we notify you
that additional evidence has become
available, may be considered by the
hearing official, and is available for in-
spection or copying.

(d) The hearing official considers any
objection you raise and evidence you
submit—

(1) In or with the request for a hear-
ng;

(2) During an oral hearing;

(3) By the date that we consider,
under §34.9(e), that a request for an
oral hearing has been withdrawn; or

(4) Within a period we set, ordinarily
not to exceed seven business days,
after—

(i) We provide you access to our
records regarding the debt, if you re-
quested access to records within 20
days after the date of the notice under
§34.4;
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(ii) We notify you that we have ob-
tained and intend to consider addi-
tional evidence;

(iii) You request an extension of time
in order to submit specific relevant
evidence that you identify to us in the
request; or

(iv) We notify you that we deny your
request for an oral hearing.

(Authority: 31 U.S.C. 3720D)

§34.14 Burden of proof.

(a)(1) We have the burden of proving
the existence and amount of a debt.

(2) We meet this burden by including
in the record and making available to
the debtor on request records that
show that—

(i) The debt exists in the amount
stated in the garnishment notice; and

(ii) The debt is currently delinquent.

(b) If you dispute the existence or
amount of the debt, you must prove by
a preponderance of the credible evi-
dence that—

(1) No debt exists;

(2) The amount we claim to be owed
on the debt is incorrect, or

(3) You are not delinquent with re-
spect to the debt.

(©)(1) If you object that the proposed
garnishment rate would cause financial
hardship, you bear the burden of prov-
ing by a preponderance of the credible
evidence that withholding the amount
of wages proposed in the notice would
leave you unable to meet the basic liv-
ing expenses of you and your depend-
ents.

(2) The standards for proving finan-
cial hardship are those in §34.24.

(d)(1) If you object on the ground
that applicable law bars us from col-
lecting the debt by garnishment at this
time, you bear the burden of proving
the facts that would establish that
claim.

(2) Examples of applicable law that
may prevent collection by garnishment
include the automatic stay in bank-
ruptcy (11 U.S.C. 362(a)), and the pre-
clusion of garnishment action against
a debtor who was involuntarily sepa-
rated from employment and has been
reemployed for less than a continuous
period of 12 months (31 U.S.C.
3720D(b)(6)).

(e) The fact that applicable law may
limit the amount that an employer
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may withhold from your pay to less
than the amount or rate we state in
the garnishment order does not bar us
from issuing the order.

(Authority: 31 U.S.C. 3720D)

§34.15 Consequences of failure to ap-
pear for an oral hearing.

(a) If you do not appear for an in-per-
son hearing you requested, or you do
not answer a telephone call convening
a telephone hearing, at the time set for
the hearing, we consider you to have
withdrawn your request for an oral
hearing.

(b) If you do not appear for an oral
hearing but you demonstrate that
there was good cause for not appearing,
we may reschedule the oral hearing.

(c) If you do not appear for an oral
hearing you requested and we do not
reschedule the hearing, we provide a
paper hearing to review your objec-
tions, based on the evidence in your
file and any evidence you have already
provided.

(Authority: 31 U.S.C. 3720D)

§34.16 Issuance of the hearing deci-
sion.

(a) Date of decision. The hearing offi-
cial issues a written opinion stating his
or her decision, as soon as practicable,
but not later than 60 days after the
date on which we received the request
for hearing.

(b) If we do not provide you with a
hearing and render a decision within 60
days after we receive your request for a
hearing—

(1) We do not issue a garnishment
order until the hearing is held and a
decision rendered; or

(2) If we have already issued a gar-
nishment order to your employer, we
suspend the garnishment order begin-
ning on the 61st day after we receive
the hearing request until we provide a
hearing and issue a decision.

(Authority: 31 U.S.C. 3720D)

§34.17

(a) The written decision is based on
the evidence contained in the hearing
record. The decision includes—

(1) A description of the evidence con-
sidered by the hearing official;

Content of decision.
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(2) The hearing official’s findings,
analysis, and conclusions regarding ob-
jections raised to the existence or
amount of the debt;

(3) The rate of wage withholding
under the order, if you objected that
withholding the amount proposed in
the garnishment notice would cause an
extreme financial hardship; and

(4) An explanation of your rights
under this part for reconsideration of
the decision.

(b) The hearing official’s decision is
the final action of the Secretary for
the purposes of judicial review under
the Administrative Procedure Act (5
U.S.C. 701 et seq.).

(Authority: 31 U.S.C. 3720D)

§34.18 Issuance of the wage garnish-
ment order.

(a)(1) If you fail to make a timely re-
quest for a hearing, we issue a garnish-
ment order to your employer within 30
days after the deadline for timely re-
questing a hearing.

(2) If you make a timely request for
a hearing, we issue a withholding order
within 30 days after the hearing official
issues a decision to proceed with gar-
nishment.

(b)(1) The garnishment order we issue
to your employer is signed by an offi-
cial of the Department designated by
the Secretary.

(2) The designated official’s signature
may be a computer-generated fac-
simile.

(c)(1) The garnishment order contains
only the information we consider nec-
essary for your employer to comply
with the order and for us to ensure
proper credit for payments received
from your employer.

(2) The order includes your name, ad-
dress, and social security number, as
well as instructions for withholding
and information as to where your em-
ployer must send the payments.

(d)(1) We keep a copy of a certificate
of service indicating the date of mail-
ing of the order.

(2) We may create and maintain the
certificate of service as an electronic
record.

(Authority: 31 U.S.C. 3720D)
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§34.19 Amounts to be withheld under
a garnishment order.

(a)(1) After an employer receives a
garnishment order we issue, the em-
ployer must deduct from all disposable
pay of the debtor during each pay pe-
riod the amount directed in the gar-
nishment order unless this section or
§34.20 requires a smaller amount to be
withheld.

(2) The amount specified in the gar-
nishment order does not apply if other
law, including this section, requires
the employer to withhold a smaller
amount.

(b) The employer must comply with
our garnishment order by withholding
the lesser of—

(1) The amount directed in the gar-
nishment order; or—

(2) The amount specified in 15 U.S.C.
1673(a)(2) (Restriction on Garnish-
ment); that is, the amount by which a
debtor’s disposable pay exceeds an
amount equal to 30 times the minimum
wage. (See 29 CFR 870.10.)

(Authority: 31 U.S.C. 3720D)

§34.20 Amount to be withheld under
multiple garnishment orders.

If a debtor’s pay is subject to several
garnishment orders, the employer must
comply with our garnishment order as
follows:

(a) Unless other Federal law requires
a different priority, the employer must
pay us the amount calculated under
§34.19(b) before the employer complies
with any later garnishment orders, ex-
cept a family support withholding
order.

(b) If an employer is withholding
from a debtor’s pay based on a garnish-
ment order served on the employer be-
fore our order, or if a withholding order
for family support is served on an em-
ployer at any time, the employer must
comply with our garnishment order by
withholding an amount that is the
smaller of—

(1) The amount calculated under
§34.19(b); or

(2) An amount equal to 25 percent of
the debtor’s disposable pay less the
amount or amounts withheld under the
garnishment order or orders with pri-
ority over our order.
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(c)(1) If a debtor owes more than one
debt arising from a program we admin-
ister, we may issue multiple garnish-
ment orders.

(2) The total amount withheld from
the debtor’s pay for orders we issue
under paragraph (c)(1) of this section
does not exceed the amounts specified
in the orders, the amount specified in
§34.19(b)(2), or 15 percent of the debt-
or’s disposable pay, whichever is small-
est.

(d) An employer may withhold and
pay an amount greater than that
amount in paragraphs (b) and (c) of
this section if the debtor gives the em-
ployer written consent.

(Authority: 31 U.S.C. 3720D)

§34.21 Employer certification.

(a) Along with a garnishment order,
we send to an employer a certification
in a form prescribed by the Secretary
of the Treasury.

(b) The employer must complete and
return the certification to us within
the time stated in the instructions for
the form.

(c) The employer must include in the
certification information about the
debtor’s employment status, payment
frequency, and disposable pay available
for withholding.

(Authority: 31 U.S.C. 3720D)

§34.22 Employer responsibilities.

(a)(1) Our garnishment order indi-
cates a reasonable period of time with-
in which an employer must start with-
holding under the order.

(2) The employer must promptly pay
to the Department all amounts the em-
ployer withholds according to the
order.

(b) The employer may follow its nor-
mal pay and disbursement cycles in
complying with the garnishment order.

(c) The employer must withhold the
appropriate amount from the debtor’s
wages for each pay period until the em-
ployer receives our notification to dis-
continue wage garnishment.

(d) The employer must disregard any
assignment or allotment by an em-
ployee that would interfere with or
prohibit the employer from complying
with our garnishment order, unless
that assignment or allotment was
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made for a family support judgment or
order.

(Authority: 31 U.S.C. 3720D)

§34.23 Exclusions from garnishment.

(a) We do not garnish your wages if
we have credible evidence that you—

(1) Were involuntarily separated from
employment; and

(2) Have not yet been reemployed
continuously for at least 12 months.

(b) You have the burden of informing
us of the circumstances surrounding an
involuntary separation from employ-
ment.

(Authority: 31 U.S.C. 3720D)

§34.24 Claim of financial hardship by
debtor subject to garnishment.

(a) You may object to a proposed gar-
nishment on the ground that with-
holding the amount or at the rate stat-
ed in the notice of garnishment would
cause financial hardship to you and
your dependents. (See §34.7)

(b) You may, at any time, object that
the amount or the rate of withholding
which our order specifies your em-
ployer must withhold causes financial
hardship.

(c)(1) We consider an objection to an
outstanding garnishment order and
provide you an opportunity for a hear-
ing on your objection only after the
order has been outstanding for at least
six months.

(2) We may provide a hearing in ex-
traordinary circumstances earlier than
six months if you show in your request
for review that your financial cir-
cumstances have substantially changed
after the notice of proposed garnish-
ment because of an event such as in-
jury, divorce, or catastrophic illness.

(d)(1) You bear the burden of proving
a claim of financial hardship by a pre-
ponderance of the credible evidence.

(2) You must prove by credible docu-
mentation—

(i) The amount of the costs incurred
by you, your spouse, and any depend-
ents, for basic living expenses; and

(if) The income available from any
source to meet those expenses.

(e)(1) We consider your claim of fi-
nancial hardship by comparing—
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(i) The amounts that you prove are
being incurred for basic living ex-
penses; against

(if) The amounts spent for basic liv-
ing expenses by families of the same
size and similar income to yours.

(2) We regard the standards published
by the Internal Revenue Service under
26 U.S.C. 7122(c)(2) (the ‘‘*National
Standards’) as establishing the aver-
age amounts spent for basic living ex-
penses for families of the same size as,
and with family incomes comparable
to, your family.

(3) We accept as reasonable the
amount that you prove you incur for a
type of basic living expense to the ex-
tent that the amount does not exceed
the amount spent for that expense by
families of the same size and similar
income according to the National
Standards.

(4) If you claim for any basic living
expense an amount that exceeds the
amount in the National Standards, you
must prove that the amount you claim
is reasonable and necessary.

(Authority: 31 U.S.C. 3720D)

§34.25 Determination of financial

hardship.

(a)(1) If we conclude that garnish-
ment at the amount or rate proposed in
a notice would cause you financial
hardship, we reduce the amount of the
proposed garnishment to an amount
that we determine will allow you to
meet proven basic living expenses.

(2) If a garnishment order is already
in effect, we notify your employer of
any change in the amount the em-
ployer must withhold or the rate of
withholding under the order.

(b) If we determine that financial
hardship would result from garnish-
ment based on a finding by a hearing
official or under a repayment agree-
ment we reached with you, this deter-
mination is effective for a period not
longer than six months after the date
of the finding or agreement.

(©)(1) After the effective period re-
ferred to in paragraph (b) of this sec-
tion, we may require you to submit
current information regarding your
family income and living expenses.

(2) If we conclude from a review of
that evidence that we should increase

94

34 CFR Subtitle A (7-1-05 Edition)

the rate of withholding or payment,
we—

(i) Notify you; and

(ii) Provide you with an opportunity
to contest the determination and ob-
tain a hearing on the objection under
the procedures in §34.24.

(Authority: 31 U.S.C. 3720D)

§34.26 Ending garnishment.

(a)(1) A garnishment order we issue is
effective until we rescind the order.

(2) If an employer is unable to honor
a garnishment order because the
amount available for garnishment is
insufficient to pay any portion of the
amount stated in the order, the em-
ployer must—

(i) Notify us; and

(ii) Comply with the order when suffi-
cient disposable pay is available.

(b) After we have fully recovered the
amounts owed by the debtor, including
interest, penalties, and collection
costs, we send the debtor’s employer
notification to stop wage withholding.

(Authority: 31 U.S.C. 3720D)

§34.27 Actions by employer prohibited
by law.

An employer may not discharge,
refuse to employ, or take disciplinary
action against a debtor due to the
issuance of a garnishment order under
this part.

(Authority: 31 U.S.C. 3720D)

§34.28 Refunds of amounts collected
in error.

(a) If a hearing official determines
under 8§34.16 and 34.17 that a person
does not owe the debt described in our
notice or that an administrative wage
garnishment wunder this part was
barred by law at the time of the collec-
tion action, we promptly refund any
amount collected by means of this gar-
nishment.

(b) Unless required by Federal law or
contract, we do not pay interest on a
refund.

(Authority: 31 U.S.C. 3720D)

§34.29 Enforcement action against em-
ployer for noncompliance with gar-
nishment order.

(a) If an employer fails to comply
with §34.22 to withhold an appropriate
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amount from wages owed and payable
to an employee, we may sue the em-
ployer for that amount.

(b)(1) We do not file suit under para-
graph (a) of this section before we ter-
minate action to enforce the debt as a
personal liability of the debtor.

(2) However, the provision of para-
graph (b)(1) of this section may not
apply if earlier filing of a suit is nec-
essary to avoid expiration of any appli-
cable statute of limitations.

(c)(1) For purposes of this section,
termination of an action to enforce a
debt occurs when we terminate collec-
tion action in accordance with the
FCCS, other applicable standards, or
paragraph (c)(2) of this section.

(2) We regard termination of the col-
lection action to have occurred if we
have not received for one year any pay-
ments to satisfy the debt, in whole or
in part, from the particular debtor
whose wages were subject to garnish-
ment.

(Authority: 31 U.S.C. 3720D)

§34.30 Application of payments and
accrual of interest.

We apply payments received through
a garnishment in the following order—

(a) To costs incurred to collect the
debt;

(b) To interest accrued on the debt at
the rate established by—

(1) The terms of the obligation under
which it arises; or

(2) Applicable law; and

(c) To outstanding principal of the
debt.

(Authority: 31 U.S.C. 3720D)

PART 35—TORT CLAIMS AGAINST
THE GOVERNMENT

Subpart A—General

Sec.
35.1 Scope of regulations.

Subpart B—Procedures

35.2 Administrative claim; when presented;
place of filing.

35.3 Administrative claim; who may file.

35.4 Administrative claim; evidence and in-
formation to be submitted.

35.5 Investigation of claims.

35.6 Final denial of claim.

35.7 Payment of approved claims.
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35.8 Release.
35.9 Penalties.
35.10 Limitation on Department’s author-
ity.
AUTHORITY: Sec. 1(a), 80 Stat. 306; 28 U.S.C.
2672; 28 CFR, part 14.

SOURCE: 45 FR 30834, May 9, 1980, unless
otherwise noted.

Subpart A—General

§35.1 Scope of regulations.

The regulations in this part shall
apply only to claims asserted under the
Federal Tort Claims Act, as amended,
28 U.S.C. 2671-2680, for money damages
against the United States for damage
to or loss of property or personal in-
jury or death caused by the negligent
or wrongful act or omission of any em-
ployee of the Department of Education
while acting within the scope of his of-
fice or employment.

Subpart B—Procedures

§35.2 Administrative claim; when pre-
sented; place of filing.

(a) For purposes of the regulations in
this part, a claim shall be deemed to
have been presented when the Depart-
ment of Education receives, at a place
designated in paragraph (b) of this sec-
tion, an executed Standard Form 95 or
other written notification of an inci-
dent accompanied by a claim for
money damages in a sum certain for
damage to or loss of property, for per-
sonal injury, or for death, alleged to
have occurred by reason of the inci-
dent. A claim which should have been
presented to the Department but which
was mistakenly addressed to or filed
with another Federal agency, shall be
deemed to be presented to the Depart-
ment as of the date that the claim is
received by the Department. A claim
mistakenly addressed to or filed with
the Department shall forthwith be
transferred to the appropriate Federal
agency, if ascertainable, or returned to
the claimant.

(b) A claim presented in compliance
with paragraph (a) of this section may
be amended by the claimant at any
time prior to final action by the Sec-
retary or prior to the exercise of the
claimant’s option to bring suit under 28
U.S.C. 2675(a). Amendments shall be
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submitted in writing and signed by the
claimant or his duly authorized agent
or legal representative. Upon the time-
ly filing of an amendment to a pending
claim, the Department shall have 6
months in which to make a final dis-
position of the claim as amended and
the claimant’s option under 28 U.S.C.
2675(a) shall not accrue until 6 months
after the filing of an amendment.

(c) Forms may be obtained and
claims may be filed, with the Depart-
ment of Education Claims Officer,
Washington, DC 20202.

§35.3 Administrative claim; who may
file.

(a) A claim for injury to or loss of
property may be presented by the
owner of the property interest which is
the subject of the claim, his duly au-
thorized agent, or his legal representa-
tive.

(b) A claim for personal injury may
be presented by the injured person, his
duly authorized agent, or his legal rep-
resentative.

(c) A claim based on death may be
presented by the executor or adminis-
trator of the decedent’s estate or by
any other person legally entitled to as-
sert such a claim under applicable
state law.

(d) A claim for loss wholly com-
pensated by an insurer with the rights
of a subrogee may be presented by the
insurer. A claim for loss partially com-
pensated by an insurer with the rights
of a subrogee may be presented by the
insurer or the insured individually, as
their respective interests appear, or
jointly. Whenever an insurer presents a
claim asserting the rights of a
subrogee, he shall present with his
claim appropriate evidence that he has
the rights of a subrogee.

(e) A claim presented by an agent or
legal representative shall be presented
in the name of the claimant, be signed
by the agent or legal representative,
show the title or legal capacity of the
person signing, and be accompanied by
evidence of his authority to present a
claim on behalf of the claimant as
agent, executor, administrator, parent,
guardian, or other representative.
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§35.4 Administrative claim; evidence
and information to be submitted.

(a) Death. In support of a claim based
on death, the claimant may be required
to submit the following evidence or in-
formation:

(1) An authenticated death certifi-
cate or other competent evidence show-
ing cause of death, date of death, and
age of the decedent.

(2) Decedent’s employment or occu-
pation at time of death, including his
monthly or yearly salary or earnings
(if any), and the duration of his last
employment or occupation.

(3) Full names, addresses, birth dates,
kinship, and marital status of the dece-
dent’s survivors, including identifica-
tion of those survivors who were de-
pendent for support upon the decedent
at the time of his death.

(4) Degree of support afforded by the
decedent to each survivor dependent
upon him for support at the time of his
death.

(5) Decedent’s general physical and
mental condition before death.

(6) Itemized bills for medical and bur-
ial expenses incurred by reason of the
incident causing death, or itemized re-
ceipts of payments for such expenses.

(7) If damages for pain and suffering
prior to death are claimed, a physi-
cian’s detailed statement specifying
the injuries suffered, duration of pain
and suffering, any drugs administered
for pain and the decedent’s physical
condition in the interval between in-
jury and death.

(8) Any other evidence or information
which may have a bearing on either the
responsibility of the United States for
the death or the damages claimed.

(b) Personal injury. In support of a
claim for personal injury, including
pain and suffering, the claimant may
be required to submit the following
evidence or information:

(1) A written report by his attending
physician or dentist setting forth the
nature and extent of the injury, nature
and extent of treatment, any degree of
temporary or permanent disability, the
prognosis, period of hospitalization,
and any diminished earning capacity.
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In addition, the claimant may be re-
quired to submit to a physical or men-
tal examination by a physician em-
ployed or designated by the Depart-
ment. A copy of the report of the exam-
ining physician shall be made available
to the claimant upon the claimant’s
written request provided that claimant
has, upon request, furnished the report
referred to in the first sentence of this
paragraph and has made or agrees to
make available to the Department any
other physician’s reports previously or
thereafter made of the physical or
mental condition which is the subject
matter of his claim.

(2) Itemized bills for medical, dental,
and hospital expenses incurred, or
itemized receipts of payment for such
expenses.

(3) If the prognosis reveals the neces-
sity for future treatment, a statement
of expected duration of and expenses
for such treatment.

(4) If a claim is made for loss of time
from employment, a written statement
from his employer showing actual time
lost from employment, whether he is a
full or part-time employee, and wages
or salary actually lost.

(5) If a claim is made for loss of in-
come and the claimant is self-em-
ployed, documentary evidence showing
the amount of earnings actually lost.

(6) Any other evidence or information
which may have a bearing on either the
responsibility of the United States for
the personal injury or the damages
claimed.

(c) Property damage. In support of a
claim for damage to or loss of property,
real or personal, the claimant may be
required to submit the following evi-
dence or information:

(1) Proof of ownership.

(2) A detailed statement of the
amount claimed with respect to each
item of property.

(3) An itemized receipt of payment
for necessary repairs or itemized writ-
ten estimates of the cost of such re-
pairs.

(4) A statement listing date of pur-
chase, purchase price, market value of
the property as of date of damage, and
salvage value, where repair is not eco-
nomical.

(5) Any other evidence or information
which may have a bearing either on the
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responsibility of the United States for
the injury to or loss of property or the
damages claimed.

(d) Time limit. All evidence required
to be submitted by this section shall be
furnished by the claimant within a rea-
sonable time. Failure of a claimant to
furnish evidence necessary to a deter-
mination of his claim within three
months after a request therefor has
been mailed to his last known address
may be deemed an abandonment of the
claim. The claim may be thereupon
disallowed.

§35.5 Investigation of claims.

When a claim is received, the Depart-
ment will make such investigation as
may be necessary or appropriate for a
determination of the validity of the
claim.

§35.6 Final denial of claim.

(a) Final denial of an administrative
claim shall be in writing and sent to
the claimant, his attorney, or legal
representative by certified or reg-
istered mail. The notification of final
denial may include a statement of the
reasons for the denial and shall include
a statement that, if the claimant is
dissatisfied with the Department’s ac-
tion, he may file suit in an appropriate
U.S. District Court not later than 6
months after the date of mailing of the
notification.

(b) Prior to the commencement of
suit and prior to the expiration of the
6-month period after the date of mail-
ing, by certified or registered mail of
notice of final denial of the claim as
provided in 28 U.S.C. 2401(b), a claim-
ant, his duly authorized agent, or legal
representative, may file a written re-
quest with the Department for recon-
sideration of a final denial of a claim
under paragraph (a) of this section.
Upon the timely filing of a request for
reconsideration the Department shall
have 6 months from the date of filing
in which to make a final disposition of
the claim and the claimant’s option
under 28 U.S.C. 2675(a) to bring suit
shall not accrue until 6 months after
the filing of a request for reconsider-
ation. Final Department action on a
request for reconsideration shall be ef-
fected in accordance with the provi-
sions of paragraph (a) of this section.
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§35.7 Payment of approved claims.

(a) Upon allowance of his claim,
claimant or his duly authorized agent
shall sign the voucher for payment,
Standard Form 1145, before payment is
made.

(b) When the claimant is represented
by an attorney, the voucher for pay-
ment (SF 1145) shall designate both the
claimant and his attorney as ‘‘payees.”’
The check shall be delivered to the at-
torney whose address shall appear on
the voucher.

§35.8 Release.

Acceptance by the claimant, his
agent or legal representative, of any
award, compromise or settlement made
hereunder, shall be final and conclusive
on the claimant, his agent or legal rep-
resentative and any other person on
whose behalf or for whose benefit the
claim has been presented, and shall
constitute a complete release of any
claim against the United States and
against any employee of the Govern-
ment whose act or omission gave rise
to the claim, by reason of the same
subject matter.

§35.9 Penalties.

A person who files a false claim or
makes a false or fraudulent statement
in a claim against the United States
may be liable to a fine of not more
than $10,000 or to imprisonment of not
more than 5 years, or both (18 U.S.C.
287.1001), and, in addition, to a for-
feiture of $2,000 and a penalty of double
the loss or damage sustained by the
United States (31 U.S.C. 231).

§35.10 Limitation on Department’s au-
thority.

(a) An award, compromise or settle-
ment of a claim hereunder in excess of
$25,000 shall be effected only with the
prior written approval of the Attorney
General or his designee. For the pur-
poses of this paragraph, a principal
claim and any derivative or subrogated
claim shall be treated as a single
claim.

(b) An administrative claim may be
adjusted, determined, compromised or
settled hereunder only after consulta-
tion with the Department of Justice
when, in the opinion of the Depart-
ment:

98

34 CFR Subtitle A (7-1-05 Edition)

(1) A new precedent or a new point of
law is involved; or

(2) A question of policy is or may be
involved; or

(3) The United States is or may be
entitled to indemnity or contribution
from a third party and the Department
is unable to adjust the third party
claim; or

(4) The compromise of a particular
claim, as a practical matter, will or
may control the disposition of a re-
lated claim in which the amount to be
paid may exceed $25,000.

(¢) An administrative claim may be
adjusted, determined, compromised or
settled only after consultation with
the Department of Justice when it is
learned that the United States or an
employee, agent or cost plus con-
tractor of the United States is involved
in litigation based on a claim arising
out of the same incident or trans-
action.

PART 36—ADJUSTMENT OF CIVIL
MONETARY PENALTIES FOR IN-
FLATION

Sec.
36.1 Purpose.
36.2 Penalty adjustment.

AUTHORITY: 28 U.S.C. 2461 note and 31
U.S.C. 3701 note, unless otherwise noted.

SOURCE: 67 FR 69655, Nov. 18, 2002, unless
otherwise noted.

§36.1 Purpose.

The purpose of this part is to make
inflation adjustments to the civil mon-
etary penalties within the jurisdiction
of the Department of Education. These
penalties are subject to review and ad-
justment as necessary at least once
every 4 years in accordance with the
Federal Civil Penalties Inflation Ad-
justment Act of 1990, as amended.

(Authority: 28 U.S.C. 2461 note and 31 U.S.C.
3701 note)

§36.2 Penalty adjustment.

The citations for the adjusted pen-
alty provisions, a brief description of
the penalty, and the adjusted max-
imum (and minimum, if applicable)
penalty amounts are listed in Table I.
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TABLE |, SECTION 36.2—CIVIL MONETARY PENALTY INFLATION ADJUSTMENTS

Statute

Description

New maximum (and
minimum, if applica-
ble) penalty amount

20 U.S.C. 1015(c)(5)

20 U.S.C. 1027(f)(3)

20 U.S.C. 1082(g)

20 U.S.C. 1094(c)(3)(B)

31 U.S.C. 1352(c)(1) and
©))(A).

31 U.S.C. 3802(a)(1) and

Provides for a fine of up to $25,000 for failure by an institution of higher
education (IHE) to provide information on the cost of higher education
to the Commissioner of Education Statistics.

Provides for a fine of up to $25,000 for failure by an IHE to provide in-
formation to the State and the public regarding its teacher-preparation
programs.

Provides for a civil penalty of up to $25,000 for violations by lenders and
guaranty agencies of Title IV-B of the Higher Education Act of 1965,
as amended (HEA), which authorizes the Federal Family Education
Loan Program.

Provides for a civil penalty of up to $25,000. for an institution of higher
education’s violation of Title IV of the Higher Education Act of 1965,
as amended, which authorizes various programs of student financial
assistance.

Provides for a civil penalty of $10,000 to $100,000 for recipients of Gov-
ernment grants, contracts, etc. that lobby Congress or the Executive
Branch with respect to the award of Government grants and contracts.

Provides for a civil penalty of up to $5,000. for false claims and state-

$27,500.

$27,500.

$27,500.

$27,500.

$11,000 to
$110,000.

$5,500.

(@)(2).

ments made to the Government.

(Authority: 28 U.S.C. 2461 note and 31 U.S.C. 3701 note)

[67 FR 69655, Nov. 18, 2002, as amended at 70
FR 298, Jan. 4, 2005]

PART 60—INDEMNIFICATION OF
DEPARTMENT OF EDUCATION
EMPLOYEES

Sec.

60.1 What are the policies of the Depart-
ment regarding indemnification?

60.2 What procedures apply to requests for
indemnification?

AUTHORITY: 20 U.S.C. 3411, 3461, 3471, and
3474.

SOURCE: 54 FR 7148, Feb. 16, 1989, unless
otherwise noted.

§60.1 What are the policies of the De-
partment regarding indemnifica-
tion?

(a)(1) The Department of Education
may indemnify, in whole or in part, an
employee for any verdict, judgment, or
other monetary award rendered against
the employee if—

(i) The conduct giving rise to the ver-
dict, judgment, or award occurred
within the scope of his or her employ-
ment with the Department; and

(ii) The indemnification is in the in-
terest of the United States, as deter-
mined by the Secretary.

(2) The regulations in this part apply
to an action pending against an ED em-
ployee as of March 30, 1989, as well as
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to any action commenced after that
date.

(3) As used in this part, the term em-
ployee includes—

(i) A present or former officer or em-
ployee of the Department or of an advi-
sory committee to the Department, in-
cluding a special Government em-
ployee;

(ii) An employee of another Federal
agency on detail to the Department; or

(iii) A student volunteer under 5
U.S.C. 3111.

(4) As used in this part the term Sec-
retary means the Secretary of the De-
partment of Education or an official or
employee of the Department acting for
the Secretary under a delegation of au-
thority.

(b)(1) The Department may pay, in
whole or in part, to settle or com-
promise a personal damage claim
against an employee if—

(i) The alleged conduct giving rise to
the personal damage claim occurred
within the scope of employment; and

(ii) The settlement or compromise is
in the interest of the United States, as
determined by the Secretary.

(2) Payment under paragraph (b)(1) of
this section may include reimburse-
ment, in whole or in part, of an em-
ployee for prior payment made by the
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employee under a settlement or com-
promise that meets the requirements
of this section.

(c) The Department does not indem-
nify or settle a personal damage claim
before entry of an adverse verdict,
judgment, or monetary award unless
the Secretary determines that excep-
tional circumstances justify the earlier
indemnification or settlement.

(d) Any payment under this part, ei-
ther to indemnify a Department of
Education employee or to settle a per-
sonal damage claim, is contingent upon
the availability of appropriated funds.

(Authority: 20 U.S.C. 3411, 3461, 3471, and 3474)

§60.2 What procedures apply to re-
quests for indemnification?

(a) When an employee of the Depart-
ment of Education becomes aware that
an action has been filed against the
employee in his or her individual ca-
pacity as a result of conduct taken
within the scope of his or her employ-
ment, the employee shall immediately
notify the head of his or her principal
operating component and shall cooper-
ate with appropriate officials of the
Department in the defense of the ac-
tion.

(b) As part of the notification in
paragraph (a) of this section or at a
later time, the employee may request—

(1) Indemnification to satisfy a ver-
dict, judgment, or award entered
against the employee; or

(2) Payment to satisfy the require-
ments of a settlement proposal.

(c)(1) The employee’s request must be
in writing to the head of his or her
principal operating component and
must be accompanied by copies of the
complaint and other documents filed in
the action, including the verdict, judg-
ment, award, settlement, or settlement
proposal, as appropriate.

(2)(i) As used in this section, the
term principal operating component
means an office in the Department
headed by an Assistant Secretary, a
Deputy Under Secretary, or an equiva-
lent departmental officer who reports
directly to the Secretary.

(ii) The term also includes the Office
of the Secretary and the Office of the
Under Secretary.

(d) The head of the employee’s prin-
cipal operating component submits to
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the General Counsel, in a timely man-
ner, the request, together with a rec-
ommended disposition of the request.

(e) The General Counsel forwards to
the Secretary for decision—

(1) The employee’s request;

(2) The recommendation of the head
of the employee’s principal operating
component; and

(3) The General
ommendation.

Counsel’s  rec-

(Authority: 20 U.S.C. 3411, 3461, 3471, and 3474)

PART 73—STANDARDS OF
CONDUCT

Sec.

73.1 Cross-reference to employee ethical
conduct standards and financial disclo-
sure regulations.

73.2 Conflict of interest waiver.

APPENDIX TO PART 73—CODE OF ETHICS FOR
GOVERNMENT SERVICE

AUTHORITY: 5 U.S.C. 301, 7301; 18 U.S.C. 208;
and E.O. 12674, 3 CFR, 1989 Comp., p. 215, as
modified by E.O. 12731, 3 CFR, 1990 Comp., p.
306.

SOURCE: 60 FR 5818, Jan. 30, 1995, unless
otherwise noted.

§73.1 Cross-reference to employee eth-
ical conduct standards and finan-
cial disclosure regulations.

Employees of the Department of Edu-
cation are subject to the executive
branch-wide Standards of Ethical Con-
duct at 5 CFR part 2635 and to the De-
partment of Education regulation at 5
CFR part 6301 which supplements the
executive branch-wide standards with a
requirement for employees to obtain
prior approval to participate in certain
outside activities. In addition, employ-
ees are subject to the executive branch-
wide financial disclosure regulations at
5 CFR part 2634.

§73.2 Conflict of interest waiver.

If a financial interest arises from
ownership by an employee—or other
person or enterprise referred to in 5
CFR 2635.402(b)(2)—of stock in a widely
diversified mutual fund or other regu-
lated investment company that in turn
owns stock in another enterprise, that
financial interest is exempt from the
prohibition in 5 CFR 2635.402(a).
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APPENDIX TO PART 73—CODE OF ETHICS
FOR GOVERNMENT SERVICE

Any person in Government service should:

Put loyalty to the highest moral principles
and to country above loyalty to persons,
party, or Government department.

Uphold the Constitution, laws, and regula-
tions of the United States and of all govern-
ments therein and never be a party to their
evasion.

Give a full day’s labor for a full day’s pay;
giving earnest effort and best thought to the
performance of duties.

Seek to find and employ more efficient and
economical ways of getting tasks accom-
plished.

Never discriminate unfairly by the dis-
pensing of special favors or privileges to any-
one, whether for remuneration or not; and
never accept, for himself or herself or for
family members, favors or benefits under cir-
cumstances which might be construed by
reasonable persons as influencing the per-
formance of governmental duties.

Make no private promises of any kind
binding upon the duties of office, since a
Government employee has no private word
which can be binding on public duty.

Engage in no business with the Govern-
ment, either directly or indirectly, which is
inconsistent with the conscientious perform-
ance of governmental duties.

Never use any information gained con-
fidentially in the performance of govern-
mental duties as a means of making private
profit.

Expose corruption wherever discovered.

Uphold these principles, ever conscious
that public office is a public trust.

(This Code of Ethics was unanimously passed
by the United States Congress on June 27,
1980, and signed into law as Public Law 96-303
by the President on July 3, 1980.)

PART 74—ADMINISTRATION OF
GRANTS AND AGREEMENTS WITH
INSTITUTIONS OF HIGHER EDU-
CATION, HOSPITALS, AND OTHER
NON-PROFIT ORGANIZATIONS

Subpart A—General

Sec.
74.1
74.2
74.3
74.4
74.5

Purpose.

Definitions.

Effect on other issuances.
Deviations.

Subawards.

Subpart B—Pre-Award Requirements

74.10 Purpose.
74.11 Pre-award policies.

Pt. 74

74.12 Forms for applying for Federal assist-
ance.

74.13 Debarment and suspension.

74.14 Special award conditions.

74.15 Metric system of measurement.

74.16 Resource Conservation and Recovery
Act.

74.17 Certifications and representations.

Subpart C—Post-Award Requirements
FINANCIAL AND PROGRAM MANAGEMENT

74.20 Purpose of financial and program man-

agement.

74.21 Standards for financial management
systems.

74.22 Payment.

74.23 Cost sharing or matching.

74.24
74.25
74.26
74.27
74.28

Program income.

Revision of budget and program plans.
Non-Federal audits.

Allowable costs.

Period of availability of funds.

PROPERTY STANDARDS

74.30
74.31
74.32
74.33

Purpose of property standards.

Insurance coverage.

Real property.

Federally-owned and exempt property.

74.34 Equipment.

74.35 Supplies and other expendable prop-
erty.

74.36 Intangible property.

74.37 Property trust relationship.

PROCUREMENT STANDARDS

Purpose of procurement standards.
Recipient responsibilities.

Codes of conduct.

Competition.

Procurement procedures.

Cost and price analysis.
Procurement records.

Contract administration.

Contract provisions.

REPORTS AND RECORDS

74.50 Purpose of reports and records.

74.51 Monitoring and reporting program
performance.

74.52 Financial reporting.

74.53 Retention and access requirements for
records.

TERMINATION AND ENFORCEMENT

74.60 Purpose of termination and enforce-
ment.

74.61 Termination.

74.62 Enforcement.

Subpart D—After-the-Award Requirements

74.70 Purpose.

74.71 Closeout procedures.

74.72 Subsequent adjustments
tinuing responsibilities.

and con-
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74.73 Collection of amounts due.

APPENDIX A TO PART 74—CONTRACT PROVI-
SIONS

AUTHORITY: 20 U.S.C. 1221e-3 and 3474; OMB
Circular A-110, unless otherwise noted.

SOURCE: 59 FR 34724, July 6, 1994, unless
otherwise noted.

Subpart A—General

§74.1 Purpose.

(a) This part establishes uniform ad-
ministrative requirements for Federal
grants and agreements awarded to in-
stitutions of higher education, hos-
pitals, and other non-profit organiza-
tions.

(b) The Secretary does not impose ad-
ditional or inconsistent requirements,
except as provided in §§74.4 and 74.14 or
unless specifically required by Federal
statute or executive order.

(c) This part applies to all recipients
other than State and local govern-
ments and Indian tribal organizations.
Uniform requirements for State and
local governments and tribal organiza-
tions are in 34 CFR Part 80—Uniform
Administrative Requirements for
Grants and Cooperative Agreements to
State and Local Governments.

(d) Non-profit organizations that im-
plement Federal programs for the
States are also subject to State re-
quirements.

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§74.2 Definitions.

The following definitions apply to
this part:

Accrued expenditures means the
charges incurred by the recipient dur-
ing a given period requiring the provi-
sion of funds for—

(1) Goods and other tangible property
received;

(2) Services performed by employees,
contractors, subrecipients, and other
payees; and

(3) Other amounts becoming owed
under programs for which no current
services or performance is required.

Accrued income means the sum of—

(1) Earnings during a given period
from—

(i) Services performed by the recipi-
ent; and
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(ii) Goods and other tangible prop-
erty delivered to purchasers; and

(2) Amounts becoming owed to the
recipient for which no current services
or performance is required by the re-
cipient.

Acquisition cost of equipment means
the net invoice price of the equipment,
including the cost of modifications, at-
tachments, accessories, or auxiliary
apparatus necessary to make the prop-
erty usable for the purpose for which it
was acquired. Other charges, such as
the cost of installation, transportation,
taxes, duty, or protective in-transit in-
surance, shall be included or excluded
from the unit acquisition cost in ac-
cordance with the recipient’s regular
accounting practices.

Advance means a payment made by
Treasury check or other appropriate
payment mechanism to a recipient
upon its request either before outlays
are made by the recipient or through
the use of predetermined payment
schedules.

Award means financial assistance
that provides support or stimulation to
accomplish a public purpose. Awards
include grants and other agreements in
the form of money or property, in lieu
of money, by the Federal Government
to an eligible recipient. The term does
not include—

(1) Technical assistance, which pro-
vides services instead of money;

(2) Other assistance in the form of
loans, loan guarantees, interest sub-
sidies, or insurance;

(3) Direct payments of any kind to
individuals; and

(4) Contracts which are required to be
entered into and administered under
procurement laws and regulations.

Cash contributions means the recipi-
ent’s cash outlay, including the outlay
of money contributed to the recipient
by third parties.

Closeout means the process by which
the Secretary determines that all ap-
plicable administrative actions and all
required work of the award have been
completed by the recipient and Depart-
ment of Education (ED).

Contract means a procurement con-
tract under an award or subaward, and
a procurement subcontract under a re-
cipient’s or subrecipient’s contract.
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Cost sharing or matching means that
portion of project or program costs not
borne by the Federal Government.

Date of completion means the date on
which all work under an award is com-
pleted or the date on the award docu-
ment, or any supplement or amend-
ment thereto, on which Federal spon-
sorship ends.

Disallowed costs means those charges
to an award that the Secretary deter-
mines to be unallowable, in accordance
with the applicable Federal cost prin-
ciples or other terms and conditions
contained in the award.

Equipment means tangible nonexpend-
able personal property including ex-
empt property charged directly to the
award having a useful life of more than
one year and an acquisition cost of
$5,000 or more per unit. However, con-
sistent with recipient policy, lower
limits may be established.

Excess property means property under
the control of ED that is no longer re-
quired for its needs or the discharge of
its responsibilities.

Exempt property means tangible per-
sonal property acquired in whole or in
part with Federal funds, where the Sec-
retary has statutory authority to vest
title in the recipient without further
obligation to the Federal Government.
An example of exempt property author-
ity is contained in the Federal Grant
and Cooperative Agreement Act (31
U.S.C. 6306) for property acquired under
an award to conduct basic or applied
research by a non-profit institution of
higher education or non-profit organi-
zation whose principal purpose is con-
ducting scientific research.

Federal awarding agency means the
Federal agency that provides an award
to the recipient.

Federal funds authorized means the
total amount of Federal funds obli-
gated by the Federal Government for
use by the recipient. This amount may
include any authorized carryover of un-
obligated funds from prior funding pe-
riods when permitted by ED regula-
tions or ED implementing instructions.

Federal share of real property, equip-
ment, or supplies means that percent-
age of the property’s acquisition costs
and any improvement expenditures
paid with Federal funds.

§74.2

Funding period means the period of
time when Federal funding is available
for obligation by the recipient.

Intangible property and debt instru-
ments means, but is not limited to,
trademarks, copyrights, patents and
patent applications and such property
as loans, notes and other debt instru-
ments, lease agreements, stock, and
other instruments of property owner-
ship, whether considered tangible or in-
tangible.

Obligations means the amounts of or-
ders placed, contracts and grants
awarded, services received, and similar
transactions during a given period that
require payment by the recipient dur-
ing the same or a future period.

Outlays or expenditures means charges
made to the project or program. They
may be reported on a cash or accrual
basis. For reports prepared on a cash
basis, outlays are the sum of cash dis-
bursements for direct charges for goods
and services, the amount of indirect ex-
pense charged, the value of third party
in-kind contributions applied, and the
amount of cash advances and payments
made to subrecipients. For reports pre-
pared on an accrual basis, outlays are
the sum of cash disbursements for di-
rect charges for goods and services, the
amount of indirect expense incurred,
the value of in-kind contributions ap-
plied, and the net increase (or de-
crease) in the amounts owed by the re-
cipient for goods and other property re-
ceived, for services performed by em-
ployees, contractors, subrecipients and
other payees, and other amounts be-
coming owed under programs for which
no current services or performance are
required.

Personal property means property of
any kind except real property. It may
be tangible, having physical existence,
or intangible, having no physical exist-
ence, such as copyrights, patents, or
securities.

Prior approval means written ap-
proval by an authorized official evi-
dencing prior consent.

Program income means gross income
earned by the recipient that is directly
generated by a supported activity or
earned as a result of the award (see ex-
clusions in §74.24(e) and (h)). Program
income includes, but is not limited to,
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income from fees for services per-
formed, the use or rental of real or per-
sonal property acquired under feder-
ally-funded projects, the sale of com-
modities or items fabricated under an
award, license fees and royalties on
patents and copyrights, and interest on
loans made with award funds. Interest
earned on advances of Federal funds is
not program income. Except as other-
wise provided in ED regulations or the
terms and conditions of the award, pro-
gram income does not include the re-

ceipt of principal on loans, rebates,
credits, discounts, etc., or interest
earned on any of them.

Project costs means all allowable

costs, as established in the applicable
Federal cost principles, incurred by a
recipient and the value of the contribu-
tions made by third parties in accom-
plishing the objectives of the award
during the project period.

Project period means the period estab-
lished in the award document during
which Federal sponsorship begins and
ends.

Property means, unless otherwise
stated, real property, equipment, in-
tangible property and debt instru-
ments.

Real property means land, including
land improvements, structures and ap-
purtenances thereto, but excludes mov-
able machinery and equipment.

Recipient means an organization re-
ceiving financial assistance directly
from ED to carry out a project or pro-
gram. The term includes public and
private institutions of higher edu-
cation, public and private hospitals,
and other quasi-public and private non-
profit organizations such as, but not
limited to, community action agencies,
research institutes, educational asso-
ciations, and health centers. The term
may include commercial organizations,
foreign or international organizations
(such as agencies of the United Na-
tions) which are recipients, subrecipi-
ents, or contractors or subcontractors
of recipients or subrecipients at the
discretion of the Secretary. The term
does not include government-owned
contractor-operated facilities or re-
search centers providing continued
support for mission-oriented, large-
scale programs that are government-
owned or controlled, or are designated
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as federally-funded research and devel-
opment centers.

Research and development means all
research activities, both basic and ap-
plied, and all development activities
that are supported at universities, col-
leges, and other non-profit institu-
tions. ““Research’ is defined as a sys-
tematic study directed toward fuller
scientific knowledge or understanding
of the subject studied. ‘‘Development”’
is the systematic use of knowledge and
understanding gained from research di-
rected toward the production of useful
materials, devices, systems, or meth-
ods, including design and development
of prototypes and processes. The term
““research’ also includes activities in-
volving the training of individuals in
research techniques where these activi-
ties utilize the same facilities as other
pesearch and development activities
and where these activities are not in-
cluded in the instruction function.

Small awards means a grant or coop-
erative agreement not exceeding the
small purchase threshold fixed at 41
U.S.C. 403(11) (currently $25,000).

Subaward means an award of finan-
cial assistance in the form of money, or
property in lieu of money, made under
an award by a recipient to an eligible
subrecipient or by a subrecipient to a
lower tier subrecipient. The term in-
cludes financial assistance when pro-
vided by any legal agreement, even if
the agreement is called a contract, but
does not include procurement of goods
and services nor does it include any
form of assistance which is excluded
from the definition of ““‘award’ as de-
fined in this section.

Subrecipient means the legal entity to
which a subaward is made and which is
accountable to the recipient for the use
of the funds provided. The term may
include foreign or international organi-
zations (such as agencies of the United
Nations) at the discretion of the Sec-
retary.

Supplies means all personal property
excluding equipment, intangible prop-
erty, and debt instruments as defined
in this section, and inventions of a con-
tractor conceived or first actually re-
duced to practice in the performance of
work under a funding agreement
(“‘subject inventions’’), as defined in 37
CFR Part 401—Rights to Inventions
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Made by Nonprofit Organizations and
Small Business Firms Under Govern-
ment Grants, Contracts, and Coopera-
tive Agreements.

Suspension means an action by the
Secretary that temporarily withdraws
Federal sponsorship under an award,
pending corrective action by the recipi-
ent or pending a decision to terminate
the award by the Secretary. Suspen-
sion of an award is a separate action
from suspension under 34 CFR Part 85
(Governmentwide Debarment and Sus-
pension (Nonprocurement) and Govern-
mentwide Requirements for Drug-Free
Workplace (Grants).

Termination means the cancellation
of Federal sponsorship, in whole or in
part, under an agreement at any time
prior to the date of completion.

Third party in-kind contributions
means the value of non-cash contribu-
tions provided by non-Federal third
parties. Third party in-kind contribu-
tions may be in the form of real prop-
erty, equipment, supplies and other ex-
pendable property, and the value of
goods and services directly benefiting
and specifically identifiable to the
project or program.

Unliquidated obligations, for financial
reports prepared on a cash basis, means
the amount of obligations incurred by
the recipient that have not been paid.
For reports prepared on an accrued ex-
penditure basis, they represent the
amount of obligations incurred by the
recipient for which an outlay has not
been recorded.

Unobligated balance means the por-
tion of the funds authorized by the Sec-
retary that has not been obligated by
the recipient and is determined by de-
ducting the cumulative obligations
from the cumulative funds authorized.

Unrecovered indirect cost means the
difference between the amount awarded
and the amount which could have been
awarded under the recipient’s approved
negotiated indirect cost rate.

Working capital advance means a pro-
cedure whereby funds are advanced to
the recipient to cover its estimated
disbursement needs for a given initial
period.

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§74.5

§74.3 Effect on other issuances.

For awards subject to this part, all
administrative requirements of codi-
fied program regulations, program
manuals, handbooks, and other non-
regulatory materials which are incon-
sistent with the requirements of this
part are superseded, except to the ex-
tent they are required by statute, or
authorized in accordance with the devi-
ations provision in §74.4.

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§74.4 Deviations.

The Secretary, after consultation
with the Office of Management and
Budget (OMB), may grant exceptions
for classes of grants or recipients sub-
ject to the requirements of this part
when exceptions are not prohibited by
statute. However, in the interest of
maximum uniformity, exceptions from
the requirements of this part are per-
mitted only in unusual circumstances.
The Secretary may apply more restric-
tive requirements to a class of recipi-
ents when approved by OMB. The Sec-
retary may apply less restrictive re-
quirements when awarding small
awards, except for those requirements
which are statutory. Exceptions on a
case-by-case basis may also be made by
the Secretary.

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§74.5 Subawards.

Unless sections of this part specifi-
cally exclude subrecipients from cov-
erage, the provisions of this part shall
be applied to subrecipients performing
work under awards if the subrecipients
are institutions of higher education,
hospitals, or other non-profit organiza-
tions. State and local government sub-
recipients are subject to the provisions
of 34 CFR Part 80—Uniform Adminis-
trative Requirements for Grants and
Cooperative Agreements to State and
Local Governments.

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)
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Subpart B—Pre-Award
Requirements

§74.10 Purpose.

Sections 74.11 through 74.17 pre-
scribes forms and instructions and
other pre-award matters to be used in
applying for awards.

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§74.11 Pre-award policies.

(a) Use of grants and cooperative agree-
ments, and contracts. In each instance,
the Secretary decides on the appro-
priate award instrument (i.e., grant,
cooperative agreement, or contract).
The Federal Grant and Cooperative
Agreement Act (31 U.S.C. 6301-08) gov-
erns the use of grants, cooperative
agreements, and contracts. A grant or
cooperative agreement shall be used
only when the principal purpose of a
transaction is to accomplish a public
purpose of support or stimulation au-
thorized by Federal statute. The statu-
tory criterion for choosing between
grants and cooperative agreements is
that for the latter, substantial involve-
ment is expected between ED and the
recipient when carrying out the activ-
ity contemplated in the agreement.
Contracts shall be used when the prin-
cipal purpose is acquisition of property
or services for the direct benefit or use
of the Federal Government.

(b) Public notice and priority setting.
The Secretary notifies the public of in-
tended funding priorities for discre-
tionary grant programs, unless funding
priorities are established by Federal
statute.

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§74.12 Forms for applying for Federal
assistance.

(a) The Secretary complies with the
applicable report clearance require-
ments of 5 CFR Part 1320—Controlling
Paperwork Burdens on the Public—
with regard to all forms used by ED in
place of or as a supplement to the
Standard Form 424 (SF-424) series.

(b) Applicants shall use the SF-424
series or those forms and instructions
prescribed by the Secretary.
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(c) For Federal programs covered by
E.O. 12372—Intergovernmental Review
of Federal Programs (implemented by
the Secretary in 34 CFR Part 79—Inter-
governmental Review of Department of
Education Programs and Activities)—
the applicant shall complete the appro-
priate sections of the SF-424 (Applica-
tion for Federal Assistance) indicating
whether the application was subject to
review by the State Single Point of
Contact (SPOC). The name and address
of the SPOC for a particular State can
be obtained from the Secretary or the
Catalog of Federal Domestic Assistance
(available from the Superintendent of
Documents, Government Printing Of-
fice). The SPOC shall advise the appli-
cant whether the program for which
application is made has been selected
by that State for review.

(d) If ED does not use the SF-424
form, the Secretary may indicate
whether the application is subject to
review by the State under E.O. 12372.

(Approved by the Office of Management and
Budget under control number 1880-0513)

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

[59 FR 34724, July 6, 1994, as amended at 60
FR 6660, Feb. 3, 1995]

§74.13 Debarment and suspension.

The Secretary and recipients shall
comply with the nonprocurement de-
barment and suspension common rule
(implemented by the Secretary in 34
CFR part 85). This common rule re-
stricts subawards and contracts with
certain parties that are debarred, sus-
pended, or otherwise excluded from or
ineligible for participation in Federal
assistance programs or activities.

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§74.14 Special award conditions.

(a) The Secretary may impose special
award conditions, if an applicant or re-
cipient—

(1) Has a history of poor performance;

(2) Is not financially stable;

(3) Has a management system that
does not meet the standards prescribed
in this part;

(4) Has not conformed to the terms
and conditions of a previous award; or

(5) Is not otherwise responsible.
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(b) If special award conditions are es-
tablished under paragraph (a) of this
section, the Secretary notifies the ap-
plicant or recipient of—

(1) The nature of the additional re-
quirements;

(2) The reason why the additional re-
quirements are being imposed;

(3) The nature of the corrective ac-
tion needed,;

(4) The time allowed for completing
the corrective actions; and

(5) The method for requesting recon-

sideration of the additional require-
ments imposed.
(c) Any special conditions are

promptly removed once the conditions
that prompted them have been cor-
rected.

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§74.15 Metric system of measurement.

The Metric Conversion Act, as
amended by the Omnibus Trade and
Competitiveness Act (15 U.S.C. 205) de-
clares that the metric system is the
preferred measurement system for U.S.
trade and commerce. The Act requires
each Federal agency to establish a date
or dates in consultation with the Sec-
retary of Commerce, when the metric
system of measurement will be used in
the agency’s procurements, grants, and
other business-related activities. Met-
ric implementation may take longer
where the use of the system is initially
impractical or likely to cause signifi-
cant inefficiencies in the accomplish-
ment of federally-funded activities.
The Secretary follows the provisions of
E.O. 12770—Metric Usage in Federal
Government Programs.

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§74.16 Resource Conservation and Re-
covery Act.

Under the Resource Conservation and
Recovery Act (RCRA) (Pub. L. 94-580
codified at 42 U.S.C. 6962), any State
agency or agency of a political subdivi-
sion of a State which is using appro-
priated Federal funds must comply
with section 6002 of the RCRA. Section
6002 requires that preference be given
in procurement programs to the pur-
chase of specific products containing

§74.21

recycled materials identified in guide-
lines developed by the Environmental
Protection Agency (EPA) (40 CFR parts
247-254). Accordingly, recipients that
receive direct Federal awards or other
Federal funds shall give preference in
their procurement programs funded
with Federal funds to the purchase of
recycled products pursuant to the EPA
guidelines.

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§74.17 Certifications and representa-
tions.

Unless prohibited by statute or codi-
fied regulation, the Secretary allows
recipients to submit certifications and
representations required by statute,
executive order, or regulation on an
annual basis, if the recipients have on-
going and continuing relationships
with ED. Annual certifications and rep-
resentations shall be signed by respon-
sible officials with the authority to en-
sure recipients’ compliance with the
pertinent requirements.

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

Subpart C—Post-Award
Requirements

FINANCIAL AND PROGRAM MANAGEMENT

§74.20 Purpose of financial and pro-
gram management.

Sections 74.21 through 74.28 prescribe
standards for financial management
systems, methods for making pay-
ments and rules for—

(a) Satisfying cost
matching requirements;

(b) Accounting for program income;

(c) Approving budget revisions;

(d) Making audits;

(e) Determining allowability of cost;
and

(f) Establishing fund availability.

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§74.21 Standards for financial man-
agement systems.

(a) Recipients shall relate financial
data to performance data and develop
unit cost information whenever prac-
tical.

sharing and
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(b) Recipients’ financial management
systems shall provide for the following:

(1) Accurate, current, and complete
disclosure of the financial results of
each federally-sponsored project in ac-
cordance with the reporting require-
ments established in §74.52. If the Sec-
retary requires reporting on an accrual
basis from a recipient that maintains
its records on other than an accrual
basis, the recipient shall not be re-
quired to establish an accrual account-
ing system. These recipients may de-
velop accrual data for its reports on
the basis of an analysis of the docu-
mentation on hand.

(2) Records that identify adequately
the source and application of funds for
federally-sponsored activities. These
records shall contain information per-
taining to awards, authorizations, obli-
gations, unobligated balances, assets,
outlays, income, and interest.

(3) Effective control over and ac-
countability for all funds, property,
and other assets. Recipients shall ade-
quately safeguard all assets and assure
they are used solely for authorized pur-
poses.

(4) Comparison of outlays with budg-
et amounts for each award. Whenever
appropriate, financial information
should be related to performance and
unit cost data.

(5) Written procedures to minimize
the time elapsing between the transfer
of funds to the recipient from the U.S.
Treasury and the issuance or redemp-
tion of checks, warrants or payments
by other means for program purposes
by the recipient. To the extent that the
provisions of the Cash Management Im-
provement Act (CMIA) (Pub. L. 101-453)
govern, payment methods of State
agencies, instrumentalities, and fiscal
agents shall be consistent with CMIA
Treasury-State Agreements or the
CMIA default procedures codified at 31
CFR Part 205—Withdrawal of Cash
from the Treasury for Advances under
Federal Grant and Other Programs.

(6) Written procedures for deter-
mining the reasonableness,
allocability, and allowability of costs
in accordance with the provisions of
the applicable Federal cost principles
and the terms and conditions of the
award.
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(7) Accounting records including cost
accounting records that are supported
by source documentation.

(c) Where the Federal Government
guarantees or insures the repayment of
money borrowed by the recipient, the
Secretary may require adequate bond-
ing and insurance if the bonding and
insurance requirements of the recipi-
ent are not deemed adequate to protect
the interest of the Federal Govern-
ment.

(d) The Secretary may require ade-
quate fidelity bond coverage where the
recipient lacks sufficient coverage to
protect the Federal Government’s in-
terest.

(e) Where bonds are required under
paragraphs (a) and (b) of this section,
the bonds shall be obtained from com-
panies holding certificates of authority
as acceptable sureties, as prescribed in
31 CFR Part 223—Surety Companies
Doing Business with the United States.

(Approved by the Office of Management and
Budget under control number 1880-0513)

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

[59 FR 34724, July 6, 1994, as amended at 60
FR 6660, Feb. 3, 1995]

§74.22 Payment.

(a) Payment methods shall minimize
the time elapsing between the transfer
of funds from the United States Treas-
ury and the issuance or redemption of
checks, warrants, or payment by other
means by the recipients. Payment
methods of State agencies or instru-
mentalities shall be consistent with
Treasury-State CMIA agreements or
default procedures codified at 31 CFR
part 205.

(b)(1) Recipients are paid in advance,
provided they maintain or demonstrate
the willingness to maintain—

(i) Written procedures that minimize
the time elapsing between the transfer
of funds and disbursement by the re-
cipient; and

(if) Financial management systems
that meet the standards for fund con-
trol and accountability as established
in §74.21.

(2) Cash advances to a recipient orga-
nization are limited to the minimum
amounts needed and be timed to be in
accordance with the actual, immediate
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cash requirements of the recipient or-
ganization in carrying out the purpose
of the approved program or project.

(3) The timing and amount of cash
advances are as close as is administra-
tively feasible to the actual disburse-
ments by the recipient organization for
direct program or project costs and the
proportionate share of any allowable
indirect costs.

(c) Whenever possible, advances are
consolidated to cover anticipated cash
needs for all awards made by the Sec-
retary.

(1) Advance payment mechanisms in-
clude, but are not limited to, Treasury
check, and electronic funds transfer.

(2) Advance payment mechanisms are
subject to 31 CFR part 205.

(3) Recipients are authorized to sub-
mit requests for advances and reim-
bursements at least monthly when
electronic fund transfers are not used.

(d) Requests for Treasury check ad-
vance payment shall be submitted on
SF-270—Request for Advance or Reim-
bursement—or other forms as may be
authorized by OMB. This form is not to
be used when Treasury check advance
payments are made to the recipient
automatically through the use of a pre-
determined payment schedule or if pre-
cluded by ED instructions for elec-
tronic funds transfer.

(e) Reimbursement is the preferred
method when the requirements in para-
graph (b) of this section cannot be met.
The Secretary may also use this meth-
od on any construction agreement, or
if the major portion of the construc-
tion project is accomplished through
private market financing or Federal
loans, and the Federal assistance con-
stitutes a minor portion of the project.

(1) When the reimbursement method
is used, the Secretary makes payment
within 30 days after receipt of the bill-
ing, unless the billing is improper.

(2) Recipients are authorized to sub-
mit request for reimbursement at least
monthly when electronic funds trans-
fers are not used.

(f) If a recipient cannot meet the cri-
teria for advance payments and the
Secretary has determined that reim-
bursement is not feasible because the
recipient lacks sufficient working cap-
ital, the Secretary may provide cash on
a working capital advance basis. Under
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this procedure, the Secretary advances
cash to the recipient to cover its esti-
mated disbursement needs for an ini-
tial period generally geared to the
awardee’s disbursing cycle. Thereafter,
the Secretary reimburses the recipient
for its actual cash disbursements. The
working capital advance method of
payment is not used for recipients un-
willing or unable to provide timely ad-
vances to their subrecipient to meet
the subrecipient’s actual cash disburse-
ments.

(g) To the extent available, recipi-
ents shall disburse funds available from
repayments to and interest earned on a
revolving fund, program income, re-
bates, refunds, contract settlements,
audit recoveries, and interest earned
on these funds before requesting addi-
tional cash payments.

(h) Unless otherwise required by stat-
ute, the Secretary does not withhold
payments for proper charges made by
recipients at any time during the
project period unless—

(1) A recipient has failed to comply
with the project objectives, the terms
and conditions of the award, or Federal
reporting requirements; or

(2) The recipient or subrecipient is
delinquent in a debt to the United
States as defined in OMB Circular A-
129—Managing Federal Credit Pro-
grams. Under these conditions, the
Secretary may, upon reasonable notice,
inform the recipient that ED does not
make payments for obligations in-
curred after a specified date until the
conditions are corrected or the indebt-
edness to the Federal Government is
liquidated.

(i) The standards governing the use
of banks and other institutions as de-
positories of funds advanced under
awards are as follows:

(1) Except for situations described in
paragraph (i)(2) of this section, the
Secretary does not require separate de-
pository accounts for funds provided to
a recipient or establish any eligibility
requirements for depositories for funds
provided to a recipient. However, re-
cipients must be able to account for
the receipt, obligation, and expendi-
ture of funds.

(2) Advances of Federal funds shall be
deposited and maintained in insured
accounts whenever possible.
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(J) Consistent with the national goal
of expanding the opportunities for
women-owned and minority-owned
business enterprises, recipients shall be
encouraged to use women-owned and
minority-owned banks (a bank which is
owned at least 50 percent by women or
minority group members).

(k) Recipients shall maintain ad-
vances of Federal funds in interest
bearing accounts, unless—

(1) The recipient receives less than
$120,000 in Federal awards per year;

(2) The best reasonably available in-
terest bearing account would not be ex-
pected to earn interest in excess of $250
per year on Federal cash balances; or

(3) The depository would require an
average or minimum balance so high
that it would not be feasible within the
expected Federal and non-Federal cash
resources.

() For those entities where CMIA
and its implementing regulations do
not apply, interest earned on Federal
advances deposited in interest bearing
accounts shall be remitted annually to
Department of Health and Human
Services, Payment Management Sys-
tem, Rockville, MD 20852. Interest
amounts up to $250 per year may be re-
tained by the recipient for administra-
tive expense. State universities and
hospitals shall comply with CMIA, as it
pertains to interest. If an entity sub-
ject to CMIA uses its own funds to pay
pre-award costs for discretionary
awards without prior written approval
from the Secretary, it waives its right
to recover the interest under CMIA.

(m) Except as noted elsewhere in this
part, only the following forms are au-
thorized for the recipients in request-
ing advances and reimbursements. The
Secretary does not require more than
an original and two copies of the fol-
lowing:

(1) SF-270—Request for Advance or
Reimbursement. The Secretary adopts
the SF-270 as a standard form for all
nonconstruction programs when elec-
tronic funds transfer or predetermined
advance methods are not used. The
Secretary may, however, use this form
for construction programs in lieu of
the SF-271—Outlay Report and Request
for Reimbursement for Construction
Programs.
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(2) SF-271—Outlay Report and Re-
quest for Reimbursement for Construc-
tion Programs. The Secretary adopts
the SF-271 as the standard form to be
used for requesting reimbursement for
construction programs. However, the
Secretary may substitute the SF-270
when the Secretary determines that it
provides adequate information to meet
Federal needs.

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§74.23 Cost sharing or matching.

(a) All contributions, including cash
and third party in-kind, are accepted
as part of the recipient’s cost sharing
or matching when contributions meet
the following criteria:

(1) Are verifiable from the recipient’s
records.

(2) Are not included as contributions
for any other federally-assisted project
or program.

(3) Are necessary and reasonable for
proper and efficient accomplishment of
project or program objectives.

(4) Are allowable under the applica-
ble cost principles.

(5) Are not paid by the Federal Gov-
ernment under another award, except
where authorized by Federal statute to
be used for cost sharing or matching.

(6) Are provided for in the approved
budget when required by the Secretary.

(7) Conform to other provisions of
this part, as applicable.

(b) Unrecovered indirect costs may be
included as part of cost sharing or
matching only with the prior approval
of the Secretary.

(c) Values for recipient contributions
of services and property shall be estab-
lished in accordance with the applica-
ble cost principles. If the Secretary au-
thorizes recipients to donate buildings
or land for construction/facilities ac-
quisition projects or long-term use, the
value of the donated property for cost
sharing or matching shall be the lesser
of—

(1) The certified value of the remain-
ing life of the property recorded in the
recipient’s accounting records at the
time of donation; or

(2) The current fair market value.
However, if there is sufficient justifica-
tion, the Secretary may approve the
use of the current fair market value of
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the donated property, even if it exceeds
the certified value at the time of dona-
tion to the project.

(d) Volunteer services furnished by
professional and technical personnel,
consultants, and other skilled and un-
skilled labor may be counted as cost
sharing or matching if the service is an
integral and necessary part of an ap-
proved project or program. Rates for
volunteer services must be consistent
with those paid for similar work in the
recipient’s organization. In those in-
stances in which the required skills are
not found in the recipient organization,
rates must be consistent with those
paid for similar work in the labor mar-
ket in which the recipient competes for
the kind of services involved. In either
case, paid fringe benefits that are rea-
sonable, allowable, and allocable may
be included in the valuation.

(e) When an employer other than the
recipient furnishes the services of an
employee, these services shall be val-
ued at the employee’s regular rate of
pay (plus an amount of fringe benefits
that are reasonable, allowable, and al-
locable, but exclusive of overhead
costs), provided these services are in
the same skill for which the employee
is normally paid.

(f) Donated supplies may include
such items as expendable equipment,
office supplies, laboratory supplies, or
workshop and classroom supplies.
Value assessed to donated supplies in-
cluded in the cost sharing or matching
share shall be reasonable and shall not
exceed the fair market value of the
property at the time of the donation.

(g9) The method used for determining
cost sharing or matching for donated
equipment, buildings, and land for
which title passes to the recipient may
differ according to the purpose of the
award.

(1) If the purpose of the award is to
assist the recipient in the acquisition
of equipment, buildings or land, the
total value of the donated property
may be claimed as cost sharing or
matching.

(2) If the purpose of the award is to
support activities that require the use
of equipment, buildings or land, nor-
mally only depreciation or use charges
for equipment and buildings may be
made. However, the full value of equip-
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ment or other capital assets and fair
rental charges for land may be allowed,
provided that the Secretary has ap-
proved the charges.

(h) The value of donated property
must be determined in accordance with
the usual accounting policies of the re-
cipient, with the following qualifica-
tions:

(1) The value of donated land and
buildings may not exceed its fair mar-
ket value at the time of donation to
the recipient as established by an inde-
pendent appraiser (e.g., certified real
property appraiser or General Services
Administration representative) and
certified by a responsible official of the
recipient.

(2) The value of donated equipment
may not exceed the fair market value
of equipment of the same age and con-
dition at the time of donation.

(3) The value of donated space may
not exceed the fair rental value of com-
parable space as established by an inde-
pendent appraisal of comparable space
and facilities in a privately-owned
building in the same locality.

(4) The value of loaned equipment
shall not exceed its fair rental value.

(5) The following requirements per-
tain to the recipient’s supporting
records for in-kind contributions from
third parties:

(i) Volunteer services must be docu-
mented and, to the extent feasible, sup-
ported by the same methods used by
the recipient for its own employees.

(if) The basis for determining the
valuation for personal service, mate-
rial, equipment, buildings, and land
must be documented.

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§74.24 Program income.

(a) The Secretary applies the stand-
ards contained in this section in re-
quiring recipient organizations to ac-
count for program income related to
projects financed in whole or in part
with Federal funds.

(b) Except as provided in paragraph
(h) of this section, program income
earned during the project period must
be retained by the recipient and, in ac-
cordance with ED regulations or the
terms and conditions of the award,
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must be used in one or more of the fol-
lowing ways:

(1) Added to funds committed to the
project by the Secretary and recipient
and used to further eligible project or
program objectives.

(2) Used to finance the non-Federal
share of the project or program.

(3) Deducted from the total project or
program allowable cost in determining
the net allowable costs on which the
Federal share of costs is based.

() When the Secretary authorizes
the disposition of program income as
described in paragraphs (b)(1) or (b)(2)
of this section, program income in ex-
cess of any limits stipulated shall be
used in accordance with paragraph
(b)(3) of this section.

(d) In the event that the Secretary
does not specify in program regulations
or the terms and conditions of the
award how program income is to be
used, paragraph (b)(3) of this section
applies automatically to all projects or
programs except research. For awards
that support research, paragraph (b)(1)
of this section applies automatically
unless the Secretary indicates in the
terms and conditions another alter-
native on the award or the recipient is
subject to special award conditions, as
indicated in §74.14.

(e) Unless ED regulations or the
terms and conditions of the award pro-
vide otherwise, recipients have no obli-
gation to the Federal Government re-
garding program income earned after
the end of the project period.

(f) If authorized by ED or the terms
and conditions of the award, costs inci-
dent to the generation of program in-
come may be deducted from gross in-
come to determine program income,
provided these costs have not been
charged to the award.

(g) Proceeds from the sale of property
shall be handled in accordance with the
requirements of the Property Stand-
ards (See §§874.30 through 74.37).

(h) Unless ED regulations or the
terms and condition of the award pro-
vide otherwise, recipients have no obli-
gation to the Federal Government with
respect to program income earned from
license fees and royalties for copy-
righted material, patents, patent appli-
cations, trademarks, and inventions
produced under an award. However,
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Patent and Trademark Amendments
(35 U.S.C. 18) apply to inventions made
under an experimental, developmental,
or research award.

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§74.25 Revision of budget and pro-
gram plans.

(a) The budget plan is the financial
expression of the project or program as
approved during the award process. It
may include either the Federal and
non-Federal share, or only the Federal
share, depending upon ED require-
ments. It shall be related to perform-
ance for program evaluation purposes
whenever appropriate.

(b) Recipients are required to report
deviations from budget and program
plans, and request prior approvals for
budget and program plan revisions, in
accordance with this section.

(c) For nonconstruction awards, re-
cipients shall request prior approvals
from ED for one or more of the fol-
lowing program or budget related rea-
sons:

(1) Change in the scope or the objec-
tive of the project or program (even if
there is no associated budget revision
requiring prior written approval).

(2) Change in a key person specified
in the application or award document.

(3) The absence for more than three
months, or a 25 percent reduction in
time devoted to the project, by the ap-
proved project director or principal in-
vestigator.

(4) The need for additional Federal
funding.

(5) The transfer of amounts budgeted
for indirect costs to absorb increases in
direct costs, or vice versa, if approval
is required by the Secretary.

(6) The inclusion, unless waived by
the Secretary, of costs that require
prior approval in accordance with OMB
Circular A-21—Cost Principles for In-
stitutions of Higher Education, OMB
Circular A-122—Cost Principles for
Non-Profit Organizations, or 45 CFR
part 74, appendix E—Principles for De-
termining Costs Applicable to Research
and Development under Grants and
Contracts with Hospitals, or 48 CFR
part 31—Contract Cost Principles and
Procedures, as applicable.
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(7) The transfer of funds allotted for
training allowances (direct payment to
trainees) to other categories of ex-
pense.

(8) Unless described in the applica-
tion and funded in the approved
awards, the subaward, transfer or con-
tracting out of any work under an
award. This provision does not apply to
the purchase of supplies, material,
equipment, or general support services.

(d) No other prior approval require-
ments for specific items are imposed
unless a deviation has been approved
by OMB.

(e) Except for requirements listed in
paragraphs (c)(1) and (c)(4) of this sec-
tion, the Secretary may waive cost-re-
lated and administrative prior written
approvals required by this part and
OMB Circulars A-21 and A-122. These
waivers may authorize recipients to do
any one or more of the following:

(1) Incur pre-award costs 90 calendar
days prior to award or more than 90
calendar days with the prior approval
of the Secretary. All pre-award costs
are incurred at the recipient’s risk
(i.e., the Secretary is under no obliga-
tion to reimburse these costs if for any
reason the recipient does not receive
an award or if the award is less than
anticipated and inadequate to cover
these costs).

(2)(i) Initiate a one-time extension of
the expiration date of the award of up
to 12 months unless one or more of the
following conditions apply:

(A) The terms and conditions of
award prohibit the extension.

(B) The extension requires additional
Federal funds.

(C) The extension involves any
change in the approved objectives or
scope of the project.

(ii) For one-time extensions, the re-
cipient shall notify the Secretary in
writing with the supporting reasons
and revised expiration date at least 10
days before the expiration date speci-
fied in the award. This one-time exten-
sion may not be exercised merely for
the purpose of using unobligated bal-
ances.

(3) Carry forward unobligated bal-
ances to subsequent funding periods.

(4) For awards that support research,
unless the Secretary provides other-
wise in the award or in ED’s regula-
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tions, the prior approval requirements
described in paragraph (e) of this sec-
tion are automatically waived (i.e., re-
cipients need not obtain prior approv-
als) unless one of the conditions in-
cluded in paragraph (e)(2)(i) of this sec-
tion applies.

(f) The Secretary may restrict the
transfer of funds among direct cost cat-
egories or programs, functions and ac-
tivities for awards in which the Federal
share of the project exceeds $100,000
and the cumulative amount of the
transfers exceeds or is expected to ex-
ceed 10 percent of the total budget as
last approved by the Secretary. The
Secretary does not permit a transfer
that would cause any Federal appro-
priation or part thereof to be used for
purposes other than those consistent
with the original intent of the appro-
priation.

(g) All other changes to nonconstruc-
tion budgets, except for the changes de-
scribed in paragraph (j) of this section,
do not require prior approval.

(h) For construction awards, recipi-
ents shall request prior written ap-
proval promptly from the Secretary for
budget revisions whenever—

(1) The revision results from changes
in the scope or the objective of the
project or program,;

(2) The need arises for additional
Federal funds to complete the project;
or

(3) A revision is desired which in-
volves specific costs for which prior
written approval requirements may be
imposed consistent with applicable
OMB cost principles listed in §74.27.

(i) No other prior approval require-
ments for specific items may be im-
posed unless a deviation has been ap-
proved by OMB.

() When the Secretary makes an
award that provides support for both
construction and nonconstruction
work, the Secretary may require the
recipient to request prior approval
from the Secretary before making any
fund or budget transfers between the
two types of work supported.

(k) For both construction and non-
construction awards, recipients shall
notify the Secretary in writing
promptly whenever the amount of Fed-
eral authorized funds is expected to ex-
ceed the needs of the recipient for the
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project period by more than $5,000 or
five percent of the Federal award,
whichever is greater. This notification
shall not be required if an application
for additional funding is submitted for
a continuation award.

() When requesting approval for
budget revisions, recipients shall use
the budget forms that were used in the
application unless the Secretary indi-
cates a letter of request suffices.

(m) Within 30 calendar days from the
date of receipt of the request for budg-
et revisions, the Secretary shall review
the request and notify the recipient
whether the budget revisions have been
approved. If the revision is still under
consideration at the end of 30 calendar
days, the Secretary informs the recipi-
ent in writing of the date when the re-
cipient may expect the decision.

(Approved by the Office of Management and
Budget under control number 1880-0513)

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

[59 FR 34724, July 6, 1994, as amended at 60
FR 6660, Feb. 3, 1995]
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(a) Recipients and subrecipients that
are institutions of higher education or
other non-profit organizations (includ-
ing hospitals) shall be subject to the
audit requirements contained in the
Single Audit Act Amendments of 1996
(31 U.S.C. 7501-7507) and revised OMB
Circular A-133, ‘“Audits of States,

Non-Federal audits.
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Local Governments, and Non-Profit Or-
ganizations.”

(b) State and local governments shall
be subject to the audit requirements
contained in the Single Audit Act
Amendments of 1996 (31 U.S.C. 7501-
7507) and revised OMB Circular A-133,
“Audits of States, Local Governments,
and Non-Profit Organizations.”

(c) For-profit hospitals not covered
by the audit provisions of revised OMB
Circular A-133 shall be subject to the
audit requirements of the Federal
awarding agencies.

(d) Commercial organizations are
subject to the audit requirements es-
tablished by the Secretary or the prime
recipient as incorporated into the
award document.

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

[59 FR 34724, July 6, 1994, as amended at 62
FR 45939, 45943, Aug. 29, 1997]

§74.27 Allowable costs.

(a) For each kind of recipient, there
is a set of cost principles for deter-
mining allowable costs. Allowability of
costs are determined in accordance
with the cost principles applicable to
the entity incurring the costs, as speci-
fied in the following chart.

NoTE: OMB circulars are available from
the Office of Management and Budget, Publi-
cation Office, Room 2200, New Executive Of-
fice Building, Washington, DC 20503 (202) 395-
7332.)

For the cost of a—

Use the principles in—

Private nonprofit organization other than (1) An in-
stitution of higher education; (2) a hospital; or
(3) an organization named in OMB Circular A—
122 as not subject to that circular.

Educational institution .

Hospital ............. .

Commercial for-profit organization other than a
hospital and an educational institution.

OMB Circular A-122.

. | OMB Circular A-21.
Appendix E to 45 CFR part 74.

48 CFR part 31 Contract Cost Principles and Procedures or uniform cost
accounting standards that comply with cost principles acceptable to ED.

(b) The cost principles applicable to a
State, a local government, or Federally
recognized Indian tribal government
are specified at 34 CFR §80.22.

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)
§74.28 Period of availability of funds.

Where a funding period is specified, a
recipient may charge to the grant only

allowable costs resulting from obliga-
tions incurred during the funding pe-
riod and any pre-award costs author-
ized by the Secretary.

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)
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PROPERTY STANDARDS

§74.30 Purpose of property standards.

Sections 74.31 through 74.37 establish
uniform standards governing manage-
ment and disposition of property fur-
nished by ED whose cost was charged
to a project supported by a Federal
award. Recipients shall observe these
standards under awards. The Secretary
does not impose additional require-
ments, unless specifically required by
Federal statute. The recipient may use
its own property management stand-
ards and procedures provided it ob-
serves the provisions of §§74.31 through
74.37.

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§74.31 Insurance coverage.

Recipients shall, at a minimum, pro-
vide the equivalent insurance coverage
for real property and equipment ac-
quired with Federal funds as provided
to property owned by the recipient.
Federally-owned property need not be
insured unless required by the terms
and conditions of the award.

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§74.32

The Secretary prescribes require-
ments for recipients concerning the use
and disposition of real property ac-
quired in whole or in part under
awards. Unless otherwise provided by
statute, the minimum requirements
provide the following:

(a) Title to real property must vest
in the recipient subject to the condi-
tion that the recipient shall use the
real property for the authorized pur-
pose of the project as long as it is need-
ed and shall not encumber the property
without approval of the Secretary.

(b) The recipient shall obtain written
approval by the Secretary for the use
of real property in other federally-
sponsored projects when the recipient
determines that the property is no
longer needed for the purpose of the
original project. Use in other projects
shall be limited to those under feder-
ally-sponsored projects (i.e., awards)
that have purposes consistent with

Real property.
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those authorized for support by the
Secretary.

(¢) When the real property is no
longer needed as provided in para-
graphs (a) and (b) of this section, the
recipient shall request disposition in-
structions from ED or its successor
Federal awarding agency. The Sec-
retary observes one or more of the fol-
lowing disposition instructions:

(1) The recipient may be permitted to
retain title without further obligation
to the Federal Government after it
compensates the Federal Government
for that percentage of the current fair
market value of the property attrib-
utable to the Federal participation in
the project.

(2) The recipient may be directed to
sell the property under guidelines pro-
vided by the Secretary and pay the
Federal Government for that percent-
age of the current fair market value of
the property attributable to the Fed-
eral participation in the project (after
deducting actual and reasonable selling
and fix-up expenses, if any, from the
sales proceeds). When the recipient is
authorized or required to sell the prop-
erty, proper sales procedures must be
established that provide for competi-
tion to the extent practicable and re-
sult in the highest possible return.

(3) The recipient may be directed to
transfer title to the property to the
Federal Government or to an eligible
third party. The recipient is entitled to
compensation for its attributable per-
centage of the current fair market
value of the property.

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§74.33 Federally-owned and exempt
property.

(a) Federally-owned property. (1) Title
to federally-owned property remains
vested in the Federal Government. Re-
cipients shall submit annually an in-
ventory listing of federally-owned
property in their custody to the Sec-
retary. Upon completion of the award
or when the property is no longer need-
ed, the recipient shall report the prop-
erty to the Secretary for further ED
utilization.

(2) If ED has no further need for the
property, it shall be declared excess
and reported to the General Services
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Administration, unless the Secretary
has statutory authority to dispose of
the property by alternative methods
(e.g., the authority provided by the
Federal Technology Transfer Act (15
U.S.C. 3710 (l)) to donate research
equipment to educational and non-prof-
it organizations in accordance with
E.O. 12821—Improving Mathematics
and Science Education in Support of
the National Education Goals. Appro-
priate instructions shall be issued to
the recipient by the Secretary.

(b) Exempt property. When statutory
authority exists, the Secretary may
vest title to property acquired with
Federal funds in the recipient without
further obligation to the Federal Gov-
ernment and under conditions the Sec-
retary considers appropriate. This
property is “‘exempt property.”” Should
the Secretary not establish conditions,
title to exempt property upon acquisi-
tion vests in the recipient without fur-
ther obligation to the Federal Govern-
ment.

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§74.34 Equipment.

(a) Title to equipment acquired by a
recipient with Federal funds shall vest
in the recipient, subject to conditions
of this section.

(b) The recipient may not use equip-
ment acquired with Federal funds to
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for equiva-
lent services, unless specifically au-
thorized by Federal statute, for as long
as the Federal Government retains an
interest in the equipment.

(c) The recipient shall use the equip-
ment in the project or program for
which it was acquired as long as need-
ed, whether or not the project or pro-
gram continues to be supported by Fed-
eral funds and may not encumber the
property without approval of the Sec-
retary. When no longer needed for the
original project or program, the recipi-
ent shall use the equipment in connec-
tion with its other federally-sponsored
activities, in the following order of pri-
ority:

(1) Activities sponsored by the Fed-
eral awarding agency which funded the
original project; and then

34 CFR Subtitle A (7-1-05 Edition)

(2) Activities sponsored by other Fed-
eral awarding agencies.

(d) During the time that equipment
is used on the project or program for
which it was acquired, the recipient
shall make it available for use on other
projects or programs if other use will
not interfere with the work on the
project or program for which the equip-
ment was originally acquired. First
preference for other use shall be given
to other projects or programs spon-
sored by the Federal awarding agency
that financed the equipment; second
preference shall be given to projects or
programs sponsored by other Federal
awarding agencies. If the equipment is
owned by the Federal Government, use
on other activities not sponsored by
the Federal Government shall be per-
missible if authorized by the Federal
awarding agency. User charges shall be
treated as program income.

(e) When acquiring replacement
equipment, the recipient may use the
equipment to be replaced as trade-in or
sell the equipment and use the pro-
ceeds to offset the costs of the replace-
ment equipment subject to the ap-
proval of the Secretary.

(f) The recipient’s property manage-
ment standards for equipment acquired
with Federal funds and federally-owned
equipment shall include all of the fol-
lowing:

(1) Equipment records shall be main-
tained accurately and shall include the
following information:

(i) A description of the equipment.

(i) Manufacturer’s serial number,
model number, Federal stock number,
national stock number, or other identi-
fication number.

(iii) Source of the equipment, includ-
ing the award number.

(iv) Whether title vests in the recipi-
ent or the Federal Government.

(v) Acquisition date (or date re-
ceived, if the equipment was furnished
by the Federal Government) and cost.

(vi) Information from which one can
calculate the percentage of Federal
participation in the cost of the equip-
ment (not applicable to equipment fur-
nished by the Federal Government).

(vii) Location and condition of the
equipment and the date the informa-
tion was reported.

(viii) Unit acquisition cost.
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(ix) Ultimate disposition data, in-
cluding date of disposal and sales price
or the method used to determine cur-
rent fair market value where a recipi-
ent compensates ED for its share.

(2) Equipment owned by the Federal
Government must be identified to indi-
cate Federal ownership.

(3) A physical inventory of equipment
must be taken and the results rec-
onciled with the equipment records at
least once every two years. Any dif-
ferences between quantities deter-
mined by the physical inspection and
those shown in the accounting records
must be investigated to determine the
causes of the difference. The recipient
shall, in connection with the inven-
tory, verify the existence, current uti-
lization, and continued need for the
equipment.

(4) A control system must be in effect
to insure adequate safeguards to pre-
vent loss, damage, or theft of the
equipment. Any loss, damage, or theft
of equipment shall be investigated and
fully documented; if the equipment was
owned by the Federal Government, the
recipient shall promptly notify the
Secretary.

(5) Adequate maintenance procedures
must be implemented to keep the
equipment in good condition.

(6) Where the recipient is authorized
or required to sell the equipment, prop-
er sales procedures must be established
which provide for competition to the
extent practicable and result in the
highest possible return.

(9) When the recipient no longer
needs the equipment, the equipment
may be used for other activities in ac-
cordance with the following standards:

(1) For equipment with a current per
unit fair market value of $5000 or more,
the recipient may retain the equipment
for other uses provided that compensa-
tion is made to ED or its successor.
The amount of compensation shall be
computed by applying the percentage
of Federal participation in the cost of
the original project or program to the
current fair market value of the equip-
ment.

(2) If the recipient has no need for the
equipment, the recipient shall request
disposition instructions from the Sec-
retary. The Secretary shall determine
whether the equipment can be used to
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meet ED requirements. If no require-
ment exists within ED, the availability
of the equipment shall be reported to
the General Services Administration
by the Secretary to determine whether
a requirement for the equipment exists
in other Federal agencies. The Sec-
retary issues instructions to the recipi-
ent no later than 120 calendar days
after the recipient’s request and the
following procedures govern:

(i) If so instructed or if disposition
instructions are not issued within 120
calendar days after the recipient’s re-
quest, the recipient shall sell the
equipment and reimburse ED an
amount computed by applying to the
sales proceeds the percentage of Fed-
eral participation in the cost of the
original project or program. However,
the recipient shall be permitted to de-
duct and retain from the Federal share
$500 or ten percent of the proceeds,
whichever is less, for the recipient’s
selling and handling expenses.

(i) If the recipient is instructed to
ship the equipment elsewhere, the re-
cipient is reimbursed by ED by an
amount which is computed by applying
the percentage of the recipient’s par-
ticipation in the cost of the original
project or program to the current fair
market value of the equipment, plus
any reasonable shipping or interim
storage costs incurred.

(iii) If the recipient is instructed to
otherwise dispose of the equipment, the
recipient is reimbursed by ED for costs
incurred in its disposition.

(iv) The Secretary may reserve the
right to transfer the title to the Fed-
eral Government or to a third party
named by the Federal Government
when the third party is otherwise eligi-
ble under existing statutes. This trans-
fer shall be subject to the following
standards:

(A) The equipment must be appro-
priately identified in the award or oth-
erwise made known to the recipient in
writing.

(B) The Secretary issues disposition
instructions within 120 calendar days
after receipt of a final inventory. The
final inventory must list all equipment
acquired with grant funds and feder-
ally-owned equipment. If the Secretary
does not issue disposition instructions
within the 120 calendar day period, the
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recipient shall apply the standards of
this section, as appropriate.

(C) When the Secretary exercises the
right to take title, the equipment is
subject to the provisions for federally-
owned equipment.

(Approved by the Office of Management and
Budget under control number 1880-0513)

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

[59 FR 34724, July 6, 1994, as amended at 60
FR 6660, Feb. 3, 1995]

§74.35 Supplies and other expendable
property.

(a) Title to supplies and other ex-
pendable property shall vest in the re-
cipient upon acquisition. If there is a
residual inventory of unused supplies
exceeding $5,000 in total aggregate
value upon termination or completion
of the project or program and the sup-
plies are not needed for any other fed-
erally-sponsored project or program,
the recipient shall retain the supplies
for use on non-Federal sponsored ac-
tivities or sell them, but shall, in ei-
ther case, compensate the Federal Gov-
ernment for its share. The amount of
compensation shall be computed in the
same manner as for equipment.

(b) The recipient may not use sup-
plies acquired with Federal funds to
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for equiva-
lent services, unless specifically au-
thorized by Federal statute as long as
the Federal Government retains an in-
terest in the supplies.

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§74.36 Intangible property.

(a) The recipient may copyright any
work that is subject to copyright and
was developed, or for which ownership
was purchased, under an award. ED and
any other Federal awarding agency re-
serve a royalty-free, nonexclusive, and
irrevocable right to reproduce, publish,
or otherwise use the work for Federal
purposes, and to authorize others to do
so.

(b) Recipients are subject to applica-
ble regulations governing patents and
inventions, including government-wide
regulations issued by the Department

34 CFR Subtitle A (7-1-05 Edition)

of Commerce at 37 CFR Part 401—
Rights to Inventions Made by Non-
profit Organizations and Small Busi-
ness Firms Under Government Grants,
Contracts and Cooperative Agree-
ments.

(c) The Federal Government has the
right to:

(1) Obtain, reproduce, publish or oth-
erwise use the data first produced
under an award; and

(2) Authorize others to receive, repro-
duce, publish, or otherwise use such
data for Federal purposes.

(d)(1) In addition, in response to a
Freedom of Information Act (FOIA) re-
quest for research data relating to pub-
lished research findings produced under
an award that were used by the Federal
Government in developing an agency
action that has the force and effect of
law, ED shall request, and the recipient
shall provide, within a reasonable time,
the research data so that they can be
made available to the public through
the procedures established under the
FOIA. If ED obtains the research data
solely in response to a FOIA request,
the agency may charge the requester a
reasonable fee equaling the full incre-
mental cost of obtaining the research
data. This fee should reflect costs in-
curred by the agency, the recipient,
and applicable subrecipients. This fee
is in addition to any fees the agency
may assess under the FOIA (5 U.S.C.
552(a)(H)(A)).

(2) The following definitions apply
for purposes of this paragraph (d):

(i) Research data is defined as the re-
corded factual material commonly ac-
cepted in the scientific community as
necessary to validate research findings,
but not any of the following: prelimi-
nary analyses, drafts of scientific pa-
pers, plans for future research, peer re-
views, or communications with col-
leagues. This ‘‘recorded” material ex-
cludes physical objects (e.g., laboratory
samples). Research data also do not in-
clude:

(A) Trade secrets, commercial infor-
mation, materials necessary to be held
confidential by a researcher until they
are published, or similar information
which is protected under law; and

(B) Personnel and medical informa-
tion and similar information the dis-
closure of which would constitute a
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clearly unwarranted invasion of per-
sonal privacy, such as information that
could be used to identify a particular
person in a research study.

(ii) Published is defined as either
when:

(A) Research findings are published
in a peer-reviewed scientific or tech-
nical journal; or

(B) A Federal agency publicly and of-
ficially cites the research findings in
support of an agency action that has
the force and effect of law.

(iii) Used by the Federal Government in
developing an agency action that has the
force and effect of law is defined as when
an agency publicly and officially cites
the research findings in support of an
agency action that has the force and
effect of law.

(e) Title to intangible property and
debt instruments acquired under an
award or subaward vests upon acquisi-
tion in the recipient. The recipient
shall use that property for the origi-
nally-authorized purpose, and the re-
cipient shall not encumber the prop-
erty without approval of the Secretary.
When no longer needed for the origi-
nally authorized purpose, disposition of
the intangible property shall occur in
accordance with the provisions of
§74.34(g).

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

[59 FR 34724, July 6, 1994, as amended at 65
FR 14407, 14416, Mar. 16, 2000]

§74.37

Real property, equipment, intangible
property, and debt instruments that
are acquired or improved with Federal
funds must be held in trust by the re-
cipient as trustee for the beneficiaries
of the project or program under which
the property was acquired or improved.
The Secretary may require recipients
to record liens or other appropriate no-
tices of record to indicate that per-
sonal or real property has been ac-
quired or improved with Federal funds
and that use and disposition conditions
apply to the property.

Property trust relationship.

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§74.42
PROCUREMENT STANDARDS

§74.40 Purpose of procurement stand-
ards.

Sections 74.41 through 74.48 contain
standards for use by recipients in es-
tablishing procedures for the procure-
ment of supplies and other expendable
property, equipment, real property,
and other services with Federal funds.
These standards are designed to ensure
that these materials and services are
obtained in an effective manner and in
compliance with the provisions of ap-
plicable Federal statutes and executive
orders. The Secretary does not impose
additional procurement standards or
requirements upon recipients, unless
specifically required by Federal statute
or executive order or as authorized in
§74.4 or §74.14.

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§74.41 Recipient responsibilities.

The standards contained in this sec-
tion do not relieve the recipient of the
contractual responsibilities arising
under its contract(s). The recipient is
the responsible authority, without re-
course to the Secretary, regarding the
settlement and