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on behalf of the employee, the em-
ployee should produce a copy of these 
rules and state that the General Coun-
sel has advised the employee not to 
provide the requested testimony or to 
produce the requested document. If a 
court (or other legal authority) rules 
that the demand in the subpoena must 
be complied with, the employee shall 
respectfully decline to comply with the 
demand, citing United States ex 
rel.Touhy v. Ragen, 340 U.S. 462 (1951). 

§ 205.23 Scope of testimony. 
(a)(1) If a Copyright Office employee 

is authorized to give testimony in a 
legal proceeding, the testimony, if oth-
erwise proper, shall be limited to facts 
within the personal knowledge of the 
Office employee. An Office employee is 
prohibited from giving expert testi-
mony, or opinion, answering hypo-
thetical or speculative questions, or 
giving testimony with respect to sub-
ject matter which is privileged. If an 
Office employee is authorized to testify 
in connection with his or her involve-
ment or assistance in a proceeding or 
matter before the Office, that em-
ployee is further prohibited from giv-
ing testimony in response to an inquiry 
about the bases, reasons, mental proc-
esses, analyses, or conclusions of that 
employee in the performance of his or 
her official functions. 

(2) The General Counsel may author-
ize an employee to appear and give ex-
pert testimony or opinion testimony 
upon the showing, pursuant to § 205.3 of 
this part, that exceptional cir-
cumstances warrant such testimony 
and that the anticipated testimony 
will not be adverse to the interest of 
the Copyright Office or the United 
States. 

(b) If an Office employee is author-
ized to testify, the employee will gen-
erally be prohibited from providing tes-
timony in response to questions which 
seek, for example: 

(1) To elicit information about the 
employee’s: 

(i) Qualifications to examine or oth-
erwise consider a particular copyright 
application. 

(ii) Usual practice or whether the em-
ployee followed a procedure set out in 
any Office manual of practice in a par-
ticular case. 

(iii) Consultation with another Office 
employee. 

(iv) Familiarity with: 
(A) Preexisting works that are simi-

lar. 
(B) Registered works, works sought 

to be registered, a copyright applica-
tion, registration, denial of registra-
tion, or request for reconsideration. 

(C) Copyright law or other law. 
(D) The actions of another Office em-

ployee. 
(v) Reliance on particular facts or ar-

guments. 
(2) To inquire into the manner in and 

extent to which the employee consid-
ered or studied material in performing 
the function. 

(3) To inquire into the bases, reasons, 
mental processes, analyses, or conclu-
sions of that Office employee in per-
forming the function. 

(4) In exceptional circumstances, the 
General Counsel may waive these limi-
tations pursuant to § 205.3 of this part. 

PART 211—MASK WORK 
PROTECTION 

Sec. 
211.1 General provisions. 
211.2 Recordation of documents pertaining 

to mask works. 
211.3 Mask work fees. 
211.4 Registration of claims of protection in 

mask works. 
211.5 Deposit of identifying material. 
211.6 Methods of affixation and placement 

of mask work notice. 
211.7 Reconsideration procedure for refusals 

to register. 

AUTHORITY: 17 U.S.C. 702 and 908. 

SOURCE: 50 FR 26719, June 28, 1985, unless 
otherwise noted. 

§ 211.1 General provisions. 
(a) Mail and other communications 

with the Copyright Office concerning 
the Semiconductor Chip Protection 
Act of 1984, Pub. L. 98–620, chapter 9 of 
title 17 U.S.C., shall be addressed to: 
Library of Congress, Department MW, 
Washington, DC 20540. 

(b) Section 201.2 of this chapter relat-
ing to the information given by the 
Copyright Office, and parts 203 and 204 
of this chapter pertaining to the Free-
dom of Information Act and Privacy 
Act, shall apply, where appropriate, to 
the administration by the Copyright 
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Office of the Semiconductor Chip Pro-
tection Act of 1984, Pub. L. 98–620. 

(c) For purposes of this part, the 
terms semiconductor chip product, mask 
work, fixed, commercially exploited, and 
owner, shall have the meanings set 
forth in section 901 of title 17 U.S.C. 

§ 211.2 Recordation of documents per-
taining to mask works. 

The conditions prescribed in § 201.4 of 
this chapter for recordation of trans-
fers of copyright ownership and other 
documents pertaining to copyright are 
applicable to the recordation of docu-
ments pertaining to mask works under 
section 903 of title 17 U.S.C. 

[50 FR 26719, June 28, 1985, as amended at 66 
FR 34373, June 28, 2001] 

§ 211.3 Mask work fees. 
(a) Section 201.3 of this chapter pre-

scribes the fees or charges established 
by the Register of Copyrights for serv-
ices relating to mask works. 

(b) Section 201.6 of this chapter on 
the payment and refund of Copyright 
Office fees shall apply to mask work 
fees. 

[50 FR 26719, June 28, 1985, as amended at 56 
FR 59886, Nov. 26, 1991; 59 FR 38372, July 28, 
1994; 63 FR 29139, May 28, 1998; 64 FR 29522, 
June 1, 1999] 

§ 211.4 Registration of claims of pro-
tection in mask works. 

(a) General. This section prescribes 
conditions for the registration of 
claims of protection in mask works 
pursuant to section 908 of title 17 
U.S.C. 

(b) Application for registration. (1) For 
purposes of registration of mask work 
claims, the Register of Copyrights has 
designated ‘‘Form MW’’ to be used for 
all applications submitted on and after 
January 7, 1985. Copies of the form are 
available free upon request to the Pub-
lic Information Office, U.S. Copyright 
Office, Library of Congress, Wash-
ington, DC 20559. Applications sub-
mitted before January 7, 1985 will be 
dated January 7, 1985. 

(2) An application for registration of 
a mask work claim may be submitted 
by the owner of the mask work, or the 
duly authorized agent of any such 
owner. 

(i) The owner of a mask work in-
cludes a party that has obtained the 
transfer of all of the exclusive rights in 
the work, but does not include the 
transferee of less than all of the exclu-
sive rights, or the licensee of all or less 
than all of these rights. 

(ii) For purposes of eligibility to 
claim mask work protection pursuant 
to section 902(a)(1)(A) of 17 U.S.C., the 
owner of the mask work must be either 
the initial owner or a person who has 
obtained by transfer the totality of 
rights in the mask work under the Act. 

(3) An application for registration 
shall be submitted on Form MW pre-
scribed by the Register under para-
graph (b)(1) of this section, and shall be 
accompanied by the registration fee 
and deposit required under 17 U.S.C. 908 
and §§ 211.3 and 211.5 of these regula-
tions. The application shall contain the 
information required by the form and 
its accompanying instructions, and 
shall include a certification. The cer-
tification shall consist of: 

(i) A declaration that the applicant is 
authorized to submit the application 
and that the statements made are cor-
rect to the best of that person’s knowl-
edge; and 

(ii) The handwritten signature of the 
applicant, accompanied by the typed or 
printed name of that person. 

(c) One registration per mask work. (1) 
Subject to the exception specified in 
paragraph (c)(2) of this section, only 
one registration can generally be made 
for the same version of a mask work 
fixed in an intermediate or final form 
of any semiconductor chip product. 
However, where an applicant for reg-
istration alleges that an earlier reg-
istration for the same version of the 
work is unauthorized and legally in-
valid and submits for recordation a 
signed affidavit, a registration may be 
made in the applicant’s name. 

(2) Notwithstanding the general rule 
permitting only one registration per 
work, owners of mask works in final 
forms of semiconductor chip products 
that are produced by adding metal-con-
nection layers to unpersonalized gate 
arrays may separately register the en-
tire unpersonalized gate array and the 
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custom metallization layers. Appli-
cants seeking to register separately en-
tire unpersonalized gate arrays or cus-
tom metallization layers should make 
the nature of their claim clear at Space 
8 of application Form MW. For these 
purposes, an ‘‘unpersonalized gate 
array’’ is an intermediate form chip 
product that includes a plurality of cir-
cuit elements that are adaptable to be 
personalized into a plurality of dif-
ferent final form chip products, in 
which some of the circuit elements are, 
or will be, connected as gates. 

(d) Registration as a single work. Sub-
ject to the exception specified in para-
graph (c)(2) of this section, for purposes 
of registration on a single application 
and upon payment of a single fee, the 
following shall be considered a single 
work. 

(1) In the case of a mask work that 
has not been commercially exploited: 
All original mask work elements fixed 
in a particular form of a semiconductor 
chip product at the time an application 
for registration is filed and in which 
the owner or owners of the mask work 
is or are the same; and 

(2) In the case of a mask work that 
has been commercially exploited. All 
original mask work elements fixed in a 
semiconductor chip product at the 
time that product was first commer-
cially exploited and in which the owner 
or owners of the mask is or are the 
same. 

(e) Registration in most complete form. 
Owners seeking registration of a mask 
work contribution must submit the en-
tire original mask work contribution 
in its most complete form as fixed in a 
semiconductor chip product. The most 
complete form means the stage of the 
manufacturing process which is closest 
to completion. In cases where the 
owner is unable to register on the basis 
of the most complete form because he 
or she lacks control over the most 
complete form, an averment of this 
fact must be made at Space 2 of Form 
MW. Where such an averment is made, 
the owner may register on the basis of 
the most complete form in his or her 
possession. For applicants seeking to 
register an unpersonalized gate array 
or custom metallization layers under 
paragraph (c)(2) of this section, the 
most complete form is the entire chip 

on which the unpersonalized gate array 
or custom metallization layers re-
side(s), and registration covers those 
elements of the chip in which work 
protection is asserted. 

(f) Corrections and amplifications of 
prior registration. Except for errors or 
omissions made by the Copyright Of-
fice, no corrections or amplifications 
can be made to the information con-
tained in the record of a completed reg-
istration after the effective date of the 
registration. A document purporting to 
correct or amplify the information in a 
completed registration may be re-
corded in the Copyright Office for 
whatever effect a court of competent 
jurisdiction may later give to it, if the 
document is signed by the owner of the 
mask work, as identified in the reg-
istration record, or by a duly author-
ized agent of the owner. 

[50 FR 26719, June 28, 1985, as amended at 56 
FR 7818, Feb. 26, 1991; 64 FR 36575, July 7, 
1999; 66 FR 34374, June 28, 2001] 

§ 211.5 Deposit of identifying material. 

(a) General. This section prescribes 
rules pertaining to the deposit of iden-
tifying material for registration of a 
claim of protection in a mask work 
under section 908 of title 17 U.S.C. 

(b) Nature of required deposit. Subject 
to the provisions of paragraph (c) of 
this section, the deposit of identifying 
material to accompany an application 
for registration of a mask work claim 
under § 211.4 of these regulations shall 
consist of: 

(1) In the case of a commercially ex-
ploited mask work, four reproductions 
of the mask work fixed in the form of 
the semiconductor chip product in 
which it was first commercially ex-
ploited. Defective chips may be depos-
ited under this section provided that 
the mask work contribution would be 
revealed in reverse dissection of the 
chips. The four reproductions shall be 
accompanied by a visually perceptible 
representation of each layer of the 
mask work consisting of: 

(i) Sets of plastic color overlay 
sheets; 

(ii) Drawings or plots in composite 
form on a single sheet or on separate 
sheets; or 
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(iii) A photograph of each layer of 
the work fixed in a semiconductor chip 
product. 

The visually perceptible representation 
of a mask work deposited under this 
section shall be reproduced on material 
which can be readily stored in an 81⁄2×11 
inch format, and shall be reproduced at 
a magnification sufficient to reveal the 
basic circuitry design of the mask 
work and which shall in all cases be at 
least 20 times magnification. 

(2) In the case of a mask work that 
has not been commercially exploited, 
one of the following: 

(i) Where the mask work contribu-
tion in which registration is sought 
represents twenty percent or more of 
the area of the intended final form, a 
visually perceptible representation of 
the work in accordance with paragraph 
(b)(1) (i) or (ii) of this section. In addi-
tion to the deposit of visually percep-
tible representations of the work, an 
applicant may, at his or her option, de-
posit four reproductions in the most 
complete form of the mask work as 
fixed in a semiconductor product. 

(ii) Where the mask work contribu-
tion in which registration is sought 
represents less than twenty percent of 
the area of the intended final form, a 
visually perceptible representation of 
the work which reveals the totality of 
the mask work contribution to a per-
son trained in the state of the art. The 
visually perceptible representations 
may consist of any combination of 
plastic color overlay sheets, drawing or 
plots in composite form, or a photo-
graph or photographs of the entire 
mask set. If the visually perceptible 
representation fails to identify all of 
the elements of the mask work con-
tribution, they may be accompanied by 
additional explanatory material. The 
visually perceptible representation of a 
mask work deposited under this sec-
tion shall be reproduced on material 
which can be readily stored in an 81⁄2×11 
inch format and shall be of sufficient 
magnification and completeness to re-
veal all elements of the mask work 
contribution. In addition to the deposit 
of visually perceptible representations 
of the work, an applicant may, at his 
or her option, deposit four reproduc-
tions in the most complete form of the 

mask work as fixed in a semiconductor 
chip product. 

(c) Trade secret protection. Where spe-
cific layers of a mask work fixed in a 
semiconductor chip product contain in-
formation in which trade secret protec-
tion is asserted, certain material may 
be withheld as follows: 

(1) Mask works commercially exploited. 
For commercially exploited mask 
works no more than two layers of each 
five or more layers in the work. In lieu 
of the visually perceptible representa-
tions required under paragraph (b)(1) of 
this section, identifying portions of the 
withheld material must be submitted. 
For these purposes, identifying portions 
shall mean (i) a printout of the mask 
work design data pertaining to each 
withheld layer, reproduced in 
microform, or (ii) visually perceptible 
representations in accordance with 
paragraph (b)(1) (i), (ii), or (iii) of this 
section with those portions containing 
sensitive information maintained 
under a claim of trade secrecy blocked 
out, provided that the portions remain-
ing are greater than those which are 
blocked out. 

(2) Mask work not commercially ex-
ploited. For mask works not commer-
cially exploited falling under para-
graph (b)(2)(i) of this section, any layer 
may be withheld. In lieu of the visually 
perceptible representations required 
under paragraph (b)(2) of this section, 
‘‘identifying portions’’ shall mean (i) a 
printout of the mask work design data 
pertaining to each withheld layer, re-
produced in microform, in which sen-
sitive information maintained under a 
claim of trade secrecy has been blocked 
out or stripped, or (ii) visually percep-
tible representations in accordance 
with paragraph (b)(2)(i) of this section 
with those portions containing sen-
sitive information maintained under a 
claim of trade secrecy blocked out, 
provided that the portions remaining 
are greater than those which are 
blocked out. The identifying portions 
shall be accompanied by a single pho-
tograph of the top or other visible lay-
ers of the mask work fixed in a semi-
conductor chip product in which the 
sensitive information maintained 
under a claim of trade secrecy has been 
blocked out, provided that the blocked 
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out portions do not exceed the remain-
ing portions. 

(d) Special relief. The Register of 
Copyrights may decide to grant special 
relief from the deposit requirements of 
this section, and shall determine the 
conditions under which special relief is 
to be granted., Requests for special re-
lief under this paragraph shall be made 
in writing to the Chief, Examining Di-
vision of the Copyright Office, Wash-
ington, DC 20559-6000, shall be signed by 
the person signing the application for 
registration, shall set forth specific 
reasons why the request should be 
granted and shall propose an alter-
native form of deposit. 

(e) Retention and disposition of depos-
its. (1) Any identifying material depos-
ited under this section, including mate-
rial deposited in connection with 
claims that have been refused registra-
tion, are the property of the United 
States Government. 

(2) Where a claim of protection in a 
mask work is registered in the Copy-
right Office, the identifying material 
deposited in connection with the claim 
shall be retained under the control of 
the Copyright Office, including reten-
tion in Government storage facilities, 
during the period of protection. After 
that period, it is within the joint dis-
cretion of the Register of Copyrights 
and the Librarian of Congress to order 
its destruction or other disposition. 

[50 FR 26719, June 28, 1985, as amended at 60 
FR 34169, June 30, 1995] 

§ 211.6 Methods of affixation and 
placement of mask work notice. 

(a) General. (1) This section specifies 
methods of affixation and placement of 
the mask work notice that will satisfy 
the notice requirement in section 909 of 
title 17 U.S.C. A notice deemed ‘‘ac-
ceptable’’ under this regulation shall 
be considered to satisfy the require-
ment of that section that it be affixed 
‘‘in such manner and location as to 
give reasonable notice’’ of protection. 
As provided in that section, the exam-
ples specified in this regulation shall 
not be considered exhaustive of the 
methods of affixation and positions 
giving reasonable notice of the claim of 
protection in a mask work. 

(2) The acceptability of a mask work 
notice under these regulations shall de-

pend upon its being legible under nor-
mal conditions of use, and affixed in 
such manner and position that, when 
affixed, it may be viewed upon reason-
able examination. 

(b) Elements of mask work notice. The 
elements of a mask work notice shall 
consist of: 

(1) The words mask work, the symbol 
‘‘M’’ or the symbol ‘‘Ä’’ (the letter M in 
a circle); and 

(2) The name of the owner or owners 
of the mask work or an abbreviation by 
which the name is recognized or is gen-
erally known. 

(c) Methods of affixation and placement 
of the notice. In the case of a mask 
work fixed in a semiconductor chip 
product, the following locations are ac-
ceptable: 

(1) A gummed or other label securely 
affixed or imprinted upon the package 
or other container used as a permanent 
receptacle for the product; or 

(2) A notice imprinted or otherwise 
affixed in or on the top or other visible 
layer of the product. 

[50 FR 26719, June 28, 1985, as amended at 60 
FR 34169, June 30, 1995] 

§ 211.7 Reconsideration procedure for 
refusals to register. 

The requirements prescribed in § 202.5 
of this chapter for reconsideration of 
refusals to register copyright claims 
are applicable to requests to reconsider 
refusals to register mask works under 
17 U.S.C. chapter 9, unless otherwise 
required by this part. 

[69 FR 77637, Dec. 28, 2004] 
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AUTHORITY: 17 U.S.C. chapter 13. 
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