AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Depariment of Veterans Affairs

died from an injury or covered disease
so incurred. In making such determina-
tions, there shall be taken into consid-
eration the hour on which the indi-
vidual began to proceed or return; the
hour on which the individual was
scheduled to arrive for, or on which the
individual ceased to perform, such
duty; the method of travel performed;
the itinerary; the manner in which the
travel was performed; and the imme-
diate cause of disability or death.
Whenever any claim is filed alleging
that the claimant is entitled to bene-
fits by reason of this paragraph, the
burden of proof shall be on the claim-
ant.

(3) For purposes of this section, the
term covered disease means any of the
following:

(i) An acute myocardial infarction.

(ii) A cardiac arrest.

(iii) A cerebrovascular accident.

(Authority: 38 U.S.C. 106(d))

[26 FR 1564, Feb. 24, 1961, as amended at 26
FR 6767, July 28, 1961; 27 FR 4023, Apr. 27,
1962; 29 FR 14171, Oct. 15, 1964; 36 FR 5341,
Mar. 20, 1971; 41 FR 26881, June 29, 1976; 49 FR
47003, Nov. 30, 1984; 54 FR 51200, Dec. 13, 1989;
55 FR 23931, June 13, 1990; 60 FR 57179, Nov.
14, 1995; 61 FR 11731, Mar. 22, 1996; 66 FR 48560,
Sept. 21, 2001; 67 FR 49585, July 31, 2002]

§3.7 Individuals and groups consid-
ered to have performed active mili-
tary, naval, or air service.

The following individuals and groups
are considered to have performed ac-
tive military, naval, or air service:

(a) Aerial transportation of mail (Pub.
L. 140, 73d Congress). Persons who were
injured or died while serving under
conditions set forth in Pub. L. 140, 73d
Congress.

(b) Aliens. Effective July 28, 1959, a
veteran discharged for alienage during
a period of hostilities unless evidence
affirmatively shows he or she was dis-
charged at his or her own request. A
veteran who was discharged for
alienage after a period of hostilities
and whose service was honest and
faithful is not barred from benefits if
he or she is otherwise entitled. A dis-
charge changed prior to January 7,
1957, to honorable by a board estab-
lished under authority of section 301,
Pub. L. 346, 78th Congress, as amended,
or section 207, Pub. L. 601, 79th Con-
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gress, as amended (now 10 U.S.C. 1552
and 1553), will be considered as evi-
dence that the discharge was not at the
alien’s request. (See §3.12.)

(Authority: 38 U.S.C. 5303(c))

(c) Army field clerks. Included as en-
listed men.

(d) Army Nurse Corps, Navy Nurse
Corps, and female dietetic and physical
therapy personnel. (1) Army and Navy
nurses (female) on active service under
order of the service department.

(2) Dietetic and physical therapy (fe-
male) personnel, excluding students
and apprentices, appointed with rel-
ative rank on or after December 22,
1942, or commissioned on or after June
22, 1944.

(e) Aviation camps. Students who were
enlisted men during World War I.

(f) Cadets and midshipmen. See
§3.6(b)(4).

(g) Coast and Geodetic Survey, and its
successor agencies, the Environmental
Science Services Administration and the
National Oceanic and Atmospheric Ad-
ministration. See §3.6(b)(3).

(h) Coast Guard. Active service in
Coast Guard on or after January 29,
1915, while under jurisdiction of the
Treasury Department, Navy Depart-
ment, or the Department of Transpor-
tation. (See §3.6 (c) and (d) as to tem-
porary members of the Coast Guard Re-
serves.)

(i) Contract surgeons. For compensa-
tion and dependency and indemnity
compensation, if the disability or death
was the result of disease or injury con-
tracted in line of duty during a war pe-
riod while actually performing the du-
ties of assistant surgeon or acting as-
sistant surgeon with any military force
in the field, or in transit or in hospital.

() Field clerks, Quartermaster Corps.
Included as enlisted men.

(k) Lighthouse service personnel.
Transferred to the service and jurisdic-
tion of War or Navy Departments by
Executive order under the Act of Au-
gust 29, 1916. Effective July 1, 1939,
service was consolidated with the
Coast Guard.

(I) Male nurses. Persons who were en-
listed men of Medical Corps.

(m) National Guard. Members of the
National Guard of the United States
and Air National Guard of the United
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States are included as Reserves. See
§3.6 (c) and (d) as to training duty per-
formed by members of a State National
Guard and paragraph (o) of this section
as to disability suffered after being
called into Federal service and before
enrollment.

(n) Persons heretofore having a pen-
sionable or compensable status.

(Authority: 38 U.S.C. 1152, 1504)

(0) Persons ordered to service. (1) Any
person who has:

(i) Applied for enlistment or enroll-
ment in the active military, naval, or
air service and who is provisionally ac-
cepted and directed, or ordered, to re-
port to a place for final acceptance
into the service, or

(ii) Been selected or drafted for such
service, and has reported according to
a call from the person’s local draft
board and before final rejection, or

(iii) Been called into Federal service
as a member of the National Guard,
but has not been enrolled for Federal
service, and

(iv) Suffered injury or disease in line
of duty while going to, or coming from,
or at such place for final acceptance or
entry upon active duty,
is considered to have been on active
duty and therefore to have incurred
such disability in active service.

(2) The injury or disease must be due
to some factor relating to compliance
with proper orders. Draftees and select-
ees are included when reporting for
preinduction examination or for final
induction on active duty. Such persons
are not included for injury or disease
suffered during the period of inactive
duty, or period of waiting, after a final
physical examination and prior to be-
ginning the trip to report for induc-
tion. Members of the National Guard
are included when reporting to a des-
ignated rendezvous.

(p) Philippine Scouts and others. See
§3.40.

(g) Public Health Service. See §3.6 (a)
and (b).

(r) Reserves. See §3.6 (a), (b), and (c).

(s) Revenue Cutter Service. While serv-
ing under direction of Secretary of the
Navy in cooperation with the Navy.

(t) Training camps. Members of train-
ing camps authorized by section 54 of
the National Defense Act, except mem-

38 CFR Ch. | (7-1-05 Edition)

bers of Student Army Training Corps
Camps at the Presidio of San Fran-
cisco, Plattsburg, New York, Fort
Sheridan, Illinois, Howard University,
Washington, D.C., Camp Perry, Ohio,
and Camp Hancock, Georgia, from July
18, 1918, to September 16, 1918.

(u) Women’s Army Corps (WAC). Serv-
ice on or after July 1, 1943.

(v) Women’s Reserve of Navy, Marine
Corps, and Coast Guard. Same benefits
as members of the Officers Reserve
Corps or enlisted men of the United
States Navy, Marine Corps or Coast
Guard.

(w) Russian Railway Service Corps.
Service during World War 1 as certified
by the Secretary of the Army.

(x) Active military service certified as
such under section 401 of Pub. L. 95-202.
Such service if certified by the Sec-
retary of Defense as active military
service and if a discharge under honor-
able conditions is issued by the Sec-
retary. The effective dates for an award
based upon such service shall be as pro-
vided by §3.400(z) and 38 U.S.C. 5110, ex-
cept that in no event shall such an
award be made effective earlier than
November 23, 1977. Service in the fol-
lowing groups has been certified as ac-
tive military service.

(1) Women’s Air Forces Service Pilots
(WASP).

(2) sSignal Corps Female Telephone
Operators Unit of World War 1.

(3) Engineer Field Clerks.

(4) Women’s Army Auxiliary Corps
(WAAC).

(5) Quartermaster Corps Female Cler-
ical Employees serving with the AEF
(American Expeditionary Forces) in
World War 1.

(6) Civilian Employees of Pacific
Naval Air Bases Who Actively Partici-
pated in Defense of Wake Island During
World War I1.

(7) Reconstruction Aides and Dieti-
tians in World War 1.

(8) Male Civilian Ferry Pilots.

(9) Wake Island Defenders
Guam.

(10) Civilian Personnel Assigned to
the Secret Intelligence Element of the
OSsS.

(11) Guam Combat Patrol.

(12) Quartermaster Corps
Crew on Corregidor (WWII).

from

Keswick
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(13) U.Ss. Civilian Volunteers Who Ac-
tively Participated in the Defense of
Bataan.

(14) United States Merchant Seamen
Who Served on Blockships in Support
of Operation Mulberry.

(15) American Merchant Marine in
Oceangoing Service during the Period
of Armed Conflict, December 7, 1941, to
August 15, 1945.

(16) Civilian Navy IFF Technicians
Who Served in the Combat Areas of the
Pacific during World War Il (December
7, 1941 to August 15, 1945). As used in
the official name of this group, the ac-
ronym IFF stands for Identification
Friend or Foe.

(17) U.s. Civilians of the American
Field Service (AFS) Who Served Over-
seas Operationally in World War | dur-
ing the Period August 31, 1917 to Janu-
ary 1, 1918.

(18) U.S. Civilians of the American
Field Service (AFS) Who Served Over-
seas Under U.S. Armies and U.S. Army
Groups in World War Il during the Pe-
riod December 7, 1941 through May 8,
1945.

(19) U.S. Civilian Employees of Amer-
ican Airlines Who Served Overseas as a
Result of American Airlines’ Contract
with the Air Transport Command Dur-
ing the Period December 14, 1941
through August 14, 1945.

(20) Civilian Crewmen of United
States Coast and Geodetic Survey Ves-
sels Who Performed Their Service in
Areas of Immediate Military Hazard
While Conducting Cooperative Oper-
ations with and for the United States
Armed Forces Within a Time Frame of
December 7, 1941, to August 15, 1945.

(21) Honorably Discharged Members
of the American Volunteer Group (Fly-
ing Tigers) Who Served During the Pe-
riod December 7, 1941 to July 18, 1942.

(22) U.S. Civilian Flight Crew and
Aviation Ground Support Employees of
United Air Lines (UAL), Who Served
Overseas as a Result of UAL’s Contract
With the Air Transport Command Dur-
ing the Period December 14, 1941,
through August 14, 1945.

(23) U.S. Civilian Flight Crew and
Aviation Ground Support Employees of
Transcontinental and Western Air
(TWA), Inc., Who Served Overseas as a
Result of TWA'’s Contract With the Air
Transport Command During the Period
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December 14, 1941, through August 14,
1945.

(24) U.s. Civilian Flight Crew and
Aviation Ground Support Employees of
Consolidated Vultree Aircraft Corpora-
tion (Consairway Division) Who Served
Overseas as a Result of a Contract
With the Air Transport Command Dur-
ing the Period December 14, 1941,
through August 14, 1945.

(25) U.S. Civilian Flight Crew and
Aviation Ground Support Employees of
Pan American World Airways and Its
Subsidiaries and Affiliates, Who Served
Overseas as a Result of Pan American’s
Contract With the Air Transport Com-
mand and Naval Air Transport Service
During the Period December 14, 1941
through August 14, 1945.

(26) Honorably Discharged Members
of the American Volunteer Guard, Eri-
trea Service Command During the Pe-
riod June 21, 1942 to March 31, 1943.

(27) U.S. Civilian Flight Crew and
Aviation Ground Support Employees of
Northwest Airlines, Who Served Over-
seas as a Result of Northwest Airline’s
Contract with the Air Transport Com-
mand during the Period December 14,
1941 through August 14, 1945.

(28) U.S. Civilian Female Employees
of the U.S. Army Nurse Corps While
Serving in the Defense of Bataan and
Corregidor During the Period January
2, 1942 to February 3, 1945.

(29) U.S. Flight Crew and Aviation
Ground Support Employees of North-
east Airlines Atlantic Division, Who
Served Overseas as a Result of North-
east Airlines’ Contract With the Air
Transport Command During the Period
December 7, 1941, Through August 14,
1945.

(30) U.Ss. Civilian Flight Crew and
Aviation Ground Support Employees of
Braniff Airways, Who Served Overseas
in the North Atlantic or Under the Ju-
risdiction of the North Atlantic Wing,
Air Transport Command (ATC), as a
Result of a Contract With the ATC
During the Period February 26, 1942,
Through August 14, 1945.

(Authority: Sec. 401, Pub. L. 95-202, 91 Stat.
1449)

(Authority: Sec. 401, Pub. L. 95-202, 91 Stat.
1450)
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CRoss REFERENCE: Office of Workers’ Com-
pensation Programs. See §3.708.

[26 FR 1565, Feb. 24, 1961]

EDITORIAL NOTE: For FEDERAL REGISTER Ci-
tations affecting §3.7, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§3.10 [Reserved]

§3.11 Homicide.

Any person who has intentionally
and wrongfully caused the death of an-
other person is not entitled to pension,
compensation, or dependency and in-
demnity compensation or increased
pension, compensation, or dependency
and indemnity compensation by reason
of such death. For the purpose of this
section the term dependency and indem-
nity compensation includes benefits at
dependency and indemnity compensa-
tion rates paid under 38 U.S.C. 1318.

[44 FR 22718, Apr. 17, 1979, as amended at 54
FR 31829, Aug. 2, 1989]

§3.12 Character of discharge.

(a) If the former service member did
not die in service, pension, compensa-
tion, or dependency and indemnity
compensation is not payable unless the
period of service on which the claim is
based was terminated by discharge or
release under conditions other than
dishonorable. (38 U.S.C. 101(2)). A dis-
charge under honorable conditions is
binding on the Department of Veterans
Affairs as to character of discharge.

(b) A discharge or release from serv-
ice under one of the conditions speci-
fied in this section is a bar to the pay-
ment of benefits unless it is found that
the person was insane at the time of
committing the offense causing such
discharge or release or unless other-
wise specifically provided (38 U.S.C.
5303(b)).

(c) Benefits are not payable where
the former service member was dis-
charged or released under one of the
following conditions:

(1) As a conscientious objector who
refused to perform military duty, wear
the uniform, or comply with lawful
order of competent military authori-
ties.

(2) By reason of the sentence of a
general court-martial.

38 CFR Ch. | (7-1-05 Edition)

(3) Resignation by an officer for the
good of the service.

(4) As a deserter.

(5) As an alien during a period of hos-
tilities, where it is affirmatively shown
that the former service member re-
quested his or her release. See §3.7(b).

(6) By reason of a discharge under
other than honorable conditions issued
as a result of an absence without offi-
cial leave (AWOL) for a continuous pe-
riod of at least 180 days. This bar to
benefit entitlement does not apply if
there are compelling circumstances to
warrant the prolonged unauthorized
absence. This bar applies to any person
awarded an honorable or general dis-
charge prior to October 8, 1977, under
one of the programs listed in paragraph
(h) of this section, and to any person
who prior to October 8, 1977, had not
otherwise established basic eligibility
to receive Department of Veterans Af-
fairs benefits. The term established
basic eligibility to receive Department of
Veterans Affairs benefits means either a
Department of Veterans Affairs deter-
mination that an other than honorable
discharge was issued under conditions
other than dishonorable, or an up-
graded honorable or general discharge
issued prior to October 8, 1977, under
criteria other than those prescribed by
one of the programs listed in paragraph
(h) of this section. However, if a person
was discharged or released by reason of
the sentence of a general court-mar-
tial, only a finding of insanity (para-
graph (b) of this section) or a decision
of a board of correction of records es-
tablished under 10 U.S.C. 1552 can
estalish basic eligibility to receive De-
partment of Veterans Affairs benefits.
The following factors will be consid-
ered in determining whether there are
compelling circumstances to warrant
the prolonged unauthorized absence.

(i) Length and character of service
exclusive of the period of prolonged
AWOL.. Service exclusive of the period
of prolonged AWOL should generally be
of such quality and length that it can
be characterized as honest, faithful and
meritorious and of benefit to the Na-
tion.
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