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Laboratory operated by Massachusetts
Institute of Technology, and Software
Engineering Institute operated by Car-
negie Mellon) may respond to solicita-
tions and announcements for programs
which promote research, development,
demonstration, or transfer of tech-
nology (Section 217, Public Law 103-
337).

[60 FR 61598, Nov. 30, 1995, as amended at 69
FR 65092, Nov. 10, 2004]

235.070 Indemnification against un-
usually hazardous risks.

235.070-1 Indemnification under re-
search and development contracts.

(a) Under 10 U.S.C. 2354, and if au-
thorized by the Secretary concerned,
contracts for research and/or develop-
ment may provide for indemnification
of the contractor or subcontractors
for—

(1) Claims by third persons (including
employees) for death, bodily injury, or
loss of or damage to property; and

(2) Loss of or damage to the contrac-
tor’s property to the extent that the li-
ability, loss, or damage—

(i) Results from a risk that the con-
tract defines as ‘‘unusually haz-
ardous;”’

(ii) Arises from the direct perform-
ance of the contract; and

(iii) Is not compensated by insurance
or other means.

(b) Clearly define the specific unusu-
ally hazardous risks to be indemnified.
Submit this definition for approval
with the request for authorization to
grant indemnification. Include the ap-
proved definition in the contract.

[66 FR 36416, July 31, 1991, as amended at 64
FR 51076, Sept. 21, 1999]

235.070-2 Indemnification under con-
tracts involving both research and
development and other work.

These contracts may provide for in-
demnification under the authority of
both 10 U.S.C. 2354 and Public Law 85—
804. Public Law 85-804 will apply only
to work to which 10 U.S.C. 2354 does
not apply. Actions under Public Law
85-804 must also comply with FAR sub-
part 50.4.
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235.070-3 Contract clauses.

When the contractor is to be indem-
nified in accordance with 235.070-1, use
either—

(a) The clause at 252.235-7000, Indem-
nification Under 10 U.S.C. 2354—Fixed
Price; or

(b) The clause at 252.235-7001, Indem-
nification Under 10 U.S.C. 2354—Cost-
Reimbursement, as appropriate.

235.071 Additional contract clauses.

(a) Use the clause at 252.235-7002, Ani-
mal Welfare, or one substantially the
same, in solicitations and contracts
awarded in the United States or its
outlying areas involving research on
live vertebrate animals.

(b) Use the clause at 252.235-7003, Fre-
quency Authorization, in solicitations
and contracts for developing, pro-
ducing, constructing, testing, or oper-
ating a device requiring a frequency
authorization.

(c) Use the clause at 252.235-7010, Ac-
knowledgement of Support and Dis-
claimer, in solicitations and contracts
for research and development.

(d) Use the clause at 252.235-7011,
Final Scientific or Technical Report,
in solicitations and contracts for re-
search and development.

[66 FR 36416, July 31, 1991, as amended at 60
FR 29500, June 5, 1995; 70 FR 35545, June 21,
2005]

PART 236—CONSTRUCTION AND
ARCHITECT-ENGINEER CONTRACTS

Subpart 236.1—General

Sec.
236.102 Definitions.

Subpart 236.2—Special Aspects of
Contracting for Construction
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236.203 Government estimate of construc-
tion costs.

236.204 Disclosure of the magnitude of con-
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236.601 Policy.

236.602 Selection of firms for architect-engi-
neer contracts.

236.602-1 Selection criteria.

236.602-70 Restriction on award of overseas
architect-engineer contracts to foreign
firms.

236.604 Performance evaluation.

236.606 Negotiations.

236.606-70 Statutory fee limitation.

236.609 Contract clauses.

236.609-70 Additional provision and clause.

Subpart 236.7—Standard and Optional
Forms for Contracting for Construction,
Architect-Engineer Services, and Dis-
mantling, Demolition, or Removal of
Improvements

236.701 Standard and optional forms for use
in contracting for construction or dis-
mantling, demolition, or removal of im-
provements.

AUTHORITY: 41 U.S.C. 421 and 48 CFR chap-
ter 1.

SOURCE: 56 FR 36421, July 31, 1991, unless
otherwise noted.

Subpart 236.1—General

236.102 Definitions.

(1) A-E means architect-engineer.

(2) Construction activity means an ac-
tivity at any organizational level of
the DoD that—

(i) Is responsible for the architec-
tural, engineering, and other related
technical aspects of the planning, de-
sign, and construction of facilities; and

(ii) Receives its technical guidance
from the Army Office of the Chief of
Engineers, Naval Facilities Engineer-
ing Command, or Air Force Directorate
of Civil Engineering.

(3) Marshallese firm is defined in the
provision at 252.236-7012, Military Con-
struction on Kwajalein Atoll—Evalua-
tion Preference.

(4) Network analysis system means rec-
ognized scheduling systems that show
the duration, sequential relationship,
and interdependence of various work
activities, e.g., critical path method.

48 CFR Ch. 2 (10-1-05 Edition)

(5) United States firm is defined in the
provisions at 252.236-7010, Overseas
Military Construction-Preference for
United States Firms, and 252.236-7011,
Overseas Architect-Engineer Services-
Restriction to United States firms.

[66 FR 36421, July 31, 1991, as amended at 62
FR 2857, Jan. 17, 1997; 63 FR 11538, Mar. 9,
1998]

Subpart 236.2—Special Aspects of
Contracting for Construction

236.201 Evaluation of contractor per-
formance.

(a) Preparation of performance evalua-
tion reports. Use DD Form 2626, Per-
formance Evaluation (Construction),
instead of SF 1420.

(c) Distribution and use of performance
reports. (1) Send each contractor per-
formance evaluation report to the cen-
tral data base immediately upon its
completion.

(A) The central data base—

(I) Is operated by—U.S. Army Corps
of Engineers, Portland District, ATTN:
CENWP-CT-I, PO Box 2946, Portland,
OR 97208-2946, Telephone: (503) 808-4590.

(2) Keeps reports on file for six years.

(B) For computer access to the files,
contact the Portland District for user
log-on and procedures.

(2) Use performance records when
making responsibility determinations
under FAR 9.1.

(A) For each contract expected to ex-
ceed $1,000,000, retrieve all performance
records on file in the central data base
for all prospective contractors that
have a reasonable chance of being se-
lected for award. The central data base
will provide—

(I) Overall current performance rat-
ings;

(2) Descriptions of contracts on
which ratings are based (e.g., type of
facility, contract value, applicable per-
formance elements); and

(3) A telephone number to obtain
transcripts and documentation of per-
tinent evaluation details.

(B) Consider using the performance
records in the data base for lower value
contracts and to assess a contractor’s
performance record for reasons other
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than an award decision, such as sub-
contractor approval and awards for ex-
cellence.

[66 FR 36421, July 31, 1991, as amended at 61
FR 7749, Feb. 29, 1996; 66 FR 49861, Oct. 1,
2001]

236.203 Government estimate of con-
struction costs.

(c)(i) Designate the Government esti-
mate as ‘“‘For Official Use Only,” unless
the information is classified. If it is,
handle the estimate in accordance with
security regulations.

(ii) For sealed bid acquisitions—

(A) File a sealed copy of the Govern-
ment estimate with the bids. (In the
case of two-step acquisitions, this is
done in the second step.)

(B) After the bids are read and re-
corded, remove the ‘‘For Official Use
Only”’ designation and read and record
the estimate as if it were a bid, in the
same detail as the bids.

236.204 Disclosure of the magnitude of
construction projects.

Additional price ranges are—
(i) Between $10,000,000 and $25,000,000;

(i) Between $25,000,000 and
$100,000,000;

(iii) Between $100,000,000 and
$250,000,000;

(iv) Between $250,000,000 and

$500,000,000; and
(v) Over $500,000,000.

[61 FR 7749, Feb. 29, 1996]

236.206 Liquidated damages.

See 211.503 for instructions on use of
liquidated damages.

[66 FR 36421, July 31, 1991, as amended at 66
FR 49861, Oct. 1, 2001]

236.213 Special procedures for sealed

bidding in construction con-
tracting.
236.213-70 Additive or deductive

items.

(a) If it appears that sufficient funds
may not be available for all the desired
construction features, consider using a
bid schedule with—

(1) A first or base bid item covering
the work generally as specified; and

(2) A list of priorities that contains
one or more additive or deductive bid
items that progressively add or omit

236.270

specified features of the work in a stat-
ed order of priority. (Normally, do not
mix additive and deductive bid items in
the same solicitation.)

(b) Before opening the bids, record in
the contract file the amount of funds
available for the project.

(c) Determine the low bidder and the
bid items to be awarded as follows:

(1) Use the recorded amount of avail-
able funds to determine the low bidder,
which will be the bidder that—

(i) Is otherwise eligible for award;
and

(ii) Offers the lowest aggregate
amount for the first or base bid item,
plus or minus (in order of listed pri-
ority), those additive or deductive bid
items that provide the most features
within the funds available.

(2) Evaluate all bids on the basis of
the same additive or deductive bid
items.

(i) If adding another item from the
bid schedule list of priorities would
make the award exceed the available
funds, skip that item and go to the
next item from the list of priorities.

(ii) Add the next item if an award can
be made that includes the item and is
still within the available funds.

(3) Use the list of priorities only to
determine the low bidder. After deter-
mining the low bidder, an award may
be made on any contribution if—

(i) It is in the best interests of the
Government;

(ii) Funds are available at time of
award; and

(iii) The low bidder’s price for the
combination is less than the price of-
fered by any other responsive, respon-
sible bidder.

[656 FR 39706, June 27, 2000]

236.270 Expediting construction con-
tracts.

(a) 10 U.S.C. 2858 requires agency
head approval to expedite the comple-
tion date of a contract funded by a
Military Construction Appropriations
Act, if additional costs are involved.
This approval authority may not be re-
delegated. The approval authority
must—

(1) Certify that the additional ex-
penditures are necessary to protect the
National interest; and
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(2) Establish a reasonable completion
date for the project.

(b) The contracting officer may ap-
prove an expedited completion date if
no additional costs are involved.

236.271 Cost-plus-fixed-fee contracts.

Annual military construction appro-
priations acts restrict the use of cost-
plus-fixed-fee contracts (see 216.306(c)).

[61 FR 7749, Feb. 29, 1996]

236.272 Prequalification of sources.

(a) Prequalification procedures may
be used when necessary to ensure time-
ly and efficient performance of critical
construction projects.
Prequalification—

(1) Results in a list of sources deter-
mined to be qualified to perform a spe-
cific construction contract; and

(2) Limits offerors to those with
proven competence to perform in the
required manner.

(b) The head of the contracting activ-
ity must—

1) Authorize the use of
prequalification by determining, in
writing, that a construction project is
of an urgency or complexity that re-
quires prequalification; and

(2) Approve the prequalification pro-
cedures.

(c) For small Dbusinesses, the
prequalification procedures must re-
quire the qualifying authority to—

(1) Request a preliminary rec-
ommendation from the appropriate
Small Business Administration re-
gional office, if the qualifying author-
ity believes a small business is not re-
sponsible;

(2) Permit the small business to sub-
mit a bid or proposal if the preliminary
recommendation is that the small busi-
ness is responsible; and

(3) Follow the procedures in FAR
19.6, if the small business is in line for
award and is found nonresponsible.

236.273

Use head of the contracting activity
approved procedures for preparing and
using network analysis systems,
whether contractor prepared, or Gov-
ernment prepared.

Network analysis systems.

48 CFR Ch. 2 (10-1-05 Edition)

236.274 Construction in foreign coun-
tries.

(a) In accordance with Section 112 of
Pub. L. 10545 and similar sections in
subsequent military construction ap-
propriations acts, military construc-
tion contracts funded with military
construction appropriations, that are
estimated to exceed $1,000,000 and are
to be performed in the United States
outlying area in the Pacific and on
Kwajalein Atoll, or in countries bor-
dering the Arabian Gulf, shall be
awarded only to United States firms,
unless—

(1) The lowest responsive and respon-
sible offer of a United States firm ex-
ceeds the lowest responsive and respon-
sible offer of a foreign firm by more
than 20 percent; or

(2) The contract is for military con-
struction on Kwajalein Atoll and the
lowest responsive and responsible offer
is submitted by a Marshallese firm.

(b)When a technical working agree-
ment with a foreign government is re-
quired for a construction contract—

(1) Consider inviting the Army Office
of the Chief of Engineers, or the Naval
Facilities Engineering Command to
participate in the negotiations.

(2) The agreement should, as feasible
and where not otherwise provided for
in other agreements, cover all ele-
ments necessary for the construction
that are required by laws, regulations,
and customs of the United States and
the foreign government, including—

(i) Acquisition of all necessary
rights;

(ii) Expeditious, duty-free importa-
tion of labor, material, and equipment;

(iii) Payment of taxes applicable to
contractors, personnel, materials, and
equipment;

(iv) Applicability of workers’ com-
pensation and other labor laws to citi-
zens of the U.S., the host country, and
other countries;

(v) Provision of utility services;

(vi) Disposition of surplus materials
and equipment;

(vii) Handling of claims and litiga-
tion; and
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(viii) Resolution of any forseeable
problems that can be appropriately in-
cluded in the agreement.

[66 FR 36421, July 31, 1991, as amended at 62
FR 2856, Jan. 17, 1997; 62 FR 34127, June 24,
1997; 63 FR 11538, Mar. 9, 1998; 66 FR 49861,
Oct. 1, 2001; 70 FR 35545, June 21, 2005]

Subpart 236.5—Contract Clauses

236.570 Additional
clauses.

provisions and

(a) Use the following clauses in all
fixed-price construction solicitations
and contracts—

(1) 252.236-7000, Modification Pro-
posals-Price Breakdown; and

(2) 252.236-7001, Contract Drawings
and Specifications.

(b) Use the following provisions and
clauses in fixed-price construction con-
tracts and solicitations as applicable—

(1) 252.236-7002, Obstruction of Navi-
gable Waterways, when the contract
will involve work near or on navigable
waterways.

(2) When the head of the contracting
activity has approved use of a separate
bid item for mobilization and pre-
paratory work, use either—

(i) 2562.236-7003, Payment for Mobiliza-
tion and Preparatory Work. Use this
clause for major construction con-
tracts that require—

(A) Major or special items of plant
and equipment; or

(B) Large stockpiles of material
which are in excess of the type, kind,
and quantity which would be normal
for a contractor qualified to undertake
the work; or

(i1) 252.236-7004, Payment for Mobili-
zation and Demobilization. Use this
clause for contracts involving major
mobilization expense, or plant equip-
ment and material (other than the sit-
uations covered in paragraph (b)(2)(i) of
this section) made necessary by the lo-
cation or nature of the work.

(A) Generally, allocate 60 percent of
the lump sum price in paragraph (a) of
the clause to the cost of mobilization.

(B) Vary this percentage to reflect
the circumstances of the particular
contract, but in no event should mobi-
lization exceed 80 percent of the pay-
ment item.

236.601

(3) 252.236-7005, Airfield Safety Pre-
cautions, when construction will be
performed on or near airfields.

(4) 252.236-7006, Cost Limitation, if
the solicitation’s bid schedule contains
one or more items subject to statutory
cost limitations, and if a waiver has
not been granted (FAR 36.205).

(5) 252.236-7007, Additive or Deductive
Items, if the procedures in 236.213-70
are being used.

(6) 252.236-7008, Contract Prices—Bid-
ding Schedule, if the contract will con-
tain only unit prices for some items.

(c) Use the following provisions in so-
licitations for military construction
contracts that are funded with mili-
tary construction appropriations and
are estimated to exceed $1,000,000:

(1) 252.236-7010, Overseas Military
Construction—Preference for TUnited
States Firms, when contract perform-
ance will be in a United States out-
lying area in the Pacific or in a coun-
try bordering the Arabian Gulf.

(2) 252.236-7012, Military Construction
on Kwajalein Atoll—Evaluation Pref-
erence, when contract performance will
be on Kwajalein Atoll.

(d) Also see 246.710(4) for an addi-
tional clause applicable to construc-
tion contracts to be performed in Ger-
many.

[66 FR 36421, July 31, 1991, as amended at 57
FR 42632, Sept. 15, 1992; 62 FR 2856, Jan. 17,
1997; 62 FR 34127, June 24, 1997; 63 FR 11538,
Mar. 9, 1998; 66 FR 63804, Oct. 25, 2000; 68 FR
7440, Feb. 14, 2003; 70 FR 35545, June 21, 2005]

Subpart 236.6—Architect-Engineer
Services

236.601 Policy.

(1) 10 U.S.C. 2807(b) requires notice to
Congress 21 days before the initial obli-
gation of funds if a contract is for—

(i) A-E services or construction de-
sign for military construction, mili-
tary family housing, or restoration or
replacement of damaged or destroyed
facilities; and

(ii) An estimated total contract price
of $500,000 or more.

(2) During the 21 day period, synopsis
of the proposed contract action and ad-
ministrative actions leading to the
award may be started.

[66 FR 36421, July 31, 1991, as amended at 63
FR 69008, Dec. 15, 1998]
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236.602 Selection of firms for archi-
tect-engineer contracts.

236.602-1 Selection criteria.

(a) Hstablish the evaluation criteria
before making the public announce-
ment required by FAR 5.205(c) and in-
clude the criteria and their relative
order of importance in the announce-
ment. Follow the procedures at PGI
236.602-1(a).

[69 FR 75000, Dec. 15, 2004]

236.602-70 Restriction on award of
overseas architect-engineer con-
tracts to foreign firms.

In accordance with Section 111 of
Public Law 104-32 and similar sections
in subsequent military construction
appropriations acts, A-E contracts
funded by military construction appro-
priations that are estimated to exceed
$500,000 and are to be performed in
Japan, in any North Atlantic Treaty
Organization member country, or in
countries bordering the Arabian Gulf,
shall be awarded only to United States
firms or to joint ventures of United
States and host nation firms.

[62 FR 2858, Jan. 17, 1997]

236.604 Performance evaluation.

(a) Preparation of performance reports.
Use DD Form 2631, Performance Eval-
uation (Architect-Engineer), instead of
SF 1421.

(2) Prepare a separate performance
evaluation after actual construction of
the project. Ordinarily, the evaluating
official should be the person most fa-
miliar with the A-E’s performance.

(c) Distribution and use of perform-
ance reports.

(i) Forward each performance report
to the central data base identified in
236.201(c) after completing the review.
The procedures in 236.201 also apply to
A-E contracts.

(ii) File and use the DD Form 2631,
Performance Evaluation (Architect-
Engineer), in a manner similar to the
SF 330, Architect-Engineer Qualifica-
tions, Part II.

[66 FR 36421, July 31, 1991, as amended at 61
FR 7749, Feb. 29, 1996; 64 FR 51076, Sept. 21,
1999; 69 FR 75000, Dec. 15, 2004]

48 CFR Ch. 2 (10-1-05 Edition)

236.606 Negotiations.

236.606-70 Statutory fee limitation.

(a) 10 U.S.C. 4540, 7212, and 9540 limit
the contract price (or fee) for A-E serv-
ices for the preparation of designs,
plans, drawings, and specifications to
six percent of the project’s estimated
construction cost.

(b) The six percent limit also applies
to contract modifications, including
modifications involving—

(1) Work not initially included in the
contract. Apply the six percent limit to
the revised total estimated construc-
tion cost.

(2) Redesign. Apply the six percent
limit as follows—

(i) Add the estimated construction
cost of the redesign features to the
original estimated construction cost;

(ii) Add the contract cost for the
original design to the contract cost for
redesign; and

(iii) Divide the total contract design
cost by the total estimated construc-
tion cost. The resulting percentage
may not exceed the six percent statu-
tory limitation.

(c) The six percent limit applies only
to that portion of the contract (or
modification) price attributable to the
preparation of designs, plans, drawings,
and specifications. If a contract or
modification also includes other serv-
ices, the part of the price attributable
to the other services is not subject to
the six percent limit.

236.609 Contract clauses.

236.609-70 Additional provision and
clause.

(a)(1) Use the clause at 252.236-7009,
Option for Supervision and Inspection
Services, in solicitations and contracts
for A-E services when—

(i) The contract will be fixed price;
and

(ii) Supervision and inspection serv-
ices by the A-E may be required during
construction.

(2) Include the scope of such services
in appendix A of the contract.

(b) Use the provision at 252.236-7011,
Overseas Architect-Engineer Services—
Restriction to United States Firms, in
solicitations for A-E contracts that
are—
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(1) Funded with military construc-
tion appropriations;

(2) Estimated to exceed $500,000; and

(3) To be performed in Japan, in any
North Atlantic Treaty Organization
member country, or in countries bor-
dering the Arabian Gulf.

[66 FR 36421, July 31, 1991, as amended at 62
FR 2858, Jan. 17, 1997; 63 FR 11539, Mar. 9,
1998]

Subpart 236.7—Standard and Op-
tional Forms for Contracting
for Construction, Architect-En-
gineer Services, and Disman-
tling, Demolition, or Removal
of Improvements

236.701 Standard and optional forms
for use in contracting for construc-
tion or dismantling, demolition, or
removal of improvements.

(c) Do not use Optional Form 347,
Order for Supplies or Services (see
213.307).

[66 FR 36421, July 31, 1991, as amended at 65
FR 63804, Oct. 25, 2000]

PART 237—SERVICE CONTRACTING

Subpart 237.1—Service Contracts—
General

Sec.

237.101 Definitions.

237.102-70 Prohibition on contracting for
firefighting or security-guard functions.

237.104 Personal services contracts.

237.106 Funding and term of service con-
tracts.

237.109 Services of quasi-military armed
forces.

237.170 Approval of contracts and task or-
ders for services.

237.170-1 Scope.

237.170-2 Approval requirements.

237.171 Training for contractor personnel
interacting with detainees.

237.171-1 Scope.

237.171-2 Definition.

237.171-3 Policy.

237.171-4 Contract clause.

Subpart 237.2—Advisory and Assistance
Services

237.270 Acquisition of audit services.
Subpart 237.70—Mortuary Services

237.7000 Scope.
237.7001 Method of acquisition.

237.101

237.7002 Area of performance.

237.7003 Distribution of contracts.

237.7004 Solicitation provisions and con-
tract clauses.

Subpart 237.71—Laundry and Dry Cleaning
Services

237.7100 Scope.

237.7101 General.

237.7102 Solicitation provisions and con-
tract clauses.

Subpart 237.72—Educational Service
Agreements

2317.7200
2317.7201
2317.7202

Scope.

Educational service agreement.

Limitations.

237.7203 Duration.

237.7204 Format and clauses for educational
service agreements.

Subpart 237.73—Services of Students at
Research and Development Laboratories

237.7300 Scope.

237.7301 Definitions.
237.7302 General.

237.7303 Contract clauses.

Subpart 237.74—Services at Installations
Being Closed

237.7400 Scope.
237.7401 Policy.
237.7402 Contract clause.

AUTHORITY: 41 U.S.C. 421 and 48 CFR chap-
ter 1.

SOURCE: 56 FR 36424, July 31, 1991, unless
otherwise noted.

Subpart 237.1—Service
Contracts—General

237.101 Definitions.

Increased performance of security-guard
functions, as used in this subpart,
means—

(1) In the case of an installation or
facility where no security-guard func-
tions were performed as of September
10, 2001, the entire scope or extent of
the performance of security-guard
functions at the installation or facility
after such date; and

(2) In the case of an installation or
facility where security-guard functions
were performed within a lesser scope of
requirements or to a lesser extent as of
September 10, 2001, than after such
date, the increment of the performance
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