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Subpart 352.2—Texts of Provisions
and Clauses

352.202-1 Definitions.

As prescribed in 302.201, the FAR
Definitions clause at 52.202-1 is to be
used as modified:

DEFINITIONS (JAN 2001)

(a) Substitute the following as paragraph
(a):

‘“(a) The term ‘‘Secretary’ or ‘‘Head of the
Agency”’ (also called ‘‘Agency Head’’) means
the Secretary, Under Secretary, or any As-
sistant Secretary, Administrator or Commis-
sioner of the Department of Health and
Human Services; and the term ‘‘his/her duly
authorized representative’” means any per-
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son, persons, or board authorized to act for
the Secretary.”

(b) Add the following paragraph (h) or its
alternate, as appropriate:

‘“(h) The term ‘“‘Project Officer’” means the
person representing the Government for the
purpose of technical monitoring of contract
performance. The Project Officer is not au-
thorized to issue any instructions or direc-
tions which effect any increases or decreases
in the scope of work or which would result in
the increase or decrease of the price of this
contract or a change in the delivery dates or
performance period of this contract.”

or

Alternate:

‘‘(h) The term ‘“‘Project Officer’’ means the
person representing the Government for the
purpose of technical monitoring of contract
performance. The Project Officer is not au-
thorized to issue any instructions or direc-
tions which effect any increases or decreases
in the scope of work or which would result in
the increase or decrease of the cost of this
contract or a change in performance period
of this contract. In addition, the Project Of-
ficer is not authorized to receive or act upon
the Contractor’s notification of a revised
cost estimate pursuant to the Limitation of
Cost or Limitation of Funds clause of this
contract.”

352.215-1 Instructions to
Competitive acquisition.

Insert the following paragraph (e) in
place of paragraph (e) of the provision
at FAR 52.215-1:

(e) Restriction on disclosure and use of data.
(1) The proposal submitted in response to
this request may contain data (trade secrets;
business data, e.g., commercial information,
financial information, and cost and pricing
data; and technical data) which the offeror,
including its prospective subcontractor(s),
does not want used or disclosed for any pur-
pose other than for evaluation of the pro-
posal. The use and disclosure of any data
may be so restricted; provided, that the Gov-
ernment determines that the data is not re-
quired to be disclosed under the Freedom of
Information Act, 5 U.S.C. 552, as amended,
and the offeror marks the cover sheet of the
proposal with the following legend, speci-
fying the particular portions of the proposal
which are to be restricted in accordance with
the conditions of the legend. The Govern-
ment’s determination to withhold or disclose
a record will be based upon the particular
circumstances involving the record in ques-
tion and whether the record may be exempt-
ed from disclosure under the Freedom of In-
formation Act. The legend reads:

offerors—
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Unless disclosure is required by the Free-
dom of Information Act, 5 U.S.C. 552, as
amended, (the Act) as determined by Free-
dom of Information (FOI) officials of the De-
partment of Health and Human Services,
data contained in the portions of this pro-
posal which have been specifically identified
by page number, paragraph, etc. by the offer-
or as containing restricted information shall
not be used or disclosed except for evalua-
tion purposes.

The offeror acknowledges that the Depart-
ment may not be able to withhold a record
(data, document, etc.) nor deny access to a
record requested pursuant to the Act and
that the Department’s FOI officials must
make that determination. The offeror hereby
agrees that the Government is not liable for
disclosure if the Department has determined
that disclosure is required by the Act.

If a contract is awarded to the offeror as a
result of, or in connection with, the submis-
sion of this proposal, the Government shall
have right to use or disclose the data to the
extent provided in the contract. Proposals
not resulting in a contract remain subject to
the Act.

The offeror also agrees that the Govern-
ment is not liable for disclosure or use of un-
marked data and may use or disclose the
data for any purpose, including the release of
the information pursuant to requests under
the Act. The data subject to this restriction
are contained in pages (insert page numbers,
paragraph designations, etc. or other identi-
fication).

(2) In addition, the offeror should mark
each page of data it wishes to restrict with
the following statement:

“Use or disclosure of data contained on
this page is subject to the restriction on the
cover sheet of this proposal or quotation.”

(3) Offerors are cautioned that proposals
submitted with restrictive legends or state-
ments differing in substance from the above
legend may not be considered for award. The
Government reserves the right to reject any
proposal submitted with a nonconforming
legend.

352.215-70 Late proposals and revi-
sions.

As prescribed in 315.208, the following
provision may be included in the solici-
tation:

LATE PROPOSALS AND REVISIONS (NOV 1986)

Notwithstanding the procedures contained
in FAR 52.215-1(c)(3) of the provision of this
solicitation entitled Instructions to Offerors-
Competitive Acquisition, a proposal received
after the date specified for receipt may be
considered if it offers significant cost or
technical advantages to the Government;
and it was received before proposals were dis-
tributed for evaluation, or within five cal-
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endar days after the exact time specified for
receipt, whichever is earlier.

(End of provision)

352.216-72 Additional cost principles.

As prescribed in 316.307(j), insert the
following clause in all solicitations and
resultant cost-reimbursement con-
tracts:

ADDITIONAL COST PRINCIPLES (OCT 1990)

(a) Bid and proposal costs. (1) Bid and pro-
posal costs are the immediate costs of pre-
paring bids, proposals, and applications for
potential Federal and non-Federal contracts,
grants, and agreements, including the devel-
opment of scientific, cost, and other data
needed to support the bids, proposals, and
applications.

(2) Bid and proposal costs of the current
accounting period are allowable as indirect
costs.

(3) Bid and proposal costs of past account-
ing periods are unallowable in the current
period. However, if the organization’s estab-
lished practice is to treat these costs by
some other method, they may be accepted if
they are found to be reasonable and equi-
table.

(4) Bid and proposal costs do not include
independent research and development costs
covered by the following paragraph, or
preaward costs covered by paragraph 38 of
Attachment B to OMB Circular A-122.

(b) Independent research and development
costs. (1) Independent research and develop-
ment is research and development conducted
by an organization which is not sponsored by
Federal or non-Federal contracts, grants, or
other agreements.

(2) Independent research and development
shall be allocated its proportionate share of
indirect costs on the same basis as the allo-
cation of indirect costs to sponsored research
and development.

(3) The cost of independent research and
development, including its proportionate
share of indirect costs, are unallowable.

(End of clause)

352.223-70 Safety and health.

The following clause, or one reading
substantially the same, shall be used as
prescribed in 323.7002:

SAFETY AND HEALTH (JAN 2001)

(a) To help ensure the protection of the life
and health of all persons, and to help prevent
damage to property, the Contractor shall
comply with all Federal, State and local
laws and regulations applicable to the work
being performed under this contract. These
laws are implemented and/or enforced by the
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Environmental Protection Agency, Occupa-
tional Safety and Health Administration and
other agencies at the Federal, State and
local levels (Federal, State and local regu-
latory/enforcement agencies).

(b) Further, the Contractor shall take or
cause to be taken additional safety measures
as the Contracting Officer, in conjunction
with the project or other appropriate offi-
cers, determines to be reasonably necessary.
If compliance with these additional safety
measures results in an increase or decrease
in the cost or time required for performance
of any part of work under this contract, an
equitable adjustment will be made in accord-
ance with the applicable ‘‘Changes’ clause
set forth in this contract.

(c) The Contractor shall maintain an accu-
rate record of, and promptly report to the
Contracting Officer, all accidents or inci-
dents resulting in the exposure of persons to
toxic substances, hazardous materials or
hazardous operations; the injury or death of
any person; and/or damage to property inci-
dental to work performed under the contract
and all violations for which the Contractor
has been cited by any Federal, State or local
regulatory/enforcement agency. The report
shall include a copy of the notice of viola-
tion and the findings of any inquiry or in-
spection, and an analysis addressing the im-
pact these violations may have on the work
remaining to be performed. The report shall
also state the required action(s), if any, to be
taken to correct any violation(s) noted by
the Federal, State or local regulatory/en-
forcement agency and the time frame al-
lowed by the agency to accomplish the nec-
essary corrective action.

(d) If the Contractor fails or refuses to
comply with the Federal, State or local regu-
latory/enforcement agency’s directive(s) re-
garding any violation(s) and prescribed cor-
rective action(s), the Contracting Officer
may issue an order stopping all or part of the
work until satisfactory corrective action (as
approved by the Federal, State or local regu-
latory/enforcement agencies) has been taken
and documented to the Contracting Officer.
No part of the time lost due to any stop work
order shall be subject to a claim for exten-
sion of time or costs or damages by the Con-
tractor.

(e) The Contractor shall insert the sub-
stance of this clause in each subcontract in-
volving toxic substances, hazardous mate-
rials, or hazardous operations. Compliance
with the provisions of this clause by sub-
contractors will be the responsibility of the
Contractor.
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(End of clause)

352.224-70 Confidentiality of informa-
tion.

The following clause is covered by
the policy set forth in subpart 324.70
and is to be used in accordance with
the instructions set forth in 324.7004.

CONFIDENTIALITY OF INFORMATION (APR 1984)

(a) Confidential information, as used in
this clause, means information or data of a
personal nature about an individual, or pro-
prietary information or data submitted by or
pertaining to an institution or organization.

(b) The Contracting Officer and the Con-
tractor may, by mutual consent, identify
elsewhere in this contract specific informa-
tion and/or categories of information which
the Government will furnish to the Con-
tractor or that the Contractor is expected to
generate which is confidential. Similarly,
the Contracting Officer and the Contractor
may, by mutual consent, identify such con-
fidential information from time to time dur-
ing the performance of the contract. Failure
to agree will be settled pursuant to the
“Disputes’ clause.

(c) If it is established elsewhere in this
contract that information to be utilized
under this contract, or a portion thereof, is
subject to the Privacy Act, the Contractor
will follow the rules and procedures of dis-
closure set forth in the Privacy Act of 1974,
5 U.S.C. 552a, and implementing regulations
and policies, with respect to systems of
records determined to be subject to the Pri-
vacy Act.

(d) Confidential information, as defined in
paragraph (a) of this clause, that is informa-
tion or data of a personal nature about an in-
dividual, or proprietary information or data
submitted by or pertaining to an institution
or organization, shall not be disclosed with-
out the prior written consent of the indi-
vidual, institution, or organization.

(e) Whenever the Contractor is uncertain
with regard to the proper handling of mate-
rial under the contract, or if the material in
question is subject to the Privacy Act or is
confidential information subject to the pro-
visions of this clause, the Contractor should
obtain a written determination from the
Contracting Officer prior to any release, dis-
closure, dissemination, or publication.

(f) Contracting Officer determinations will
reflect the result of internal coordination
with appropriate program and legal officials.

(g) The provisions of paragraph (d) of this
clause shall not apply when the information
is subject to conflicting or overlapping pro-
visions in other Federal, State, or local laws.
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(End of clause)

[66 FR 4255, Jan. 17, 2001, as amended at 70
FR 41, Jan. 3, 2005; 70 FR 11583, Mar. 9, 2005]

352.228-7 Insurance—Liability to third
persons.

As prescribed in 328.311-2, con-
tracting officers shall include the fol-
lowing clause in all cost-reimburse-
ment contracts, in lieu of the clause at
FAR 52.228-T:

INSURANCE—LIABILITY TO THIRD PERSONS
(DEC 1991)

(a)(1) Except as provided in paragraph
(a)(2) immediately following, or in paragraph
(h) of this clause (if the clause has a para-
graph (h)), the Contractor shall provide and
maintain workers’ compensation, employer’s
liability, comprehensive general liability
(bodily injury), comprehensive automobile
liability (bodily injury and property damage)
insurance, and such other insurance as the
Contracting Officer may require under this
contract.

(2) The Contractor may, with the approval
of the Contracting Officer, maintain a self-
insurance program; provided that, with re-
spect to workers’ compensation, the Con-
tractor is qualified pursuant to statutory au-
thority.

(3) All insurance required by this para-
graph shall be in form and amount and for
those periods as the Contracting Officer may
require or approve and with insurers ap-
proved by the Contracting Officer.

(b) The Contractor agrees to submit for the
Contracting Officer’s approval, to the extent
and in the manner required by the Con-
tracting Officer, any other insurance that is
maintained by the Contractor in connection
with performance of this contract and for
which the Contractor seeks reimbursement.

(c) Except as provided in paragraph (h) of
this clause (if the clause has a paragraph
(h)), the Contractor shall be reimbursed:

(1) For that portion of the reasonable cost
of insurance allocable to this contract, and
required or approved under this clause; and

(2) For certain liabilities (and expenses in-
cidental to such liabilities) to third persons
not compensated by insurance or otherwise
within the funds available under the Limita-
tion of Cost or the Limitation of Funds
clause of this contract. These liabilities
must arise out of the performance of this
contract, whether or not caused by the neg-
ligence of the Contractor or the Contractor’s
agents, servants, or employees, and must be
represented by final judgments or settle-
ments approved in writing by the Govern-
ment. These liabilities are for:

(i) Loss of or damage to property (other
than property owned, occupied, or used by
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the Contractor, rented to the Contractor, or
in the care, custody, or control of the Con-
tractor); or

(ii) Death or bodily injury.

(d) The Government’s liability under para-
graph (c¢) of this clause is limited to the
amounts reflected in final judgements, or
settlements approved in writing by the Gov-
ernment, but in no event to exceed the funds
available under the Limitation of Cost or
Limitation of Funds clause of this contract.
Nothing in this contract shall be construed
as implying that, at a later date, the Govern-
ment will request, or the Congress will ap-
propriate, funds sufficient to meet any defi-
ciencies.

(e) The Contractor shall not be reimbursed
for liabilities (and expenses incidental to
such liabilities):

(1) For which the Contractor is otherwise
responsible under the express terms of any
clause specified in the Schedule or elsewhere
in the contract:

(2) For which the Contractor has failed to
insure or to maintain insurance as required
by the Contracting Officer; or

(3) That result from willful misconduct or
lack of good faith on the part of the Contrac-
tor’s directors, officers, managers, super-
intendents, or other representatives who
have supervision or direction of:

(i) All or substantially all of the Contrac-
tor’s business;

(ii) All or substantially all of the Contrac-
tor’s operations at any one plant or separate
location in which this contract is being per-
formed; or

(iii) A separate and complete major indus-
trial operation in connection with the per-
formance of this contract.

(f) The provisions of paragraph (e) of this
clause shall not restrict the right of the Con-
tractor to be reimbursed for the cost of in-
surance maintained by the Contractor in
connection with the performance of this con-
tract, other than insurance required in ac-
cordance with this clause; provided, that
such cost is allowable under the Allowable
Cost and Payment clause of this contract.

(g) If any suit or action is filed or any
claim is made against the Contractor, the
cost and expense of which may be reimburs-
able to the Contractor under this contract,
and the risk of which is then uninsured or is
insured for less than the amount claimed,
the Contractor shall:

(1) Immediately notify the Contracting Of-
ficer and promptly furnish copies of all perti-
nent papers received;

(2) Authorize Government representatives
to collaborate with counsel for the insurance
carrier in settling or defending the claim
when the amount of the liability claimed ex-
ceeds the amount of coverage; and

(3) Authorize Government representatives
to settle or defend the claim and to represent
the Contractor in or to take charge of any
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litigation, if required by the Government,
when the liability is not insured or covered
by the bond. The Contractor may, at its own
expense, be associated with the Government
representatives in any such claim or litiga-
tion.

(End of clause)

Alternate I (APR 1984). If the success-
ful offeror represents in the offer that
the offeror is partially immune from
tort liability as a State agency, add
the following paragraph (h) to the basic
clause:

(h) Notwithstanding paragraphs (a) and (c)
of this clause—

(1) The Government does not assume any
liability to third persons, nor will the Gov-
ernment reimburse the Contractor for its li-
ability to third persons, with respect to loss
due to death, bodily injury, or damage to
property resulting in any way from the per-
formance of this contract or any subcontract
under this contract; and

(2) The Contractor need not provide or
maintain insurance coverage as required by
paragraph (a) of this clause; provided, that
the Contractor may obtain any insurance
coverage deemed necessary, subject to ap-
proval by the Contracting Officer as to form,
amount, and duration. The Contractor shall
be reimbursed for the cost of such insurance
and, to the extent provided in paragraph (c)
of this clause, to liabilities to third persons
for which the Contractor has obtained insur-
ance coverage as provided in this paragraph,
but for which such coverage is insufficient in
amount.

(End of clause)

Alternate II (APR 1984). If the success-
ful offeror represents in the offer that
the offeror is totally immune from tort
liability as a State agency, substitute
the following paragraphs (a) and (b) for
paragraphs (a) and (b) of the basic
clause:

(a) The Government does not assume any
liability to third persons, nor will the Gov-
ernment reimburse the Contractor for its li-
ability to third persons, with respect to loss
due to death, bodily injury, or damage to
property resulting in any way from the per-
formance of this contract or any subcontract
under this contract.

(b) If any suit or action is filed, or if any
claim is made against the Contractor, the
cost and expense of which may be reimburs-
able to the Contractor under this contract,
the Contractor shall immediately notify the
Contracting Officer and promptly furnish
copies of all pertinent papers received by the
Contractor. The Contractor shall, if required
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by the Government, authorize Government
representatives to settle or defend the claim
and to represent the Contractor in or take
charge of any litigation. The Contractor
may, at its own expense, be associated with
the Government representatives in any such
claims or litigation.

(End of clause)

352.232-9 Withholding of contract pay-
ments.

Insert the following clause in all so-
licitations and contracts other than
purchase orders:

WITHHOLDING OF CONTRACT PAYMENTS (APR
1984)

Notwithstanding any other payment provi-
sions of this contract, failure of the Con-
tractor to submit required reports when due
or failure to perform or deliver required
work, supplies, or services, will result in the
withholding of payments under this contract
unless such failure arises out of causes be-
yond the control, and without the fault or
negligence of the Contractor as defined by
the clause entitled ‘‘Excusable Delays’ or
“Default’”, as applicable. The Government
shall promptly notify the Contractor of its
intention to withhold payment of any in-
voice or voucher submitted.

(End of clause)

352.232-74 Estimated cost and fixed
fee—Incrementally funded contract.

The following clause, or one reading
substantially as it, shall be included in
the Special Provisions of an incremen-
tally funded contract:

CONSIDERATION-ESTIMATED COST AND FIXED
FEE (APR 1984)

(a) It is estimated that the total cost to
the Government for full performance of this
contract will be $ , of which the sum of

$ represents the estimated reimburs-
able costs and $ represents the fixed-
fee.

(b) Total funds currently available for pay-
ment and allotted to this contract are
$ , of which § represents the esti-
mated reimbursable costs and $ rep-
resents the fixed-fee. For further provisions
on funding, see the Limitation of Funds
clause.

(c) It is estimated that the amount cur-
rently allotted will cover performance of
Phase I which is scheduled to be completed
by (date) .

(d) The Contracting Officer may allot addi-
tional funds to the contract without the con-
currence of the Contractor.
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(End of clause)

352.232-75 Incremental funding.

The following provision shall be in-
cluded in all requests for proposals
whenever the use of incremental fund-
ing is contemplated:

INCREMENTAL FUNDING (JAN 2001)

(a) It is the Government’s intention to ne-
gotiate and award a contract using the incre-
mental funding concepts described in the
clause entitled Limitation of Funds. Under
the clause, which will be included in the re-
sultant contract, initial funds will be obli-
gated under the contract to cover the first
year of performance. Additional funds are in-
tended to be allotted to the contract by con-
tract modification, up to and including the
full estimated cost of the contract, to ac-
complish the entire project. While it is the
Government’s intention to progressively
fund this contract over the entire period of
performance up to and including the full es-
timated cost, the Government will not be ob-
ligated to reimburse the Contractor for costs
incurred in excess of the periodic allotments,
nor will the Contractor be obligated to per-
form in excess of the amount allotted.

(b) The Limitation of Funds clause to be
included in the resultant contract shall su-
persede the Limitation of Cost clause found
in the General Provisions.

(End of provision)

352.233-70 Litigation and claims.

Insert the following clause in all so-
licitations and resultant cost-reim-
bursement contracts:

LITIGATION AND CLAIMS (APR 1984)

The Contractor shall give the Contracting
Officer immediate notice in writing of any
action, including any proceeding before an
administrative agency, filed against the Con-
tractor arising out of the performance of this
contract, including, but not limited to the
performance of any subcontract hereunder;
and any claim against the Contractor the
cost and expense of which is allowable under
the clause entitled ‘‘Allowable Cost and Pay-
ment.”” Except as otherwise directed by the
Contracting Officer, the Contractor shall fur-
nish immediately to the Contracting Officer
copies of all pertinent papers received by the
Contractor with respect to such action or
claim. To the extent not in conflict with any
applicable policy of insurance, the Con-
tractor may, with the Contracting Officer’s
approval, settle any such action or claim. If
required by the Contracting Officer, the Con-
tractor shall effect an assignment and sub-
rogation in favor of the Government of all
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the Contractor’s rights and claims (except
those against the Government) arising out of
any such action or claim against the Con-
tractor; and authorize representatives of the
Government to settle or defend any such ac-
tion or claim and to represent the Con-
tractor in, or to take charge of, any action.
If the settlement or defense of an action or
claim is undertaken by the Government, the
Contractor shall furnish all reasonable as-
sistance in effecting a settlement or assert-
ing a defense. Where an action against the
Contractor is not covered by a policy of in-
surance, the Contractor shall, with the ap-
proval of the Contracting Officer, proceed
with the defense of the action in good faith.
The Government shall not be liable for the
expense of defending any action or for any
costs resulting from the loss thereof to the
extent that the Contractor would have been
compensated by insurance which was re-
quired by law or regulation or by written di-
rection of the Contracting Officer, but which
the Contractor failed to secure through its
own fault or negligence. In any event, unless
otherwise expressly provided in this con-
tract, the Contractor shall not be reimbursed
or indemnified by the Government for any li-
ability loss, cost or expense, which the Con-
tractor may incur or be subject to by reason
of any loss, injury or damage, to the person
or to real or personal property of any third
parties as may accrue during, or arise from,
the performance of this contract.

(End of clause)

352.242-71 Final decisions on audit
findings.
Insert the following clause in all so-
licitations and resultant cost-reim-
bursement contracts.

FINAL DECISIONS ON AUDIT FINDINGS (APR
1984)

For the purpose of issuing final decisions
under the Disputes clause of this contract
concerning monetary audit findings, the
Contracting Officer shall be that person with
ultimate responsibility for making that deci-
sion in accordance with Chapter 1-105, Reso-
lution of Audit Findings, of the Depart-
ment’s Grants Administration Manual.

(End of clause)

352.249-14 Excusable delays.

Insert the following clause in all so-
licitations and resultant contracts
other than purchase orders which do
not have either a default or excusable
delays clause, as prescribed in 342.7003-
1(a):
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EXCUSABLE DELAYS (APR 1984)

(a) Except with respect to failures of sub-
contractors, the Contractor shall not be con-
sidered to have failed in performance of this
contract if such failure arises out of causes
beyond the control and without the fault or
negligence of the Contractor.

(b) Such causes may include, but are not
restricted to, acts of God or of the public
enemy, acts of the Government in either its
sovereign or contractual capacity, fires,
floods, epidemics, quarantine restrictions,
strikes, freight embargoes, and unusually se-
vere weather, but in every case the failure to
perform must be beyond the control and
without the fault or negligence of the Con-
tractor. If the failure to perform is caused by
the failure of a subcontractor to perform,
and if such failure arises out of causes be-
yond the control of both the Contractor and
subcontractor, and without the fault or neg-
ligence of either of them, the Contractor
shall not be deemed to have failed in per-
formance of the contract, unless: the sup-
plies or services to be furnished by the sub-
contractor were obtainable from other
sources, the Contracting Officer shall have
ordered the Contractor in writing to procure
such supplies or services from such other
sources, and the Contractor shall have failed
to comply reasonably with such order. Upon
request of the Contractor, the Contracting
officer shall ascertain the facts and extent of
such failure and, if he/she shall determine
that any failure to perform was occasioned
by any one or more of the said causes, the
delivery schedule shall be revised accord-
ingly, subject to the rights of the Govern-
ment under the termination clause hereof.
(As used in this clause, the terms ‘‘subcon-
tractor’ and ‘‘subcontractors’ mean subcon-
tractor(s) at any tier.)

(End of clause)

352.270-1 Accessibility of meetings,
conferences, and seminars to per-
sons with disabilities.

The following clause is to be used in
accordance with 370.102:

ACCESSIBILITY OF MEETINGS, CONFERENCES,
AND SEMINARS TO PERSONS WITH DISABIL-
ITIES (JAN 2001)

The Contractor agrees as follows:

(a) Planning. The Contractor will develop a
plan to assure that any meeting, conference,
or seminar held pursuant to this contract
will meet or exceed the minimum accessi-
bility standards set forth in 28 CFR 36.101-
36.500 and Appendix A: ADA Accessibility
Guidelines (ADAAG). The plan shall be sub-
mitted to the project officer for approval
prior to initiating action. ( A consolidated or
master plan for contracts requiring numer-
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ous meetings, conferences, or seminars may
be submitted in lieu of separate plans.)

(b) Facilities. Any facility to be utilized for
meetings, conferences, or seminars in per-
formance of this contract shall be in compli-
ance with 28 CFR 36.101-36.500 and Appendix
A. The Contractor shall determine, by an on-
site inspection, that the facility meets these
requirements.

(1) Parking. Parking shall be in compliance
with 28 CFR 36.101-36.500 and Appendix A.

(2) Entrances. Entrances shall be in compli-
ance with 28 CFR 36.101-36.500 and Appendix
A.

(3) Meeting Rooms. Meeting rooms, includ-
ing seating arrangements, shall be in compli-
ance with 28 CFR 36.101-36.500 and Appendix
A. In addition, stages, speaker platforms,
etc. which are to be used by persons in
wheelchairs must be accessible by ramps or
lifts. When used, the ramp may not nec-
essarily be independently negotiable if space
does not permit. However, any slope over 1:12
must be approved by the Project Officer and
the Contractor must provide assistance to
negotiate access to the stage or platform.

(4) Restrooms. Restrooms shall be in com-
pliance with 28 CFR 36.101-36.500 and Appen-
dix A.

(b) Eating Facilities. Eating facilities in the
meeting facility must also comply with 28
CFR 36.101-36.500 and Appendix A.

(6) Overnight Facilities. If overnight accom-
modations are required, the facility pro-
viding the overnight accommodations shall
also comply with 28 CFR 36.101-36.500 and Ap-
pendix A.

(7)) Water Fountains. Water fountains shall
comply with 28 CFR 36.101-36.500 and Appen-
dix A.

(8) Telephones. Public telephones shall
comply with 28 CFR 36.101-36.500 and Appen-
dix A.

(c) Provisions of Services for Attendees with
Sensory Impairments.

(1) The Contractor, in planning the meet-
ing, conference, or seminar, shall include in
all announcements and other materials per-
taining to the meeting, conference, or sem-
inar a notice indicating that services will be
made available to persons with sensory im-
pairments attending the meeting, if re-
quested within five (5) days of the date of the
meeting, conference, or seminar. The an-
nouncement(s) and other material(s) shall
indicate that persons with sensory impair-
ments may contact a specific person(s), at a
specific address and phone number(s), to
make their service requirements known. The
phone number(s) shall include a tele-
communication device for the deaf (TDD).

(2) The Contractor shall provide, at no ad-
ditional cost to the individual, those services
required by persons with sensory impair-
ments to insure their complete participation
in the meeting, conference, or seminar.
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(3) As a minimum, when requested in ad-
vance, the Contractor shall provide the fol-
lowing services:

(i) For persons with hearing impairments,
qualified interpreters. Also, the meeting
rooms will be adequately illuminated so
signing by interpreters can be easily seen.

(ii) For persons with vision impairments,
readers and/or cassette materials, as nec-
essary, to enable full participation. Also,
meeting rooms will be adequately illumi-
nated.

(iii) Agenda and other conference mate-
rial(s) shall be translated into a usable form
for persons with sensory impairments. Read-
ers, braille translations, large print text,
and/or tape recordings are all acceptable.
These materials shall be available to individ-
uals with sensory impairments upon their
arrival.

(4) The Contractor is responsible for mak-
ing a reasonable effort to ascertain the num-
ber of individuals with sensory impairments
who plan to attend the meeting, conference,
or seminar. However, if it can be determined
that there will be no person with sensory im-
pairment in attendance, the provision of
those services under paragraph (c) of this
clause for the nonrepresented group, or
groups, is not required.

(End of clause)

352.270-2 Indian preference.

The following clause shall be used as
prescribed in 370.202(a.):

INDIAN PREFERENCE (APR 1984)

(a) The Contractor agrees to give pref-
erence in employment opportunities under
this contract to Indians who can perform re-
quired work, regardless of age (subject to ex-
isting laws and regulations), sex, religion, or
tribal affiliation. To the extent feasible and
consistent with the efficient performance of
this contract, the Contractor further agrees
to give preference in employment and train-
ing opportunities under this contract to In-
dians who are not fully qualified to perform
regardless of age (subject to existing laws
and regulations), sex, religion, or tribal af-
filiation. The Contractor also agrees to give
preference to Indian organizations and In-
dian-owned economic enterprises in the
awarding of any subcontracts to the extent
feasible and consistent with the efficient
performance of this contract. The Contractor
shall maintain statistical records as are nec-
essary to indicate compliance with this para-
graph.

(b) In connection with the Indian employ-
ment preference requirements of this clause,
the Contractor shall provide opportunities
for training incident to such employment.
Such training shall include on-the-job, class-
room or apprenticeship training which is de-

80

48 CFR Ch. 3 (10-1-05 Edition)

signed to increase the vocational effective-
ness of an Indian employee.

(c) If the Contractor is unable to fill its
employment and training opportunities after
giving full consideration to Indians as re-
quired by this clause, those needs may be
satisfied by selection of persons other than
Indians in accordance with the clause of this
contract entitled ‘‘Equal Opportunity.”’

(d) If no Indian organizations or Indian-
owned economic enterprises are available
under reasonable terms and conditions, in-
cluding price, for awarding of subcontracts
in connection with the work performed
under this contract, the Contractor agrees to
comply with the provisions of this contract
involving utilization of small business con-
cerns, small disadvantaged business con-
cerns, and women-owned small business con-
cerns.

(e) As used in this clause:

(1) “Indian” means a person who is a mem-
ber of an Indian Tribe. If the Contractor has
reason to doubt that a person seeking em-
ployment preference is an Indian, the Con-
tractor shall grant the preference but shall
require the individual to provide evidence
within thirty (30) days from the Tribe con-
cerned that the person is a member of the
Tribe.

(2) “Indian Tribe” means an Indian Tribe,
pueblo, band, nation, or other organized
group or community, including Alaska Na-
tive village or regional or village corpora-
tion as defined in or established pursuant to
the Alaska Native Claims Settlement Act (85
Stat. 688; 43 U.S.C. 1601) which is recognized
as eligible for the special programs and serv-
ices provided by the United States to Indians
because of their status as Indians.

(3) ‘“‘Indian organization’” means the gov-
erning body of any Indian Tribe or entity es-
tablished or recognized by such governing
body in accordance with the Indian Financ-
ing Act of 1974 (88 Stat. 77; 25 U.S.C. 1451);
and

(4) ‘‘Indian-owned economic enterprise”
means any Indian-owned commercial, indus-
trial, or business activity established or or-
ganized for the purpose of profit, provided
that such Indian ownership shall constitute
not less than 51 percent of the enterprise,
and that ownership shall encompass active
operation and control of the enterprise.

(f) The Contractor agrees to include the
provisions of this clause, including this para-
graph (f) of this clause, in each subcontract
awarded at any tier under this contract.

(g) In the event of noncompliance with this
clause, the Contracting Officer may termi-
nate the contract in whole or in part or may
impose any other sanctions authorized by
law or by other provisions of the contract.
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(End of clause)

352.270-3 Indian preference program.

The following clause shall be used as
prescribed in 370.202(b):

INDIAN PREFERENCE PROGRAM (APR 1984)

(a) In addition to the requirements of the
clause of this contract entitled ‘‘Indian Pref-
erence,” the Contractor agrees to establish
and conduct an Indian preference program
which will expand opportunities for Indians
to receive preference for employment and
training in connection with the work to be
performed under this contract, and which
will expand the opportunities for Indian or-
ganizations and Indian-owned economic en-
terprises to receive a preference in the
awarding of subcontracts. In this connection,
the Contractor shall:

(1) Designate a liaison officer who will
maintain liaison with the Government and
the Tribe(s) on Indian preference matters;
supervise compliance with the provisions of
this clause; and administer the Contractor’s
Indian preference program.

(2) Advise its recruitment sources in writ-
ing and include a statement in all advertise-
ments for employment that Indian appli-
cants will be given preference in employ-
ment and training incident to such employ-
ment.

(3) Not more than twenty (20) calendar
days after award of the contract, post a writ-
ten notice in the Tribal office of any reserva-
tions on which or near where the work under
this contract is to be performed that sets
forth the Contractor’s employment needs
and related training opportunities. The no-
tice shall include the approximate numbers
and types of employees needed; the approxi-
mate dates of employment; the experience or
special skills required for employment, if
any; training opportunities available; and
other pertinent information necessary to ad-
vise prospective employees of any other em-
ployment requirements. The Contractor
shall also request the Tribe(s) on or near
whose reservation(s) the work is to be per-
formed to provide assistance to the Con-
tractor in filling its employment needs and
training opportunities. The Contracting Offi-
cer will advise the Contractor of the name,
location, and phone number of the Tribal of-
ficials to contact in regard to the posting of
notices and requests for Tribal assistance.

(4) Establish and conduct a subcontracting
program which gives preference to Indian or-
ganizations and Indian-owned economic en-
terprises as subcontractors and suppliers
under this contract. The Contractor shall
give public notice of existing subcontracting
opportunities and, to the extent feasible and
consistent with the efficient performance of
this contract, shall solicit bids or proposals
only from Indian organizations or Indian-
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owned economic enterprises. The Contractor
shall request assistance and information on
Indian firms qualified as suppliers or sub-
contractors from the Tribe(s) on or near
whose reservation(s) the work under the con-
tract is to be performed. The Contracting Of-
ficer will advise the Contractor of the name,
location, and phone number of the Tribal of-
ficials to be contacted in regard to the re-
quest for assistance and information. Public
notices and solicitations for existing subcon-
tracting opportunities shall provide an equi-
table opportunity for Indian firms to submit
bids or proposals by including: A clear de-
scription of the supplies or services required,
including quantities, specifications, and de-
livery schedules which facilitate the partici-
pation of Indian firms; A statement indi-
cating that preference will be given to Indian
organizations and Indian-owned economic
enterprises in accordance with section 7(b) of
Public Law 93-638 (88 Stat. 2205; 25 U.S.C.
450e(b)); Definitions for the terms ‘‘Indian or-
ganization’ and ‘‘Indian-owned economic en-
terprise’” as prescribed under the ‘‘Indian
Preference’’ clause of this contract; A state-
ment to be completed by the bidder or offer-
or that it is an Indian organization or In-
dian-owned economic enterprise; and A clos-
ing date for receipt of bids or proposals
which provides sufficient time for prepara-
tion and submission of a bid or proposal. If
after soliciting bids or proposals from Indian
organizations and Indian-owned economic
enterprises, no responsive bid or acceptable
proposal is received, the Contractor shall
comply with the requirements of paragraph
(d) of the ‘“‘Indian Preference’’ clause of this
contract. If one or more responsible bids or
acceptable proposals are received, award
shall be made to the low responsible bidder
or acceptable offeror if the price is deter-
mined to be reasonable. If the low responsive
bid or acceptable proposal is determined to
be unreasonable as to price, the Contractor
shall attempt to negotiate a reasonable price
and award a subcontract. If a reasonable
price cannot be agreed upon, the Contractor
shall comply with the requirements of para-
graph (d) of the ‘“‘Indian Preference’ clause
of this contract.

(5) Maintain written records under this
contract which indicate: The numbers of In-
dians seeking employment for each employ-
ment position available under this contract;
The number and types of positions filled by
Indians and non-Indians, and the total num-
ber of Indians employed under this contract;
For those positions where there are both In-
dian and non-Indian applicants, and a non-
Indian is selected for employment, the rea-
son(s) why the Indian applicant was not se-
lected; Actions taken to give preference to
Indian organizations and Indian-owned eco-
nomic enterprises for subcontracting oppor-
tunities which exist under this contract;
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Reasons why preference was not given to In-
dian firms as subcontractors or suppliers for
each requirement where it was determined
by the Contractor that such preference
would not be consistent with the efficient
performance of the contract; and The num-
ber of Indian organizations and Indian-owned
economic enterprises contacted, and the
number receiving subcontract awards under
this contract.

(6) Submit to the Contracting Officer for
approval a quarterly report which summa-
rizes the Contractor’s Indian preference pro-
gram and indicates the number and types of
available positions filled by Indians and non-
Indians, and the dollar amounts of all sub-
contracts awarded to Indian organizations
and Indian-owned economic enterprises, and
to all other firms.

(7) Maintain records pursuant to this
clause and keep them available for review by
the Government until expiration of one (1)
year after final payment under this contract,
or for such longer period as may be required
by any other clause of this contract or by ap-
plicable law or regulation.

(b) For purposes of this clause, the fol-
lowing definitions of terms shall apply:

(1) The terms ‘‘Indian,” ‘‘Indian Tribe,”
‘““‘Indian Organization,”” and ‘‘Indian-owned
economic enterprise’” are defined in the
clause of this contract entitled ‘‘Indian Pref-
erence.”

(2) ““Indian reservation’ includes Indian
reservations, public domain Indian Allot-
ments, former Indian reservations in OKla-
homa, and land held by incorporated Native
groups, regional corporations, and village
corporations under the provisions of the
Alaska Native Claims Settlement Act (85
Stat. 688; 43 U.S.C. 1601 et seq.)

(3) “On or near an Indian Reservation’
means on a reservation or reservations or
within that area surrounding an Indian res-
ervation(s) where a person seeking employ-
ment could reasonably be expected to com-
mute to and from in the course of a work
day.

(c) Nothing in the requirements of this
clause shall be interpreted to preclude In-
dian Tribes from independently developing
and enforcing their own Indian preference re-
quirements. Such requirements must not
conflict with any Federal statutory or regu-
latory requirement dealing with the award
and administration of contracts.

(d) The Contractor agrees to include the
provisions of this clause, including this para-
graph (d), in each subcontract awarded at
any tier under this contract and to notify
the Contracting Officer of such subcontracts.

(e) In the event of noncompliance with this
clause, the Contracting Officer may termi-
nate the contract in whole or in part or may
impose any other sanctions authorized by
law or by other provisions of the contract.
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352.270-4 Pricing of adjustments.

Insert the following clause in all so-
licitations and resultant fixed-priced
contracts other than purchase orders.

PRICING OF ADJUSTMENTS (JAN 2001)

When costs are a factor in determination
of a contract price adjustment pursuant to
the ‘‘Changes’ clause or any provision of
this contract, such costs shall be determined
in accordance with the applicable cost prin-
ciples and procedures set forth below:

Principles Types of organizations
(a) Subpart 31.2 of the Fed- Commercial.
eral Acquisition Regulation.
(b) Subpart 31.3 of the Fed- Educational.

eral Acquisition Regulation.
(c) Subpart 31.6 of the Fed-
eral Acquisition Regulation.

State, local, and federally
recognized Indian tribal
governments.

Hospitals (permforming re-
search and development
contracts only.

Other nonprofit institutions.

(d) 45 CFR Part 74 Appendix
E.

(e) Subpart 31.7 of the Fed-
eral Acquisition Regulation.

(End of clause)

352.270-5 Key personnel.

Insert the following clause in all so-
licitations and resultant cost-reim-
bursement contracts.

KEY PERSONNEL (APR 1984)

The personnel specified in this contract are
considered to be essential to the work being
performed hereunder. Prior to diverting any
of the specified individuals to other pro-
grams, the Contractor shall notify the Con-
tracting Officer reasonably in advance and
shall submit justification (including pro-
posed substitutions) in sufficient detail to
permit evaluation of the impact on the pro-
gram. No diversion shall be made by the Con-
tractor without the written consent of the
Contracting Officer; provided, that the Con-
tracting Officer may ratify in writing such
diversion and such ratification shall con-
stitute the consent of the Contracting Offi-
cer required by this clause. The contract
may be modified from time to time during
the course of the contract to either add or
delete personnel, as appropriate.

(End of clause)

352.270-6 Publications and publicity.

Insert the following clause in all so-
licitations and resultant contracts.
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PUBLICATIONS AND PUBLICITY (JUL 1991)

(a) Unless otherwise specified in this con-
tract, the Contractor is encouraged to pub-
lish the results of its work under this con-
tract. A copy of each article submitted by
the Contractor for publication shall be
promptly sent to the Project Officer. The
Contractor shall also inform the Project Of-
ficer when the article or other publication is
published, and furnish a copy of it as finally
published.

(b) The Contractor shall include in any
publication resulting from work performed
under this contract a disclaimer reading as
follows:

The content of this publication does not
necessarily reflect the views or policies of
the Department of Health and Human Serv-
ices, nor does mention of trade names, com-
mercial products, or organizations imply en-
dorsement by the U.S. Government.”’

(End of clause)

352.270-7 Paperwork Reduction Act.

Insert the following clause in all so-
licitations and contracts.

PAPERWORK REDUCTION ACT (JAN 2001)

(a) In the event that it subsequently be-
comes a contractual requirement to collect
or record information calling either for an-
swers to identical questions from 10 or more
persons other than Federal employees, or in-
formation from Federal employees which is
outside the scope of their employment, for
use by the Federal government or disclosure
to third parties, the Paperwork Reduction
Act of 1995 (Pub. L. 104-13) shall apply to this
contract. No plan, questionnaire, interview
guide or other similar device for collecting
information (whether repetitive or single-
time) may be used without first obtaining
clearance from the Office of Management
and Budget (OMB). Contractors and Project
Officers should be guided by the provisions of
5 CFR Part 1320, Controlling Paperwork Bur-
dens on the Public, and seek the advice of
the HHS operating division or Office of the
Secretary Reports Clearance Officer to de-
termine the procedures for acquiring OMB
clearance.

(b) The Contractor shall obtain the re-
quired OMB clearance through the Project
Officer before expending any funds or mak-
ing public contracts for the collection of
data. The authority to expend funds and pro-
ceed with the collection of information shall
be in writing by the Contracting Officer. The
Contractor must plan at least 120 days for
OMB clearance. Excessive delays caused by
the Government which arises out of causes
beyond the control and without the fault or
negligence of the Contractor will be consid-
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ered in accordance with the Excusable
Delays or Default clause of this contract.

(End of clause)

352.270-8 Protection of human sub-
jects.

(a) The following provision shall be
included in solicitations expected to
involve human subjects:

NOTICE TO OFFERORS OF REQUIREMENTS OF 45
CFR PART 46, PROTECTION OF HUMAN SUB-
JECTS (JAN 2001)

(a) Copies of the Department of Health and
Human Services (Department) regulations
for the protection of human subjects, 46 CFR
Part 46, are available from the Office for
Human Research Protections (OHRP), Be-
thesda, Maryland 20892. The regulations pro-
vide a systematic means, based on estab-
lished ethical principles, to safeguard the
rights and welfare of individuals who partici-
pate as subjects in research activities sup-
ported or conducted by the Department.

(b) The regulations define a human subject
as a living individual about whom an investi-
gator (whether professional or student) con-
ducting research obtains data through inter-
vention or interaction with the individual,
or identifiable private information. The reg-
ulations extend to the use of human organs,
tissue, and body fluids from individually
identifiable human subjects as well as to
graphic, written, or recorded information de-
rived from individually identifiable human
subjects. The use of autopsy materials is
governed by applicable State and local law
and is not directly regulated by 456 CFR Part
46.

(c) Activities in which the only involve-
ment of human subjects will be in one or
more of the categories set forth in 45 CFR
46.101(b)(1-6) are exempt from coverage.

(d) Inappropriate designations of the non-
involvement of human subjects or of exempt
categories of research in a project may re-
sult in delays in the review of a proposal.
The OpDiv will make a final determination
of whether the proposed activities are cov-
ered by the regulations or are in an exempt
category, based on the information provided
in the proposal. In doubtful cases, prior con-
sultation with OPRR, (telephone: 301-496-
7014), is recommended.

(e) In accordance with 45 CFR Part 46, pro-
spective Contractors being considered for
award shall be required to file with OPRR an
acceptable Assurance of Compliance with the
regulations, specifying review procedures
and assigning responsibilities for the protec-
tion of human subjects. The initial and con-
tinuing review of a research project by an in-
stitutional review board shall assure that
the rights and welfare of the human subjects
involved are adequately protected, that the
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risks to the subjects are reasonable in rela-
tion to the potential benefits, if any, to the
subjects and the importance of the knowl-
edge to be gained, and that informed consent
will be obtained by methods that are ade-
quate and appropriate. The contracting offi-
cer will direct the offeror/contractor to the
OHRP IRB Registration and Assurance Fil-
ing website, found at http:/www.hhs.gov/ohrp/
or to the physical address if the offeror/con-
tractor cannot access the Internet. HHS reg-
ulations for the protection of human sub-
jects may be found at: hitp:/
www.access.gpo.gov/nara/cfr/waisidr 01/
45¢cfr46  01.html

(f) It is recommended that OPRR be con-
sulted for advice or guidance concerning ei-
ther regulatory requirements or ethical
issues pertaining to research involving
human subjects.

(End of provision)

(b) The following clause shall be in-
cluded in solicitations and resultant
contracts involving human subjects:

PROTECTION OF HUMAN SUBJECTS (JAN 2001)

(a) The Contractor agrees that the rights
and welfare of human subjects involved in re-
search under this contract shall be protected
in accordance with 45 CFR Part 46 and with
the Contractor’s current Assurance of Com-
pliance on file with the Office for Protection
from Research Risks (OPRR), National Insti-
tutes of Health (NIH). The Contractor fur-
ther agrees to provide certification at least
annually that the Institutional Review
Board has reviewed and approved the proce-
dures, which involve human subjects in ac-
cordance with 45 CFR Part 46 and the Assur-
ance of Compliance.

(b) The Contractor shall bear full responsi-
bility for the performance of all work and
services involving the use of human subjects
under this contract in a proper manner and
as safely as is feasible. The parties hereto
agree that the Contractor retains the right
to control and direct the performance of all
work under this contract. Nothing in this
contract shall be deemed to constitute the
Contractor or any subcontractor, agent or
employee of the Contractor, or any other
person, organization, institution, or group of
any kind whatsoever, as the agent or em-
ployee of the Government. The Contractor
agrees that it has entered into this contract
and will discharge its obligations, duties,
and undertakings and the work pursuant
thereto, whether requiring professional
judgement or otherwise, as an independent
contractor without imputing liability on the
part of the Government for the acts of the
Contractor or its employees.

(c) If at any time during the performance
of this contract, the Contracting officer de-
termines, in consultation with the OPRR,
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NIH, that the Contractor is not in compli-
ance with any of the requirements and/or
standards stated in paragraphs (a) and (b)
above, the Contracting Officer may imme-
diately suspend, in whole or in part, work
and further payments under this contract
until the Contractor corrects the noncompli-
ance. Notice of the suspension may be com-
municated by telephone and confirmed in
writing. If the Contractor fails to complete
corrective action within the period of time
designated in the Contracting Officer’s writ-
ten notice of suspension, the Contracting Of-
ficer may, in consultation with OPRR, NIH,
terminate this contract in a whole or in
part, and the Contractor’s name may be re-
moved form the list of those contractors
with approved Health and Human Services
Human Subject Assurances.

(End of clause)

[66 FR 4255, Jan. 17, 2001, as amended at 70
FR 41, Jan. 3, 2005]

352.270-9 Care of laboratory animals.

(a) The following provision shall be
included in solicitations expected to
involve vertebrate animals:

NOTICE TO OFFERORS OF REQUIREMENT FOR
COMPLIANCE WITH THE PUBLIC HEALTH
SERVICE POLICY ON HUMANE CARE AND USE
OF LABORATORY ANIMALS (REVISED 1986, RE-
PRINTED 2000)

The PHS Policy on Humane Care and Use
of Laboratory Animals by Awardee Institu-
tions establishes a number of requirements
for research activities involving animals. Be-
fore award may be made to an applicant or-
ganization, the organization shall file, with
the Office of Laboratory Animal Welfare
(OLAW), National Institutes of Health (NIH),
a written Animal Welfare Assurance which
commits the organization to comply with
the provisions of the PHS Policy on Humane
Care and Use of Laboratory Animals by
Awardee Institutions, the Animal Welfare
Act, and the Guide for the Care and Use of
Laboratory Animals prepared by the Insti-
tute of Laboratory Animal Resources. In ac-
cordance with the PHS Policy on Humane
Care and Use of Laboratory Animals by
Awardee Institutions, applicant organiza-
tions must establish a committee, qualified
through the experience and expertise of its
members, to oversee the institution’s animal
program, facilities and procedures. No award
involving the use of animals shall be made
unless the Animal Welfare Assurance has
been approved by OPRR. Prior to award, the
Contracting Officer will notify Contractor(s)
selected for projects that involve live
vertebrate animals that an Animal Welfare
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Assurance is required. The Contracting Offi-
cer will request that OPRR negotiate an ac-
ceptable Animal Welfare Assurance with
those Contractor(s). For further information,
OPRR may be contacted at NIH, Bethesda,
Maryland 20892 (301-496-7041).

(End of provision)

(b) The following clause shall be in-
cluded in all solicitations and resultant
contracts involving research on
vertebrate animals:

CARE OF LIVE VERTEBRATE ANIMALS (JAN
2001)

(a) Before undertaking performance of any
contract involving animal related activities,
the Contractor shall register with the Sec-
retary of Agriculture of the United States in
accordance with 7 U.S.C. 2136 and 9 CFR sec-
tions 2.25 through 2.28. The Contractor shall
furnish evidence of the registration to the
Contracting Officer.

(b) The Contractor shall acquire vertebrate
animals used in research from a dealer li-
censed by the Secretary of Agriculture under
7 U.S.C. 2133 and 9 CFR Sections 2.1-2.11, or
from a source that is exempt from licensing
under those sections.

(c) The Contractor agrees that the care and
use of any live vertebrate animals used or in-
tended for use in the performance of this
contract will conform with the PHS Policy
on Humane Care of Use of Laboratory Ani-
mals, the current Animal Welfare Assurance,
the Guide for the Care and Use of Laboratory
Animals prepared by the Institute of Labora-
tory Animal Resources and the pertinent
laws and regulations of the United States
Department of Agriculture (see 7 U.S.C. 2131
et seq. and 9 CFR Subchapter A, Parts 1-4). In
case of conflict between standards, the more
stringent standard shall be used.

(d) If at any time during performance of
this contract, the Contracting Officer deter-
mines, in consultation with the Office for
Protection from Research Risks (OPRR), Na-
tional Institutes of Health (NIH), that the
Contractor is not in compliance with any of
the requirements and/or standards stated in
paragraphs (a) through (c) above, the Con-
tracting Officer may immediately suspend,
in whole or in part, work and further pay-
ments under this contract until the Con-
tractor corrects the noncompliance. Notice
of the suspension may be communicated by
telephone and confirmed in writing. If the
Contractor fails to complete corrective ac-
tion within the period of time designated in
the Contracting Officer’s written notice of
suspension, the Contracting Officer may, in
consultation with OPRR, NIH, terminate
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this contract in whole or in part, and the
Contractor’s name may be removed from the
list of those contractors with approved PHS
Animal Welfare Assurances.

NOTE: Note: The Contractor may request
registration of its facility and a current list-
ing of licensed dealers from the Regional Of-
fice of the Animal and Plant Health Inspec-
tion Service (APHIS), USDA, for the region
in which its research facility is located. The
location of the appropriate APHIS Regional
Office, as well as information concerning
this program may be obtained by contacting
the Animal Care Staff, USDA/APHIS, 4700
River Road, Riverdale, Maryland 20737.

(End of clause)

[66 FR 4255, Jan. 17, 2001, as amended at 70
FR 41, Jan. 3, 2005]

352.333-7001 Choice of Law
seas).

As prescribed in 333.215-70, use the
following clause:

(Over-

CHOICE OF LAW (OVERSEAS)

This contract shall be construed and inter-
preted in accordance with the substantive
laws of the United States of America. By the
execution of this contract, the contractor ex-
pressly agrees to waive any rights to invoke
the jurisdiction of local national courts
where this contract is performed and agrees
to accept the exclusive jurisdiction of the
United States Armed Services Board of Con-
tract Appeals and the United States Court of
Federal Claims for hearing and determina-
tion of any and all disputes that may arise
under the Disputes clause of this contract.

[70 FR 41, Jan. 3, 2005]
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