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dispute resolution

Subpart 833.1—Protests

833.102 General.

Solicitations shall instruct inter-
ested parties (see FAR provision 52.233—
2) to deliver a copy of any protest filed
with the General Accounting Office
(GAO) to the contracting officer and
the appropriate Central Office activity
as follows:

(a) For contracts to be awarded by
the Office of Facilities Management:
Chief Facilities Management Officer,
Office of Facilities Management, De-
partment of Veterans Affairs, 810
Vermont Avenue, NW., Washington, DC
20420.

(b) For all other contracts: Deputy
Assistant Secretary for Acquisition
and Materiel Management, Acquisition
Administration Team, Department of
Veterans Affairs, 810 Vermont Avenue
NW., Washington, DC 20420.

[61 FR 23070, June 25, 1986, as amended at 52
FR 28559, July 31, 1987; 54 FR 40065, Sept. 29,
1989; 58 FR 48974, Sept. 21, 1993; 61 FR 11586,
Mar. 21, 1996; 63 FR 15318, Mar. 31, 1998]

833.103 Protests to the Department.

(a) Filing of protests. (1) An interested
party may protest to the contracting
officer or, as an alternative, may re-

833.103

quest an independent review by filing a
protest with the Deputy Assistant Sec-
retary for Acquisition and Materiel
Management, Acquisition Administra-
tion Team, or, for solicitations issued
by the Office of Facilities Manage-
ment, the Chief Facilities Management
Officer, Office of Facilities Manage-
ment. A protest filed with the Deputy
Assistant Secretary for Acquisition
and Materiel Management or the Chief
Facilities Management Officer will not
be considered if the interested party
has a protest on the same or similar
issues pending with the contracting of-
ficer.

(2) Protests must be in writing and
addressed as follows:

(i) Contracting officer protests—ad-
dress where offer/bid is to be sub-
mitted;

(ii) Deputy Assistant Secretary for
Acquisition and Materiel Management,
Acquisition Administration Team, De-
partment of Veterans Affairs, 810
Vermont Avenue, NW., Washington, DC
20420; or

(iii) Chief Facilities Management Of-
ficer, Office of Facilities Management,
Department of Veterans Affairs, 810
Vermont Avenue, NW., Washington, DC
20420.

(3) Protests regarding certain issues
may be dismissed by VA without con-
sideration of the merits or forwarded
to another agency for appropriate ac-
tion. Among these protests are the fol-
lowing:

(i) Contract administration. The ad-
ministration of an existing contract is
within the discretion of the con-
tracting agency. Disputes between a
contractor and the Department are re-
solved pursuant to the disputes clause
of the contract and the Contract Dis-
putes Act of 1978. 41 U.S.C. 601-613.

(ii) Small business size standards and
standard industrial classification. Chal-
lenges of established size standards or
the size status of particular firms, and
challenges of the selected standard in-
dustrial classification are for review
solely by the Small Business Adminis-
tration. 15 U.S.C. 637(b)(6); 13 CFR
121.3-6 (1984).

(iii) Small business certificate of com-
petency program. Any referral made to
the Small Business Administration
pursuant to section 8(b)(7) of the Small
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833.103

Business Act, or any issuance of a cer-
tificate of competency or refusal to
issue a certificate under such section is
not reviewed in accordance with bid
protest procedures absent a showing of
possible fraud or bad faith on the part
of Government officials.

(iv) Protests under section 8(a) of the
Small Business Act. Since contracts are
let under section 8(a) of the Small
Business Act to the Small Business Ad-
ministration at the contracting offi-
cer’s discretion and on such terms as
agreed upon by the procuring agency
and the Small Business Administra-
tion, the decision to place or not to
place a procurement under the 8(a) sub-
contract are not subject to review ab-
sent a showing of possible fraud or bad
faith on the part of Government offi-
cials or that regulations may have
been violated. 15 U.S.C. 637(a).

(v) Affirmative determination of respon-
sibility by the Contracting Officer. Be-
cause a determination that a bidder or
offeror is capable of performing a con-
tract is based in large measure on sub-
jective judgments which generally are
not readily susceptible to reasoned re-
view, an affirmative determination of
responsibility will not be reviewed, ab-
sent a showing that such determina-
tion was made fraudulently or in bad
faith or that definitive responsibility
criteria in the solicitation were not
met.

(vi) Walsh-Healey Public Contract Act.
Challenges of the legal status of a firm
as a regular dealer or manufacturer
within the meaning of the Walsh-
Healey Act is for determination solely
by the procuring agency, the Small
Business administration (if a small
business is involved) and the Secretary
of Labor. 41 U.S.C. 35-45.

(vii) Subcontractor protests. The con-
tracting agency will not consider sub-
contractor protests except where the
subcontract is by or for the Govern-
ment.

(viii) Judicial proceedings. The con-
tracting agency will not consider pro-
tests where the matter involved is the
subject of litigation before a court of
competent jurisdiction.

(b) Where appropriate, alternative
dispute resolution (ADR) procedures
may be used to resolve protests at any
stage in the protest process. The De-

48 CFR Ch. 8 (10-1-05 Edition)

partment of Veterans Affairs Board of
Contract Appeals (VABCA) is an inde-
pendent and neutral entity within the
Department of Veterans Affairs and is
available to serve as the third-party
neutral (Neutral) for bid protests. If
ADR is used, the Department of Vet-
erans Affairs will not furnish any docu-
mentation in an ADR proceeding be-
yond what is allowed by the Federal
Acquisition Regulation.

(c) Action upon receipt of protest. For
protests filed with the contracting offi-
cer, the head of the contracting activ-
ity (HCA) shall be the approving offi-
cial for the determinations identified
in FAR 33.103(f)(1) and (f)(3). If the HCA
is also the contracting officer, the ap-
proving official shall be the Deputy As-
sistant Secretary for Acquisition and
Materiel Management. For protests
filed with the Deputy Assistant Sec-
retary for Acquisition and Materiel
Management, Acquisition Administra-
tion Team, or the Chief Facilities Man-
agement Officer, Office of Facilities
Management, those individuals shall be
the approving officials for the deter-
minations identified in FAR 33.103(f)(1)
and (£)(3).

(d) Requests for GAO advance decisions.
When a written protest has been filed
with the contracting officer and the
contracting officer considers it desir-
able to do so, the contracting officer
may request an advance decision from
the Comptroller General. The submis-
sion to the Comptroller General will be
sent through the Deputy Assistant Sec-
retary for Acquisition and Materiel
Management, Acquisition Administra-
tion Team or the Chief Facilities Man-
agement Officer, Office of Facilities
Management, as appropriate, and will
include the material indicated in FAR
33.104(a)(2). The contracting officer
shall notify the protesting individual
or firm promptly in writing of the deci-
sion of the Comptroller General.

(e) Protest after award. When a writ-
ten protest is filed with the con-
tracting officer after contract award:

(1) If FAR 33.103(f)(3) requires suspen-
sion of contract performance, the con-
tracting officer shall seek to obtain a
mutual agreement with the contractor
to suspend performance on a no-cost
basis and, if successful, shall document
the suspension with a supplemental
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agreement. If unsuccessful, the con-
tracting officer shall issue a stop-work
order in accordance with contract
clause FAR 52.233-3, Protest After
Award.

(2) If suspension of contract perform-
ance is not required by FAR 33.103(f)(3)
and if the contracting officer deter-
mines that the award was proper, the
contracting officer shall furnish the
protester a written explanation of the
basis for the award which is responsive
to the allegations of the protest. The
contracting officer shall advise the
protester that the protester may ap-
peal the determination to the Deputy
Assistant Secretary for Acquisition
and Materiel Management, Acquisition
Administration Team, or the Chief Fa-
cilities Management Officer, Office of
Facilities Management, in the case of a
contract awarded by the Office of Fa-
cilities Management, or the Comp-
troller General, as specified in internal
Department guidance.

(3) If suspension of contract perform-
ance is not required by FAR 33.103(f)(3)
but the contracting officer determines
that the award is questionable, the
contracting officer may consult with
the Office of the General Counsel (025)
and shall advise the contractor of the
protest and invite the contractor to
submit comments and relevant infor-
mation. The contracting officer shall
submit the case promptly to the Dep-
uty Assistant Secretary for Acquisi-
tion and Materiel Management, Acqui-
sition Administration Team, or the
Chief Facilities Management Officer,
Office of Facilities Management, in the
case of a contract awarded by the Of-
fice of Facilities Management, who
may consult with the Office of the Gen-
eral Counsel (025) and who shall either
advise the contracting officer of the
appropriate action to take, or submit
the case to the Comptroller General for
a decision. The contracting officer
shall provide interested parties with a
copy of the final decision.

(f) Agency appellate review of con-
tracting officer’s protest decision. An in-
terested party may request an inde-
pendent review of a contracting offi-
cer’s protest decision by filing an ap-
peal with the Deputy Assistant Sec-
retary for Acquisition and Materiel
Management or, for solicitations issued

833.104

by the Office of Facilities Manage-
ment, with the Chief Facilities Man-
agement Officer, Office of Facilities
Management. To be considered timely,
the appeal must be received by the
Deputy Assistant Secretary for Acqui-
sition and Materiel Management or, for
solicitations issued by the Office of Fa-
cilities Management, by the Chief Fa-
cilities Management Officer, Office of
Facilities Management, within 10 cal-
endar days of the date the interested
party knew, or should have known,
whichever is earlier, of the basis for
the appeal. Appeals shall be addressed
as provided in paragraphs (a)(2)(ii) or
(iii) of this section. Appeals shall not
extend GAO’s timeliness requirements
for appeals to GAO. By filing an appeal
as provided herein, an interested party
may waive its rights to further appeal
to the Comptroller General at a later
date. Agency responses to appeals sub-
mitted to the agency shall be reviewed
and concurred in by the Office of the
General Counsel (025).

[61 FR 23070, June 25, 1986, as amended at 52
FR 28560, July 31, 1987; 52 FR 49017, Dec. 29,
1987; 54 FR 40065, Sept. 29, 1989; 58 FR 48974,
Sept. 21, 1993; 61 FR 11586, Mar. 21, 1996; 61 FR
20492, May 7, 1996; 63 FR 15318, 15319, Mar. 31,
1998]

833.104 Protests to GAO.

(a) General. (1) When a protest before
or after award has been lodged with the
General Accounting Office (GAO), the
contracting officer will prepare a re-
port to be forwarded to the Deputy As-
sistant Secretary for Acquisition and
Materiel Management, Acquisition Re-
sources Service, or the Chief Facilities
Management Officer, Office of Facili-
ties Management, as appropriate, with-
in 5 workdays after receipt of verbal
notice of the protest or receipt of a
copy of the protest, whichever occurs
first, for preparation of the Depart-
ment report. The report should include
a copy of the documentation indicated
in FAR 33.104(a)(3)(ii).

(2) Contracting officers are respon-
sible for the notification procedures
outlined in FAR 33.104(a)(2).

(b) Protests before award. When the
Department has received notice from
the GAO of a preaward protest filed di-
rectly with GAO, award shall not be
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833.106

made until the matter is resolved, un-
less the Deputy Assistant Secretary for
Acquisition and Materiel Management,
Acquisition Resources Service, or the
Chief Facilities Management Officer,
Office of Facilities Management, as ap-
propriate, approves the head of con-
tracting activity findings required by
FAR 33.104(b)(1) and GAO has been no-
tified pursuant to FAR 33.104(b)(2).

(c) Protests after award. Protests after
award shall be handled in a manner
consistent with procedures identified
for protests before award. Although
persons involved or affected by the fil-
ing of a protest may be limited, at
least the contractor shall be furnished
the notice of the protest and its basis
by the contracting officer. When VA re-
ceives from GAO, within ten calendar
days after award, a notice of protest
filed directly with GAO, and it is deter-
mined by the head of the contracting
activity pursuant to FAR 33.104(c)(2)
that contract performance should be
authorized, the written findings will
first be approved by the Deputy Assist-
ant Secretary for Acquisition and Ma-
teriel Management, Acquisition Re-
sources Service (or the Chief Facilities
Management Officer, Office of Facili-
ties Management, as appropriate), and
the GAO must be notified as required
by FAR 33.104(c)(3).

[61 FR 23070, June 25, 1986, as amended at 52
FR 28560, July 31, 1987; 54 FR 40065, Sept. 29,
1989; 58 FR 48974, Sept. 21, 1993; 61 FR 11586,
Mar. 21, 1996; 64 FR 69221, Dec. 16, 1998]

833.106

(a) The contracting officer shall in-
sert the provision at 852.233-70, Protest
Content, in each solicitation where the
total value of all contract awards
under the solicitation is expected to
exceed the simplified acquisition
threshold.

(b) The contracting officer shall in-
sert the provision at 852.233-71, Alter-
nate Protest Procedure, in each solici-
tation where the total value of all con-
tract awards under the solicitation is
expected to exceed the simplified ac-
quisition threshold.

[63 FR 15319, Mar. 31, 1998]

Solicitation provision.

48 CFR Ch. 8 (10-1-05 Edition)

Subpart 833.2—Disputes and
Appeals

833.209 Suspected fraudulent claims.

Matters relating to suspected fraudu-
lent claims will be referred to the As-
sistant Inspector General, Office of In-
vestigations (b1) for investigation and
referral to the Department of Justice.
No collection, recovery or other settle-
ment action will be initiated while the
matter is in the hands of the Depart-
ment of Justice without first obtaining
the concurrence of the U.S. Attorney
concerned, through the Inspector Gen-
eral.

[61 FR 23070, June 25, 1986]

833.211 Contracting officer’s decision.

(a) When a dispute cannot be settled
by agreement and a final decision
under the Disputes clause of the con-
tract is necessary, the contracting offi-
cer shall furnish the contractor his/her
final decision in the matter.

(b) The decision must be identified as
a final decision, be in writing, and in-
clude a statement of facts in sufficient
detail to enable the contractor to fully
understand the decision and the basis
on which it was made. It will normally
be in the form of a statement of the
claim or other description of the dis-
pute with necessary references to the
pertinent contract provisions. It will
set forth those facts relevant to the
dispute, with which the contractor and
the contracting officer are in agree-
ment, and as clearly as possible, the
area of disagreement.

(c) Except as provided in paragraph
(d) of this section, the decision shall, in
addition to the material required by
FAR 33.211(a)(4), contain the following:

The Department of Veterans Affairs Board
of Contract Appeals (VABCA) is the author-
ized representative of the Secretary for hear-
ing and determining such disputes. The rules
of the VABCA are published in section 1.783,
of Title 38, Code of Federal Regulations. The
address of the Board is 810 Vermont Avenue,
NW., Washington, DC 20420.

[61 FR 23070, June 25, 1986, as amended at 52
FR 28561, July 31, 1987; 54 FR 40065, Sept. 29,
1989; 61 FR 20492, May 7, 1996]
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833.212 Contracting officer’s duties

upon appeal.

(a) When a notice of appeal in any
form has been received by the con-
tracting officer, that officer will en-
dorse thereon the date of mailing (or
date of receipt, if otherwise conveyed)
and within 10 days, will forward said
original notice of appeal and a copy of
the contracting officer’s final decision
letter to the Department of Veterans
Affairs Board of Contract Appeals
(VABCA). Copies of the notice of appeal
and the final decision letter will be
transmitted concurrently to the Dep-
uty Assistant Secretary for Acquisi-
tion and Materiel Management, Acqui-
sition Resources Service and the As-
sistant General Counsel (025). (In cases
of construction contracts administered
by the Office of Facilities Manage-
ment, copies of appeal and final deci-
sion letter need not be transmitted to
the Deputy Assistant Secretary for Ac-
quisition and Materiel Management,
Acquisition Resources Service.)

(b) Within 20 days of receipt of an ap-
peal, or advice that an appeal has been
filed, the contracting officer will as-
semble and transmit to the VABCA,
through the Office of General Counsel
(025), an appeal file consisting of all
documents pertinent to the appeal, in-
cluding:

(1) The decision and findings of fact
from which the appeal is taken;

(2) The contract, including specifica-
tions and pertinent amendments, plans
and drawings;

(3) All correspondence between the
parties pertinent to the appeal, includ-
ing the letter or letters of claim in re-
sponse to which the decision was
issued;

(4) Transcripts of any testimony
taken during the course of proceedings
and affidavits or statements of any
witnesses on the matter in dispute
made prior to the filing of the notice of
appeal with the VABCA; and

833.214

(5) Any additional information con-
sidered pertinent.

[61 FR 23070, June 25, 1986; 51 FR 44179, Dec.
8, 1986; 61 FR 11586, Mar. 21, 1996; 64 FR 69221,
Dec. 16, 1998]

833.214 Alternative dispute resolution
(ADR).

(a) Contracting officers and contrac-
tors are encouraged to use alternative
dispute resolution (ADR) procedures to
resolve contract disputes before they
become appealable disputes by using
the Department of Veterans Affairs’
ADR Program.

(b) Under the Department’s ADR Pro-
gram, the Department of Veterans Af-
fairs Board of Contract Appeals
(VABCA or Board) Chair, who is the
Department’s Dispute Resolution Spe-
cialist, will appoint a Board member or
hearing examiner (at no cost to either
party) to serve as a Neutral to aid in
resolving matters before they become
appealable disputes. The administra-
tive judges and hearing examiners are
trained Neutrals and are available to
assist in ADR proceedings.

(c) Under the ADR Program, the par-
ties are able to select the ADR process
they believe will help resolve the mat-
ter. Everything discussed during the
ADR meeting is confidential. In the
event a Board member serves as a Neu-
tral in a matter that is not resolved
using ADR, that Board member shall
keep all discussions confidential and
shall have no further input or contact
with the parties or other Board mem-
bers in subsequent Board activities
(ref. the Administrative Dispute Reso-
lution Act, 5 U.S.C. 571-583; and, Fed-
eral Acquisition Regulation, Subpart
33.2).

(d) The Department of Veterans Af-
fairs and contractors are also encour-
aged to use ADR in disputes appealed
to the VABCA.

[63 FR 15319, Mar. 31, 1998]
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