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consider carefully a submitter’s objec-
tions and specific grounds for non-
disclosure prior to determining wheth-
er to disclose business information. 
Whenever a decision is made to dis-
close such information over the objec-
tion of a submitter, the office respon-
sible for the decision will forward to 
the submitter a written notice of in-
tent to disclose that will, to the extent 
permitted by law, be forwarded to the 
submitter a reasonable number of days 
prior to the specified date upon which 
disclosure is intended. At the same 
time the submitter is notified, the re-
questor will be notified of the decision 
to disclose information. The written 
notice will include: 

(1) A statement of the reasons for 
which the submitter’s disclosure objec-
tions were not accepted; 

(2) A description of the business in-
formation to be disclosed; and 

(3) A specific disclosure date. 
(c) The notice requirements of this 

section will not apply if: 
(1) The office responsible for the deci-

sion determines that the information 
should not be disclosed; 

(2) The information lawfully has been 
published or otherwise made available 
to the public; or 

(3) Disclosure of the information is 
required by law (other than 5 U.S.C. 
552). 

(d) The procedures established in this 
section will not apply in the case of: 

(1) Business information submitted 
to the National Highway Traffic Safety 
Administration and addressed in 49 
CFR Part 512. 

(2) Information contained in a docu-
ment to be filed or in oral testimony 
that is sought to be withheld pursuant 
to Rule 39 of the Rules of Practice in 
Aviation Economic Proceedings (14 
CFR 302.39). 

(e) Whenever a requestor brings suit 
seeking to compel disclosure of con-
fidential commercial information, the 
responsible DOT component will 
promptly notify the submitter. 

Subpart D—Procedures for Ap-
pealing Decisions Not to Dis-
close Records and/or Waive 
Fees 

§ 7.21 General. 

(a) Each officer or employee of DOT 
who, upon a request by a member of 
the public for a record under this part, 
makes a determination that the record 
is not to be disclosed, either because it 
is subject to an exemption or not in 
DOT’s custody and control, will give a 
written statement of the reasons for 
that determination to the person mak-
ing the request; and indicate the names 
and titles or positions of each person 
responsible for the initial determina-
tion not to comply with such request, 
and the availability of an appeal within 
DOT. The denial letter will include an 
estimate of the volume of records or in-
formation withheld, in number of pages 
or in some other reasonable form of es-
timation. This estimate does not need 
to be provided if the volume is other-
wise indicated through deletions on 
records disclosed in part, or if pro-
viding an estimate would harm an in-
terest protected by an applicable ex-
emption. Records disclosed in part will 
be marked or annotated to show both 
the amount and the location of the in-
formation deleted whenever prac-
ticable. 

(b) When a request for a waiver of 
fees pursuant to § 7.44 has been denied 
in whole or in part, the requestor may 
appeal the denial. 

(c) Any person to whom a record has 
not been made available within the 
time limits established by § 7.31 and 
any person who has been given a deter-
mination pursuant to paragraph (a) of 
this section that a record will not be 
disclosed may appeal to the responsible 
DOT official. Any person who has not 
received an initial determination on 
his or her request within the time lim-
its established by § 7.31 can seek imme-
diate judicial review, which may be 
sought without the need first to submit 
an administrative appeal. Judicial re-
view may be sought in the United 
States District Court for the judicial 
district in which the requestor resides 
or has his or her principal place of 
business, the judicial district in which 
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the records are located, or in the Dis-
trict of Columbia. A determination 
that a record will not be disclosed and/ 
or that a request for a fee waiver or re-
duction will not be granted does not 
constitute final agency action for the 
purposes of judicial review unless: 

(1) It was made by the responsible 
DOT official; or 

(2) The applicable time limit has 
passed without a determination on the 
initial request or the appeal, as the 
case may be, having been made. 

(d) Each appeal must be made in 
writing within thirty days from the 
date of receipt of the original denial 
and should include the DOT file or ref-
erence number assigned to the request 
and all information and arguments re-
lied upon by the person making the re-
quest. (Appeals may be submitted via 
facsimile and conventional mail, but 
not via electronic mail.) Such letter 
should indicate that it is an appeal 
from a denial of a request made under 
FOIA. The envelope in which a mailed 
appeal is sent should be prominently 
marked: ‘‘FOIA Appeal.’’ If these re-
quirements are not met, the twenty- 
day limit described in § 7.32 will not 
begin to run until the appeal has been 
identified, or would have been identi-
fied with the exercise of due diligence, 
by a DOT employee as an appeal under 
FOIA, and has been received by the ap-
propriate office. 

(e) Whenever the responsible DOT of-
ficial determines it necessary, he/she 
may require the requestor to furnish 
additional information, or proof of fac-
tual allegations, and may order other 
proceedings appropriate in the cir-
cumstances; in any case in which a re-
quest or order is made, DOT’s time for 
responding ceases to count while the 
requestor responds to the request or 
order. The decision of the responsible 
DOT official as to the availability of 
the record or the appropriateness of a 
fee waiver or reduction constitutes 
final agency action for the purpose of 
judicial review. 

(f) The decision of the responsible 
DOT official not to disclose a record 
under this part or not to grant a re-
quest for a fee waiver or reduction is 
considered to be a denial by the Sec-
retary for the purpose of 5 U.S.C. 
552(a)(4)(B). 

(g) Any final determination by the 
head of an DOT component not to dis-
close a record under this part, or not to 
grant a request for a fee waiver or re-
duction, is subject to concurrence by a 
representative of the General Counsel. 

(h) Upon a determination that an ap-
peal will be denied, the requestor will 
be informed in writing of the reasons 
for the denial of the request and the 
names and titles or positions of each 
person responsible for the determina-
tion, and that judicial review of the de-
termination is available in the United 
States District Court for the judicial 
district in which the requestor resides 
or has his or her principal place of 
business, the judicial district in which 
the requested records are located, or 
the District of Columbia. 

Subpart E—Time Limits 

§ 7.31 Initial determinations. 

An initial determination whether to 
release a record requested pursuant to 
subpart C of this part will be made 
within twenty Federal working days 
after the request is received by the ap-
propriate office in accordance with 
§ 7.14, except that this time limit may 
be extended by up to ten Federal work-
ing days in accordance with § 7.33. The 
person making the request will be noti-
fied immediately of such determina-
tion. If the determination is to grant 
the request, the desired record will be 
made available as promptly as possible. 
If the determination is to deny the re-
quest, the person making the request 
will be notified in writing, at the same 
time he or she is notified of such deter-
mination, of the reason for the deter-
mination, the right of such person to 
appeal the determination, and the 
name and title of each person respon-
sible for the initial determination to 
deny the request. 

(a) In general. Components ordinarily 
will respond to requests according to 
their order of receipt. 

(b) Multitrack processing. (1) A compo-
nent may use two or more processing 
tracks by distinguishing between sim-
ple and more complex requests based 
on the amount of work and/or time 
needed to process the request, or on the 
number of pages involved. 
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