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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16.....ccciiiiiiiiiiiiiiii e enes as of January 1
Title 17 through Title 27 as of April 1
Title 28 through Title 41 ..o as of July 1
Title 42 through Title 50....ccciuiiiiiiiiiiiiii e aens as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, October 1, 2005), consult the ‘“‘List of CFR Sections Affected (LLSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

OBSOLETE PROVISIONS

Provisions that become obsolete before the revision date stated on the cover
of each volume are not carried. Code users may find the text of provisions in
effect on a given date in the past by using the appropriate numerical list of
sections affected. For the period before January 1, 2001, consult either the List
of CFR Sections Affected, 1949-1963, 1964-1972, 1973-1985, or 1986-2000, published
in 11 separate volumes. For the period beginning January 1, 2001, a ‘‘List of CFR
Sections Affected” is published at the end of each CFR volume.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (b U.S.C.
562(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(¢c) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

Properly approved incorporations by reference in this volume are listed in the
Finding Aids at the end of this volume.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed in the Finding Aids of
this volume as an approved incorporation by reference, please contact the agency
that issued the regulation containing that incorporation. If, after contacting the
agency, you find the material is not available, please notify the Director of the
Federal Register, National Archives and Records Administration, Washington DC
20408, or call 202-741-6010.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Statutory Authorities and Agency
Rules (Table I). A list of CFR titles, chapters, and parts and an alphabetical
list of agencies publishing in the CFR are also included in this volume.

An index to the text of ‘““Title 3—The President’ is carried within that volume.

The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the ‘“‘Contents’ entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (ILSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.
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REPUBLICATION OF MATERIAL

There are no restrictions on the republication of textual material appearing
in the Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-741-6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, Washington, DC 20408 or e-mail, fedreg.info@nara.gov.

SALES

The Government Printing Office (GPO) processes all sales and distribution of
the CFR. For payment by credit card, call toll-free, 866-512-1800 or DC area, 202-
512-1800, M-F, 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2250, 24 hours
a day. For payment by check, write to the Superintendent of Documents, Attn:
New Orders, P.O. Box 371954, Pittsburgh, PA 15250-7954. For GPO Customer Service
call 202-512-1803.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections
Affected), The United States Government Manual, the Federal Register, Public
Laws, Public Papers, Weekly Compilation of Presidential Documents and the Pri-
vacy Act Compilation are available in electronic format at www.gpoaccess.gov/
nara (‘“‘GPO Access”). For more information, contact Electronic Information Dis-
semination Services, U.S. Government Printing Office. Phone 202-512-1530, or 888-
293-6498 (toll-free). E-mail, gpoaccess@gpo.gov.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
to NARA’s web site at www.archives.gov/federal register. The NARA site also con-
tains links to GPO Access.

RAYMOND A. MOSLEY,
Director,
Office of the Federal Register.
October 1, 2005.
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THIS TITLE

Title 499—TRANSPORTATION is composed of nine volumes. The parts in these vol-
umes are arranged in the following order: Parts 1-99, parts 100-185, parts 186-
199, parts 200-299, parts 300-399, parts 400-599, parts 600-999, parts 1000-1199, part
1200 to End. The first volume (parts 1-99) contains current regulations issued
under subtitle A—Office of the Secretary of Transportation; the second volume
(parts 100-185) and the third volume (parts 186-199) contain the current regula-
tions issued under chapter I—Pipeline and Hazardous Materials Safety Adminis-
tration (DOT); the fourth volume (parts 200-299) contains the current regulations
issued under chapter II—Federal Railroad Administration (DOT); the fifth volume
(parts 300-399) contains the current regulations issued under chapter III—Federal
Motor Carrier Safety Administration (DOT); the sixth volume (parts 400-599) con-
tains the current regulations issued under chapter IV—Coast Guard (DHS), chap-
ter V—National Highway Traffic Safety Administration (DOT); the seventh vol-
ume (parts 600-999) contains the current regulations issued under chapter VI—
Federal Transit Administration (DOT), chapter VII—National Railroad Passenger
Corporation (AMTRAK), and chapter VIII—National Transportation Safety
Board; the eighth volume (parts 1000-1199) contains the current regulations issued
under chapter X—Surface Transportation Board and the ninth volume (part 1200
to End) contains the current regulations issued under chapter X—Surface Trans-
portation Board, chapter XI—Research and Innovative Technology Administra-
tion, and chapter XII—Transportation Security Administration, Department of
Transportation. The contents of these volumes represent all current regulations
codified under this title of the CFR as of October 1, 2005.

In the volume containing parts 100-185, see §172.101 for the Hazardous Materials
Table. The Federal Motor Vehicle Safety Standards appear in part 571.

For this volume, Robert J. Sheehan was Chief Editor. The Code of Federal
Regulations publication program is under the direction of Frances D. McDonald,
assisted by Alomha S. Morris.
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CHAPTER II—FEDERAL RAILROAD
ADMINISTRATION, DEPARTMENT OF
TRANSPORTATION

EDITORIAL NOTE: Nomenclature changes to chapter II appear at 69 FR 18803, Apr. 9, 2004.
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PART 200—INFORMAL RULES OF
PRACTICE FOR  PASSENGER
SERVICE

Sec.
200.1
200.3
200.5

General.
Definitions.
Applications.
200.7 Objections.
200.9 Hearings.
200.11 Orders,
tions.
200.13 Publication.

AUTHORITY: Secs. 402(e) and 406 of Pub. L.
91-518, 84 Stat. 1327, as amended by sec. 10(2)
of Pub. L. 93-146, 87 Stat. 548 and sec. 121 of
Pub. L. 96-73, 93 Stat. 537 (45 U.S.C. 562(e),
566); 49 CFR 1.49.

SOURCE: 45 FR 64192, Sept. 29, 1980, unless
otherwise noted.

approvals, and determina-

§200.1 General.

This part prescribes procedures under
which applications will be received and
heard and by which rules and orders
will be issued under subsection 402(e)
and section 406 of the Rail Passenger
Service Act (45 U.S.C. 562(e) and 566).

§200.3 Definitions.

(a) Act means the Rail Passenger
Service Act (45 U.S.C. 500 et seq.).

(b) Administrator means the Federal
Railroad Administrator, the Deputy
Administrator of FRA, or the delegate
of either.

(c) Amtrak means the National Rail-
road Passenger Corporation.

(d) Amtrak trains means trains oper-
ated by or on behalf of Amtrak.

(e) Chief Counsel means the Chief
Counsel or Acting Chief Counsel of the
FRA.

(f) Downgrading of a facility means a
reduction in track classification as
specified in FRA track safety stand-
ards (49 CFR part 213), or any other
change in facilities which may increase
the time required for a passenger train
to operate over the route on which
such facility is located.

(g) Facility means railroad tracks,
right-of-way, fixed equipment and fa-
cilities, real-property appurtenant
thereto, and includes signal systems,
passenger station and repair tracks,
station buildings, platforms, and ad-
junct facilities such as water, fuel,
steam, electric, and air lines.

(h) FRA means the Federal Railroad
Administration.

(i) Railroad means a person providing
railroad transportation for compensa-
tion.

(j) Shipper means a person con-
tracting with one or more railroads for
freight transportation.

§200.5 Applications.

(a) Each application and objection
under this part shall be submitted in
writing to: Docket Clerk, Office of the
Chief Counsel, Federal Railroad Ad-
ministration, 400 7th Street, SW.,
Washington, DC 20590.

(b) Any procedural issues arising
from the submission or consideration
of applications under this part, such as
timeliness and adequacy, shall be heard
and decided by the Administration’s
panel established under §200.9.

(c) Any railroad adversely affected by
the preference requirement of sub-
section 402(e) of the Act may apply to
the Administrator for an order altering
that requirement. Each application
shall:

(1) List by endpoints the routes that
are so affected; and

(2) Explain for every route listed how
the preference requirement of sub-
section 402(e) will materially lessen the
quality of freight service afforded by
the applicant to its shippers, including
information, data or documents suffi-
cient to support that explanation; and

(3) Include an analysis of whether
and by how much Amtrak’s compensa-
tion to the railroad should be reduced
if the preference requirement is al-
tered.

(d) In accordance with section 406 of
the Act, any railroad may apply to the
Administrator for approval to down-
grade or dispose of its facilities. Each
application shall:

(1) List the facilities for proposed
downgrading or disposal;

(2) Describe and give the location of
each such facility and identify the
most recent passenger service that
made use of such facilities; and

(3) Contain for each facility an anal-
ysis of the costs the railroad could
avoid if it were not required to main-
tain or retain the facility in the condi-
tion requested by Amtrak, including



§200.7

information, data and documents suffi-
cient to support the analysis.

(e) In addition to the data provided
with their applications, applicants
shall furnish the Administrator with
any other information that the Admin-
istrator finds necessary in order to
make the determinations required by
the Act.

(f) Bach applicant shall promptly no-
tify, by registered or certified mail,
any party affected by any application,
whether Amtrak or a railroad, of the
submission of such application under
this part, and shall provide a copy of
the application with such notice. An
official United States Postal Service
receipt from the registered or certified
mailing constitutes prima facie evi-
dence of notice.

§200.7 Objections.

(a) Amtrak or any other party shall
have 30 days from the date an applica-
tion is received by FRA pursuant to
section 402(e) of the Act to object to
the proposed alteration of the pref-
erence requirement. Such objections
shall be in writing and shall reference,
by date, railroad, and former passenger
routes, the application to which it per-
tains.

(b) Amtrak shall have 30 days from
the date an application is received by
FRA pursuant to section 406 of the Act
to object to any or all of the facility
downgradings or disposals proposed in
such application. Such objections shall
be in writing and shall reference, by
date, railroad, and former passenger
routes, the application to which it per-
tains and shall list, by facility descrip-
tion and location, the specific
downgradings or disposals to which
Amtrak objects.

§200.9 Hearings.

(a) Pursuant to any application
under this part, a prehearing con-
ference will be held if found necessary
or desirable by the Administrator.

(b) Pursuant to any application
under this part, an oral hearing will be
held if required by statute or if found
necessary or desirable by the Adminis-
trator.

(c) Hearings shall be conducted by a
panel designated by the Administrator,
consisting of three FRA employees, in-
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cluding the Chief Counsel or a member
of his or her staff who shall serve as
chairman of the panel and the Asso-
ciate Administrator for Intercity Pro-
grams or his or her delegate.

(d) Hearings shall be informal fact-
finding proceedings, limited to the
issues identified by the panel. Sections
566 and 557 of title 5, U.S.C., shall not
apply.

(e) All direct evidence shall be re-
duced to writing and submitted to the
Docket Clerk thirty days in advance of
the hearing unless this requirement is
expressly waived by the panel. Copies
shall be furnished to all parties concur-
rently with the submission to the
Docket Clerk.

(f) The panel may provide for oral
presentations and cross-examination,
and shall apply rules of evidence as it
finds necessary.

(g) To the extent deemed appropriate
by the panel, interested persons, in-
cluding members of the public, may
participate in the hearings through the
submission of written data, oral pres-
entations, or arguments.

§200.11 Orders, approvals, and deter-
minations.

(a) The Administrator shall promptly
approve the downgrading or disposal of
any facility to which Amtrak does not
submit a timely objection under this
part.

(b) Orders, approvals, and determina-
tions issued by the Administrator’s
panel under this part constitute the
Administrator’s action and shall be
final.

(c) Determinations under this part
are not required to be based exclusively
on the record of a hearing.

§200.13 Publication.

(a) General notice of any hearing
under this subpart shall be published in
the FEDERAL REGISTER not less than 10
days before the hearing, and shall in-
clude (1) a statement of the time,
place, and nature of the hearing, (2) a
reference to the legal authority under
which the hearing is being held and (3)
a description of the subject and issues
involved.

(b) Any order, approval, or deter-
mination resulting from any hearing
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held under this part shall be published
in the FEDERAL REGISTER.

PART 201—FORMAL
PRACTICE FOR
SERVICE

RULES OF
PASSENGER

Sec.
201.1
201.3
201.4
201.5
201.6
201.7

General.

Definitions.

Scope of regulations.

Applications.

Notice of hearing.

Notification by interested persons.

201.8 Presiding officer.

201.9 Direct testimony submitted as written
documents.

201.10 Mailing address.

201.11 Inspection and copying of documents.

201.12 Ex parte communications.

201.13 Prehearing conference.

201.14 Final agenda of the hearing.

201.15 Determination to cancel the hearing.

201.16 Rebuttal testimony and new issues of
fact in final agenda.

201.17 Waiver of right to participate.

201.18 Conduct of the hearing.

201.19 Direct testimony.

201.20 Cross-examination.

201.21 Oral and written arguments.

201.22 Recommended decision, certification
of the transcript, and submission of com-
ments on the recommended decision.

201.23 Administrator’s decision.

AUTHORITY: Secs. 402(f) and (h) of Pub. L.
91-518, 84 Stat. 1327, as amended by sec. 10(2)
of Pub. L. 93-146, 87 Stat. 548 and sec. 216 of
Pub. L 96-254, 94 Stat. 418 (45 U.S.C. 562 (f)
and (h)); sec. 1.49 of Title 49, Code of Federal
Regulations.

SOURCE: 46 FR 2614, Jan. 12, 1981, unless
otherwise noted.

§201.1 General.

This part prescribes procedures under
which applications will be received and
heard and by which rules and orders
will be issued under subsections 402(f)
and (h) of the Rail Passenger Service
Act (45 U.S.C. 562 (f) and (h)).

§201.3 Definitions.

(a) The definitions set forth in §200.3
shall apply to this part.

(b) The following definitions shall
also apply to this part:

(1) Party means—

(i) The Administrator or his rep-
resentative; or

(ii) A person who has notified the Ad-
ministrator by specified dates of his or

§201.5

her intent to participate in the hearing
pursuant to §§201.7 and 201.16(b).

(2) Witness means any person who
submits written direct testimony on an
application to the Secretary under this
part. A person may be both a party and
a witness.

§201.4 Scope of regulations.

The procedural regulations in this
part govern the practice and procedure
in hearings held under subsections
402(f) and (h) of the Act. These hearings
will be governed by the provisions of 5
U.S.C. 5566 and 557 of the Administra-
tive Procedure Act. The regulations
shall be construed to secure the just,
speedy, and inexpensive determination
of all issues raised with respect to any
proposal to increase speeds or to add
trains pursuant to subsections 402(f)
and (h) of the Act with full protection
for the rights of all persons affected
thereby.

§201.5 Applications.

(a) Each application and objection
under this part shall be submitted in
writing to: Docket Clerk, Office of the
Chief Counsel, Federal Railroad Ad-
ministration, 400 7th Street, SW.,
Washington, DC 20590.

(b) Any procedural issues arising
from the submission or consideration
of applications under this part, such as
timeliness and adequacy, shall be heard
and decided by the presiding officer ap-
pointed under §201.8.

(¢) In accordance with subsection
402(f) of the Act, Amtrak may apply to
the Administrator for an order requir-
ing a railroad to permit accelerated
speeds by Amtrak trains. Each applica-
tion shall:

(1) List by endpoints the routes for
which Amtrak desires such accelera-
tion;

(2) Not list routes of more than one
railroad;

(3) Indicate by route and train the
maximum speeds for Amtrak trains
permitted by the railroad and the max-
imum speeds desired by Amtrak;

(4) Indicate for each route listed the
track classification as specified in FRA
track safety standards (49 CFR part
213); and



§201.6

(5) Explain why the maximum speeds
Amtrak desires are safe and prac-
ticable, or what track, signal system,
or other facility improvements would
make such speeds safe and practicable.

(d) In accordance with subsection
402(h) of the Act, Amtrak may apply to
the Administrator for an order to re-
quire a railroad to permit or provide
the operation of additional passenger
trains on its rail lines. Each applica-
tion shall:

(1) List the railroad, the endpoints of
the proposed additional train or trains,
and the proposed schedule for such ad-
ditional train or trains, and

(2) Describe and give the background
of all prior efforts and negotiations to
obtain a satisfactory voluntary agree-
ment with the railroad for the oper-
ation of the proposed additional train
or trains.

(e) In addition to the data provided
with their applications, applicants
shall furnish the Administrator with
any other information that the Admin-
istrator finds necessary in order to
make the determinations required by
the Act.

(f) Bach applicant shall promptly no-
tify, by registered or certified mail,
any party affected by any application,
whether Amtrak or a railroad, of the
submission of each application under
this part, and shall provide a copy of
the application with such notice. An
official U. S. Postal Service return re-
ceipt from the registered or certified
mailing constitutes prima facie evi-
dence of notice.

§201.6 Notice of hearing.

(a) A notice of hearing on an applica-
tion shall be published in the FEDERAL
REGISTER.

(b) The notice shall state:

(1) The nature of the hearing;

(2) The place and date of the hearing.
The date shall not be less than 60 days
after publication of notice of the hear-
ng;

(3) The legal authority under which
the hearing is to be held;

(4) Issues of fact which may be in-
volved in the hearing;

(5) If a draft Environmental Impact
Statement is required, the date of pub-
lication of the draft and the place(s)
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where the draft and comments thereon
may be viewed and copied;

(6) The place(s) where records and
submitted direct testimony will be
kept for public inspection;

(7) The final date for filing a notice
of intent to participate in the hearing;

(8) The final date for submission of
direct testimony on the application,
and the number of copies required;

(9) The docket number assigned to
the case, which shall be used in all sub-
sequent proceedings; and

(10) The place and date of the pre-
hearing conference.

§201.7 Notification by interested per-
sons.

Any person desiring to participate as
a party shall notify the Administrator,
by registered or certified mail, on or
before the date specified in the notice.

§201.8 Presiding officer.

(a) Upon publication of the notice of
hearing pursuant to §201.6, the Admin-
istrator shall appoint a presiding offi-
cer pursuant to 5 U.S.C. 3105. No indi-
vidual who has any conflict of interest,
financial or otherwise, shall serve as
presiding officer in such proceeding.

(b) The presiding officer, in any pro-
ceeding under this part, shall have
power to:

(1) Change the time and place of the
hearing and adjourn the hearing;

(2) Evaluate direct testimony sub-
mitted pursuant to these regulations,
make a preliminary determination of
the issues, conduct a prehearing con-
ference to determine the issues for the
hearing agenda, and cause to be pub-
lished in the FEDERAL REGISTER a final
hearing agenda;

(3) Rule upon motions, requests, and
admissibility of direct testimony;

(4) Administer oaths and affirma-
tions, question witnesses, and direct
witnesses to testify;

(5) Modify or waive any rule (after
notice) upon determining that no party
will be prejudiced;

(6) Receive written comments and
hear oral agruments;

(7) Render a recommended decision;
and

(8) Do all acts and take all measures,
including regulation of media cov-
erage, for the maintenance of order at
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and the efficient conduct of the pro-
ceeding.

(c) In case of the absence of the origi-
nal presiding officer or his inability to
act, the Administrator may assign to a
successor the powers and duties of the
original presiding officer without
abatement of the proceeding unless
otherwise ordered by the Adminis-
trator.

(d) The presiding officer may upon
his own motion withdraw as presiding
officer in a proceeding if he deems him-
self to be disqualified.

(e) A presiding officer may be re-
quested to withdraw at any time prior
to the recommended decision. Upon the
filing by an interested person in good
faith of a timely and sufficient affi-
davit alleging the presiding officer’s
personal bias, malice, conflict of inter-
est, or other basis which might result
in prejudice to a party, the hearing
shall recess. The Administrator shall
immediately act upon such allegation
as a part of the record and decision in
the proceeding, after making such in-
vestigation or holding such hearings,
or both, as he may deem appropriate in
the circumstances.

§201.9 Direct testimony submitted as
written documents.

(a) Unless otherwise specified, all di-
rect testimony, including accom-
panying exhibits, shall be submitted to
the presiding officer in writing no later
than the dates specified in the notice of
the hearing, the final hearing agenda,
or within 15 days after the conclusion
of the prehearing conference, as the
case may be. All direct testimony shall
be in affidavit form, and exhibits con-
stituting part of such testimony, re-
ferred to in the affidavit and made a
part thereof, shall be attached to the
affidavit. Direct testimony submitted
with exhibits shall state the issue to
which the exhibit relates; if no such
statement is made, the presiding offi-
cer shall determine the relevance of
the exhibit to the issues published in
the FEDERAL REGISTER.

(b) The direct testimony submitted
shall contain:

(1) A concise statement of the wit-
ness’ interest in the proceeding and his
position regarding the issues presented.
If the direct testimony is presented by
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a witness who is not a party, the wit-
ness shall state his relationship to the
party;

(2) Facts that are relevant and mate-
rial; and

(3) Any proposed issues of fact not
stated in the notice of the hearing and
the reason(s) why such issues should be
considered at the hearing.

(c) Ten copies of all direct testimony
shall be submitted unless the notice of
the hearing specifies otherwise.

(d) Upon receipt, direct testimony
shall be assigned a number and
stamped with that number and the
docket number.

(e) Contemporaneous with the publi-
cation of the notice of hearing, Am-
trak’s direct testimony in support of
its application shall be available for
public inspection as specified in the no-
tice of hearing. Amtrak may submit
additional direct testimony during the
time periods allowed for submission of
such testimony by witnesses.

§201.10 Mailing address.

Unless otherwise specified in the no-
tice of hearing, all direct testimony
shall be addressed to the Docket Clerk,
Office of the Chief Counsel, Federal
Railroad Administration, 400 7th
Street, SW., Washington, DC 20590. All
affidavits and exhibits shall be clearly
marked with the docket number of the
proceeding.

§201.11 Inspection and copying of doc-
uments.

(a) If confidential financial informa-
tion is not involved, any document in a
file pertaining to any hearing author-
ized by this part or any document
forming part of the record of such a
hearing may be inspected or copied in
the Office of the Chief Counsel, Federal
Railroad Administration, 400 T7th
Street, SW., Washington, DC 20590, un-
less the file is in the care and custody
of the presiding officer in which case he
shall notify the parties as to where and
when the record may be inspected.

(b) If confidential financial informa-
tion is involved, the presiding officer,
at his discretion, upon the request of
any party, may deny the public inspec-
tion and copying of such information.



§201.12

§201.12 Ex parte communications.

(a) After notice of a hearing is pub-
lished in the FEDERAL REGISTER, all
communications, whether oral or writ-
ten, involving any substantive or pro-
cedural issue and directed either to the
presiding officer or to the Adminis-
trator, without reference to these rules
of procedure, shall be deemed ex parte
communications and shall not be con-
sidered part of the record for decision.
A record of oral ex parte communica-
tions shall be made by the persons con-
tacted. All written ex parte commu-
nications shall be available for public
viewing at the places(s) specified in the
notice of hearing.

(b) The presiding officer shall not
consult any person or party on any fact
in issue or on the merits of the matter
unless notice and opportunity is given
for all parties to participate.

§201.13 Prehearing conference.

(a) After an examination of all the di-
rect testimony submitted, the pre-
siding officer shall make a preliminary
determination of issues of fact to be
addressed at the hearing.

(b) The presiding officer’s prelimi-
nary determination shall be made
available at the place or places pro-
vided in the notice of the hearing at
least five days before the prehearing
conference is held.

(c) The purpose of the prehearing
conference shall be to enable the pre-
siding officer to determine, on the
basis of the direct testimony submitted
and prehearing discussions:

(1) Whether the presiding officer’s
preliminary determination of issues of
fact for the hearing has omitted or
misconstrued any significant issues,
and

(2) The nature of the interest of each
party and which parties’ interests are
adverse.

(d) Only parties may participate in
the prehearing conference. A party
may appear in person or be represented
by counsel.

(e) Parties who do not appear at the
prehearing conference shall be bound
by the conference’s determinations.

§201.14 Final agenda of the hearing.

(a) After the prehearing conference,
the presiding officer shall prepare a
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final agenda which shall be published
in the FEDERAL REGISTER within ten
days after the conclusion of the con-
ference. A copy of the final agenda
shall be mailed to all parties.

(b) The final agenda shall list:

(1) All the issues the hearing shall
address, the order in which those issues
shall be presented, and the direct testi-
mony submitted on those issues; and

(2) A final date for submission of di-
rect testimony on issues of fact not in-
cluded in the notice of hearing if such
issues are presented.

The final agenda may also specify a
final date for submission of direct tes-
timony to rebut testimony previously
submitted during the time specified in
the notice of the hearing.

(c) The presiding officer shall publish
with the final agenda a list of wit-
nesses who may appear at the hearing,
a list of parties, the nature of the in-
terest of each party, and which parties’
interests are adverse on the issues pre-
sented.

§201.15 Determination to cancel the
hearing.

(a) If the presiding officer concludes
that no issues of fact are presented by
the direct testimony submitted, he
shall publish such conclusion in the
FEDERAL REGISTER with a notice that a
hearing shall not be held. The notice
shall set forth a date for filing written
comments on the proposed rec-
ommended decision. Written comments
may include proposed findings and con-
clusions, arguments, or briefs.

(b) A person need not be a party to
submit written comments.

(c) Promptly after expiration of the
period for receiving written comments,
the presiding officer shall make a rec-
ommended decision based on the
record, which in this case shall consist
of the testimony, exhibits, and written
comments submitted. He shall transfer
to the Administrator his recommended
decision, the record, and a certificate
stating that the record contains all the
written direct testimony and com-
ments submitted. The Administrator
shall then make a final decision in ac-
cordance with these regulations.
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§201.16 Rebuttal testimony and new
issues of fact in final agenda.

(a) Direct testimony to rebut testi-
mony offered during the time period
specified in the notice of hearing may
be submitted pursuant to these regula-
tions within fifteen days after the con-
clusion of the prehearing conference
unless the presiding officer otherwise
specifies in the final agenda.

(b) If the final agenda presents issues
not included in the notice of the hear-
ing published pursuant to §201.6,

(1) Any person interested in partici-
pating at the hearing on such issues
presented shall notify the Adminis-
trator by certified mail of an intent to
participate not later than ten days
after publication of the final agenda.
Such person may present direct testi-
mony or cross-examine witnesses only
on such issues presented unless he pre-
viously notified the Administrator pur-
suant to §201.7, and

(2) Additional written direct testi-
mony concerning such issues may be
submitted within the time provided in
the final agenda. Such direct testi-
mony will comply with the require-
ments of §201.9.

§201.17 Waiver of right to participate.

Persons who fail to notify the Ad-
ministrator pursuant to §§201.7 and
201.16 shall be deemed to have waived
their right to participate as parties in
any part of the hearing.

§201.18 Conduct of the hearing.

(a) The hearing shall be held at the
time and place fixed in the notice of
hearing, unless the presiding officer
changes the time or place. If a change
occurs, the presiding officer shall pub-
lish the change in the FEDERAL REG-
ISTER and shall expeditiously notify all
parties by telephone or by mail; pro-
vided, that if the change in time or
place of hearing is made less than five
days before the date previously fixed
for the hearing, the presiding officer
shall also announce, or cause to be an-
nounced, the change at the time and
place previously fixed for the hearing.

(b) The presiding officer shall, at the
commencement of the hearing, intro-
duce into the record. The notice of
hearing as published in the FEDERAL
REGISTER; all subsequent notices pub-
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lished in the FEDERAL REGISTER; the
draft Environmental Impact Statement
if it is required, and the comments
thereon and agency responses to the
comments; and a list of all parties. Di-
rect testimony shall then be received
with respect to the matters specified in
the final agenda in such order as the
presiding officer shall announce. With
respect to direct testimony submitted
as rebuttal testimony or in response to
new issues presented by the prehearing
conference, the presiding officer shall
determine the relevance of such testi-
mony.

(c) The hearing shall be publicly con-
ducted and reported verbatim by an
offical reporter.

(d) If a party objects to the admission
or rejection of any direct testimony or
to any other ruling of the presiding of-
ficer during the hearing, he shall state
briefly the grounds of such objection,
whereupon an automatic exception will
follow if the objection is overruled by
the presiding officer. The transcript
shall not include argument or debate
thereon except as ordered by the pre-
siding officer. The ruling of the pre-
siding officer on any objection shall be
a part of the transcript and shall be
subject to review at the same time and
in the same manner as the Administra-
tor’s final decision. Only objections
made before the presiding officer may
subsequently be relied upon in the pro-
ceedings.

(e) All motions and requests shall be
addressed to, and ruled on by, the pre-
siding officer if made prior to his cer-
tification of the transcript, or by the
Administrator if made thereafter.

§201.19 Direct testimony.

(a) Direct testimony shall be sub-
mitted by affidavit as provided in these
regulations and introduced at the hear-
ing by a witness in order to be consid-
ered part of the record. Such direct tes-
timony shall not be read into evidence
but shall become a part of the record
subject to exclusion of irrelevant and
immaterial parts thereof.

(b) The witness introducing direct
testimony shall:

(1) State his name, address, and occu-
pation;
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(2) State his qualifications for intro-
ducing the direct testimony. If an ex-
pert, the witness shall briefly state the
scientific or technical training that
qualifies him as an expert;

(3) Identify the direct testimony pre-
viously submitted in accordance with
these regulations; and

(4) Submit to appropriate direct and
cross examination. Cross-examination
shall be by a party whose interests are
adverse to those of the witness on the
issue presented if the witness is a
party, or adverse to the interests of the
party who presented the witness if the
witness is not a party.

(c) A party shall be deemed to have
waived the right to introduce direct
testimony if such party fails to present
a witness to introduce the direct testi-
mony.

(d) Offical notice may be taken of
such matters as are judicially noticed
by the courts of the United States, pro-
vided, that parties shall be given ade-
quate notice by the presiding officer at
the hearing of matters so noticed and
shall be given adequate opportunity to
show that such facts are inaccurate or
are erroneously noticed.

§201.20 Cross-examination.

(a) The presiding officer may:

(1) Require the cross-examiner to
outline the intended scope of the cross-
examination;

(2) Prohibit parties from cross-exam-
ining witnesses unless the presiding of-
ficer has determined that the cross-ex-
aminer has an adverse interest on the
facts at issue to the party-witness. For
the purposes of this subsection, the Ad-
ministrator’s or his representative’s in-
terest shall be considered adverse to all
parties;

(3) Limit the number of times any
party or parties having a common in-
terest may cross-examine an ‘‘adverse’’
witness on the same matter; and

(4) Exclude cross-examination ques-
tions that are immaterial, irrelevant,
or unduly repetitious.

(b) Any party shall be given an op-
portunity to appear, either in person or
through an authorized counsel or rep-
resentative, to cross-examine wit-
nesses. Before cross-examining a wit-
ness, the party or counsel shall state
his name, address, and occupation. If
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counsel cross-examines the witness,
counsel shall state for the record the
authority to act as counsel. Cross-ex-
aminers shall be assumed to be famil-
iar with the direct testimony.

(c) Any party or party’s counsel who
fails to appear at the hearing to cross-
examine an ‘“‘adverse’ witness shall be
deemed to have waived the right to
cross-examine that witness.

(d) Scientific, technical, or commer-
cial publications may be used only for
the limited purpose of impeaching wit-
nesses under cross-examination unless
previously submitted and introduced in
accordance with these regulations.

§201.21 Oral and written arguments.

(a) The presiding officer may, in his
discretion, provide for oral argument
at the end of the hearing. Such argu-
ment, when permitted, may be limited
by the presiding officer to the extent
necessary for the expeditious disposi-
tion of the proceeding.

(b) The presiding officer shall an-
nounce at the hearing a reasonable pe-
riod of time within which any inter-
ested person may file with the pre-
siding officer any written comments on
the application, including proposed
findings and conclusions or written ar-
guments or brief based upon the record,
citing where practicable the relevant
page or pages of the transcript. If a
party filing a brief desires the pre-
siding officer to reconsider any objec-
tion made by such party to a ruling of
the presiding officer, he shall specifi-
cally identify such rulings by reference
to the pertinent pages of the transcript
and shall state his arguments thereon
as a part of the brief.

(c) Oral or written arguments shall
be limited to issues arising from direct
testimony on the record.

§201.22 Recommended decision, cer-
tification of the transcript, and sub-
mission of comments on the rec-
ommended decision.

(a) Promptly after expiration of the
period for receiving written briefs, the
presiding officer shall make a rec-
ommended decision based on the record
and transmit the decision to the Ad-
ministrator. The recommended deci-
sion shall include:
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(1) A statement containing a descrip-
tion of the history of the proceedings;

(2) Findings on issues of fact with the
reasons therefor; and

(3) Rulings on issues of law.

(b) The presiding officer shall also
transmit to the Administrator the
transcript of the hearing, the original
and all copies of the direct testimony,
and written comments. The presiding
officer shall attach to the original
transcript of the hearing a certificate
stating that, to the best of his knowl-
edge and belief, the transcript is a true
transcript of the testimony given at
the hearing except in such particulars
as are specified.

(c) Immediately after receipt of the
recommended decision, the Adminis-
trator shall give notice thereof in the
FEDERAL REGISTER, send copies of the
recommended decision to all parties,
and provide opportunity for the sub-
mission of comments. The rec-
ommended decision may be reviewed
and/or copied in the Office of the Chief
Counsel, Federal Railroad Administra-
tion, 400 7th Street, SW., Washington,
DC 20590.

(d) Within twenty days after the no-
tice of receipt of the recommended de-
cision has been published in the FED-
ERAL REGISTER, any interested person
may file with the Administrator any
written comments on the recommended
decision. All comments shall be sub-
mitted during the twenty-day period to
the Administrator at the above ad-
dress.

§201.23 Administrator’s decision.

(a) Upon receipt of the recommended
decision and transcript and after the
twenty-day period for receiving written
comments on the recommended deci-
sion has passed, the Administrator’s
decision may affirm, modify, or set
aside, in whole or in part, the rec-
ommended findings, conclusions, and
decision of the presiding officer. The
Administrator may also remand the
hearing record to the presiding officer
for a fuller development of the record.

(b) The Administrator’s decision
shall include:

(1) A statement containing a descrip-
tion of the history of the proceeding;

(2) Findings on issues of fact with the
reasons therefor; and
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(3) Rulings on issues of law.

(c) The Administrator’s decision
shall be published in the FEDERAL REG-
ISTER. If the Amtrak application is ap-
proved in whole or in part, the final
order shall be promulgated with the de-
cision.

PART 207—RAILROAD POLICE
OFFICERS

Sec.
207.1
207.2
207.3

Application.

Definitions.

Designation and commissioning.

207.4 Notice to State officials.

207.5 Authority in States where officer not
commissioned.

AUTHORITY: 45 U.S.C. 446; 49 CFR 1.49(ff).

SOURCE: 59 FR 6587, Feb. 11, 1994, unless
otherwise noted.

§207.1 Application.

This part applies to all railroads, as
such term is defined in section 202(e) of
the Federal Railroad Safety Act of
1970, as amended, Public Law 91-458 (45
U.S.C. 431(e)).

§207.2 Definitions.

As used in this part:

(a) Railroad police officer means a
peace officer who is commissioned in
his or her state of legal residence or
state of primary employment and em-
ployed by a railroad to enforce state
laws for the protection of railroad
property, personnel, passengers, and/or
cargo.

(b) Commissioned means that a state
official has certified or otherwise des-
ignated a railroad employee as quali-
fied under the licensing requirements
of that state to act as a railroad police
officer in that state.

(c) Property means rights-of-way,
easements, appurtenant property,
equipment, cargo, facilities, and build-
ings and other structures owned,
leased, operated, maintained, or trans-
ported by a railroad.

§207..3 _Designation
sioning.

(a) A railroad may designate employ-
ees to be commissioned by a state au-
thority as railroad police officers to
serve in the states in which the rail-
road owns property.

and commis-
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(b) The designated railroad police of-
ficer shall be commissioned by the rail-
road police officer’s state of legal resi-
dence or the railroad police officer’s
state of primary employment.

§207.4 Notice to State officials.

(a) After the designated railroad po-
lice officer is commissioned by a state
or states, the railroad shall send, by
certified mail, written notice to appro-
priate officials of every other state in
which the railroad police officer shall
protect the railroad’s property, per-
sonnel, passengers, and cargo. The no-
tice of commission shall contain the
following information:

(1) The name of the railroad police
officer;

(2) The badge number, identification
number, rank, code, or other identi-
fying information assigned to the rail-
road police officer;

(3) The date of commission;

(4) The state or states where the rail-
road police officer is commissioned;

(6) The date the railroad police offi-
cer received training or retraining re-
garding the laws of such state or
states;

(6) The name of the railroad official
who designated the employee as a rail-
road police officer; and

(7) Color photographs of the types of
badges, identification cards, and other
identifying materials the railroad uses
to identify its railroad police officers.

(b) The railroad shall keep copies of
all such notices at a central location.

(c) The authority set forth in §207.5
shall be effective upon receipt by such
state(s) of written notice conforming
to the requirements of this section.

§207.5 Authority in States where offi-
cer not commissioned.

(a) A railroad police officer who is
designated by a railroad and commis-
sioned under the laws of any state is
authorized to enforce the laws (as spec-
ified in paragraph (b) of this section) of
any state in which the railroad owns
property and to which the railroad has
provided notice in accordance with
§207.4.

(b) Under the authority of paragraph
(a) of this section, a railroad police of-
ficer may enforce only relevant laws
for the protection of—

16

49 CFR Ch. Il (10-1-05 Edition)

(1) The railroad’s employees,
sengers, or patrons;

(2) The railroad’s property or prop-
erty entrusted to the railroad for
transportation purposes;

(3) The intrastate, interstate, or for-
eign movement of cargo in the rail-
road’s possession or in possession of an-
other railroad or non-rail carrier while
on the railroad property; and

(4) The railroad movement of per-
sonnel, equipment, and materials vital
to the national defense.

(c) The authority exercised under
this part by an officer for whom the
railroad has provided notice in accord-
ance with §207.4 shall be the same as
that of a railroad police officer com-
missioned under the laws of that state.

(d) The railroad police officer’s law
enforcement powers shall apply only on
railroad property, except that an offi-
cer may pursue off railroad property a
person suspected of violating the law
on railroad property, and an officer
may engage off railroad property in
law enforcement activities, including,
without limitation, investigation and
arrest, if permissible under state law.

PART 209—RAILROAD SAFETY
ENFORCEMENT PROCEDURES

Subpart A—General

pas-

Sec.
209.1
209.3
209.5
209.6
209.7
209.8
209.9
209.11
209.13
209.15
209.17

Purpose.
Definitions.
Service.
Requests for admission.
Subpoenas; witness fees.
Depositions in formal proceedings.
Filing.
Request for confidential treatment.
Consolidation.
Rules of evidence.
Motions.

Subpart B—Hazardous Materials Penalties

CIVIL PENALTIES

209.101
209.103
209.105
209.107
209.109
209.111
209.113
209.115
209.117
209.119
209.121

Civil penalties generally.
Minimum and maximum penalties.
Notice of probable violation.
Reply.

Payment of penalty; compromise.
Informal response and assessment.
Request for hearing.

Hearing.

Presiding officer’s decision.
Assessment considerations.
Appeal.
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CRIMINAL PENALTIES

209.131 Criminal penalties generally.
209.133 Referral for prosecution.

Subpart C—Compliance Orders

209.201
209.203
209.205
209.207
209.209
209.211
209.213
209.215

Compliance orders generally.
Notice of investigation.
Reply.

Consent order.

Hearing.

Presiding officer’s decision.
Appeal.

Time limitation.

Subpart D—Disqualification Procedures

209.301
209.303
209.305
209.307
209.309
209.311
209.313
209.315
209.317
209.319
209.321
209.323
209.325
209.327

Purpose and scope.

Coverage.

Notice of proposed disqualification.

Reply.

Informal response.

Request for hearing.

Discovery.

Subpoenas.

Official record.

Prehearing conference.

Hearing.

Initial decision.

Finality of decision.

Appeal.

209.329 Assessment considerations.

209.331 Enforcement of disqualification
order.

209.333 Prohibitions.

209.335 Penalties.

209.337 Information collection.

Subpart E—Reporting of Remedial Actions

209.401
209.403
209.405

Purpose and scope.

Applicability.

Reporting of remedial actions.

209.407 Delayed reports.

209.409 Penalties.

APPENDIX A TO PART 209—STATEMENT OF
AGENCY PoLricyY CONCERNING ENFORCE-
MENT OF THE FEDERAL RAILROAD SAFETY
LAWS

APPENDIX B TO PART 209—FEDERAL RAILROAD
ADMINISTRATION GUIDELINES FOR INITIAL
HAZARDOUS MATERIALS ASSESSMENTS

APPENDIX C TO PART 209—FRA’S PoLICY
STATEMENT CONCERNING SMALL ENTITIES

AUTHORITY: 49 U.S.C. 20103, 20107, 20111,
20112, 20114; 28 U.S.C. 2461, note; and 49 CFR
1.49.

SOURCE: 42 FR 56742, Oct. 28, 1977, unless
otherwise noted.

Subpart A—General

§209.1 Purpose.

Appendix A to this part contains a
statement of agency policy concerning
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enforcement of those laws. This part
describes certain procedures employed
by the Federal Railroad Administra-
tion in its enforcement of statutes and
regulations related to railroad safety.
By delegation from the Secretary of
Transportation, the Administrator has
responsibility for:

(a) Enforcement of subchapters B and
C of chapter I, subtitle B, title 49, CFR,
with respect to the transportation or
shipment of hazardous materials by
railroad (49 CFR 1.49(s));

(b) Exercise of the authority vested
in the Secretary by the Federal Rail-
road Safety Act of 1970, 45 U.S.C. 421,
431-441, as amended by the Rail Safety
Improvement Act of 1988, Public Law
100-342 (June 22, 1988) (49 CFR 1.49(m));
and

(c) Exercise of the authority vested
in the Secretary pertaining to railroad
safety as set forth in the statutes
transferred to the Secretary by section
6(e) of the Department of Transpor-
tation Act, 49 App. U.S.C. 1655(e) (49
CFR 1.49 (c¢), (d), (f), and (g)).

[42 FR 56742, Oct. 28, 1977, as amended at 53
FR 52920, Dec. 29, 1988; 54 FR 42905, Oct. 18,
1989]

§209.3 Definitions.

As used in this part—

Administrator means the Adminis-
trator of FRA, the Deputy Adminis-
trator of FRA, or the delegate of ei-
ther.

Chief Counsel means the Chief Coun-
sel of FRA or his or her delegate.

Day means calendar day.

Federal railroad safety laws means the
provisions of law generally at 49 U.S.C.
subtitle V, part A or 49 U.S.C. chap. 51
or 57 and the rules, regulations, orders,
and standards issued under any of
those provisions. See Pub. L. 103-272
(1994). Before recodification, these stat-
utory provisions were contained in the
following statutes: (i) the Federal Rail-
road Safety Act of 1970 (Safety Act) (49
U.S.C. 20101-20117, 20131, 20133-20141,
20143, 21301, 21302, 21304, 21311, 24902, and
24905, and sections 4(b)(1), (i), and (t) of
Pub. L. 103-272, formerly codified at 45
U.S.C. 421, 431 et seq.); (ii) the Haz-
ardous Materials Transportation Act
(Hazmat Act) (49 U.S.C. 5101 et seq., for-
merly codified at 49 App. U.S.C. 1801 et
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seq.); (iii) the Sanitary Food Transpor-
tation Act of 1990 (SFTA) (49 U.S.C.
5713, formerly codified at 49 App. U.S.C.
2801 (note)); and those laws transferred
to the jurisdiction of the Secretary of
Transportation by subsection (e)(1), (2),
and (6)(A) of section 6 of the Depart-
ment of Transportation Act (DOT Act),
as in effect on June 1, 1994 (49 U.S.C.
20302, 21302, 20701-20703, 20305, 20502—
20505, 20901, 20902, and 80504, formerly
codified at 49 App. U.S.C. 1655(e)(1), (2),
and (6)(A)). 49 U.S.C. 20111 and 20109,
formerly codified at 45 U.S.C. 437 (note)
and 441(e). Those laws transferred by
the DOT Act include, but are not lim-
ited to, the following statutes: (i) the
Safety Appliance Acts (49 U.S.C. 20102,
20301, 20302, 20304, 21302, and 21304, for-
merly codified at 45 U.S.C. 1-14, 16); (ii)
the Locomotive Inspection Act (49
U.S.C. 20102, 20701-20703, 21302, and
21304, formerly codified at 45 U.S.C. 22—
34); (iii) the Accident Reports Act (49
U.S.C. 20102, 20701, 20702, 20901-20903,
21302, 21304, and 21311, formerly codified
at 45 U.S.C. 38-43); (iv) the Hours of
Service Act (49 U.S.C. 20102, 21101-21107,
21303, and 21304, formerly codified at 45
U.S.C. 61-64b); and (v) the Signal In-
spection Act (49 U.S.C. 20102, 20502-
20505, 20902, 21302, and 21304, formerly
codified at 49 App. U.S.C. 26).

FRA means the Federal Railroad Ad-
ministration, TU.S. Department of
Transportation.

FRA Safety Inspector means an FRA
safety inspector, a state inspector par-
ticipating in railroad safety investiga-
tive and surveillance activities under
part 212 of this chapter, or any other
official duly authorized by FRA.

Motion means a request to a presiding
officer to take a particular action.

Person generally includes all cat-
egories of entities covered under 1
U.S.C. 1, including but not limited to
the following: a railroad; any manager,
supervisor, official, or other employee
or agent of a railroad; any owner, man-
ufacturer, lessor, or lessee of railroad
equipment, track, or facilities; any
independent contractor providing
goods or services to a railroad; and any
employee of such owner, manufacturer,
lessor, lessee, or independent con-
tractor; however, person, when used to
describe an entity that FRA alleges to
have committed a violation of the pro-
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visions of law formerly contained in
the Hazardous Materials Transpor-
tation Act or contained in the Haz-
ardous Materials Regulations, has the
same meaning as in 49 U.S.C. 5102(9)
(formerly codified at 49 App. U.S.C.
1802(11)), i.e., an individual, firm, co-
partnership, corporation, company, as-
sociation, joint-stock association, in-
cluding any trustee, receiver, assignee,
or similar representative thereof, or
government, Indian tribe, or authority
of a government or tribe when offering
hazardous material for transportation
in commerce or transporting hazardous
material to further a commercial en-
terprise, but such term does not in-
clude the United States Postal Service
or, for the purposes of 49 U.S.C. 5123-
5124 (formerly contained in sections 110
and 111 of the Hazardous Materials
Transportation Act and formerly codi-
fied at 49 App. U.S.C. 1809-1810), a de-
partment, agency, or instrumentality
of the Federal Government.

Pleading means any written submis-
sion setting forth claims, allegations,
arguments, or evidence.

Presiding Officer means any person
authorized to preside over any hearing
or to make a decision on the record, in-
cluding an administrative law judge.

Railroad means any form of non-
highway ground transportation that
runs on rails or electro-magnetic
guideways, including (i) commuter or
other short-haul railroad passenger
service in a metropolitan or suburban
area and commuter railroad service
that was operated by the Consolidated
Rail Corporation on January 1, 1979;
and (ii) high speed ground transpor-
tation systems that connect metropoli-
tan areas, without regard to whether
those systems use new technologies not
associated with traditional railroads;
but does not include rapid transit oper-
ations in an urban area that are not
connected to the general railroad sys-
tem of transportation.

Respondent means a person upon
whom FRA has served a notice of prob-
able violation, notice of investigation,
or notice of proposed disqualification.

[59 FR 43676, Aug. 24, 1994]

§209.5 Service.

(a) BEach order, notice, or other docu-
ment required to be served under this
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part shall be served personally or by
registered or certified mail, except as
otherwise provided herein.

(b) Service upon a person’s duly au-
thorized representative constitutes
service upon that person.

(c) Service by registered or certified
mail is complete upon mailing. An offi-
cial United States Postal Service re-
ceipt from the registered or certified
mailing constitutes prima facie evi-
dence of service.

(d) Service of requests for admission
and motions may be made by first-class
mail, postage prepaid.

(e) Each pleading must be accom-
panied by a certificate of service speci-
fying how and when service was made.

[42 FR 56742, Oct. 28, 1977, as amended at 54
FR 42906, Oct. 18, 1989]

§209.6 Requests for admission.

(a) A party to any proceeding under
subpart B, C, or D of this part may
serve upon any other party written re-
quests for the admission of the genu-
ineness of any relevant documents
identified within the request, the truth
of any relevant matters of fact, and the
application of law to the facts as set
forth in the request.

(b) Each matter of which an admis-
sion is requested shall be deemed to be
admitted unless, within 30 days after
receipt of the request, the party to
whom the request is directed serves
upon the party requesting the admis-
sion a written answer under oath or ob-
jection addressed to the matter, signed
by the party.

(c) The sworn answer shall specifi-
cally admit or deny the matter or set
forth in detail the reasons why the an-
swering party cannot truthfully admit
or deny the matter. If an objection is
made, the reasons therefor shall be
stated.

(d) Any matter admitted under this
section is conclusively established un-
less the presiding official permits with-
drawal or amendment of the admission
for good cause shown.

(e) Upon motion, the presiding officer
may order any party to respond to a re-
quest for admission.

[564 FR 42906, Oct. 18, 1989]
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§209.7 Subpoenas; witness fees.

(a) The Chief Counsel may issue a
subpoena on his or her own initiative
in any matter related to enforcement
of the railroad safety laws. However,
where a proceeding under subpart B, C,
or D of this part has been initiated,
only the presiding officer may issue
subpoenas, and only upon the written
request of any party to the proceeding
who makes an adequate showing that
the information sought will materially
advance the proceeding.

(b) A subpoena may require attend-
ance of a witness at a deposition or
hearing or the production of documen-
tary or other tangible evidence in the
possession or control of the person
served, or both.

(c) A subpoena may be served person-
ally by any person who is not an inter-
ested person and is not less than eight-
een (18) years of age, or by certified or
registered mail.

(d) Service of a subpoena shall be
made by delivering a copy of the sub-
poena in the appropriate manner, as
set forth below. Service of a subpoena
requiring attendance of a person is not
complete unless delivery is accom-
panied by tender of fees for one day’s
attendance and mileage as specified by
paragraph (f) of this section. However,
when a subpoena is issued upon the re-
quest of any officer or agency of the
United States, fees and mileage need
not be tendered at the time of service
but will be paid by FRA at the place
and time specified in the subpoena for
attendance.

Delivery of a copy of the subpoena may
be made:

(1) To a natural person by:

(i) Handing it to the person;

(ii) Leaving it at his or her office
with the person in charge thereof;

(iii) Leaving it at his or her dwelling
place or usual place of abode with some
person of suitable age and discretion
then residing therein;

(iv) Mailing it by registered or cer-
tified mail to him or her at his or her
last known address; or

(v) Any method whereby actual no-
tice of the issuance and content is
given (and the fees are made available)
prior to the return date.

(2) To an entity other than a natural
person by:
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(i) Handing a copy of the subpoena to
a registered agent for service or to any
officer, director, or agent in charge of
any office of the person;

(ii) Mailing it by registered or cer-
tified mail to any representative listed
in paragraph (d)(2)(i) of this section at
his or her last known address; or

(iii) Any method whereby actual no-
tice is given to such representative
(and the fees are made available) prior
to the return date.

(e) The original subpoena bearing a
certificate of service shall be filed in
accordance with §209.9.

(f) A witness subpoenaed by the FRA
shall be entitled to the same fees and
mileage as would be paid to a witness
in a proceeding in the district courts of
the United States. See 28 U.S.C. 1821.
The witness fees and mileage shall be
paid by the person requesting that the
subpoena be issued. In an appropriate
case, the Chief Counsel or the hearing
officer may direct the person request-
ing issuance of a subpoena for the pro-
duction of documentary or other tan-
gible evidence to reimburse the re-
sponding person for actual costs of pro-
ducing and/or transporting such evi-
dence.

(g) Notwithstanding the provisions of
paragraph (f) of this section, and upon
request, witness fees and mileage or
the costs of producing other evidence
may be paid by the FRA if the official
who issued the subpoena determines on
the basis of good cause shown that:

(1) The presence of the subpoenaed
witness or evidence will materially ad-
vance the proceedings; and

(2) The party at whose instance the
subpoena was issued would suffer a se-
rious financial hardship if required to
pay the witness fees and mileage.

(h) Any person to whom a subpoena is
directed may, prior to the time speci-
fied therein for compliance, but in no
event more than ten (10) days after the
date of service of such subpoena, apply
in writing to the official who issued the
subpoena, or if that person is unavail-
able, to the Chief Counsel, to quash or
modify the subpoena. The application
shall contain a brief statement of the
reasons relied upon in support of the
action sought therein. The issuing offi-
cial or the Chief Counsel, as the case
may be, may:
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(1) Deny the application;

(2) Quash or modify the subpoena; or

(3) In the case of subpoena to produce
documentary or other tangible evi-
dence, condition denial of the applica-
tion upon the advancement by the
party in whose behalf the subpoena is
issued of the reasonable cost of pro-
ducing the evidence.

(1) If there is a refusal to obey a sub-
poena served upon any person under
the provisions of this section, the FRA
may request the Attorney General to
seek the aid of the United States Dis-
trict Court for any district in which
the person is found to compel that per-
son, after notice, to appear and give
testimony, or to appear and produce
the subpoenaed documents before the
FRA, or both.

(j) Attendance of any FRA employee
engaged in an investigation which gave
rise to a proceeding under subpart B or
C of this part for the purpose of elic-
iting factual testimony may be assured
by filing a request with the Chief Coun-
sel at least fifteen (15) days before the
date of the hearing. The request must
indicate the present intent of the re-
questing person to call the employee as
a witness and state generally why the
witness will be required.

[42 FR 56742, Oct. 28, 1977, as amended at 54
FR 42906, Oct. 18, 1989]

§209.8 Depositions
ceedings.

(a) Any party to a proceeding under
subpart B, C, or D of this part may
take the testimony of any person, in-
cluding a party, by deposition upon
oral examination on order of the pre-
siding officer following the granting of
a motion under paragraph (b) of this
section. Depositions may be taken be-
fore any disinterested person who is
authorized by law to administer oaths.
The attendance of witnesses may be
compelled by subpoena as provided in
§209.7 and, for proceedings under sub-
part D of this part, §209.315.

(b) Any party desiring to take the
deposition of a witness shall file and
serve a written motion setting forth
the name of the witness; the date,
time, and place of the deposition; the
subject matter of the witness’ expected
testimony; whether any party objects
to the taking of the deposition; and the

in formal pro-
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reasons for taking such deposition.
Such motion shall be granted only
upon a showing of good cause. Good
cause exists to take a person’s deposi-
tion when the information sought is
relevant to the subject matter involved
in the proceeding and:

(1) The information is not obtainable
from some other source that is more
convenient, less burdensome, and less
expensive; or

(2) The request is not unreasonably
cumulative, unduly burdensome, or un-
duly expensive, taking into account
the needs of the case, limitations on
the parties’ resources, and the impor-
tance of the issues in the case.

(c) Such notice as the presiding offi-
cer shall order will be given for the
taking of a deposition, but this shall
not be less than 10 days’ written notice
unless the parties agree to a shorter
period.

(d) Each witness testifying upon dep-
osition shall be sworn and the adverse
party shall have the right to cross-ex-
amine. The questions propounded and
the answers thereto, together with all
objections made, shall be reduced to
writing, subscribed by the witness, and
certified by the reporter.

(e) Depositions taken under this sec-
tion may be used for discovery, to con-
tradict or impeach the testimony of
the deponent as a witness, or as evi-
dence in the proceeding as permitted
by paragraph (f) of this section and in
accordance with the limitations of Fed.
R. Civ. Pro. 32 as though it were appli-
cable to these proceedings.

(f) Subject to such objections to the
questions and answers as were noted at
the time of taking the deposition and
as would be valid were the witness per-
sonally present and testifying, such
deposition may be offered in evidence
by any party to the proceeding.

[564 FR 42906, Oct. 18, 1989]

§209.9 Filing.

All materials filed with FRA or any
FRA officer in connection with a pro-
ceeding under subpart B, C, or D of this
part shall be submitted in duplicate to
the Assistant Chief Counsel for Safety,
(RCC-30), Office of Chief Counsel, Fed-
eral Railroad Administration, 400 Sev-
enth Street, SW., Washington, DC
20590, except that documents produced
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in accordance with a subpoena shall be
presented at the place and time speci-
fied by the subpoena.

[54 FR 42906, Oct. 18, 1989]

§209.11 Request for confidential treat-
ment.

(a) This section governs the proce-
dures for requesting confidential treat-
ment of any document filed with or
otherwise provided to FRA in connec-
tion with its enforcement of statutes
or FRA regulations related to railroad
safety. For purposes of this section,
“enforcement’ shall include receipt of
documents required to be submitted by
FRA regulations, and all investigative
and compliance activities, in addition
to the development of violation reports
and recommendations for prosecution.

(b) A request for confidential treat-
ment with respect to a document or
portion thereof may be made on the
basis that the information is—

(1) Exempt from the mandatory dis-
closure requirements of the Freedom of
Information Act (56 U.S.C. 552);

(2) Required to be held in confidence
by 18 U.S.C. 1905; or

(3) Otherwise exempt by law from
public disclosure.

(c) Any document containing infor-
mation for which confidential treat-
ment is requested shall be accompanied
at the time of filing by a statement
justifying nondisclosure and referring
to the specific legal authority claimed.

(d) Any document containing any in-
formation for which confidential treat-
ment is requested shall be marked
“CONFIDENTIAL” or ‘“CONTAINS
CONFIDENTIAL INFORMATION” in
bold letters. If confidentiality is re-
quested as to the entire document, or if
it is claimed that nonconfidential in-
formation in the document is not rea-
sonably segregable from confidential
information, the accompanying state-
ment of justification shall so indicate.
If confidentiality is requested as to a
portion of the document, then the per-
son filing the document shall file to-
gether with the document a second
copy of the document from which the
information for which confidential
treatment is requested has been de-
leted. If the person filing a document
of which only a portion is requested to
be held in confidence does not submit a
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second copy of the document with the
confidential information deleted. FRA
may assume that there is no objection
to public disclosure of the document in
its entirety.

(e) FRA retains the right to make its
own determination with regard to any
claim of confidentiality. Notice of a de-
cision by the FRA to deny a claim, in
whole or in part, and an opportunity to
respond shall be given to a person
claiming confidentiality of information
no less than five days prior to its pub-
lic disclosure.

[42 FR 56742, Oct. 28, 1977, as amended at 70
FR 11094, Mar. 7, 2005]

§209.13 Consolidation.

At the time a matter is set for hear-
ing under subpart B, C, or D of this
part, the Chief Counsel may consoli-
date the matter with any similar mat-
ter(s) pending against the same re-
spondent or with any related matter(s)
pending against other respondent(s)
under the same subpart. However, on
certification by the presiding officer
that a consolidated proceeding is un-
manageable or otherwise undesirable,
the Chief Counsel will rescind or mod-
ify the consolidation.

[564 FR 42906, Oct. 18, 1989]

§209.15

The Federal Rules of Evidence for
United States Courts and Magistrates
shall be employed as general guidelines
for proceedings under subparts B, C,
and D of this part. However, all rel-
evant and material evidence shall be
received into the record.

Rules of evidence.

[564 FR 42907, Oct. 18, 1989]

§209.17 Motions.

Motions shall be in writing, filed
with the presiding officer, and copies
served upon the parties in accordance
with §209.5, except that oral motions
may be made during the course of any
hearing or appearance before the pre-
siding officer. Each motion shall state
the particular order, ruling, or action
desired and the grounds therefor. Un-
less otherwise specified by the pre-
siding officer, any objection to a writ-

22

49 CFR Ch. Il (10-1-05 Edition)

ten motion must be filed within 10 days
after receipt of the motion.

[54 FR 42907, Oct. 18, 1989]

Subpart B—Hazardous Materials
Penalties

CIVIL PENALTIES

§209.101 Civil penalties generally.

(a) Sections 209.101 through 209.121
prescribe rules of procedure for the as-
sessment of civil penalties pursuant to
the Federal hazardous materials trans-
portation safety law, 49 U.S.C. Chapter
51.

(b) When the FRA has reason to be-
lieve that a person has knowingly com-
mitted an act which is a violation of
any provision of subchapter B or C of
chapter I, subtitle B of this title for
which the FRA exercises enforcement
responsibility or any waiver or order
issued thereunder, it may conduct a
proceeding to assess a civil penalty.

[42 FR 56742, Oct. 28, 1977, as amended at 61
FR 38646, July 25, 1996]

§209.103 Minimum and maximum pen-
alties.

A person who knowingly violates a
requirement of subchapter A or C of
chapter I, Subtitle B of this title is lia-
ble for a civil penalty of at least $275
but not more than $32,500 for each vio-
lation. When the violation is a con-
tinuing one, each day of the violation
constitutes a separate offense. 49
U.S.C. 5123.

[61 FR 38646, July 25, 1996, as amended at 63
FR 11619, Mar. 10, 1998; 69 FR 30591, May 28,
2004]

§209.105 Notice of probable violation.

(a) FRA, through the Chief Counsel,
begins a civil penalty proceeding by
serving a notice of probable violation
on a person charging him or her with
having violated one or more provisions
of subchapter A or C of chapter I, sub-
title B of this title. Appendix B to this
part contains guidelines used by the
chief counsel in making initial penalty
assessments.

(b) A notice of probable violation
issued under this section includes:
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(1) A statement of the provision(s)
which the respondent is believed to
have violated;

(2) A statement of the factual allega-
tions upon which the proposed civil
penalty is being sought;

(3) Notice of the maximum amount of
civil penalty for which the respondent
may be liable;

(4) Notice of the amount of the civil
penalty proposed to be assessed;

(6) A description of the manner in
which the respondent should make pay-
ment of any money to the TUnited
States;

(6) A statement of the respondent’s
right to present written explanations,
information or any materials in answer
to the charges or in mitigation of the
penalty; and

(7) A statement of the respondent’s
right to request a hearing and the pro-
cedures for requesting a hearing.

(c) The FRA may amend the notice of
probable violation at any time prior to
the entry of an order assessing a civil
penalty. If the amendment contains
any new material allegation of fact,
the respondent is given an opportunity
to respond. In an amended notice, FRA
may change the penalty amount pro-
posed to be assessed up to and includ-
ing the maximum penalty amount of
$32,500 for each violation.

[42 FR 56742, Oct. 28, 1977, as amended at 61
FR 38646, July 25, 1996; 69 FR 30591, May 28,
2004]

§209.107 Reply.

(a) Within thirty (30) days of the
service of a notice of probable violation
issued under §209.105, the respondent
may—

(1) Pay as provided in §209.109(a) and
thereby close the case;

(2) Make an informal response as pro-
vided in §209.111; or

(3) Request a hearing as provided in
§209.113.

(b) The Chief Counsel may extend the
thirty (30) days period for good cause
shown.

(c) Failure of the respondent to reply
by taking one of the three actions de-
scribed in paragraph (a) of this section
within the period provided constitutes
a waiver of his or her right to appear
and contest the allegations and author-
izes the Chief Counsel, without further
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notice to the respondent, to find the
facts to be as alleged in the notice of
probable violation and to assess an ap-
propriate civil penalty.

§209.109 Payment of penalty;
promise.

com-

(a) Payment of a civil penalty should
be made by certified check or money
order payable to the Federal Railroad
Administration and sent to the Ac-
counting Division, Federal Railroad
Administration, Department of Trans-
portation, Washington, DC 20590.

(b) At any time before an order as-
sessing a penalty is referred to the At-
torney General for collection, the re-
spondent may offer to compromise for
a specific amount by contracting the
Chief Counsel.

§209.111 Informal response and as-
sessment.

(a) If a respondent elects to make an
informal response to a notice of prob-
able violation, respondent shall submit
to the Chief Counsel such written ex-
planations, information or other mate-
rials as respondent may desire in an-
swer to the charges or in mitigation of
the proposed penalty.

(b) The respondent may include in his
or her informal written response a re-
quest for a conference. Upon receipt of
such a request, the Chief Counsel ar-
ranges for a conference as soon as prac-
ticable at a time and place of mutual
convenience.

(c) Written explanations, information
or materials, submitted by the re-
spondent and relevant information pre-
sented during any conference held
under this section are considered by
the Chief Counsel in reviewing the no-
tice of proposed violation and deter-
mining the fact of violation and the
amount of any penalty to be assessed.

(d) After consideration of an informal
response, including any relevant infor-
mation presented at a conference, the
Chief Counsel may dismiss the notice
of probable violation in whole or in
part. If he or she does not dismiss it in
whole, he or she may issue an order as-
sessing a civil penalty.
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§209.113 Request for hearing.

(a) If a respondent elects to request a
hearing, he or she must submit a writ-
ten request to the Chief Counsel refer-
ring to the case number which ap-
peared on the notice of the probable
violation. The request must—

(1) State the name and address of the
respondent and of the person signing
the request if different from the re-
spondent;

(2) State with respect to each allega-
tion whether it is admitted or denied;
and

(3) State with particularity the
issues to be raised by the respondent at
the hearing.

(b) After a request for hearing which
complies with the requirements of
paragraph (a) of this section, the Chief
Counsel schedules a hearing for the
earliest practicable date.

(c) The Chief Counsel or the hearing
officer appointed under §209.115 may
grant extensions of the time of the
commencement of the hearing for good
cause shown.

§209.115 Hearing.

(a) When a hearing is requested and
scheduled under §209.113, a hearing offi-
cer designated by the Chief Counsel
convenes and presides over the hearing.
If requested by respondent and if prac-
ticable, the hearing is held in the gen-
eral vicinity of the place where the al-
leged violation occurred, or at a place
convenient to the respondent. Testi-
mony by witnesses shall be given under
oath and the hearing shall be recorded
verbatim.

(b) The presiding official may:

(1) Administer oaths and affirma-
tions;

(2) Issue subpoenas as provided by
§209.7;

(3) Adopt procedures for the submis-
sion of evidence in written form;

(4) Take or cause depositions to be
taken;

(5) Rule on offers of proof and receive
relevant evidence;

(6) Examine witnesses at the hearing;

(7) Convene, recess, reconvene, and
adjourn and otherwise regulate the
course of the hearing;

(8) Hold conferences for settlement,
simplification of the issues or any
other proper purpose; and
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(9) Take any other action authorized
by or consistent with the provisions of
this subpart pertaining to civil pen-
alties and permitted by law which may
expedite the hearing or aid in the dis-
position of an issue raised, therein.

(c) The Chief Counsel has the burden
of providing the facts alleged in the no-
tice of proposed violation and may
offer such relevant information as may
be necessary fully to inform the pre-
siding officer as to the matter con-
cerned.

(d) The respondent may appear and
be heard on his or her own behalf or
through counsel of his or her choice.
The respondent or his or her counsel
may offer relevant information includ-
ing testimony which he or she believes
should be considered in defense of the
allegations or which may bear on the
penalty proposed to be assessed and
conduct such cross-examination as
may be required for a full disclosure of
the material facts.

(e) At the conclusion of the hearing
or as soon thereafter as the hearing of-
ficer shall provide, the parties may file
proposed findings and conclusions, to-
gether with supporting reasons.

[42 FR 56742, Oct. 28, 1977; 42 FR 59755, Nov.
21, 1977]

§209.117

(a) After consideration of the evi-
dence of record, the presiding officer
may dismiss the notice of probable vio-
lation in whole or in part. If the pre-
siding officer does not dismiss it in
whole, he or she will issue and serve on
the respondent an order assessing a
civil penalty. The decision of the pre-
siding officer will include a statement
of findings and conclusions as well as
the reasons therefor on all material
issues of fact, law, and discretion.

(b) If, within twenty (20) days after
service of an order assessing a civil
penalty, the respondent does not pay
the civil penalty or file an appeal as
provided in §209.121, the case may be
referred to the Attorney General with
a request that an action to collect the
penalty be brought in the appropriate
United States District Court.

Presiding officer’s decision.
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§209.119 Assessment considerations.

The assessment of a civil penalty
under §209.117 is made only after con-
sidering:

(a) The nature and circumstances of
the violation;

(b) The extent and gravity of the vio-
lation;

(¢c) The degree of the respondent’s
culpabilty;

(d) The respondent’s history of prior
offenses;

(e) The respondent’s ability to pay;

(f) The effect on the respondent’s
ability to continue in business; and

(g) Such other matters as justice
may require.

§209.121 Appeal.

(a) Any party aggrieved by a pre-
siding officer’s decision or order issued
under §209.117 assessing a civil penalty
may file an appeal with the Adminis-
trator. The appeal must be filed within
twenty (20) days of service of the pre-
siding officer’s order.

(b) Prior to rendering a final deter-
mination on an appeal, the Adminis-
trator may remand the case for further
proceedings before the hearing officer.

(c) In the case of an appeal by a re-
spondent, if the Administrator affirms
the assessment and the respondent
does not pay the civil penalty within
twenty (20) days after service of the
Administrator’s decision on appeal, the
matter may be referred to the Attor-
ney General with a request that an ac-
tion to collect the penalty be brought
in the appropriate United States Dis-
trict Court.

CRIMINAL PENALTIES

§209.131 Criminal penalties generally.

The Federal hazardous materials
transportation safety laws (49 U.S.C.
5124) provide a criminal penalty of a
fine under title 18, United States Code,
and imprisonment for not more than 5
years, or both, for any person who
knowingly violates 49 U.S.C. 5104(b) or
who willfully violates chapter 51 of
title 49, United States Code, or a regu-
lation prescribed or order issued under
that chapter.

[61 FR 38647, July 25, 1996]
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§209.133 Referral for prosecution.

If an inspector, including a certified
state inspector under Part 212 of this
chapter, or other employee of FRA be-
comes aware of a possible willful viola-
tion of the Federal hazardous materials
transportation safety laws (49 U.S.C.
Chapter 51) or a regulation issued
under those laws for which FRA exer-
cises enforcement responsibility, he or
she reports it to the Chief Counsel. If
evidence exists tending to establish a
prima facie case, and if it appears that
assessment of a civil penalty would not
be an adequate deterrent to future vio-
lations, the Chief Counsel refers the re-
port to the Department of Justice for
criminal prosecution of the offender.

[61 FR 38647, July 25, 1996]

Subpart C—Compliance Orders

§209.201 Compliance orders generally.

(a) This subpart prescribes rules of
procedure leading to the issuance of
compliance orders pursuant to the Fed-
eral railroad safety laws at 49 U.S.C.
5121(a) and/or 20111(b).

(b) The FRA may commence a pro-
ceeding under this subpart when FRA
has reason to believe that a person is
engaging in conduct or a pattern of
conduct that involves one or more vio-
lations of the Federal railroad safety
laws or any regulation or order issued
under those laws for which FRA exer-
cises enforcement authority.

[61 FR 38647, July 25, 1996]

§209.203 Notice of investigation.

(a) FRA begins a compliance order
proceeding by serving a notice of inves-
tigation on the respondent.

(b) The notice of investigation con-
tains:

(1) A statement of the legal authority
for the proceeding;

(2) A statement of the factual allega-
tions upon which the remedial action is
being sought; and

(3) A statement of the remedial ac-
tion being sought in the form of a pro-
posed compliance order.

(c) The FRA may amend the notice of
investigation at any time prior to the
entry of a final compliance order. If an
amendment includes any new material
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allegation of fact or seeks new or addi-
tional remedial action, the respondent
is given an opportunity to respond.

§209.205 Reply.

(a) Within thirty (30) days of service
of a notice of investigation, the re-
spondent may file a reply with the
FRA. The Chief Counsel may extend
the time for filing for good cause
shown.

(b) The reply must be in writing,
signed by the person filing it, and state
with respect to each factual allegation
whether it is admitted or denied. Even
though formally denied, a factual alle-
gation set forth in a notice of inves-
tigation is considered to be admitted
for purposes of the proceeding unless:

(1) Opposed by the affidavit of an in-
dividual having personal knowledge of
the subject matter;

(2) Challenged as defective on its face
together with a supporting explanation
as to why it is believed to be defective;
or

(3) Otherwise actively put at issue
through the submission of relevant evi-
dence.

(c) The reply must set forth any af-
firmative defenses and include a state-
ment of the form and nature of proof
by which those defenses are to be es-
tablished.

(d) If it is necessary to respond to an
amendment to the notice of investiga-
tion, the respondent may amend the
reply concerning the substance of mat-
ters contained in the amendment to
the notice at any time before the
issuance of an order under §209.211.

(e) If the respondent elects not to
contest one or more factual allega-
tions, he or she should so state in the
reply. An election not to contest a fac-
tual allegation is an admission of that
allegation solely for the purpose of
issuing a compliance order. That elec-
tion constitutes a waiver of hearing as
to that allegation but does not, by
itself, constitute a waiver of the right
to be heard on other issues. In connec-
tion with a statement of election not
to contest a factual allegation, the re-
spondent may propose an appropriate
order for issuance by the Adminis-
trator or propose the negotiation of a
consent order.
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(f) Failure of the respondent to file a
reply within the period provided con-
stitutes a waiver of his or her right to
appear and contest the allegation and
authorizes the Administrator, without
further notice to the respondent, to
find the facts to be as alleged in the no-
tice of proposed violation and to issue
an appropriate order directing compli-
ance.

§209.207 Consent order.

(a) At any time before the issuance of
an order under §209.211, the Chief Coun-
sel and the respondent may execute an
agreement proposing the entry by con-
sent of an order directing compliance.
The Administrator may accept the pro-
posed order by signing it. If the Admin-
istrator rejects the proposed order, he
or she directs that the proceeding con-
tinue.

(b) An agreement submitted to the
Administrator under this section must
include:

(1) A proposed compliance order suit-
able for the Administrator’s signature;

(2) An admission of all jurisdictional
facts;

(3) An express waiver of further pro-
cedural steps and of all right to seek
judicial review or otherwise challenge
or contest the validity of the order;
and

(4) An acknowledgment that the no-
tice of investigation may be used to
construe the terms of the order.

§209.209 Hearing.

(a) When a respondent files a reply
contesting allegations in a notice of in-
vestigation issued under §209.203 or
when the FRA and the respondent fail
to agree upon an acceptable consent
order, the hearing officer designated by
the Chief Counsel convenes and pre-
sides over a hearing on the proposed
compliance order.

(b) The presiding official may:

(1) Administer oaths and affirma-
tions;

(2) Issue subpoenas as provided by
§209.7;

(3) Adopt procedures for the submis-
sion of evidence;

(4) Take or cause depositions to be
taken;

(5) Rule on offers of proof and receive
relevant evidence;
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(6) Examine witnesses at the hearing;

(7) Convene, recess, reconvene, ad-
journ and otherwise regulate the
course of the hearing;

(8) Hold conferences for settlement,
simplification of the issues or any
other proper purpose; and

(9) Take any other action authorized
by or consistent with the provisions of
this subpart pertaining to compliance
orders and permitted by law which may
expedite the hearing or aid in the dis-
position of an issue raised therein.

(c) The Chief Counsel has the burden
of providing the facts alleged in the no-
tice of investigation and may offer
such relevant information as may be
necessary fully to inform the presiding
officer as to the matter concerned.

(d) The respondent may appear and
be heard on his or her own behalf or
through counsel of his or her choice.
The respondent or his or her counsel
may offer relevant information, includ-
ing testimony which he or she believes
should be considered in defense of the
allegations or which may bear on the
remedial action being sought, and con-
duct such cross-examination as may be
required for a full disclosure of the ma-
terial facts.

(e) At the conclusion of the hearing
or as soon thereafter as the hearing of-
ficer shall provide, the parties may file
proposed findings and conclusions, to-
gether with supporting reasons there-
for.

§209.211 Presiding officer’s decision.

(a) After consideration of evidence,
the presiding officer may dismiss the
notice of investigation or issue a com-
pliance order. The decision of the pre-
siding officer will include a statement
of findings and conclusions as well as
the reasons therefor on all material
issues of fact, law, and discretion.

(b) A compliance order issued under
this section is effective twenty (20)
days from service on the respondent
unless otherwise provided therein.

§209.213 Appeal.

(a) Any party aggrieved by a pre-
siding officer’s decision may file an ap-
peal with the Administrator. The ap-
peal must be filed within twenty (20)
days after service of the presiding offi-
cer’s decision.
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(b) Prior to rendering a final deter-
mination on an appeal, the Adminis-
trator may remand the case for further
proceedings before the hearing officer.

(c) The filing of an appeal does not
stay the effectiveness of a compliance
order unless the Administrator ex-
pressly so provides.

§209.215 Time limitation.

A proceeding for the issuance of a
compliance order under the Federal
Railroad Safety Act of 1970, as amend-
ed, shall be completed within twelve
(12) months after issuance of the notice
of investigation.

Subpart D—Disqualification
Procedures

SOURCE: 54 FR 42907, Oct. 18, 1989, unless
otherwise noted.

§209.301 Purpose and scope.

(a) This subpart prescribes the rules
of practice for administrative pro-
ceedings relating to the determination
of an individual’s fitness for per-
forming safety-sensitive functions
under section 209(f) of the Federal Rail-
road Safety Act of 1970 (45 TU.S.C.
438(1)).

(b) The purpose of this subpart is to
prevent accidents and casualties in
railroad operations that result from
the presence in the work force of rail-
road employees, including managers
and supervisors, and agents of railroads
who have demonstrated their unfitness
to perform the safety-sensitive func-
tions described in §209.303 by violating
any rule, regulation, order or standard
prescribed by FRA. Employees and
agents who evidence such unfitness
may be disqualified, under specified
terms and conditions, temporarily or
permanently, from performing such
safety-sensitive functions.

(c) This subpart does not preempt a
railroad from initiating disciplinary
proceedings and imposing disciplinary
sanctions against its employees, in-
cluding managers and supervisors,
under its collective bargaining agree-
ments or in the normal and customary
manner. Disqualification determina-
tions made under this subpart shall
have no effect on prior or subsequent
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disciplinary actions taken against such
employees by railroads.

§209.303 Coverage.

This subpart applies to the following
individuals:

(a) Railroad employees who are as-
signed to perform service subject to the
Hours of Service Act (45 U.S.C. 61-64b)
during a duty tour, whether or not the
person has performed or is currently
performing such service, and any per-
son who performs such service.

(b) Railroad employees or agents
who:

(1) Inspect, install, repair, or main-
tain track and roadbed;

(2) Inspect, repair or maintain, loco-
motives, passenger cars, and freight
cars;

(3) Conduct training and testing of
employees when the training or testing
is required by the FRA’s safety regula-
tions; or

(c) Railroad managers,
or agents when they:

(1) Perform the safety-sensitive func-
tions listed in paragraphs (a) and (b) of
this section;

(2) Supervise and otherwise direct the
performance of the safety-sensitive
functions listed in paragraphs (a) and
(b) of this section; or

(3) Are in a position to direct the
commission of violations of any of the
requirements of parts 213 through 236 of
this title.

supervisors,

§209.305 Notice of proposed disquali-
fication.

(a) FRA, through the Chief Counsel,
begins a disqualification proceeding by
serving a notice of proposed disquali-
fication on the respondent charging
him or her with having violated one or
more rules, regulations, orders, or
standards promulgated by FRA, which
render the respondent unfit to perform
safety-sensitive functions described in
§209.303.

(b) The notice of proposed disquali-
fication issued under this section shall
contain:

(1) A statement of the rule(s), regula-
tion(s), order(s), or standard(s) that the
respondent is alleged to have violated;

(2) A statement of the factual allega-
tions that form the basis of the initial
determination that the respondent is
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not fit to perform safety-sensitive
functions;

(3) A statement of the effective date,
duration, and other conditions, if any,
of the disqualification order;

(4) A statement of the respondent’s
right to answer the charges in writing
and furnish affidavits and any other
documentary evidence in support of the
answer;

(5) A statement of the respondent’s
right to make an informal response to
the Chief Counsel;

(6) A statement of the respondent’s
right to request a hearing and the pro-
cedures for requesting a hearing;

(7) A statement of the respondent’s
right to counsel or other designated
representative; and

(8) Notice of the consequences of the
respondent’s failure to take any of the
actions described in §209.307(a).

(c) The Chief Counsel shall enclose
with the notice of proposed disquali-
fication a copy of the material that is
relied on in support of the charges.
Nothing in this section precludes the
Chief Counsel from presenting at a sub-
sequent hearing under §209.321 any evi-
dence of the charges set forth in the
notice that the Chief Counsel acquires
after service thereof on the respondent.
The Chief Counsel, however, shall serve
a copy of any such evidence on the re-
spondent at or before the prehearing
conference required under §209.319.
Failure to furnish such evidence to re-
spondent at or before the prehearing
conference bars its introduction at the
hearing.

(d) The Chief Counsel shall provide a
copy of the notice of proposed disquali-
fication to the railroad that employs
the respondent.

§209.307 Reply.

(a) Within 30 days after receipt of the
notice of proposed disqualification
issued under §209.305, the respondent
shall reply in writing to the charges.
The respondent may furnish affidavits
and any other documentary evidence in
support of the reply. Further, the re-
spondent may elect to—

(1) Stipulate to the charges and con-
sent to the imposition of the disquali-
fication order under the conditions set
forth in the notice;
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(2) Make an informal response as pro-
vided in §209.309; or

(3) Request a hearing as provided in
§209.311.

(b) The Chief Counsel may extend the
reply period for good cause shown, pro-
vided the request for extension is
served before the expiration of the pe-
riod provided in paragraph (a) of this
section.

(c) Failure of the respondent to reply
to the notice of proposed disqualifica-
tion within the period provided in para-
graph (a) of this section or an exten-
sion thereto provided under paragraph
(b) of this section constitutes a waiver
of the respondent’s right to appear and
contest the charges or the proposed
disqualification. Respondent’s failure
to reply authorizes the Chief Counsel,
without further notice to the respond-
ent, to find the respondent unfit for the
performance of the safety-sensitive
functions described in §209.303 and to
order the respondent disqualified from
performing them for the period and
under the other conditions described in
the notice of proposed disqualification.
The Chief Counsel shall serve respond-
ent with the disqualification order and
provide a copy of the order to the rail-
road by which the respondent is em-
ployed.

§209.309 Informal response.

(a) If the respondent elects to make
an informal response to a notice of pro-
posed disqualification, he or she shall
submit to the Chief Counsel such writ-
ten explanations, information, or other
materials as respondent may desire in
answer to the charges or in mitigation
of the proposed disqualification.

(b) The respondent may include in an
informal written response a request for
a conference. Upon receipt of such a re-
quest, the Chief Counsel shall arrange
for a conference at a time and place
designated by the Chief Counsel.

(c) Written explanations, informa-
tion, or materials submitted by the re-
spondent and relevant information pre-
sented during any conference held
under this section shall be considered
by the Chief Counsel in reviewing the
notice of proposed disqualification, in-
cluding the question of the respond-
ent’s fitness and the conditions of any
disqualification that may be imposed.
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(d) After consideration of an informal
response, including any relevant infor-
mation presented at a conference, the
Chief Counsel shall take one of the fol-
lowing actions:

(1) Dismiss all the charges and termi-
nate the notice of proposed disquali-
fication;

(2) Dismiss some of the charges and
mitigate the proposed disqualification;

(3) Mitigate the proposed disquali-
fication; or

(4) Sustain the charges and proposed
disqualification.

(e) Should the Chief Counsel sustain,
in whole or in part, the charges and
proposed disqualification and reach
settlement with the respondent, the
Chief Counsel shall issue an appro-
priate disqualification order reflecting
the settlement and shall provide a copy
of that order to the railroad by which
the respondent is employed. The dura-
tion of the disqualification period may
be less than, but shall be no greater
than, the period set forth in the notice.
Any settlement reached shall be evi-
denced by a written agreement, which
shall include declarations from the re-
spondent stipulating to the charges
contained in the disqualification order,
consenting to the imposition of the dis-
qualification under the conditions set
forth in the disqualification order, and
waiving his or her right to a hearing.

(f) If settlement of the charges
against the respondent is not achieved,
the Chief Counsel shall terminate set-
tlement discussions no later than 30
days from service of the informal re-
sponse upon the Chief Counsel by serv-
ing respondent written notice of termi-
nation of settlement negotiations.

(g) By electing to make an informal
response to a notice of proposed dis-
qualification, the respondent does not
waive the right to a hearing. However,
the respondent must submit the hear-
ing request required by §209.311(a)
within 10 days after receipt of the no-
tice of termination of settlement nego-
tiations from the Chief Counsel. Fail-
ure to submit such a request con-
stitutes a waiver of the respondent’s
right to appear and contest the charges
or the proposed disqualification.

(h) The Chief Counsel may extend the
period for requesting a hearing for good
cause shown, provided the request for
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extension is served before the expira-
tion of the period provided in para-
graph (g) of this section.

§209.311 Request for hearing.

(a) If the respondent elects to request
a hearing, he or she must submit a
written request within the time periods
specified in §209.307(a) or §209.309(g) to
the Chief Counsel referring to the case
number that appears on the notice of
proposed disqualification. The request
must contain the following:

(1) The name, address, and telephone
number of the respondent and of the re-
spondent’s designated representative, if
any;

(2) A specific response admitting, de-
nying, or explaining each allegation of
the notice of disqualification order.

(3) A description of the claims and
defenses to be raised by the respondent
at the hearing; and

(4) The signature of the respondent or
the representative, if any.

(b) Upon receipt of a request for a
hearing complying with the require-
ments of paragraph (a) of this section,
the Chief Counsel shall arrange for the
appointment of a presiding officer and
transmit the disqualification file to
the presiding officer, who shall sched-
ule the hearing for the earliest prac-
ticable date within the time period set
by §209.321(a) of this subpart.

(c) Upon assignment of a presiding of-
ficer, further matters in the proceeding
generally are conducted by and
through the presiding officer, except
that the Chief Counsel and respondent
may settle or voluntarily dismiss the
case without order of the presiding offi-
cer. The Chief Counsel shall promptly
notify the presiding officer of any set-
tlement or dismissal of the case.

§209.313 Discovery.

(a) Disqualification proceedings shall
be conducted as expeditiously as pos-
sible with due regard to the rights of
the parties. Discovery is designed to
enable a party to obtain relevant infor-
mation needed for preparation of the
party’s case. These regulations are in-
tended to provide a simple, timely, and
relatively economical system for dis-
covery. They shall be interpreted and
applied so as to avoid delay and facili-
tate adjudication of the case.
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(b) Discovery may be obtained by re-
quests for admission under §209.6, re-
quests for production of documentary
or other tangible evidence under §209.7,
and depositions under §209.8.

(c) A party may initiate the methods
of discovery permitted under paragraph
(b) of this section at any time after re-
spondent requests a hearing under
§209.311.

(d) Discovery shall be completed
within 90 days after receipt of respond-
ent’s request for a hearing under
§209.311. Upon motion for good cause
shown, the presiding officer may ex-
tend this time period for an additional
30 days. The presiding officer may
grant an additional 30 day extension
only when the party requesting the ex-
tension shows by clear and convincing
evidence that the party was unable to
complete discovery within the pre-
scribed time period through no fault or
lack of due diligence of such party, and
that denial of the request would result
in irreparable prejudice.

(e) If a party fails to comply with a
discovery order or an order to compel,
the presiding officer may:

(1) Strike any appropriate part of the
pleadings or other submissions of the
party failing to comply with such
order;

(2) Prohibit the party failing to com-
ply with such order from introducing
evidence relating to the information
sought;

(3) Draw an inference in favor of the
requesting party with regard to the in-
formation sought; and

(4) Permit the requesting party to in-
troduce secondary evidence concerning
the information sought.

§209.315 Subpoenas.

Once a notice of proposed disquali-
fication has been issued in a particular
matter, only the presiding officer may
issue, deny, quash, or modify sub-
poenas under this subpart in accord-
ance with §209.7.

§209.317

The notice of proposed disqualifica-
tion, respondent’s reply, exhibits, and
verbatim record of testimony, if a
hearing is held, and all pleadings, stip-
ulations, and admissions filed and rul-
ings and orders entered in the course of

Official record.
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the proceeding shall constitute the ex-
clusive and official record.

§209.319 Prehearing conference.

(a) The parties shall confer with the
presiding officer, either in person or by
telephone, for a conference at least 10
days before the hearing to consider:

(1) Formulation and simplification of
the issues;

(2) Stipulations, admissions of fact,
and admissions of the contents and au-
thenticity of documents;

(3) Advance rulings from the pre-
siding officer on the admissibility of
evidence;

(4) Identification of witnesses, in-
cluding the scope of their testimony,
and of hearing exhibits;

(5) Possibility of settlement; and

(6) Such other matters as the pre-
siding officer deems necessary to expe-
dite the disposition of the proceeding.

(b) The record shall show the matters
disposed of by order and by agreement
in such a prehearing conference. The
subsequent course of the hearing shall
be controlled by such action.

(c) The prehearing conference shall
be held within 150 days after receipt of
respondent’s request for a hearing
under §209.311.

§209.321 Hearing.

(a) Upon receipt of a hearing request
complying with §209.311, an adminis-
trative hearing for review of a notice of
proposed disqualification shall be con-
ducted by a presiding officer, who can
be any person authorized by the FRA
Administrator, including an adminis-
trative law judge. The hearing shall
begin within 180 days from receipt of
respondent’s hearing request. Notice of
the time and place of the hearing shall
be given to the parties at least 20 days
before the hearing. Testimony by wit-
nesses shall be given under oath and
the hearing shall be recorded verbatim.
The hearing shall be open to the public,
unless the presiding official determines
that it would be in the best interests of
the respondent, a witness, or other af-
fected persons, to close all or any part
of it. If the presiding official makes
such a determination, an appropriate
order, which sets forth the reasons
therefor, shall be entered.

(b) The presiding officer may:
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(1) Administer oaths and affirma-
tions;

(2) Issue subpoenas as provided by
§209.7;

(3) Adopt procedures for the submis-
sion of evidence in written form;

(4) Take or cause depositions to be
taken as provided in §209.8;

(5) Rule on offers of proof and receive
relevant evidence;

(6) Examine witnesses at the hearing;

(7) Convene, recess, reconvene, ad-
journ, and otherwise regulate the
course of the hearing;

(8) Hold conferences for settlement,
simplification of the issues, or any
other proper purpose; and

(9) Take any other action authorized
by or consistent with the provisions of
this subpart and permitted by law that
may expedite the hearing or aid in the
disposition of an issue raised therein.

(c) FRA has the burden of proof, by a
preponderance of the evidence, as to
the facts alleged in the notice of pro-
posed disqualification, the reasonable-
ness of the conditions of the qualifica-
tion proposed, and, except as provided
in §209.329(a), the respondent’s lack of
fitness to perform safety-sensitive
functions. The Chief Counsel may offer
relevant evidence, including testi-
mony, in support of the allegations
contained in the notice of proposed dis-
qualification and conduct such cross-
examination as may be required for a
full disclosure of the material facts.

(d) The respondent may appear and
be heard on respondent’s own behalf or
through respondent’s designated rep-
resentative. The respondent may offer
relevant evidence, including testi-
mony, in defense of the allegations or
in mitigation of the proposed disquali-
fication and conduct such cross-exam-
ination as may be required for a full
disclosure of the material facts. Re-
spondent has the burden of proof, by a
preponderance of the evidence, as to
any affirmative defense, including that
respondent’s actions were in obedience
to the direct order of a railroad super-
visor or higher level official.

(e) The record shall be closed at the
conclusion of the hearing, unless the
parties request the opportunity to sub-
mit proposed findings and conclusions.
When the presiding officer allows the
parties to submit proposed findings and



§209.323

conclusions, documents  previously
identified for introduction into evi-
dence, briefs, or other posthearing sub-
missions the record shall be left open
for such time as the presiding officer
grants for that purpose.

[64 FR 42907, Oct. 18, 1989, as amended at 60
FR 53136, Oct. 12, 1995]

§209.323 Initial decision.

(a) The presiding officer shall prepare
an initial decision after the closing of
the record. The initial decision may
dismiss the notice of proposed disquali-
fication, in whole or in part, sustain
the charges and proposed disqualifica-
tion, or sustain the charges and miti-
gate the proposed disqualification.

(b) If the presiding officer sustains
the charges and the proposed disquali-
fication, dismisses some of the charges,
or mitigates the proposed disqualifica-
tion, the presiding officer shall issue
and serve an appropriate order dis-
qualifying respondent from engaging in
the safety-sensitive functions described
in §209.303. If the presiding officer dis-
misses all of the charges set forth in
notice of proposed disqualification, a
dismissal order shall be issued and
served.

(c) BEach initial decision shall con-
tain:

(1) Findings of fact and conclusions
of law, as well as the reasons or bases
therefor, upon all the material issues
of fact and law presented on the record;

(2) An order, as described in para-
graph (b) of this section;

(3) The dates any disqualification is
to begin and end and other conditions,
if any, that the respondent must sat-
isfy before the disqualification order is
discharged;

(4) The date upon which the decision

will become final, as prescribed in
§209.325; and
(5) Notice of the parties’ appeal

rights, as prescribed in §209.327.

(d) The decision shall be served upon
the FRA Chief Counsel and the re-
spondent. The Chief Counsel shall pro-
vide a copy of the disqualification
order to the railroad by which the re-
spondent is employed.

§209.325 Finality of decision.

(a) The initial decision of the pre-
siding officer shall become final 35 days
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after issuance. Such decisions are not
precedent.

(b) Exception. The initial decision
shall not become final if, within 35
days after issuance of the decision, any
party files an appeal under §209.327.
The timely filing of such an appeal
shall stay the order in the initial deci-
sion.

§209.327 Appeal.

(a) Any party aggrieved by an initial
decision issued under §209.323 may file
an appeal. The appeal must be filed
within 35 days of issuance of the initial
decision with the Federal Railroad Ad-
ministrator, 400 Seventh Street, SW.,
Washington, DC 20590. A copy of the ap-
peal shall be served on each party. The
appeal shall set forth objections to the
initial decision, supported by reference
to applicable laws and regulations, and
with specific reference to the record. If
the Administrator has played any role
in investigating, prosecuting, or decid-
ing to prosecute the particular case,
the Administrator shall recuse him or
herself and delegate his or her author-
ity under this section to a person not
so involved.

(b) A party may file a reply to an ap-
peal within 25 days of service of the ap-
peal. If the party relies on evidence
contained in the record for the reply,
the party shall specifically refer to the
pertinent evidence in the record.

(c) The Administrator may extend
the period for filing an appeal or a re-
sponse for good cause shown, provided
the written request for extension is
served before the expiration of the ap-
plicable period provided in paragraph
(c) or (d) of this section.

(d) The Administrator has sole dis-
cretion to permit oral argument on the
appeal. On the Administrator’s own
initiative or upon written motion by
any party, the Administrator may de-
termine that oral argument will con-
tribute substantially to the develop-
ment of the issues on appeal and may
grant the parties an opportunity for
oral argument.

(e) The Administrator may affirm,
reverse, alter, or modify the decision of
the presiding officer, or may remand
the case for further proceedings before
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the presiding officer. The Adminis-
trator shall inform the parties and the
presiding officer of his or her decision.

(f) The decision of the Administrator
is final, constitutes final agency ac-
tion, and is not subject to further ad-
ministrative review.

§209.329 Assessment considerations.

(a) Proof of a respondent’s willful
violation of one of the requirements of
parts 213 through 236 (excluding parts
225, 228, and 233) of this title estab-
lishes a rebuttable presumption that
the respondent is unfit to perform the
safety-sensitive functions described in
§209.303. Where such presumption
arises, the respondent has the burden
of establishing that, taking account of
the factors in paragraph (b) of this sec-
tion, he or she is fit to perform the
foregoing safety-sensitive functions for
the period and under the other condi-
tions, if any, proposed in the notice of
proposed disqualification.

(b) In determining respondent’s lack
of fitness to perform safety-sensitive
functions and the duration and other
conditions, if any, of appropriate dis-
qualification orders under §§209.309,
209.323, and 209.327, the factors to be
considered, to the extent: Each is perti-
nent to the respondent’s case, include
but are not limited to the following:

(1) The nature and circumstances of
the violation, including whether the
violation was intentional, technical, or
inadvertent, was committed willfully,
or was frequently repeated;

(2) The adverse impact or the poten-
tially adverse impact of the violation
on the health and safety of persons and
the safety of property;

(3) The railroad’s operating rules,
safety rules, and repair and mainte-
nance standards;

(4) Repair and maintenance standards
adopted by the industry;

(5) The consistency of the conditions
of the proposed disqualification with
disqualification orders issued against
other employees for the same or simi-
lar violations;

(6) Whether the respondent was on
notice of any safety regulations that
were violated or whether the respond-
ent had been warned about the conduct
in question;
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(7) The respondent’s past record of
committing violations of safety regula-
tions, including previous FRA warn-
ings issued, disqualifications imposed,
civil penalties assessed, railroad dis-
ciplinary actions, and criminal convic-
tions therefor;

(8) The civil penalty scheduled for
the violation of the safety regulation
in question;

(9) Mitigating circumstances sur-
rounding the violation, such as the ex-
istence of an emergency situation en-
dangering persons or property and the
need for the respondent to take imme-
diate action; and

(10) Such other factors as may be
warranted in the public interest.

§209.331 Enforcement of disqualifica-
tion order.

(a) A railroad that employs or for-
merly employed an individual serving
under a disqualification order shall in-
form prospective or actual employers
of the terms and conditions of the
order upon receiving notice that the
disqualified employee is being consid-
ered for employment with or is em-
ployed by another railroad to perform
any of the safety-sensitive functions
described in §209.303.

(b) A railroad that is considering hir-
ing an individual to perform the safety-
sensitive functions described in §209.303
shall ascertain from the individual’s
previous employer, if such employer
was a railroad, whether the individual
is subject to a disqualification order.

(¢c) An individual subject to a dis-
qualification order shall inform his or
her employer of the order and provide a
copy thereof within 5 days after receipt
of the order. Such an individual shall
likewise inform any prospective em-
ployer who is considering hiring the in-
dividual to perform any of the safety-
sensitive functions described in §209.303
of the order and provide a copy thereof
within 5 days after receipt of the order
or upon application for the position,
whichever first occurs.

§209.333 Prohibitions.

(a) An individual subject to a dis-
qualification order shall not work for
any railroad in any manner incon-
sistent with the order.
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(b) A railroad shall not employ any
individual subject to a disqualification
order in any manner inconsistent with
the order.

§209.335 Penalties.

(a) Any individual who violates
§209.331(c) or §209.333(a) may be perma-
nently disqualified from performing
the safety-sensitive functions described
in §209.303. Any individual who will-
fully violates §209.331(c) or §209.333(a)
may also be assessed a civil penalty of
at least $1,000 and not more than $5,000
per violation.

(b) Any railroad that violates §209.331
(a) or (b) or §209.333(b) may be assessed
a civil penalty of at least $5,000 and not
more than $11,000 per violation.

(c) Each day a violation continues
shall constitute a separate offense.

[64 FR 42907, Oct. 18, 1989, as amended at 63
FR 11619, Mar. 10, 1998]

§209.337 Information collection.

The information collection require-
ments in §209.331 of this part have been
reviewed by the Office of Management
and Budget pursuant to the Paperwork
Reduction Act of 1980, (44 U.S.C. 3501 et
seq.) and have been assigned OMB con-
trol number 2130-0529.

[66 FR 66791, Dec. 26, 1991]

Subpart E—Reporting of Remedial
Actions

SOURCE: 59 FR 43676, Aug. 24, 1994, unless
otherwise noted.

§209.401 Purpose and scope.

(a) The purpose of this subpart is to
prevent accidents and casualties aris-
ing from the operation of a railroad
that result from a railroad’s failure to
remedy certain violations of the Fed-
eral railroad safety laws for which as-
sessment of a civil penalty has been
recommended.

(b) To achieve this purpose, this sub-
part requires that if an FRA Safety In-
spector notifies a railroad both that as-
sessment of a civil penalty will be rec-
ommended for its failure to comply
with a provision of the Federal railroad
safety laws and that a remedial actions
report must be submitted, the railroad
shall report to the FRA Safety Inspec-
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tor, within 30 days after the end of the
calendar month in which such notifica-
tion is received, actions taken to rem-
edy that failure.

(c) This subpart does not relieve the
railroad of the underlying responsi-
bility to comply with a provision of the
Federal railroad safety laws. The 30-
day period after the end of the calendar
month in which notification is received
is intended merely to provide the rail-
road with an opportunity to prepare its
report to FRA, and does not excuse
continued noncompliance.

(d) This subpart requires the submis-
sion of remedial actions reports for the
general categories of physical defects,
recordkeeping and reporting viola-
tions, and filing violations, where the
railroad can literally and specifically
correct a failure to comply with a pro-
vision of the Federal railroad safety
laws, as reasonably determined by the
FRA Safety Inspector. No railroad is
required to submit a report for a fail-
ure involving either a completed or
past transaction or a transaction that
it can no longer remedy.

§209.403 Applicability.

This subpart applies to any railroad
that receives written notification from
an FRA Safety Inspector both (i) that
assessment of a civil penalty will be
recommended for its failure to comply
with a provision of the Federal railroad
safety laws and (ii) that it must submit
a remedial actions report.

§209.405 Reporting of remedial ac-
tions.

(a) Except as provided in §209.407,
each railroad that has received written
notification on Form FRA F 6180.96
from an FRA Safety Inspector both
that assessment of a civil penalty will
be recommended for the railroad’s fail-
ure to comply with a provision of the
Federal railroad safety laws and that it
must submit a remedial actions report,
shall report on this form all actions
that it takes to remedy that failure.
The railroad shall submit the com-
pleted form to the FRA Safety Inspec-
tor within 30 days after the end of the
calendar month in which the notifica-
tion is received.

(1) Date of receipt of notification. If the
FRA Safety Inspector provides written
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notification to the railroad by first
class mail, then for purposes of deter-
mining the calendar month in which
notification is received, the railroad
shall be presumed to have received the
notification five business days fol-
lowing the date of mailing.

(2) Completion of Form FRA F 6180.96,
including selection of railroad remedial
action code. BEach railroad shall com-
plete the remedial actions report in the
manner prescribed on the report form.
The railroad shall select the one reme-
dial action code on the reporting form
that most accurately reflects the ac-
tion or actions that it took to remedy
the failure, such as, repair or replace-
ment of a defective component without
movement, movement of a locomotive
or car for repair (where permitted) and
its subsequent repair, completion of a
required test or inspection, removal of
a noncomplying item from service but
not for repair (where permitted), reduc-
tion of operating speed (where suffi-
cient to achieve compliance), or any
combination of actions appropriate to
remedy the noncompliance cited. Any
railroad selecting the remedial action
code ‘‘other remedial actions” shall
also furnish FRA with a brief narrative
description of the action or actions
taken.

(3) Submission of Form FRA F 6180.96.
The railroad shall return the form by
first class mail to the FRA Safety In-
spector whose name and address appear
on the form.

(b) Any railroad concluding that the
violation alleged on the inspection re-
port may not have occurred may sub-
mit the remedial actions report with
an appropriate written explanation.
Failure to raise all pertinent defenses
does not foreclose the railroad from
doing so in response to a penalty de-
mand.

§209.407 Delayed reports.

(a) If a railroad cannot initiate or
complete remedial actions within 30
days after the end of the calendar
month in which the notification is re-
ceived, it shall—

(1) Prepare, in writing, an expla-
nation of the reasons for such delay
and a good faith estimate of the date
by which it will complete the remedial
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actions, stating the name and job title
of the preparer and including either:

(i) A photocopy of both sides of the
Form FRA F 6180.96 on which the rail-
road received notification; or

(ii) The following information:

(A) The inspection report number;

(B) The inspection date; and

(C) The item number; and

(2) Sign, date, and submit such writ-
ten explanation and estimate, by first
class mail, to the FRA Safety Inspec-
tor whose name and address appear on
the notification, within 30 days after
the end of the calendar month in which
the notification is received.

(b) Within 30 days after the end of the
calendar month in which all such reme-
dial actions are completed, the railroad
shall report in accordance with the re-
medial action code procedures ref-
erenced in §209.405(a). The additional
time provided by this section for a rail-
road to submit a delayed report shall
not excuse it from liability for any
continuing violation of a provision of
the Federal railroad safety laws.

§209.409 Penalties.

Any person who violates any require-
ment of this subpart or causes the vio-
lation of any such requirement is sub-
ject to a civil penalty of at least $500
and not more than $11,000 per violation,
except that: Penalties may be assessed
against individuals only for willful vio-
lations, and, where a grossly negligent
violation or a pattern of repeated vio-
lations has created an imminent haz-
ard of death or injury to persons, or
has caused death or injury, a penalty
not to exceed $27,000 per violation may
be assessed. Each day a violation con-
tinues shall constitute a separate of-
fense. A person may also be subject to
the criminal penalties provided for in
49 U.S.C. 21311 (formerly codified in 45
U.S.C. 438(e)) for knowingly and will-
fully falsifying reports required by this
subpart.

[69 FR 43676, Aug. 24, 1994, as amended at 63

FR 11619, Mar. 10, 1998; 69 FR 30592, May 28,
2004]
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APPENDIX A TO PART 209—STATEMENT
OF AGENCY PoLicY CONCERNING EN-
FORCEMENT OF THE FEDERAL RAIL-
ROAD SAFETY LAWS

The Federal Railroad Administration
(‘“‘fra’’) enforces the federal railroad safety
statutes under delegation from the Secretary
of Transportation. See 49 CFR 1.49 (c¢), (d),
(f), (2), and (m). Those statutes include the
Federal Railroad Safety Act of 1970 (‘‘Safety
Act”), 45 U.S.C. 421 et seq., and a group of
statutes enacted prior to 1970 referred to col-
lectively herein as the ‘‘older safety stat-
utes’’: The Safety Appliance Acts, 45 U.S.C.
1-16; the Locomotive Inspection Act, 45
U.S.C. 22-34; the Accident Reports Act, 45
U.S.C. 38-43; the Hours of Service Act, 45
U.S.C. 61-64b; and the Signal Inspection Act,
49 App. U.S.C. 26. Regulations implementing
those statutes are found at 49 CFR parts 213
through 236. The Rail Safety Improvement
Act of 1988 (Pub. L. No. 100-342, enacted June
22, 1988) (“RSIA”) raised the maximum civil
penalties available under the railroad safety
laws and made individuals liable for willful
violations of those laws. FRA also enforces
the Hazardous Materials Transportation Act,
49 App. U.S.C. 1801 et seq., as it pertains to
the shipment or transportation of hazardous
materials by rail.

THE CIVIL PENALTY PROCESS

The front lines in the civil penalty process
are the FRA safety inspectors: FRA employs
over 300 inspectors, and their work is supple-
mented by approximately 100 inspectors from
states participating in enforcement of the
federal rail safety laws. These inspectors
routinely inspect the equipment, track, and
signal systems and observe the operations of
the nation’s railroads. They also investigate
hundreds of complaints filed annually by
those alleging noncompliance with the laws.
When inspection or complaint investigation
reveals noncompliance with the laws, each
noncomplying condition or action is listed
on an inspection report. Where the inspector
determines that the best method of pro-
moting compliance is to assess a civil pen-
alty, he or she prepares a violation report,
which is essentially a recommendation to
the FRA Office of Chief Counsel to assess a
penalty based on the evidence provided in or
with the report.

In determining which instances of non-
compliance merit penalty recommendations,
the inspector considers:

(1) The inherent seriousness of the condi-
tion or action;

(2) The kind and degree of potential safety
hazard the condition or action poses in light
of the immediate factual situation;

(3) Any actual harm to persons or property
already caused by the condition or action;
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(4) The offending person’s (i.e., railroad’s or
individual’s) general level of current compli-
ance as revealed by the inspection as a
whole;

(5) The person’s recent history of compli-
ance with the relevant set of regulations, es-
pecially at the specific location or division
of the railroad involved;

(6) Whether a remedy other than a civil
penalty (ranging from a warning on up to an
emergency order) is more appropriate under
all of the facts; and

(7) Such other factors as the immediate
circumstances make relevant.

The civil penalty recommendation is re-
viewed at the regional level by a specialist in
the subject matter involved, who requires
correction of any technical flaws and deter-
mines whether the recommendation is con-
sistent with national enforcement policy in
similar circumstances. Guidance on that pol-
icy in close cases is sometimes sought from
Office of Safety headquarters. Violation re-
ports that are technically and legally suffi-
cient and in accord with FRA policy are sent
from the regional office to the Office of Chief
Counsel.

The exercise of this discretion at the field
and regional levels is a vital part of the en-
forcement process, ensuring that the exact-
ing and time-consuming civil penalty proc-
ess is used to address those situations most
in need of the deterrent effect of penalties.
FRA exercises that discretion with regard to
individual violators in the same manner it
does with respect to railroads.

The Office of Chief Counsel’s Safety Divi-
sion reviews each violation report it receives
from the regional offices for legal sufficiency
and assesses penalties based on those allega-
tions that survive that review. Historically,
the Division has returned to the regional of-
fices less than five percent of the reports
submitted in a given year, often with a re-
quest for further work and resubmission.

Where the violation was committed by a
railroad, penalties are assessed by issuance
of a penalty demand letter that summarizes
the claims, encloses the violation report
with a copy of all evidence on which FRA is
relying in making its initial charge, and ex-
plains that the railroad may pay in full or
submit, orally or in writing, information
concerning any defenses or mitigating fac-
tors. The railroad safety statutes, in con-
junction with the Federal Claims Collection
Act, authorize FRA to adjust or compromise
the initial penalty claims based on a wide
variety of mitigating factors. This system
permits the efficient collection of civil pen-
alties in amounts that fit the actual offense
without resort to time-consuming and expen-
sive litigation. Over its history, FRA has had
to request that the Attorney General bring
suit to collect a penalty on only a very few
occasions.



Federal Railroad Administration, DOT

Once penalties have been assessed, the rail-
road is given a reasonable amount of time to
investigate the charges. Larger railroads
usually make their case before FRA in an in-
formal conference covering a number of case
files that have been issued and investigated
since the previous conference. Thus, in terms
of the negotiating time of both sides, econo-
mies of scale are achieved that would be im-
possible if each case were negotiated sepa-
rately. The settlement conferences, held ei-
ther in Washington or another mutually
agreed on location, include technical experts
from both FRA and the railroad as well as
lawyers for both parties. In addition to al-
lowing the two sides to make their cases for
the relative merits of the various claims,
these conferences also provide a forum for
addressing current compliance problems.
Smaller railroads usually prefer to handle
negotiations through the mail or over the
telephone, often on a single case at a time.
Once the two sides have agreed to an amount
on each case, that agreement is put in writ-
ing and a check is submitted to FRA’s ac-
counting division covering the full amount
agreed on.

Cases brought under the Hazardous Mate-
rials Transportation Act, 49 App. U.S.C. 1801
et seq., are, due to certain statutory require-
ments, handled under more formal adminis-
trative procedures. See 49 CFR part 209, sub-
part B.

CIVIL PENALTIES AGAINST INDIVIDUALS

The RSIA amended the penalty provisions
of the railroad safety statutes to make them
applicable to any ‘‘person (including a rail-
road and any manager, supervisor, official,
or other employee or agent of a railroad)”
who fails to comply with the regulations or
statutes. E.g., section 3 of the RSIA, amend-
ing section 209 of the Safety Act. However,
the RSIA also provided that civil penalties
may be assessed against individuals ‘‘only
for willful violations.”

Thus, any individual meeting the statu-
tory description of ‘“‘person’ is liable for a
civil penalty for a willful violation of, or for
willfully causing the violation of, the safety
statutes or regulations. Of course, as has tra-
ditionally been the case with respect to acts
of noncompliance by railroads, the FRA field
inspector exercises discretion in deciding
which situations call for a civil penalty as-
sessment as the best method of ensuring
compliance. The inspector has a range of op-
tions, including an informal warning, a more
formal warning letter issued by the Safety
Division of the Office of Chief Counsel, rec-
ommendation of a civil penalty assessment,
recommendation of disqualification or sus-
pension from safety-sensitive service, or,
under the most extreme circumstances, rec-
ommendation of emergency action.

The threshold question in any alleged vio-
lation by an individual will be whether that
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violation was ‘‘willful.” (Note that section
3(a) of the RSIA, which authorizes suspen-
sion or disqualification of a person whose
violation of the safety laws has shown him
or her to be unfit for safety-sensitive service,
does not require a showing of willfulness.
Regulations implementing that provision are
found at 49 CFR part 209, subpart D.) FRA
proposed this standard of liability when, in
1987, it originally proposed a statutory revi-
sion authorizing civil penalties against indi-
viduals. FRA believed then that it would be
too harsh a system to collect fines from indi-
viduals on a strict liability basis, as the safe-
ty statutes permit FRA to do with respect to
railroads. FRA also believed that even a rea-
sonable care standard (e.g., the Hazardous
Materials Transportation Act’s standard for
civil penalty liability, 49 U.S.C. 1809(a))
would subject individuals to civil penalties
in more situations than the record war-
ranted. Instead, FRA wanted the authority
to penalize those who violate the safety laws
through a purposeful act of free will.

Thus, FRA considers a ‘“‘willful” violation
to be one that is an intentional, voluntary
act committed either with knowledge of the
relevant law or reckless disregard for wheth-
er the act violated the requirements of the
law. Accordingly, neither a showing of evil
purpose (as is sometimes required in certain
criminal cases) nor actual knowledge of the
law is necessary to prove a willful violation,
but a level of culpability higher than neg-
ligence must be demonstrated. See Trans
World Airlines, Inc. v. Thurston, 469 U.S. 111
(1985); Brock v. Morello Bros. Constr., Inc. 809
F.2d 161 (1st Cir. 1987); and Donovan v. Wil-
liams Enterprises, Inc., 744 F.2d 170 (D.C. Cir.
1984).

Reckless disregard for the requirements of
the law can be demonstrated in many ways.
Evidence that a person was trained on or
made aware of the specific rule involved—or,
as is more likely, its corresponding industry
equivalent—would suffice. Moreover, certain
requirements are so obviously fundamental
to safe railroading (e.g., the prohibition
against disabling an automatic train control
device) that any violation of them, regard-
less of whether the person was actually
aware of the prohibition, should be seen as
reckless disregard of the law. See Brock,
supra, 809 F.2d 164. Thus, a lack of subjective
knowledge of the law is no impediment to a
finding of willfulness. If it were, a mere de-
nial of the content of the particular regula-
tion would provide a defense. Having pro-
posed use of the word ‘‘willful,” FRA be-
lieves it was not intended to insulate from li-
ability those who simply claim—contrary to
the established facts of the case—they had
no reason to believe their conduct was
wrongful.
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A willful violation entails knowledge of
the facts constituting the violation, but ac-
tual, subjective knowledge need not be dem-
onstrated. It will suffice to show objectively
what the alleged violator must have known
of the facts based on reasonable inferences
drawn from the circumstances. For example,
a person shown to have been responsible for
performing an initial terminal air brake test
that was not in fact performed would not be
able to defend against a charge of a willful
violation simply by claiming subjective ig-
norance of the fact that the test was not per-
formed. If the facts, taken as a whole, dem-
onstrated that the person was responsible for
doing the test and had no reason to believe
it was performed by others, and if that per-
son was shown to have acted with actual
knowledge of or reckless disregard for the
law requiring such a test, he or she would be
subject to a civil penalty.

This definition of ‘“willful” fits squarely
within the parameters for willful acts laid
out by Congress in the RSIA and its legisla-
tive history. Section 3(a) of the RSIA
amends the Safety Act to provide:

For purposes of this section, an individual
shall be deemed not to have committed a
willful violation where such individual has
acted pursuant to the direct order of a rail-
road official or supervisor, under protest
communicated to the supervisor. Such indi-
vidual shall have the right to document such
protest.

As FRA made clear when it recommended
legislation granting individual penalty au-
thority, a railroad employee should not have
to choose between liability for a civil pen-
alty or insubordination charges by the rail-
road. Where an employee (or even a super-
visor) violates the law under a direct order
from a supervisor, he or she does not do so of
his or her free will. Thus, the act is not a
voluntary one and, therefore, not willful
under FRA’s definition of the word. Instead,
the action of the person who has directly or-
dered the commission of the violation is
itself a willful violation subjecting that per-
son to a civil penalty. As one of the primary
sponsors of the RSIA said on the Senate
floor:

This amendment also seeks to clarify that
the purpose of imposing civil penalties
against individuals is to deter those who, of
their free will, decide to violate the safety
laws. The purpose is not to penalize those
who are ordered to commit violations by
those above them in the railroad chain of
command. Rather, in such cases, the railroad
official or supervisor who orders the others
to violate the law would be liable for any
violations his order caused to occur. One ex-
ample is the movement of railroad cars or lo-
comotives that are actually known to con-
tain certain defective conditions. A train
crew member who was ordered to move such
equipment would not be liable for a civil
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penalty, and his participation in such move-
ments could not be used against him in any
disqualification proceeding brought by FRA.
133 Cong. Rec. S.15899 (daily ed. Nov. 5, 1987)
(remarks of Senator Exon).

It should be noted that FRA will apply the
same definition of ¢willful” to corporate
acts as is set out here with regard to indi-
vidual violations. Although railroads are
strictly liable for violations of the railroad
safety laws and deemed to have knowledge of
those laws, FRA’s penalty schedules contain,
for each regulation, a separate amount ear-
marked as the initial assessment for willful
violations. Where FRA seeks such an ex-
traordinary penalty from a railroad, it will
apply the definition of ‘‘willful” set forth
above. In such cases—as in all civil penalty
cases brought by FRA—the aggregate knowl-
edge and actions of the railroad’s managers,
supervisors, employees, and other agents will
be imputed to the railroad. Thus, in situa-
tions that FRA decides warrant a civil pen-
alty based on a willful violation, FRA will
have the option of citing the railroad and/or
one or more of the individuals involved. In
cases against railroads other than those in
which FRA alleges willfulness or in which a
particular regulation imposes a special
standard, the principles of strict liability
and presumed knowledge of the law will con-
tinue to apply.

The RSIA gives individuals the right to
protest a direct order to violate the law and
to document the protest. FRA will consider
such protests and supporting documentation
in deciding whether and against whom to
cite civil penalties in a particular situation.
Where such a direct order has been shown to
have been given as alleged, and where such a
protest is shown to have been communicated
to the supervisor, the person or persons com-
municating it will have demonstrated their
lack of willfulness. Any documentation of
the protest will be considered along with all
other evidence in determining whether the
alleged order to violate was in fact given.

However, the absence of such a protest will
not be viewed as warranting a presumption
of willfulness on the part of the employee
who might have communicated it. The stat-
ute says that a person who communicates
such a protest shall be deemed not to have
acted willfully; it does not say that a person
who does not communicate such a protest
will be deemed to have acted willfully. FRA
would have to prove from all the pertinent
facts that the employee willfully violated
the law. Moreover, the absence of a protest
would not be dispositive with regard to the
willfulness of a supervisor who issued a di-
rect order to violate the law. That is, the su-
pervisor who allegedly issued an order to vio-
late will not be able to rely on the employ-
ee’s failure to protest the order as a com-
plete defense. Rather, the issue will be
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whether, in view of all pertinent facts, the
supervisor intentionally and voluntarily or-
dered the employee to commit an act that
the supervisor knew would violate the law or
acted with reckless disregard for whether it
violated the law.

FRA exercises the civil penalty authority
over individuals through informal proce-
dures very similar to those used with respect
to railroad violations. However, FRA varies
those procedures somewhat to account for
differences that may exist between the rail-
road’s ability to defend itself against a civil
penalty charge and an individual’s ability to
do so. First, when the field inspector decides
that an individual’s actions warrant a civil
penalty recommendation and drafts a viola-
tion report, the inspector or the regional di-
rector informs the individual in writing of
his or her intention to seek assessment of a
civil penalty and the fact that a violation re-
port has been transmitted to the Office of
Chief Counsel. This ensures that the indi-
vidual has the opportunity to seek counsel,
preserve documents, or take any other nec-
essary steps to aid his or her defense at the
earliest possible time.

Second, if the Office of Chief Counsel con-
cludes that the case is meritorious and
issues a penalty demand letter, that letter
makes clear that FRA encourages discus-
sion, through the mail, over the telephone or
in person, of any defenses or mitigating fac-
tors the individual may wish to raise. That
letter also advises the individual that he or
she may wish to obtain representation by an
attorney and/or labor representative. During
the negotiation stage, FRA considers each
case individually on its merits and gives due
weight to whatever information the alleged
violator provides.

Finally, in the unlikely event that a set-
tlement cannot be reached, FRA sends the
individual a letter warning of its intention
to request that the Attorney General sue for
the initially proposed amount and giving the
person a sufficient interval (e.g., 30 days) to
decide if that is the only alternative.

FRA believes that the intent of Congress
would be violated if individuals who agree to
pay a civil penalty or are ordered to do so by
a court are indemnified for that penalty by
the railroad or another institution (such as a
labor organization). Congress intended that
the penalties have a deterrent effect on indi-
vidual behavior that would be lessened, if
not eliminated, by such indemnification.

Although informal, face-to-face meetings
are encouraged during the negotiation of a
civil penalty charge, the RSIA does not re-
quire that FRA give individuals or railroads
the opportunity for a formal, trial-type ad-
ministrative hearing as part of the civil pen-
alty process. FRA does not provide that op-
portunity because such administrative hear-
ings would be likely to add significantly to
the costs an individual would have to bear in
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defense of a safety claim (and also to FRA’s
enforcement expenses) without shedding any
more light on what resolution of the matter
is fair than would the informal procedures
set forth here. Of course, should an indi-
vidual or railroad decide not to settle, that
person would be entitled to a trial de novo
when FRA, through the Attorney General,
sued to collect the penalty in the appro-
priate United States district court.

PENALTY SCHEDULES; ASSESSMENT OF
MAXIMUM PENALTIES

As recommended by the Department of
Transportation in its initial proposal for rail
safety legislative revisions in 1987, the RSIA
raised the maximum civil penalties for viola-
tions of the safety regulations. Under the
Hours of Service Act, the penalty was
changed from a flat $500 to a penalty of ‘‘up
to $1,000, as the Secretary of Transportation
deems reasonable.”” Under all the other stat-
utes, the maximum penalty was raised from
$2,500 to $10,000 per violation, except that
‘““‘where a grossly negligent violation or pat-
tern of repeated violations has created an
imminent hazard of death or injury to per-
sons, or has caused death or injury,” a pen-
alty of up to $20,000 per violation may be as-
sessed.

The Rail Safety Enforcement and Review
Act of 1992 (RSERA) increased the maximum
penalty from $1,000 to $10,000 and in some
cases, $20,000 for a violation of the Hours of
Service Laws, making these penalty
amounts uniform with those of FRA’s other
regulatory provisions. RSERA also increased
the minimum civil monetary penalty from
$250 to $500 for all of FRA’s regulatory provi-
sions. The Federal Civil Penalties Inflation
Adjustment Act of 1990, Public Law 101-410,
104 Stat. 890, note, as amended by Section
31001(s)(1) of the Debt Collection Improve-
ment Act of 1996 Public Law 104-134, 110 Stat.
1321-373, April 26, 1996 required that agencies
adjust by regulation each maximum civil
monetary penalty within the agency’s juris-
diction for inflation and make subsequent
adjustments once every four years after the
initial adjustment. Accordingly, FRA’s max-
imum civil monetary penalties have been ad-
justed.

FRA’s traditional practice has been to
issue penalty schedules assigning to each
particular regulation specific dollar amounts
for initial penalty assessments. The schedule
(except where issued after notice and an op-
portunity for comment) constitutes a state-
ment of agency policy, and is ordinarily
issued as an appendix to the relevant part of
the Code of Federal Regulations. For each
regulation, the schedule shows two amounts
within the $550 to $11,000 range in separate
columns, the first for ordinary violations,
the second for willful violations (whether
committed by railroads or individuals). In
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one instance—part 231—the schedule refers
to sections of the relevant FRA defect code
rather than to sections of the CFR text. Of
course, the defect code, which is simply a re-
organized version of the CFR text used by
FRA to facilitate computerization of inspec-
tion data, is substantively identical to the
CFR text.

The schedule amounts are meant to pro-
vide guidance as to FRA’s policy in predict-
able situations, not to bind FRA from using
the full range of penalty authority where ex-
traordinary circumstances warrant. The
Senate report on the bill that became the
RSIA stated:

It is expected that the Secretary would act
expeditiously to set penalty levels commen-
surate with the severity of the violations,
with imposition of the maximum penalty re-
served for violation of any regulation where
warranted by exceptional circumstances. S.
Rep. No. 100-153, 10th Cong., 2d Sess. 8 (1987).

Accordingly, under each of the schedules
(ordinarily in a footnote), and regardless of
the fact that a lesser amount might be
shown in both columns of the schedule, FRA
reserves the right to assess the statutory
maximum penalty of up to $27,000 per viola-
tion where a grossly negligent violation has
created an imminent hazard of death or in-
jury. This authority to assess a penalty for a
single violation above $11,000 and up to
$27,000 is used only in very exceptional cases
to penalize egregious behavior. Where FRA
avails itself of this right to use the higher
penalties in place of the schedule amount it
so indicates in its penalty demand letter.

THE EXTENT AND EXERCISE OF FRA’S SAFETY
JURISDICTION

The Safety Act and, as amended by the
RSIA, the older safety statutes apply to
“‘railroads.” Section 202(e) of the Safety Act
defines railroad as follows:

The term ‘‘railroad’ as used in this title
means all forms of non-highway ground
transportation that run on rails or electro-
magnetic guideways, including (1) commuter
or other short-haul rail passenger service in
a metropolitan or suburban area, as well as
any commuter rail service which was oper-
ated by the Consolidated Rail Corporation as
of January 1, 1979, and (2) high speed ground
transportation systems that connect metro-
politan areas, without regard to whether
they use new technologies not associated
with traditional railroads. Such term does
not include rapid transit operations within
an urban area that are not connected to the
general railroad system of transportation.

Prior to 1988, the older safety statutes had
applied only to common carriers engaged in
interstate or foreign commerce by rail. The
Safety Act, by contrast, was intended to
reach as far as the Commerce Clause of the
Constitution (i.e., to all railroads that affect
interstate commerce) rather than be limited
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to common carriers actually engaged in
interstate commerce. In reporting out the
bill that became the 1970 Safety Act, the
House Committee on Interstate and Foreign
Commerce stated:

The Secretary’s authority to regulate ex-
tends to all areas of railroad safety. This leg-
islation is intended to encompass all those
means of rail transportation as are com-
monly included within the term. Thus,
“railroad’ is not limited to the confines of
‘‘common carrier by railroad’” as that lan-
guage is defined in the Interstate Commerce
Act.

H.R. Rep. No. 91-1194, 91st Cong., 2d Sess. at
16 (1970).

FRA’s jurisdiction was bifurcated until, in
1988, the RSIA amended the older safety
statutes to make them coextensive with the
Safety Act by making them applicable to
railroads and incorporating the Safety Act’s
definition of the term (e.g., 45 U.S.C. 16, as
amended). The RSIA also made clear that
FRA’s safety jurisdiction is not confined to
entities wusing traditional railroad tech-
nology. The new definition of ‘‘railroad’” em-
phasized that all non-highway high speed
ground transportation systems—regardless
of technology used—would be considered
railroads.

Thus, with the exception of self-contained
urban rapid transit systems, FRA’s statu-
tory jurisdiction extends to all entities that
can be construed as railroads by virtue of
their providing non-highway ground trans-
portation over rails or electromagnetic
guideways, and will extend to future rail-
roads using other technologies not yet in
use. For policy reasons, however, FRA does
not exercise jurisdiction under all of its reg-
ulations to the full extent permitted by stat-
ute. Based on its knowledge of where the
safety problems were occurring at the time
of its regulatory action and its assessment of
the practical limitations on its role, FRA
has, in each regulatory context, decided that
the best option was to regulate something
less than the total universe of railroads.

For example, all of FRA’s regulations ex-
clude from their reach railroads whose entire
operations are confined to an industrial in-
stallation (i.e., ‘“‘plant railroads’’), such as
those in steel mills that do not go beyond
the plant’s boundaries. E.g., 49 CFR
225.3(a)(1) (accident reporting regulations).
Some rules exclude passenger operations
that are not part of the general railroad sys-
tem (such as some tourist railroads) only if
they meet the definition of ‘“‘insular.” E.g.,
49 CFR 225.3(a)(3) (accident reporting) and
234.3(c) (grade crossing signal safety). Other
regulations exclude not only plant railroads
but all other railroads that are not operated
as a part of, or over the lines of, the general
railroad system of transportation. E.g., 49
CFR 214.3 (railroad workplace safety).
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By ‘‘general railroad system of transpor-
tation,”” FRA refers to the network of stand-
ard gage track over which goods may be
transported throughout the nation and pas-
sengers may travel between cities and within
metropolitan and suburban areas. Much of
this network is interconnected, so that a rail
vehicle can travel across the nation without
leaving the system. However, mere physical
connection to the system does not bring
trackage within it. For example, trackage
within an industrial installation that is con-
nected to the network only by a switch for
the receipt of shipments over the system is
not a part of the system.

Moreover, portions of the network may
lack a physical connection but still be part
of the system by virtue of the nature of oper-
ations that take place there. For example,
the Alaska Railroad is not physically con-
nected to the rest of the general system but
is part of it. The Alaska Railroad exchanges
freight cars with other railroads by car float
and exchanges passengers with interstate
carriers as part of the general flow of inter-
state commerce. Similarly, an intercity high
speed rail system with its own right of way
would be part of the general system although
not physically connected to it. The presence
on a rail line of any of these types of railroad
operations is a sure indication that such
trackage is part of the general system: the
movement of freight cars in trains outside
the confines of an industrial installation, the
movement of intercity passenger trains, or
the movement of commuter trains within a
metropolitan or suburban area. Urban rapid
transit operations are ordinarily not part of
the general system, but may have sufficient
connections to that system to warrant exer-
cise of FRA’s jurisdiction (see discussion of
passenger operations, below). Tourist rail-
road operations are not inherently part of
the general system and, unless operated over
the lines of that system, are subject to few of
FRA’s regulations.

The boundaries of the general system are
not static. For example, a portion of the sys-
tem may be purchased for the exclusive use
of a single private entity and all connec-
tions, save perhaps a switch for receiving
shipments, severed. Depending on the nature
of the operations, this could remove that
portion from the general system. The system
may also grow, as with the establishment of
intercity service on a brand new line. How-
ever, the same trackage cannot be both in-
side and outside of the general system de-
pending upon the time of day. If trackage is
part of the general system, restricting a cer-
tain type of traffic over that trackage to a
particular portion of the day does not change
the nature of the line—it remains the gen-
eral system.

Of course, even where a railroad operates
outside the general system, other railroads
that are definitely part of that system may
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have occasion to enter the first railroad’s
property (e.g., a major railroad goes into a
chemical or auto plant to pick up or set out
cars). In such cases, the railroad that is part
of the general system remains part of that
system while inside the installation; thus,
all of its activities are covered by FRA’s reg-
ulations during that period. The plant rail-
road itself, however, does not get swept into
the general system by virtue of the other
railroad’s activity, except to the extent it is
liable, as the track owner, for the condition
of its track over which the other railroad op-
erates during its incursion into the plant. Of
course, in the opposite situation, where the
plant railroad itself operates beyond the
plant boundaries on the general system, it
becomes a railroad with respect to those par-
ticular operations, during which its equip-
ment, crew, and practices would be subject
to FRA’s regulations.

In some cases, the plant railroad leases
track immediately adjacent to its plant from
the general system railroad. Assuming such
a lease provides for, and actual practice en-
tails, the exclusive use of that trackage by
the plant railroad and the general system
railroad for purposes of moving only cars
shipped to or from the plant, the lease would
remove the plant railroad’s operations on
that trackage from the general system for
purposes of FRA’s regulations, as it would
make that trackage part and parcel of the
industrial installation. (As explained above,
however, the track itself would have to meet
FRA’s standards if a general system railroad
operated over it. See 49 CFR 213.5 for the
rules on how an owner of track may assign
responsibility for it.) A lease or practice that
permitted other types of movements by gen-
eral system railroads on that trackage
would, of course, bring it back into the gen-
eral system, as would operations by the
plant railroad indicating it was moving cars
on such trackage for other than its own pur-
poses (e.g., moving cars to neighboring indus-
tries for hire).

FRA exercises jurisdiction over tourist,
scenic, and excursion railroad operations
whether or not they are conducted on the
general railroad system. There are two ex-
ceptions: (1) operations of less than 24-inch
gage (which, historically, have never been
considered railroads under the Federal rail-
road safety laws); and (2) operations that are
off the general system and ‘‘insular’ (defined
below).

Insularity is an issue only with regard to
tourist operations over trackage outside of
the general system used exclusively for such
operations. FRA considers a tourist oper-
ation to be insular if its operations are lim-
ited to a separate enclave in such a way that
there is no reasonable expectation that the
safety of any member of the public’except a
business guest, a licensee of the tourist oper-
ation or an affiliated entity, or a
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trespasser’would be affected by the oper-
ation. A tourist operation will not be consid-
ered insular if one or more of the following
exists on its line:

e A public highway-rail crossing that is in
use;

e An at-grade rail crossing that is in use;
A bridge over a public road or waters
used for commercial navigation; or

e A common corridor with a railroad, i.e.,
its operations are within 30 feet of those of
any railroad.

When tourist operations are conducted on
the general system, FRA exercises jurisdic-
tion over them, and all of FRA’s pertinent
regulations apply to those operations unless
a waiver is granted or a rule specifically
excepts such operations (e.g., the passenger
equipment safety standards contain an ex-
ception for these operations, 49 CFR
238.3(c)(3), even if conducted on the general
system). When a tourist operation is con-
ducted only on track used exclusively for
that purpose it is not part of the general sys-
tem. The fact that a tourist operation has a
switch that connects it to the general sys-
tem does not make the tourist operation
part of the general system if the tourist
trains do not enter the general system and
the general system railroad does not use the
tourist operation’s trackage for any purpose
other than delivering or picking up ship-
ments to or from the tourist operation itself.

If a tourist operation off the general sys-
tem is insular, FRA does not exercise juris-
diction over it, and none of FRA’s rules
apply. If, however, such an operation is not
insular, FRA exercises jurisdiction over the
operation, and some of FRA’s rules (i.e.,
those that specifically apply beyond the gen-
eral system to such operations) will apply.
For example, FRA’s rules on accident report-
ing, steam locomotives, and grade crossing
signals apply to these non-insular tourist op-
erations (see 49 CFR 225.3, 230.2 amd 234.3), as
do all of FRA’s procedural rules (49 CFR
parts 209, 211, and 216) and the Federal rail-
road safety statutes themselves.

In drafting safety rules, FRA has a specific
obligation to consider financial, operational,
or other factors that may be unique to tour-
ist operations. 49 U.S.C. 20103(f). Accord-
ingly, FRA is careful to consider those fac-
tors in determining whether any particular
rule will apply to tourist operations. There-
fore, although FRA asserts jurisdiction quite
broadly over these operations, we work to
ensure that the rules we issue are appro-
priate to their somewhat special cir-
cumstances.

It is important to note that FRA’s exercise
of its regulatory authority on a given matter
does not preclude it from subsequently
amending its regulations on that subject to
bring in railroads originally excluded. More
important, the self-imposed restrictions on
FRA’s exercise of regulatory authority in no
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way constrain its exercise of emergency
order authority under section 203 of the Safe-
ty Act. That authority was designed to deal
with imminent hazards not dealt with by ex-
isting regulations and/or so dangerous as to
require immediate, ex parte action on the
government’s part. Thus, a railroad excluded
from the reach of any of FRA’s regulations is
fully within the reach of FRA’s emergency
order authority, which is coextensive with
FRA’s statutory jurisdiction over all rail-
roads.

FRA’S POLICY ON JURISDICTION OVER
PASSENGER OPERATIONS

Under the Federal railroad safety laws,
FRA has jurisdiction over all railroads ex-
cept ‘“‘rapid transit operations in an urban
area that are not connected to the general
railroad system of transportation.” 49 U.S.C.
20102. Within the limits imposed by this au-
thority, FRA exercises jurisdiction over all
railroad passenger operations, regardless of
the equipment they use, unless FRA has spe-
cifically stated below an exception to its ex-
ercise of jurisdiction for a particular type of
operation. This policy is stated in general
terms and does not change the reach of any
particular regulation under its applicability
section. That is, while FRA may generally
assert jurisdiction over a type of operation
here, a particular regulation may exclude
that kind of operation from its reach. There-
fore, this statement should be read in con-
junction with the applicability sections of
all of FRA’s regulations.

INTERCITY PASSENGER OPERATIONS

FRA exercises jurisdiction over all inter-
city passenger operations. Because of the na-
ture of the service they provide, standard
gage intercity operations are all considered
part of the general railroad system, even if
not physically connected to other portions of
the system. Other intercity passenger oper-
ations that are not standard gage (such as a
magnetic levitation system) are within
FRA’s jurisdiction even though not part of
the general system.

COMMUTER OPERATIONS

FRA exercises jurisdiction over all com-
muter operations. Congress apparently in-
tended that FRA do so when it enacted the
Federal Railroad Safety Act of 1970, and
made that intention very clear in the 1982
and 1988 amendments to that act. FRA has
attempted to follow that mandate consist-
ently. A commuter system’s connection to
other railroads is not relevant under the rail
safety statutes. In fact, FRA considers com-
muter railroads to be part of the general
railroad system regardless of such connec-
tions.
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FRA will presume that an operation is a
commuter railroad if there is a statutory de-
termination that Congress considers a par-
ticular service to be commuter rail. For ex-
ample, in the Northeast Rail Service Act of
1981, 45 U.S.C. 1104(3), Congress listed specific
commuter authorities. If that presumption
does not apply, and the operation does not
meet the description of a system that is pre-
sumptively urban rapid transit (see below),
FRA will determine whether a system is
commuter or urban rapid transit by ana-
lyzing all of the system’s pertinent facts.
FRA is likely to consider an operation to be
a commuter railroad if:

The system serves an urban area, its
suburbs, and more distant outlying commu-
nities in the greater metropolitan area,

e The system’s primary function is mov-
ing passengers back and forth between their
places of employment in the city and their
homes within the greater metropolitan area,
and moving passengers from station to sta-
tion within the immediate urban area is, at
most, an incidental function, and

e The vast bulk of the system’s trains are
operated in the morning and evening peak
periods with few trains at other hours.

Examples of commuter railroads include
Metra and the Northern Indiana Commuter
Transportation District in the Chicago area;
Virginia Railway Express and MARC in the
Washington area; and Metro-North, the Long
Island Railroad, New Jersey Transit, and the
Port Authority Trans Hudson (PATH) in the
New York area.

OTHER SHORT HAUL PASSENGER SERVICE

The federal railroad safety statutes give
FRA authority over ‘‘commuter or other
short-haul railroad passenger service in a
metropolitan or suburban area.” 49 U.S.C.
20102. This means that, in addition to com-
muter service, there are other short-haul
types of service that Congress intended that
FRA reach. For example, a passenger system
designed primarily to move intercity trav-
elers from a downtown area to an airport, or
from an airport to a resort area, would be
one that does not have the transportation of
commuters within a metropolitan area as its
primary purpose. FRA would ordinarily exer-
cise jurisdiction over such a system as
“‘other short-haul service” unless it meets
the definition of urban rapid transit and is
not connected in a significant way to the
general system.

URBAN RAPID TRANSIT OPERATIONS

One type of short-haul passenger service
requires special treatment under the safety
statutes: ‘‘rapid transit operations in an
urban area.”” Only these operations are ex-
cluded from FRA’s jurisdiction, and only if
they are ‘‘not connected to the general rail-
road system.”” FRA will presume that an op-
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eration is an urban rapid transit operation if
the system is not presumptively a commuter
railroad (see discussion above) the operation
is a subway or elevated operation with its
own track system on which no other railroad
may operate, has no highway-rail crossings
at grade, operates within an urban area, and
moves passengers from station to station
within the urban area as one of its major
functions.

Where neither the commuter railroad nor
urban rapid transit presumptions applies,
FRA will look at all of the facts pertinent to
a particular operation to determine its prop-
er characterization. FRA is likely to con-
sider an operation to be urban rapid transit
if:

e The operation serves an urban area (and
may also serve its suburbs),

Moving passengers from station to sta-
tion within the urban boundaries is a major
function of the system and there are mul-
tiple station stops within the city for that
purpose (such an operation could still have
the transportation of commuters as one of
its major functions without being considered
a commuter railroad), and

The system provides frequent train serv-
ice even outside the morning and evening
peak periods.

Examples of urban rapid transit systems
include the Metro in the Washington, D.C.
area, CTA in Chicago, and the subway sys-
tems in New York, Boston, and Philadelphia.
The type of equipment used by such a system
is not determinative of its status. However,
the kinds of vehicles ordinarily associated
with street railways, trolleys, subways, and
elevated railways are the types of vehicles
most often used for urban rapid transit oper-
ations.

FRA can exercise jurisdiction over a rapid
transit operation only if it is connected to
the general railroad system, but need not ex-
ercise jurisdiction over every such operation
that is so connected. FRA is aware of several
different ways that rapid transit operations
can be connected to the general system. Our
policy on the exercise of jurisdiction will de-
pend upon the nature of the connection(s). In
general, a connection that involves oper-
ation of transit equipment as a part of, or
over the lines of, the general system will
trigger FRA’s exercise of jurisdiction. Below,
we review some of the more common types of
connections and their effect on the agency’s
exercise of jurisdiction. This is not meant to
be an exhaustive list of connections.

RAPID TRANSIT CONNECTIONS SUFFICIENT TO
TRIGGER FRA’S EXERCISE OF JURISDICTION

Certain types of connections to the general
railroad system will cause FRA to exercise
jurisdiction over the rapid transit line to the
extent it is connected. FRA will exercise juris-
diction over the portion of a rapid transit op-
eration that is conducted as a part of or over
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the lines of the general system. For example,
rapid transit operations are conducted on
the lines of the general system where the
rapid transit operation and other railroad
use the same track. FRA will exercise its ju-
risdiction over the operations conducted on
the general system. In situations involving
joint use of the same track, it does not mat-
ter that the rapid transit operation occupies
the track only at times when the freight,
commuter, or intercity passenger railroad
that shares the track is not operating. While
such time separation could provide the basis
for waiver of certain of FRA’s rules (see 49
CFR part 211), it does not mean that FRA
will not exercise jurisdiction. However, FRA
will exercise jurisdiction over only the por-
tions of the rapid transit operation that are
conducted on the general system. For exam-
ple, a rapid transit line that operates over
the general system for a portion of its length
but has significant portions of street railway
that are not used by conventional railroads
would be subject to FRA’s rules only with re-
spect to the general system portion. The re-
maining portions would not be subject to
FRA’s rules. If the non-general system por-
tions of the rapid transit line are considered
a ‘‘rail fixed guideway system’ under 49 CFR
Part 659, those rules, issued by the Federal
Transit Administration (FTA), would apply
to them.

Another connection to the general system
sufficient to warrant FRA’s exercise of juris-
diction is a railroad crossing at grade where
the rapid transit operation and other rail-
road cross each other’s tracks. In this situa-
tion, FRA will exercise its jurisdiction suffi-
ciently to assure safe operations over the at-
grade railroad crossing. FRA will also exer-
cise jurisdiction to a limited extent over a
rapid transit operation that, while not oper-
ated on the same tracks as the conventional
railroad, is connected to the general system
by virtue of operating in a shared right-of-
way involving joint control of trains. For ex-
ample, if a rapid transit line and freight rail-
road were to operate over a movable bridge
and were subject to the same authority con-
cerning its use (e.g., the same tower operator
controls trains of both operations), FRA will
exercise jurisdiction in a manner sufficient
to ensure safety at this point of connection.
Also, where transit operations share high-
way-rail grade crossings with conventional
railroads, FRA expects both systems to ob-
serve its signal rules. For example, FRA ex-
pects both railroads to observe the provision
of its rule on grade crossing signals that re-
quires prompt reports of warning system
malfunctions. See 49 CFR part 234. FRA be-
lieves these connections present sufficient
intermingling of the rapid transit and gen-
eral system operations to pose significant
hazards to one or both operations and, in the
case of highway-rail grade crossings, to the
motoring public. The safety of highway users
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of highway-rail grade crossings can best be
protected if they get the same signals con-
cerning the presence of any rail vehicles at
the crossing and if they can react the same
way to all rail vehicles.

RAPID TRANSIT CONNECTIONS NOT SUFFICIENT
TO TRIGGER FRA’S EXERCISE OF JURISDICTION

Although FRA could exercise jurisdiction
over a rapid transit operation based on any
connection it has to the general railroad sys-
tem, FRA believes there are certain connec-
tions that are too minimal to warrant the
exercise of its jurisdiction. For example, a
rapid transit system that has a switch for re-
ceiving shipments from the general system
railroad is not one over which FRA would as-
sert jurisdiction. This assumes that the
switch is used only for that purpose. In that
case, any entry onto the rapid transit line by
the freight railroad would be for a very short
distance and solely for the purpose of drop-
ping off or picking up cars. In this situation,
the rapid transit line is in the same situa-
tion as any shipper or consignee; without
this sort of connection, it cannot receive or
offer goods by rail.

Mere use of a common right-of-way or cor-
ridor in which the conventional railroad and
rapid transit operation do not share any
means of train control, have a rail crossing
at grade, or operate over the same highway-
rail grade crossings would not trigger FRA’s
exercise of jurisdiction. In this context, the
presence of intrusion detection devices to
alert one or both carriers to incursions by
the other one would not be considered a
means of common train control. These com-
mon rights of way are often designed so that
the two systems function completely inde-
pendently of each other. FRA and FTA will
coordinate with rapid transit agencies and
railroads wherever there are concerns about
sufficient intrusion detection and related
safety measures designed to avoid a collision
between rapid transit trains and conven-
tional equipment.

Where these very minimal connections
exist, FRA will not exercise jurisdiction un-
less and until an emergency situation arises
involving such a connection, which is a very
unlikely event. However, if such a system is
properly considered a rail fixed guideway
system, FTA’s rules (49 CFR part 659) will
apply to it.

COORDINATION OF THE FRA AND FTA
PROGRAMS

FTA’s rules on rail fixed guideway systems
(49 CFR part 659) apply to any rapid transit
systems or portions thereof not subject to
FRA’s rules. On rapid transit systems that
are not sufficiently connected to the general
railroad system to warrant FRA’s exercise of
jurisdiction (as explained above), FTA’s
rules will apply exclusively. On those rapid
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transit systems that are connected to the
general system in such a way as warrant ex-
ercise of FRA’s jurisdiction, only those por-
tions of the rapid transit system that are
connected to the general system will gen-
erally be subject to FRA’s rules.

A rapid transit railroad may apply to FRA
for a waiver of any FRA regulations. See 49
CFR part 211. FRA will seek FTA’s views
whenever a rapid transit operation petitions
FRA for a waiver of its safety rules. In
granting or denying any such waiver, FRA
will make clear whether its rules do not
apply to any segments of the operation so
that it is clear where FTA’s rules do apply.

EXTRAORDINARY REMEDIES

While civil penalties are the primary en-
forcement tool under the federal railroad
safety laws, more extreme measures are
available under certain circumstances. FRA
has authority to issue orders directing com-
pliance with the Federal Railroad Safety
Act, the Hazardous Materials Transportation
Act, the older safety statutes, or regulations
issued under any of those statutes. See 45
U.S.C. 437(a) and (d), and 49 App. U.S.C.
1808(a). Such an order may issue only after
notice and opportunity for a hearing in ac-
cordance with the procedures set forth in 49
CFR part 209, subpart C. FRA inspectors also
have the authority to issue a special notice
requiring repairs where a locomotive or
freight car is unsafe for further service or
where a segment of track does not meet the
standards for the class at which the track is
being operated. Such a special notice may be
appealed to the regional director and the
FRA Administrator. See 49 CFR part 216, sub-
part B.

FRA may, through the Attorney General,
also seek injunctive relief in federal district
court to restrain violations or enforce rules
issued under the railroad safety laws. See 45
U.S.C. 439 and 49 App. U.S.C. 1810.

FRA also has the authority to issue, after
notice and an opportunity for a hearing, an
order prohibiting an individual from per-
forming safety-sensitive functions in the rail
industry for a specified period. This disquali-
fication authority is exercised under proce-
dures found at 49 CFR part 209, subpart D.

Criminal penalties are available for willful
violations of the Hazardous Materials Trans-
portation Act or its regulations. See 49 App.
U.S.C. 1809(b), and 49 CFR 209.131, 133. Crimi-
nal penalties are also available under 45
U.S.C. 438(e) for knowingly and willfully fal-
sifying, destroying, or failing to complete
records or reports required to be kept under
the various railroad safety statutes and reg-
ulations. The Accident Reports Act, 45
U.S.C. 39, also contains criminal penalties.

Perhaps FRA’s most sweeping enforcement
tool is its authority to issue emergency safe-
ty orders ‘‘where an unsafe condition or
practice, or a combination of unsafe condi-
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tions or practices, or both, create an emer-
gency situation involving a hazard of death
or injury to persons * * * 45 U.S.C. 432(a).
After its issuance, such an order may be re-
viewed in a trial-type hearing. See 49 CFR
211.47 and 216.21 through 216.27. The emer-
gency order authority is unique because it
can be used to address unsafe conditions and
practices whether or not they contravene an
existing regulatory or statutory require-
ment. Given its extraordinary nature, FRA
has used the emergency order authority
sparingly.

[63 FR 52920, Dec. 29, 1988, as amended at 63
FR 11619, Mar. 10, 1998; 64 FR 62864, Nov. 17,
1999; 65 FR 42544, July 10, 2000; 69 FR 30592,
May 28, 2004]

APPENDIX B TO PART 209—FEDERAL
RAILROAD ADMINISTRATION GUIDE-
LINES FOR INITIAL HAZARDOUS MA-
TERIALS ASSESSMENTS

These guidelines establish benchmarks to
be used in determining initial civil penalty
assessments for violations of the Hazardous
Materials Regulations (HMR). The guideline
penalty amounts reflect the best judgment of
the FRA Office of Safety Assurance and
Compliance (RRS) and of the Safety Law Di-
vision of the Office of Chief Counsel (RCC) on
the relative severity, on a scale of $275 to
$32,5600, of the various violations routinely
encountered by FRA inspectors. (49 U.S.C.
5123) Unless otherwise specified, the guide-
line amounts refer to average violations,
that is, violations involving a hazardous ma-
terial with a medium level of hazard, and a
violator with an average compliance history.
In an ‘‘average violation,” the respondent
has committed the acts due to a failure to
exercise reasonable care under the cir-
cumstances (‘‘knowingly’’). For some sec-
tions, the guidelines contain a breakdown
according to relative severity of the viola-
tion, for example, the guidelines for shipping
paper violations at 49 CFR §§172.200-.203. All
penalties in these guidelines are subject to
change depending upon the circumstances of
the particular case. The general duty sec-
tions, for example §§173.1 and 174.7, are not
ordinarily cited as separate violations; they
are primarily used as explanatory citations
to demonstrate applicability of a more spe-
cific section where applicability is otherwise
unclear.

FRA believes that infractions of the regu-
lations that lead to personal injury are espe-
cially serious; this is directly in line with
Department of Transportation policy that
hazardous materials are only safe for trans-
portation when they are securely sealed in a
proper package. (Some few containers, such
as tank cars of carbon dioxide, are designed
to vent off excess internal pressure. They are
exceptions to the ‘‘securely sealed’ rule.)
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‘“‘Personal injury’’ has become somewhat of a
term of art, especially in the fields of occu-
pational safety and of accident reporting. To
avoid confusion, these penalty guidelines use
the notion of ‘“human contact’” to trigger
penalty aggravation. In essence, any contact
by a hazardous material on a person during
transportation is a per se injury and proof
will not be required regarding the extent of
the physical contact or its consequences.
When a violation of the Hazardous Materials
Regulations causes a death or serious injury,
the maximum penalty of $32,500 shall always

49 CFR Ch. Il (10-1-05 Edition)

These guidelines are a preliminary assess-
ment tool for FRA’s use. They create no
rights in any party. FRA is free to vary from
them when it deems appropriate and may
amend them from time to time without prior
notice. Moreover, FRA is not bound by any
amount it initially proposes should litiga-
tion become necessary. In fact, FRA reserves
the express authority to amend the NOPV to
seek a penalty of up to $32,500 for each viola-
tion at any time prior to issuance of an
order.

be assessed initially.

PENALTY ASSESSMENT GUIDELINES

Emergency orders Guideline
EO16 .. Penalties for violations of EO16 vary depending on the circumstances 5,000
EO17 .. Penalties for violations of EO17 vary depending on the circumstances ...... Q]
Failure to file annual report 5,000
1Varies.
PENALTY ASSESSMENT GUIDELINES
49 CFR section Description Guideline
PART 107
107.608 ... Failure to register or to renew registration. (Note: registration—or re- 1,000
newal—is mitigation.).
PART 171
171.2(C) ceeeereeeereeeeeee e Representing (marking, certifying, selling, or offering) a packaging as 8,000
meeting regulatory specification when it does not.
171.2()(2) oo Billing, marking, etc. for the presence of HM when no HM is present. (Miti- 2,000
gation required for shipments smaller than a carload, i.e., single drum
penalty is 1,000).
17112 e Import shipments—Importer not providing shipper and forwarding agent 4,000
with US requirements. Cannot be based on inference.
Import shipments—Failure to certify by shipper or forwarding agent ........... 2,000
17115 e Failure to provide immediate notice of certain hazardous materials inci- 6,000
dents.
17196 e Failure to file incident report (form DOT 5800.1). (Note: Multiple failures 4,000
will aggravate the penalty; see the expert attorney.).
PART 172
Shipping Papers:
172.200—.203 .......cccccuvunene Offering hazardous materials for transportation when the material is not
properly described on the shipping paper as required by §§172.200—
.203. (The “shipping paper” is the document tendered by the shipper/of-
feror to the carrier. The original shipping paper contains the shipper's
certification at § 172.204.).
—Information on the shipping paper is wrong to the extent that it caused 15,000
or materially contributed to a reaction by emergency responders that
aggravated the situation or caused or materially contributed to improper
handling by the carrier that led to or materially contributed to a product
release.
—Total lack of hazardous materials information on shipping paper. (Some 7,500
shipping names alone contain sufficient information to reduce the guide-
line to the next lower level, but they may be such dangerous products
that aggravation needs to be considered.).
—Some information is present but the missing or improper description 5,000
could cause mishandling by the carrier or a delay or error in emergency
response.
—When the improper description is not likely to cause serious problem 2,000
(technical defect).
—Shipping paper includes a hazardous materials description and no haz- 7,500
ardous materials are present.

46




Federal Railroad Administration, DOT

PENALTY ASSESSMENT GUIDELINES—Continued

Pt. 209, App. B

49 CFR section Description Guideline
Note: Failure to include emergency response information is covered at
§§ 172.600-604; while the normal unit of violation for shipping papers is
the whole document, failure to provide emergency response information
is a separate violation.
172.204 ... Shipper’s failure to certify .. 2,000
172.205 ... Hazardous waste manifest. (Applies only to defects in the Hazardous 4,000
Waste Manifest form [EPA Form 8700-22 and 8700-22A]; shipping
paper defects are cited and penalized under § 172.200-.203.).
Marking ...ocoeeeeereeeeereeeeeen The guidelines for “marking” violations contemplate a total lack of the pre-
scribed mark. Obviously, where the package (including a whole car) is
partially marked, mitigation should be applied.
172.301 ... Failure to mark a non-bulk package as required (e.g., no commodity name 1,000
on a 55-gallon drum). (Shipment is the unit of violation.).
172.302 ..o Failure to follow standards for marking bulk packaging. (Note: If a more 2,000
specific section applies, cite it and its penalty guideline.).
172.302(8) wvevereeerreineeeeienes ID number missing or in improper location. (The guideline is for a portable 2,500
tank; for smaller bulk packages, the guideline should be mitigated
downward.).
172.302(D) weoevveeerieieieieies Failure to use the correct size of markings. (Note: If § 172.326(a) is also 2,000
cited, it takes precedence and .302(b) is not cited. Note also: the guide-
line is for a gross violation of marking size—'2" where 2” is required—
and mitigation should be considered for markings approaching the re-
quired size.).
172.302(c) Failure to place exemption number markings on bulk package ................... 2,000
172.303 ... Prohibited marking. (Package is marked for a hazardous material and
contains either another hazardous material or no hazardous material.)
—The marking is wrong and caused or contributed to a wrong emergency 10,000
response.
—Inconsistent marking; e.g., Shipping name and ID number do not agree 5,000
—NMarked as a hazardous material when package does not contain a haz- 2,000
ardous material.
172.313 ... ”Inhalation Hazard” not marked ............. 2,500
172.322 ... Failure to mark for MARINE POLLUTANT where required 1,500
172.325(a) ... Improper, or missing, HOT mark for elevated temperature material 1,500
172.326(a) Failure to mark a portable tank with the commodity name 2,500
172.326(b) Owner's/lessee’s name not displayed .. 500
172.326(c) ... Failure to mark portable tank with ID number ............cccocooiiiiiiiiniiiiis 2,500
172.330(@) (1) (i) werverereeeeeanen Offering/transporting hazardous materials in a tank car that does not have 2,500
the required shipping name or common name stenciled on the car; in-
clude reference to section requiring stenciling, such as § 173.314(b) (5)
or (6).
172.330(@) (1) (i) «eerverereemereenen Offering/transporting hazardous materials in a tank car that does not have 2,500
the required ID number displayed on the car.
172.331(D) oo Offering bulk packaging other than a portable tank, cargo tank, or tank car 2,500
(e.g., a hopper car) not marked with UN/NA number. (l.e., a hopper car
carrying a hazardous substance, where a placard is not required).
172.332 .o Improper display of identification number markings. Note: Citation of this 2,000
section and §§172.326 (portable tanks), 172.328 (cargo tanks), or
172.330 (tank cars) does not create two separate violations.
172.334(@) oo Displaying ID numbers on a RADIOACTIVE, EXPLOSIVES 4,000
1.1,1.2,1.3,1.4,1.5, or 1.6, or DANGEROUS, or subsidiary hazard
placard.
172.334(D) woooviiiiiiiis —Improper display of ID number that caused or contributed to a wrong 15,000
emergency response.
—Improper display of ID number that could cause carrier mishandling or 5,000
minor error in emergency response.
—Technical error 2,000
172.334(f) oo Displaying ID number on orange panel not in proximity to the placard ....... 1,500
Labeling:
172.400-.450 ...ccooveveeeienn Failure to label properly. (See also §172.301 regarding the marking of 2,500
packages.).
Placarding ........ccccocoeiiiiiiiiiicce The guidelines for “placarding” violations contemplate a total lack of the
prescribed placard. Obviously, where the package (including a whole
car) is partially placarded, mitigation should be applied.
172502 ..o —Placarded as hazardous material when car does not contain a haz- 2,000
ardous material.
—Placard does not represent hazard of the contents ............ccccceviiininns 2,000
—Display of sign or device that could be confused with regulatory placard. 2,000
Photograph or good, clear description necessary.
172503 ..o Improper display of ID number on placards. (Note: Do not cite this sec- Q]

tion; cite § 172.334.).
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49 CFR section

Description

Guideline

172.504(a) .

172.504(b)

172.504(c) .

172.504(e)

172.505 ...

172.508(a)

172.508(b)

172.510(a)

172.510(c)

172.514 ...

172.516 ...

Emergency Response Information ....

172.600-.602

172.602(c) .

172.604

Failure to placard; affixing or displaying wrong placard. (See also
§§172.502(a), 172.504(a), 172.505, 172.510(c), 172.516, 174.33,
174.59, 174.69; all applicable sections should be cited, but the penalty
should be set at the amount for the violation most directly in point.)
(Generally, the car is the unit of violation, and penalties vary with the
number of errors, typically at the rate of $1,000 per placard.)

—Complete failure to placard

—One placard missing (add $1,000 per missing placard up to a total of
three; then use the guideline above).

—Complete failure to placard, but only 2 placards are required (e.g., inter-
mediate bulk containers [IBCs]).

Improper use of DANGEROUS placard for mixed loads

Placarded for wrong hazard class when no placard was required due to
1,001 pound exemption.

Use of placard other than as specified in the table:

—Improper placard caused or contributed to improper reaction by emer-
gency response forces or caused or contributed to improper handling by
carrier that led to a product release.

—Improper placard that could cause improper emergency response or
handling by carrier.

—Technical violation .

Improper application of placards for subsidiary hazards. (Note: This is in
addition to any violation on the primary hazard placards.).

Offering hazardous material for rail transportation without affixing plac-
ards. (Note: The preferred section for a total failure to placard is
172.504(a); only one section should be cited to avoid a dual penalty.)
(Note also: Persons offering hazardous materials for rail movement
must affix placards; if offering for highway movement, the placards must
be tendered to the carrier. § 172.506.).

Placards OK, except they were IMDG labels instead of 10” placards. (Unit
of violation is the packaging, usually a portable tank.).

Placards on TOFC/COFC units not readily visible. (Note: Do not cite this
section, cite §172.516 instead.).

Accepting hazardous material for rail transportation without placards af-
fixed.

EXPLOSIVES 1.1, EXPLOSIVES 1.2, POISON GAS, POISON GAS-RES-
IDUE, (Division 2.3, Hazard Zone A), POISON, or POISON-RESIDUE
(Division 6.1, Packing Group |, Hazard Zone A) placards displayed with-
out square background.

Improper use of RESIDUE placard.

—Placarded RESIDUE when loaded .

—Placarded loaded when car contains only a residue

—Placarded EMPTY when RESIDUE is required .

Improper placarding of bulk packaging other than a tank car: For the “ex-
ception” packages in 174.514(c). Note: Use the regular placarding sec-
tions for the guideline amounts for larger bulk packages.

Placard not readily visible, improperly located or displayed, or deterio-
rated. Good color photos “essential” to prove deterioration, and consid-
erable weathering is permissible. Placard is the unit of violation.

—When placards on an intermodal container are not visible, for instance,
because the container is in a well car. Container is the unit of violation,
and, as a matter of enforcement policy, FRA accepts the lack of visi-
bility of the end placards.

Violations of §§172.600-.604 are in addition to shipping paper violations.
In citing a carrier, if the railroad’s practice is to carry an emergency re-
sponse book or to put the E/R information as an attachment to the con-
sist, the unit of violation is generally the train (or the consist). “Tele-
phone number” violations are generally best cited against the shipper; if
against a railroad, there should be proof that the number was given to
the railroad, that is, it was on the original shipping document.

Where improper emergency response information has caused an im-
proper reaction from emergency forces and the improper response has
aggravated the situation. Note: Proof of this will be rigorous. For in-
stance, if the emergency response forces had chemical information with
the correct response and they relied, instead, on shipper/carrier infor-
mation to their detriment; the $15,000 penalty guideline applies.

Bad, missing, or improper emergency response information. (Be careful in
transmitting violations of this section against a railroad; there are many
sources of E/R information and it does not necessarily “travel” with the
shipping documents.).

Failure to have emergency response information “immediately accessible”

Improper or missing emergency response telephone number
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49 CFR section Description Guideline
Training:
172.702(a) ... General failure to train hazmat employees . 5,000
172.702(b) ... Hazmat employee performing covered function wnhout tralnlng (Unit of 1,000
violation is the employee; see the expert attorney if more than 10 em-
ployees are involved.).
172.704(2) .oooveeveereeeeeeen Failure to train in the required areas: 2,500
—General awareness/familiarization
—Function-specific
—Safety
(Unit of violation is the “area,” and, for a total failure to train, cite
172.702(a) and use that penalty instead of 172.704.)
172.704(C) .oocovvveeriiiciiiis Initial and recurrent training. (Note: Cite this and the relevant substantive @)
section, e.g., 172.702(a), and use penalty provided there.).
172.704(d) oo Failure to maintain record of training. (Unit of violation is the record.) ........ 2,500
PART 173
1731 e General duty section applicable to shippers; also includes subparagraph 2,000
(b), the requirement to train employees about applicable regulations.
(Cite the appropriate section in the 172.700-.704 series for training vio-
lations.).
173.9(a) . Early delivery of transport vehicle that has been fumigated. (48 hours 5,000
must have elapsed since fumigation.).
173.9(D) oo Failure to display fumigation placard. (Ordinarily cited against shipper 1,000
only, not against railroad.).
17310 e Delivery requirements for gases and for flammable liquids. See also 3,000
174.204 and 174.304.
17822 o Shipper responsibility: This general duty section should ordinarily be cited “*)
only to support a more specific charge.
173.22a ..o Improper use of packagings authorized under exemption 2,500
Failure to maintain copy of exemption as required. 1,000
173.24(b)(1) & 173.24(b)(2) and | Securing closures: These subsections are the general “no leak” standard
173.24(f)(1) & 173.24(f)(1)(ii). for all packagings. §173.24(b) deals primarily with packaging as a
whole, while § 173.24(f) focuses on closures. Cite the sections accord-
ingly, using both the leak/non-leak criteria and the package size consid-
erations to reach the appropriate penalty. Any actual leak will aggravate
the guideline by, typically, 50%; a leak with contact with a human being
will aggravate by at least 100%, up to the maximum of $25,000 if the
HMR violation causes the injury. With tank cars, §173.31(b) applies,
and IM portable tanks [§173.32c], and other tanks of that size range,
should use the tank car penalty amounts, stated in reference to that
section.
—Small bottle or box .. 1,000
—55-gallon drum . 2,500
—Larger container, e.g., IBC; not portable tank or tank car ...........c.ccceueue. 5,000
173.24(c) ... Use of package not meeting specifications, including required stencils and
markings. The most specific section for the package involved should be
cited (see below). The penalty guideline should be adjusted for the size
of the container. Any actual leak will aggravate the guideline by, typi-
cally, 50%; a leak with contact with a human being will aggravate by at
least 100%, up to the maximum of $25,000 if the HMR violation causes
the injury.
—Small bottle or box ......... 1,000
—55-gallon drum 2,500
—Larger container, e.g., IBC; not portable tank or tank car ..............c.c....... 5,000
For more specific sections: Tank cars—§173.31(a), portable tanks—
§173.32, and IM portable tanks—§§ 173.32a, .32b, and .32c, q.v
178.24a(a)(3) ..ovoveveeeeceeee Non-bulk packagings: Failure to secure and cushion inner packagings ...... 1,000
—Causes leak 3,000
—Leak with any contact between product and any human belng 10,000
173.24a(D)&(d) .ooveeeeeieeeeee Non-bulk packagings: Exceeding filling limits 1,000
—Causes leak 3,000
—Leak with any contact between product and any human be|ng ............... 10,000
173.24D(Q) .veeveeeeeeeeeeeeee e Insufficient outage: 3,000
—<1%
—Causes leak 5,000
—Leak with any contact between product and any human belng ............... 10,000
173.24D(2)(3) veveveeeeeeneeenieeeeeeiee Outage <5% on PIH material ............... 5,000
—Causes leak 7,500
—Leak with any contact between product and any human be|ng ............... 10,000
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PENALTY ASSESSMENT GUIDELINES—Continued

49 CFR section Description Guideline
173.26 oo Loaded beyond gross weight or capacity as stated in specification. (Ap- 5,000
plies only if quantity limitations do not appear in packaging require-
ments of Part 173.).
173.28 ... Improper reuse, reconditioning, or remanufacture of packagings. ............... 1,000
173.29(a) ... Offering residue tank car for transportation when openings are not tightly
closed (§174.67(k) is also usually applicable). The regulation requires
offering “in the same manner as when” loaded and may be cited when
a car not meeting specifications (see §173.31(a)(1)) is released back
into transportation after unloading; same guideline amount. Guidelines
vary with the type of commodity involved:
—Hazardous material with insignificant vapor pressure and without classi- 2,000
fication as “poison” or “inhalation hazard”.
—With actual leak ............ . 5,000
—With leak allowing the product to contact any human bemg .................... 15,000
—Hazardous material with vapor pressure (essentially any gas or com- 5,000
pressed gas) and/or with classification as “poison” or “inhalation haz-
ar
—Wlth actual leak ............ 7,500
—With leak allowing the product (or fumes or vapors) to contact any 15,000
human being. (In the case of fumes, the “contact” must be substantial.).
—Where only violation is failure to secure a protective housing, e.g., the 1,000
covering for the gaging device.
173.30 .... A general duty section that should be cited with the explicit statement of
the duty.
178.31(@)(1) oo Use of a tank car not meeting specifications and the “Bulk packaging” au-
thorization in Column 8 of the § 172.101 Hazardous Materials Table ref-
erence is:
§173.240 ... 1,000
§173.241 .. 2,500
§173.242 ... 5,000
§173.243 ... 5,000
§173.244 ... 7,500
§173.245 ... 7,500
§173.247 .. 1,000
§173.314, 315 .................. 5,000
—Minor defect not affecting the ablllty of the package to contaln a haz- 500
ardous material, e.g., no chain on a bottom outlet closure plug.
Tank meets specification, but specification is not stenciled on car. Note: 1,000
§179.1(e) implies that only the builder has the duty here, but it is the
presence of the stencil that gives the shipper the right to rely on the
builder. (See § 173.22(a)(3).).
Tank car not stenciled “Not for flammable liquids,” and it should be. (AAR
Tank Car Manual, Appendlx C, Ca. 03(a)5 )
—Most cars .. . 2,500
—NMolten sulfur car ............ 500
—If flammable liquid is actually in the car 5,000
173.31(a)(4) .. Use of a tank car stenciled for one commodity to transport another ........... 5,000
173.31(a)(5) .. Use of DOT-specification tank car without shelf couplers. (Note: prior to 10,000
November 15, 1992, this did not apply to a car not carrying hazardous
materials.).
—Against a carrier, cite § 174.3 and this section ..........c.cccvcevveiiinnicnene 6,000
178.31()(6) ..vvveveveciciecceiii Use of non-DOT specification car without shelf couplers to carry haz- 10,000
ardous materials. (Applies only since November 15, 1990.).
—Against a carrier, cite § 174.3 and this section ............ccccceviiiiiiiis 6,000
173.31(a)(7) .. Use of tank car without air brake support attachments welded to pads. 5,000
(Effective July 1, 1991).
178.31(a)(15) oovcveveeeeciccccecce Tank car with nonreclosing pressure relief device used to transport Class 7,500
2 gases, Class 3 or 4 liquids, or Division 6.1 liquids, PG | or II.
173.31(a)(17) ... Tank car with interior heating coils used to transport Division 2.3 or Divi- 7,500
sion 6.1, PG |, based on inhalation toxicity.
173.31(b)(1), 173.31(b)(3) .erveveveene Shipper failure to determine (to the extent practicable) that tank, safety 5,000
appurtenances, and fittings are in proper condition for transportation;
failure to properly secure closures. (Sections 173.31(b)(1) & .31(b)(3),
often cited as together for loose closure violations, are taken as one
violation.) The unit of violation is the car, aggravated if necessary for
truly egregious condition. Sections 173.24(b) & (f) establish a “no-leak”
design standard, and 173.31 imposes that standard on operations.
—With actual leak of product . 10,000
—With actual leak allowing the product (or fumes or vapors) to contact 15,000

any human being. (With safety vent, be careful because carrier might
be at fault.).
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—Minor violation, e.g., bottom outlet cap loose on tank car of molten sul- 1,000
fur (because product is a solid when shipped).
—Failure (.31(b)(1)) to have bottom outlet cap off during loading . 1,000
173.31(D)(4) oo Filling and offering for transportation a tank car overdue for retest of tank 6,000
interior heater system, and/or safety relief valve. Note that the car may
be filled while in-date, held, and then shipped out-of-date. (Adjust pen-
alty if less than one month or more than one year overdue.).
173.31(c)(1) . Tank, interior heater system, and/or safety valve overdue for retest. If
these conditions exist, the violation is of § 173.31(b)(4). If the violation is
for improperly conducting the test(s), see the expert attorney.
173.31(c)(10) Failure to properly stencil a retest that was performed ... 1,000
173.32¢ Loose closures on an IM portable tank (§ 173.24 establishes the “tight clo- 5,000
sure” standard; § 172.32c applies it to IM portable tanks.) (The scale of
penalties is the same as for tank cars.).
—With actual leak of product 10,000
—With actual leak and human being contact ............................................... 15,000
—Minor violation . 1,000
173.314(b)(5) No commaodity stencil, compressed gas tank car. (See also § 172 330) ..... 2,500
173.314(c) ... Compressed gas loaded in excess of filling density (same basic concept 6,000
as insufficient outage).
—"“T” car with excessive voids in the thermal coating, such that the car no 5,000
longer complies with the DOT specification. Section 173.31(a)(1) re-
quires tank cars used to transport hazardous materials to meet the re-
quirements of the applicable specification and this section (§ 173.314(c))
lists 112T/114T cars as allowed for compressed gases.
PART 174
General Requirements:
1743 o Acceptance of improperly prepared shipment. This general duty section
must be accompanied by a citation to the specific section violated.
1747 s Carrier's failure to instruct employees; cannot be based on inference; (®)
§§172.700-.704 are preferred citations.
174.8(D) ..cvvveiiiiiiiicis —Failure to inspect hazardous materials (and adjacent) cars at point 4,000
where train is required to be inspected. (Unit of violation is the train.)
(Note: For all “failure to inspect” citations, the mere presence of a non-
conforming condition does not prove a failure to inspect.).
—Allowing unsafe loaded placarded car to continue in transportation be- 8,000
yond point where inspection was required). (Unit of violation is the car.).
—Failure to determine whether placards are in place and conform to ship- 5,000
ping papers (at a required inspection point). (Unit of violation is the car.).
174.9(2) oo Failure to properly inspect loaded, placarded tank car at origin or inter- 4,000
change.
174.9(b) .. Loose or insecure closures on tank car containing a residue of a haz- 1,000
ardous material. (FRA policy is that, against a railroad, this violation
must be observable from the ground because, for reasons of safety,
railroad inspectors do not climb on cars absent an indication of a leak.).
174.9(c) .. Failure to “card” a tank car overdue for tank retest . 3,000
174.10(c) Offering a noncomplying shipment in interchange ... 3,000
174.10(d) Offering leaking car of hazardous materials in interchange 10,000
17412 . Improper performance of intermediate shipper/carrier duties; applies to 3,000
forwarders and highway carriers delivering TOFC/COFC shipments to
railroads.
17414 s Failure to expedite: violation of “48-hour rule.” Note: does not apply to 1,000

cars “held short” of destination or constructively placed.

Note: This subpart (Subpart B) of Part 174 has three sections referring to
shipment documentation: §174.24 relating to accepting documents,
§174.25 relating to the preparation of movement documents, and
§174.26 relating to movement documents in the possession of the train
crew. Only the most relevant section should be cited. In most cases,
the unit of violation is the shipment, although where a unified consist is
used to give notice to the crew, there is some justification for making it
the train, especially where the discrepancy was generated using auto-
mated data processing and the error is repetitious.
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Description
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174.26(8) covvvvvveveeeeeeeesss.

174.26(b) ...

Accepting hazardous materials shipment without properly prepared ship-
ping paper. (Note: The carrier's duty extends only to the document re-
ceived, that is, a shipment of hazardous materials in an unplacarded
transport vehicle with a shipping paper showing other than a hazardous
material is not a violation against the carrier unless knowledge of the
contents of the vehicle is proved. Likewise, receipt of a tank car plac-
arded for Class 3 with a shipping paper indicating a flammable liquid
does not create a carrier violation if the car, in fact, contains a corro-
sive. On the other hand, receipt of a placarded trailer with a shipping
paper listing only FAK (“freight-all-kinds”), imposes a duty on the carrier
to inquire further and to reject the shipment if it is improperly billed.)

—Improper hazardous materials information that could cause delay or
error in emergency response.

—Total absence of hazardous materials information ............c.cccceviiiinns

—Technical errors, not likely to cause problems, especially with emer-
gency response.

—Minor errors not relating to hazardous materials emergency response,
e.g., not listing an exemption number and the exemption is not one af-
fecting emergency response.

Preparing improper movement documents. (Similar to the requirements in
§174.24, here the carrier is held responsible for preparing a movement
document that accurately reflects the shipping paper tendered to it. With
no hazardous materials information on the shipper’s bill of lading, the
carrier is not in violation—absent knowledge of hazardous contents—for
preparing a nonhazardous movement document. While “movement doc-
uments” in the rail industry used to be waybills or switch tickets (almost
exclusively), carriers are now incorporating the essential information into
a consist, expanded from its former role as merely a listing of the cars
in the train.)

—Information on the movement document is wrong to the extent that it
actually caused or materially contributed to a reaction by emergency re-
sponders that aggravated the situation or caused or materially contrib-
uted to improper handling by the carrier that led to or materially contrib-
uted to a product release.

—Total lack of hazardous materials information on movement document.
(Some shipping names alone contain sufficient information to reduce
the guideline to the next lower level, but they may be such dangerous
products that aggravation needs to be considered.).

—Some information is present, but the missing or improper description
could cause mishandling by the carrier or a delay or error in emergency
response, including missing RESIDUE description required by
§174.25(c).

—Missing/improper endorsement, unless on a switch ticket as allowed
under § 174.25(b).

—Movement document does not indicate, for a flatcar carrying trailers or
containers, which trailers or containers contain hazardous materials. (If
all trailers or containers on the flatcar contain hazardous materials,
there is no violation.).

—When the improper description is not likely to cause serious problem
(technical defect).

—NMinor errors not related to hazardous materials emergency response,
e.g., not listing an exemption number and the exemption is not one af-
fecting emergency response.

Note: Failure to include emergency response information is covered at
§172.600-604; while the normal unit of violation for movement docu-
ments is the whole document, failure to provide emergency response
information is a separate violation.

Failure to execute the required POISON GAS and EXPLOSIVES 1.1/1.2
notices. (The notice is the unit of violation, because one notice can
cover several shipments.).

Failure to deliver the required POISON GAS and EXPLOSIVES 1.1/1.2
notices to train and engine crew. (Cite this, or the above, as appro-
priate.).

Failure to transfer notice from crew to crew. (Note that this is very likely
an individual liability situation; the penalty guideline listed here, how-
ever, presumes action against a railroad.).

Failure to keep copy of notice on file ....

Train crew does not have a document indicating position in train of each
loaded, placarded car. Aggravate by 50% for Poison Gas, 2.3, and Ex-
plosives, 1.1 and 1.2. (Train is the unit of violation.).
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174.26(C) ovvvvvveveeeeesseree

—Technical violation, e.g., car is listed in correct relative order, but not in
exact numerical order, usually because of addition of car or cars to
head or tail of train. (Note: Applies only if the actual location is off by 10
or fewer cars.).

Improper paperwork in possession of train crew. (If the investigation of an
accident reveals a violation of this section and §174.25, cite this sec-
tion.) (Shipment is unit of violation, although there is justification for
making it the train if a unified consist is used to carry this information
and the violation is a pattern one throughout all, or almost all, of the
hazardous materials shipments. For intermodal traffic, “shipment” can
mean the container or trailer—e.g., a UPS trailer with several non-dis-
closed hazardous materials packages would be one unit.)

—Information on the document possessed by the train crew is wrong to
the extent that it caused or materially contributed to a reaction by emer-
gency responders that aggravated the situation or caused or materially
contributed to improper handling by the carrier that led to or materially
contributed to a product release.

—Total lack of hazardous materials information on movement document.
(Some shipping names alone contain sufficient information to reduce
the guideline to the next lower level, but they may be such dangerous
products that aggravation needs to be considered.).

—Some information is present but the error(s) could cause mishandling
by the carrier or a delay or error in emergency response. Includes miss-
ing RESIDUE description required by § 174.25(c).

—Improper information, but the hazardous materials are small shipments
(e.g., UPS moves) and PG Il (e.g., the “low hazard” materials allowed
in TOFC/COFC service without an exemption since HM-197).

—Technical defect not likely to cause delay or error in emergency re-
sponse or carrier handling.

—NMuinor error not relating to emergency response or carrier handling, e.g.,
not listing the exemption number on document and the exemption is not
one affecting emergency response.

—Failure to maintain “an adequate supply of placards.” [The violation is
for “failure to replace”; if missing placards are replaced, the supply is
obviously adequate, if not, failure to have a placard is not a separate
violation from failure to replace it.]

—Failure to replace lost or destroyed placards based on shipping paper
information. (This is in addition to the basic placarding mistakes in, for
instance, §172.504.).

Note: A railroad’s placarding duties are to not accept a car without plac-
ards [§172.508(b)]; to maintain an “adequate supply” of placards and
to replace them based on shipping paper information [§ 174.33]; and to
not transport a car without placards [§ 174.59]. At each inspection point,
a railroad must determine that all placards are in place. [§ 172.8(b)] The
“next inspection point” replacement requirement in § 174.59, q.v., refers
to placards that disappear between inspection points; a car at an in-
spection point must be placarded because it is in transportation, even if
held up at that point. [49 U.S.C. 5102(12)]

Failure to report hazardous materials accidents or incidents. Cite
§§171.15 or 171.16 as appropriate.
Moving leaking tank car unnecessarily ...

Failure to stencil leaking tank car ...........

Loss of product resulted in human being contact because of improper car-
rier handling.

Failure to block and brace as prescribed. (See also §§174.61, .63, .101,
.112, .115; where these more specific sections apply, cite them.) Note:
The regulatory requirement is that hazardous materials packages be
loaded and securely blocked and braced to prevent the packages from
changing position, falling to the floor, or sliding into each other. If the
load is tight and secure, pieces of lumber or other materials may not be
necessary to achieve the “tight load” requirement. Be careful on these
and consult freely with the expert attorney and specialists in the Haz-
ardous Materials Division.

—~General failure to block and brace ....

—Inadequate blocking and bracing (an attempt was made but blocking/
bracing was insufficient.).

—Inadequate blocking and bracing leading to a leak ...........cccccccoviiiiinnne

—Inadequate blocking and bracing leading to a leak and human being
contact.
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174.59 ...

174.61 ...

174.63(2) & () weoverrrrerrr.

SR ZC () N

174.63(8) crvvvvvveveeeerrsrrser
174.67(8)(1) wovvvveeeeeererrrrre

174.67(a)(2) ..

174.67(8)(3) wovvvvveveeerrrrrrr

174.67(C)(2) wovvvvveeeerrrrrrrr

174.67(h) ...
174.67(i) .
174.67(j) .

174.67(K) ...

Marking and placarding. Note: As stated elsewhere, a railroad’s
placarding duties are to not accept a car without placards
[§172.508(b)], to maintain an “adequate supply” of placards and to re-
place them based on shipping paper information [§174.33], and to not
transport a car without placards [§174.59]. At each inspection point, a
railroad must determine that all placards are in place. [§172.8(b)] The
“next inspection point” replacement requirement in this section refers to
placards that disappear between inspection points. A car at an inspec-
tion point must be placarded because it is in transportation [49 U.S.C.
5102(12)], even if held up at that point. Because the statute creates civil
penalty liability only if a violation is “knowing,” that is, “a reasonable
person knew or should have known that an act performed by him was
in violation of the HMR,” and because railroads are not under a duty to
inspect hazardous materials cars merely standing in a yard, violations
written for unplacarded cars in yards must include proof that the railroad
knew about the unplacarded cars and took no corrective action within a
reasonable time. (Note also that the real problem with unplacarded cars
in a railyard may be a lack of emergency response information,
§§172.600-.604, and investigation may reveal that those sections
should be cited instead of this one.)

—Complete failure to placard

—One placard missing (add $1,000 per missing placard up to a total of
three; then use the guideline above).

For other placarding violations, see §§172.500-.560 and determine if one
of them more correctly states the violation.

Improper transportation of transport vehicle or freight container on flat car.
(Note: If improper lading restraint is the violation, see §174.55; if im-
proper restraint of a bulk packaging inside a closed transport vehicle is
the violation, see § 174.63(b).).

—Improper transportation of portable tank or other bulk packaging in
TOFC/COFC service.

—Improper transportation leading to a release of product . .

—Improper transportation leading to a release and human being contact ..

Improper securement of bulk packaging inside enclosed transport vehicle
or freight container.

—General failure to secure

—Inadequate securement (an anempt to secure was made but the means
of securement were inadequate).

—Inadequate securement leading to a leak

—Inadequate securement leading to a leak and human being contact

Transportation of cargo tank or multi-unit tank car tank without authonza—
tion and in the absence of an emergency.

Tank car unloading operations performed by persons not properly in-
structed (case cannot be based on inference).

Unloading without brakes set and/or wheels blocked. (The enforcement
standard, as per 1995 Hazardous Materials Technical Resolution Com-
mittee, is that sufficient handbrakes must be applied on one or more
cars to prevent movement and each car with a handbrake set must be
blocked in both directions. The unloading facility must make a deter-
mination on how many brakes to set.)

—No brakes set, no wheels blocked, or fewer brakes set/wheels blocked
than facility’s operating plan.

—No brakes set, but wheels blocked .....

—Brakes set, but wheels not blocked .

Unloading without cautions signs properly dlsplayed (See Part 218 Sub-
part B).

Failure to use non-metallic block to prop manway cover open while un-
loading through bottom outlet.

—Flammable or combustible liquid, or other product with a vapor flash
point hazard.

—NMaterial with no vapor flammability hazard

Insecure unloading connections, such that product is actually leaking

Unattended unloading ......

Discontinued unloading without dlsconnectlng aII unloadmg connectlons
tightening valves, and applying closures to all other openings. (Note: If
the car is attended, this subsection does not apply.).

Preparation of car after unloading: Removal of unloading connections is
required, as is the closing of all openings with a “suitable tool.” Note:
This subsection requires unloading connections to be “removed” when
unloading is complete, §174.67(j) requires them to be “disconnected”
for a temporary cessation of unloading. The penalties recommended
here mirror those in § 173.29, dealing with insecure closures generally.
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—Hazardous material with insignificant vapor pressure and without classi- 2,000
fication as “poison” or “inhalation hazard”.
—With actual leak ............ 5,000
—With leak allowing the product to contact any human belng .................... 15,000
—Hazardous material with vapor pressure (essentially any gas or com- 5,000
pressed gas) and/or with classification as “poison” or “inhalation haz-
ard”.
—With actual leak ............ 7,500
—With leak allowing the product (or fumes or vapors) to contact any 15,000
human being). Note: Contact with fumes must be substantial.
174.69 ..o —Complete failure to remove loaded placards and replace with RESIDUE 6,000
placard on tank cars.
—Partial failure. (Unit of violation is the placard; the guideline is used for 1,000
each placard up to 3, then the penalty above is applicable.).
174.81 s —Failure to obey segregation requirements for materials forbidden to be 6,000
stored or transported together. (“X” in the table).
—Failure to obey segregation requirements for materials that must be 4,000
separated to prevent commingling in the event of a leak. (“O” in the
table).
174.83(a) .. Improper switching of placarded rail cars 5,000
174.83(b) .. Improper switching of loaded rail car containing DIVISIOn 1. 1/1 2 23 PG I 8,000
Zone A, or Division 6.1 PG | Zone A, or DOT 113 tank car placarded
for 2.1.
174.83(c)—(e) Improper switching of placarded flatcar 5,000
174.83(f) ... Switching Division 1.1/1.2 without a buffer car or placement of Division 8,000
1.1/1.2 car under a bridge or alongside a passenger train or platform.
17484 ..o, Improper handling of Division 1.1/1.2, 2.3 PG | Zone A, 6.1 PG | Zone A 4,000
in relation to guard or escort cars.
Improper Train Placement (The unit of violation under this section is the
car. Where more than one placarded car is involved, e.g., if 2 placarded
cars are too close to the engine, both are violations. Where both have a
similar violation, e.g., a Division 1.1 car next to a loaded tank car of a
Class 3 material, each car gets the appropriate penalty as listed below.)
RESIDUE car without at least 1 buffer from engine or occupied caboose .. 3,000
Placard Group 1—Division 1.1/1.2 (Class A explosive) materials
—Fewer than 6 cars (where train length permits) from engine or occupied 8,000
caboose.
—As above but with at least 1 buffer .... 7,000
—No buffer at all (where train length doesn’t permll 5) 8,000
—Next to open top car with lading beyond car ends or, if shifted, would 7,000
be beyond car ends.
—Next to loaded flat car, except closed TOFC/COFC equipment, auto 6,000
carriers, specially equipped car with tie-down devices, or car with per-
manent bulkhead.
—Next to operating temperature-control equipment or internal combustion 7,000
engine in operation.
—Next to placarded car, except one from same placard group or COM- 7,000
BUSTIBLE.
Placard Group 2—Division 1.3/1.4/1.5 (Class B and C explosives); Class
2 (compressed gas, other than Division 2.3, PG 1 Zone A; Class 3
(flammable liquids); Class 4 (flammable solid); Class 5 (oxidizing mate-
rials); Class 6, (poisonous liquids), except 6.1 PG 1 Zone A; Class 8
(corrosive materials).
For tank cars:
—Fewer than 6 cars (where train length permits) from engine or occupied 6,000
caboose.
—As above but with at least 1 buffer ... 5,000
No buffer at all (where train length doesn’t permit 5) 6,000
—Next to open top car with lading beyond car ends or, if shifted, would 5,000
be beyond car ends.
—Next to loaded flat car, except closed TOFC/COFC equipment, auto 4,000
carriers, specially equipped car with tie-down devices, or car with per-
manent bulkhead.
—Next to operating temperature-control equipment or internal combustion 5,000
engine in operation.
—Next to placarded car, except one from same placard group or COM- 5,000
BUSTIBLE.
For other rail cars:
—Next to placarded car, except one from same placard group or COM- 5,000

BUSTIBLE.
Placard Group 3—Divisions 2.3 (PG 1 Zone A; poisonous gases) and 6.1
(PG 1 Zone A; poisonous materials)
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For tank cars:
—Fewer than 6 cars (where train length permits) from engine or occupied 8,000
caboose.
—As above but with at least 1 buffer .... 7,000
No buffer at all (where train length doesn’t permit 5) 8,000
—Next to open top car with lading beyond car ends or, if shifted, would 7,000
be beyond car ends.
—Next to loaded flat car, except closed TOFC/COFC equipment, auto 6,000
carriers, specially equipped car with tie-down devices, or car with per-
manent bulkhead.
—Next to operating temperature-control equipment or internal combustion 7,000
engine in operation.
—Next to placarded car, except one from same placard group or COM- 7,000
BUSTIBLE.
For other rail cars:
—Next to placarded car, except one from same placard group or COM- 5,000
BUSTIBLE.
Placard Group 4—Class 7 (radioactive) materials.
For rail cars:
—Next to locomotive or occupied caboose 8,000
—Next to placarded car, except one from same placard group or COM- 5,000
BUSTIBLE.
—Next to carload of undeveloped film .. 3,000
174.86 ... Exceeding maximum allowable operating speed (15 mph) wh|Ie trans- 3,000
porting molten metals or molten glass.
174.101(0)(4) wovvevrviiiciis Failure to have proper explosives placards on flatcar carrying trailers/con-
tainers placarded for Class 1. (Except for a complete failure to placard,
the unit of violation is the placard.).
—Complete failure to placard 7,500
—One placard missing (add $1,000 per missing placard up to a total of 1,000
three, then use the guideline above).
174.104(f) woveeeieeeen Failure to retain car certificates at “forwarding station” .............cccccceeinenes 1,000
Failure to attach car certificates to car. (Unit of violation is the certificate, 1,000
2 are required.).
174.204 ... Improper tank car delivery of gases (Class 2 materials) . 3,000
174.304 . Improper tank car delivery of flammable liquids (Class 3 materials) .. 3,000
174.600 .... Improper tank car delivery of materials extremely poisonous by |nha|at|on 5,000
(Division 2.3 Zone A or 6.1 Zone A materials).
PART 178
178.2(D) oo Package not constructed according to specifications—also cite section not
complied with.
—Bulk packages, |nc|ud|ng ponable tanks 8,000
—55-gallon drum 2,500
—Smaller package ............ 1,000
PART 179
179.1(8) v Tank car not constructed according to specifications—also cite section not 8,000
complied with. (Note: Part 179 violations are against the builder or re-
pairer. Sections in this Part are often cited in conjunction with violations
of §§172.330 and 173.31 (a)&(b) by shippers. In such cases, the Part
179 sections are cited as references, not as separate alleged viola-
tions.).
179.6 o Repair procedures not in compliance with Appendix R of the Tank Car 5,000

Manual.

1See §172.334.

2See §172.516.

3Varies.

4 See specific section.

5See penalties: 172.700-.704.

[61 FR 38647, July 25, 1996, as amended at 69 FR 30591, May 28, 2004]
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APPENDIX C TO PART 209—FRA’S POLICY
STATEMENT CONCERNING SMALL EN-
TITIES

This policy statement required by the
Small Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121)
(SBREFA) explains FRA’s communication
and enforcement policies concerning small
entities subject to the federal railroad safety
laws. These policies have been developed to
take into account the unique concerns and
operations of small businesses in the admin-
istration of the national railroad safety pro-
gram, and will continue to evolve to meet
the needs of the railroad industry. For pur-
poses of this policy statement, the Regu-
latory Flexibility Act (5 U.S.C. 601, et seq.),
and the ‘‘excessive demand’ provisions of
the Equal Justice Act (5 U.S.C. 504 (a)(4), and
28 U.S.C. 2412 (d)(1)(D)), Class III railroads,
contractors and hazardous materials ship-
pers meeting the economic criteria estab-
lished for Class III railroads in 49 CFR 1201.1-
1, and commuter railroads or small govern-
mental jurisdictions that serve populations
of 50,000 or less constitute the class of orga-
nizations considered ‘‘small entities” or
‘‘small businesses.”’

FRA understands that small entities in the
railroad industry have significantly different
characteristics than larger carriers and ship-
pers. FRA believes that these differences ne-
cessitate careful consideration in order to
ensure that those entities receive appro-
priate treatment on compliance and enforce-
ment matters, and enhance the safety of
railroad operations. Therefore, FRA has de-
veloped programs to respond to compliance-
related inquiries of small entities, and to en-
sure proper handling of civil penalty and
other enforcement actions against small
businesses.

SMALL ENTITY COMMUNICATION POLICY

It is FRA’s policy that all agency per-
sonnel respond in a timely and comprehen-
sive fashion to the inquiries of small entities
concerning rail safety statutes, safety regu-
lations, and interpretations of these statutes
and regulations. Also, FRA personnel pro-
vide guidance to small entities, as needed, in
applying the law to specific facts and situa-
tions that arise in the course of railroad op-
erations. These agency communications take
many forms, and are tailored to meet the
needs of the requesting party.

FRA inspectors provide training on the re-
quirements of all railroad safety statutes
and regulations for new and existing small
businesses upon request. Also, FRA inspec-
tors often provide impromptu training ses-
sions in the normal course of their inspec-
tion duties. FRA believes that this sort of
preventive, rather than punitive, commu-
nication greatly enhances railroad safety.
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FRA’s Office of Safety and Office of Chief
Counsel regularly provide oral and written
responses to questions raised by small enti-
ties concerning the plain meaning of the
railroad safety standards, statutory require-
ments, and interpretations of the law. As re-
quired by the SBREFA, when FRA issues a
final rule that has a significant impact on a
substantial number of small entities, FRA
will also issue a compliance guide for small
entities concerning that rule.

It is FRA’s policy to maintain frequent
and open communications with the national
representatives of the primary small entity
associations and to consult with these orga-
nizations before embarking on new policies
that may impact the interests of small busi-
nesses. In some regions of the country where
the concentration of small entities is par-
ticularly high, FRA Regional Administrators
have established programs in which all small
entities in the region meet with FRA re-
gional specialists on a regular basis to dis-
cuss new regulations, persistent safety con-
cerns, emerging technology, and compliance
issues. Also, FRA regional offices hold peri-
odic conferences, in which specific blocks of
time are set aside to meet with small busi-
nesses and hear their concerns.

In addition to these communication prac-
tices, FRA has instituted an innovative part-
nership program that expands the extent to
which small entities participate in the devel-
opment of policy and process. The Railroad
Safety Advisory Committee (RSAC) has been
established to advise the agency on the de-
velopment and revision of railroad safety
standards. The committee consists of a wide
range of industry representatives, including
organizations that represent the interests of
small business. The small entity representa-
tive groups that sit on the RSAC may ap-
point members of their choice to participate
in the development of new safety standards.
This reflects FRA’s policy that small busi-
ness interests must be heard and considered
in the development of new standards to en-
sure that FRA does not impose unnecessary
economic burdens on small businesses, and
to create more effective standards. Finally,
FRA’s Web site (http:/www.fra.dot.gov)
makes pertinent agency information avail-
able instantly to the public.

FRA’s longstanding policy of open commu-
nication with small entities is apparent in
these practices. FRA will make every effort
to develop new and equally responsive com-
munication procedures as is warranted by
new developments in the railroad industry.

SMALL ENTITY ENFORCEMENT POLICY

FRA has adopted an enforcement policy
that addresses the unique nature of small en-
tities in the imposition of civil penalties and
resolution of those assessments. Pursuant to
FRA’s statutory authority, and as described
in Appendix A to 49 CFR part 209, it is FRA’s
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policy to consider a variety of factors in de-
termining whether to take enforcement ac-
tion against persons, including small enti-
ties, who have violated the safety laws and
regulations. In addition to the seriousness of
the violation and the person’s history of
compliance, FRA inspectors consider ‘‘such
other factors as the immediate cir-
cumstances make relevant.” In the context
of violations by small entities, those factors
include whether the violations were made in
good faith (e.g., based on an honest mis-
understanding of the law), and whether the
small entity has moved quickly and thor-
oughly to remedy the violation(s). In gen-
eral, the presence of both good faith and
prompt remedial action militates against
taking a civil penalty action, especially if
the violations are isolated events. On the
other hand, violations involving willful ac-
tions and/or posing serious health, safety, or
environmental threats should ordinarily re-
sult in enforcement actions, regardless of the
entity’s size.

Once FRA has assessed a civil penalty, it is
authorized to adjust or compromise the ini-
tial penalty claims based on a wide variety
of mitigating factors, unless FRA must ter-
minate the claim for some reason. FRA has
the discretion to reduce the penalty as it
deems fit, but not below the statutory mini-
mums. The mitigating criteria FRA evalu-
ates are found in the railroad safety statutes
and SBREFA: The severity of the safety or
health risk presented; the existence of alter-
native methods of eliminating the safety
hazard; the entity’s culpability; the entity’s
compliance history; the entity’s ability to
pay the assessment; the impacts an assess-
ment might exact on the entity’s continued
business; and evidence that the entity acted
in good faith. FRA staff attorneys regularly
invite small entities to present any informa-
tion related to these factors, and reduce civil
penalty assessments based on the value and
integrity of the information presented. Staff
attorneys conduct conference calls or meet
with small entities to discuss pending viola-
tions, and explain FRA’s view on the merits
of any defenses or mitigating factors pre-
sented that may have resulted or failed to
result in penalty reductions. Among the
‘“‘other factors’” FRA considers at this stage
is the promptness and thoroughness of the
entity’s remedial action to correct the viola-
tions and prevent a recurrence. Small enti-
ties should be sure to address these factors
in communications with FRA concerning
civil penalty cases. Long-term solutions to
compliance problems will be given great
weight in FRA’s determinations of a final
settlement offer.

Finally, under FRA’s Safety Assurance and
Compliance Program (SACP), FRA identifies
systemic safety hazards that continue to
occur in a carrier or shipper operation, and
in cooperation with the subject business, de-
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velops an improvement plan to eliminate
those safety concerns. Often, the plan pro-
vides small entities with a reasonable time
frame in which to make improvements with-
out the threat of civil penalty. If FRA deter-
mines that the entity has failed to comply
with the improvement plan, however, en-
forcement action is initiated.

FRA’s small entity enforcement policy is
flexible and comprehensive. FRA’s first pri-
ority in its compliance and enforcement ac-
tivities is public and employee safety. How-
ever, FRA is committed to obtaining compli-
ance and enhancing safety with reasoned,
fair methods that do not inflict undue hard-
ship on small entities.

[68 FR 24894, May 9, 2003]
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SOURCE: 48 FR 56758, Dec. 23, 1983, unless
otherwise noted.
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Subpart A—General Provisions

§210.1 Scope of part.

This part prescribes minimum com-
pliance regulations for enforcement of
the Railroad Noise Emission Standards
established by the Environmental Pro-
tection Agency in 40 CFR part 201.

§210.3 Applicability.

(a) Except as provided in paragraph
(b) of this section, the provisions of
this part apply to the total sound emit-
ted by moving rail cars and loco-
motives (including the sound produced
by refrigeration and air conditioning
units that are an integral element of
such equipment), active retarders,
switcher locomotives, car coupling op-
erations, and load cell test stands, op-
erated by a railroad as defined in 45
U.S.C. 22, under the conditions de-
scribed in this part and in 40 CFR part
201.

(b) The provisions of this part do not
apply to—

(1) Steam locomotives;

(2) Street, suburban, or interurban
electric railways unless operated as a
part of the general railroad system of
transportation;

(3) Sound emitted by warning de-
vices, such as horns, whistles, or bells
when operated for the purpose of safe-
ty;

(4) Special purpose equipment that
may be located on or operated from
rail cars;

(5) As prescribed in 40 CFR 201.10, the
provisions of 40 CFR 201.11 (a) and (b)
and (¢) do not apply to gas
turbinepowered locomotives or any lo-
comotive type that cannot be con-
nected by any standard method to a
load cell; or

(6) Inert retarders.

[48 FR 56758, Dec. 23, 1983, as amended at 54
FR 33228, Aug. 14, 1989]

§210.5 Definitions.

(a) Statutory definitions. All terms
used in this part and defined in the
Noise Control Act of 1972 (42 U.S.C. 4901
et seq.) have the definition set forth in
that Act.

(b) Definitions in standards. All terms
used in this part and defined in §201.1
of the Railroad Noise Emission Stand-
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§210.9

ards, 40 CFR 201.1, have the definition
set forth in that section.

(c) Additional definitions. As used in
this part—

Administrator means the Federal Rail-
road Administrator, the Deputy Ad-
ministrator, or any official of FRA to
whom the Administrator has delegated
authority to act in the Administrator’s
stead.

Consist of a locomotive and rail cars
means one or more locomotives cou-
pled to a rail car or rail cars.

FRA means the Federal Railroad Ad-
ministration.

Inert retarder means a device or sys-
tem for holding a classified cut of cars
and preventing it from rolling out the
bottom of a railyard.

Inspector means FRA inspectors or
FRA specialists.

Noise defective means the condition in
which railroad equipment is found to
exceed the Railroad Noise Emission
Standards, 40 CFR part 201.

Railroad equipment means rail cars,
locomotives, active retarders, and load
cell test stands.

Standards means the Railroad Noise
Emission Standards, 40 CFR part 201.
(See appendix A in this part for a list-
ing.)

§210.7 Responsibility for noise defec-
tive railroad equipment.

Any railroad that wuses railroad
equipment that is noise defective or
engages in a car coupling operating
that results in excessive noise accord-
ing to the criteria established in this
part and in the Standards is respon-
sible for compliance with this part.
Subject to §210.9, such railroad shall—

(a) Correct the noise defect;

(b) Remove the noise defective rail-
road equipment from service; or

(c) Modify the car coupling procedure
to bring it within the prescribed noise
limits.

§210.9 Movement of a noise defective
locomotive, rail car, or consist of a
locomotive and rail cars.

A locomotive, rail car, or consist of a
locomotive and rail cars that is noise
defective may be moved no farther
than the nearest forward facility where
the noise defective conditions can be
eliminated only after the locomotive,
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rail car, or consist of a locomotive and
rail cars has been inspected and been
determined to be safe to move.

§210.11 Waivers.

(a) Any person may petition the Ad-
ministrator for a waiver of compliance
with any requirement in this part. A
waiver of compliance with any require-
ment prescribed in the Standards may
not be granted under this provision.

(b) Each petition for a waiver under
this section must be filed in the man-
ner and contain information required
by 49 CFR part 211.

(c) If the Administrator finds that a
waiver of compliance applied for under
paragraph (a) of this section is in the
public interest and is consistent with
railroad noise abatement and safety,
the Administrator may grant a waiver
subject to any condition he deems nec-
essary. Notice of each waiver granted,
including a statement of the reasons
therefor, will be published in the FED-
ERAL REGISTER.

§210.13 Penalty.

Any person who operates railroad
equipment subject to the Standards in
violation of any requirement of this
part or of the Standards is liable to
penalty as prescribed in section 11 of
the Noise Control Act of 1972 (42 U.S.C.
4910), as amended.

Subpart B—Inspection and Testing

§210.21 Scope of subpart.

This subpart prescribes the compli-
ance criteria concerning the require-
ments for inspection and testing of
railroad equipment or operations cov-
ered by the Standards.

§210.23 Authorization.

(a) An inspector is authorized to per-
form any noise test prescribed in the
Standards and in the procedures of this
part at any time, at any appropriate
location, and without prior notice to
the railroad, for the purpose of deter-
mining whether railroad equipment is
in compliance with the Standards.

(b)(1) An inspector is authorized to
request that railroad equipment and
appropriate railroad personnel be made
available for a passby or stationary
noise emission test, as prescribed in
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the Standards and in the procedures of
this part, and to conduct such test, at
a reasonable time and location, for the
purpose of determining whether the
railroad equipment is in compliance
with the Standards.

(2) If the railroad has the capability
to perform an appropriate noise emis-
sion test, as prescribed in the Stand-
ards and in the procedures of this part,
an inspector is authorized to request
that the railroad test railroad equip-
ment. The railroad shall perform the
appropriate test as soon as practicable.

(3) The request referred to in this
paragraph will be in writing, will state
the grounds upon which the inspector
has reason to believe that the railroad
equipment does not conform to the
Standards, and will be presented to an
appropriate operating official of the
railroad.

(4) Testing or submission for testing
is not required if the cause of the noise
defect is readily apparent and the in-
spector verifies that it is corrected by
the replacement of defective compo-
nents or by instituting a normal main-
tenance or repair procedure.

(c)(1) An inspector is authorized to
inspect or examine a locomotive, rail
car, or consist of a locomotive and rail
cars operated by a railroad, or to re-
quest that the railroad inspect or ex-
amine the locomotive, rail car, or con-
sist of a locomotive and rail cars,
whenever the inspector has reason to
believe that it does not conform to the
requirements of the Standards.

(2) An inspector may request that a
railroad conduct an inspection or ex-
amination of a locomotive, rail car, or
consist of a locomotive and rail cars on
the basis of an excessive noise emission
level measured by a passby test. If,
after such inspection or examination,
no mechanical condition that would re-
sult in a noise defect can be found and
the inspector verifies that no such me-
chanical condition exists, the loco-
motive, rail car, or consist of a loco-
motive and rail cars may be continued
in service.

(3) The requests referred to in this
paragraph will be in writing, will state
the grounds upon which the inspector
has reason to believe that the loco-
motive, rail car, or consist of a loco-
motive and rail cars does not conform
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to the Standards, and will be presented
to an appropriate operating official of
the railroad.

(4) The inspection or examination re-
ferred to in this paragraph may be con-
ducted only at recognized inspection
points or scheduled stopping points.

§210.25 Measurement criteria and pro-
cedures.

The parameters and procedures for
the measurement of the noise emission
levels are prescribed in the Standards.

(a) Quantities measured are defined
in §201.21 of the Standards.

(b) Requirements for measurement
instrumentation are prescribed in
§201.22 of the Standards. In addition,
the following calibration procedures
shall be used:

(1)(i) The sound level measurement
system including the microphone shall
be calibrated and appropriately ad-
justed at one or more nominal fre-
quencies in the range from 250 through
1000 Hz at the beginning of each series
of measurements, at intervals not ex-
ceeding 1 (one) hour during continual
use, and immediately following a meas-
urement indicating a violation.

(ii) The sound level measurement
system shall be checked not less than
once each year by its manufacturer, a
representative of its manufacturer, or
a person of equivalent special com-
petence to verify that its accuracy
meets the manufacturer’s design cri-
teria.

(2) An acoustical calibrator of the
microphone coupler type designed for
the sound level measurement system in
use shall be used to calibrate the sound
level measurement system in accord-
ance with paragraph (b)(1)(i) of this
section. The calibration must meet or
exceed the accuracy requirements spec-
ified in section 5.4.1 of the American
National Standard Institute Standards,
“Method for Measurement of Sound
Pressure Levels,”” (ANSI S1.13-1971) for
field method measurements.

(c) Acoustical environment, weather
conditions, and background noise re-
quirements are prescribed in §201.23 of
the Standards. In addition, a measure-
ment tolerance of 2 dB(A) for a given
measurement will be allowed to take
into account the effects of the factors
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§210.29

listed below and the interpretations of
these effects by enforcement personnel:

(1) The common practice of reporting
field sound level measurements to the
nearest whole decibel;

(2) Variations resulting from com-
mercial instrument tolerances;

(3) Variations resulting from the to-
pography of the noise measurement
site;

(4) Variations resulting from atmos-
pheric conditions such as wind, ambi-
ent temperature, and atmospheric pres-
sure; and

(5) Variations resulting from re-
flected sound from small objects al-
lowed within the test site.

§210.27 New locomotive certification.

(a) A railroad shall not operate a lo-
comotive built after December 31, 1979,
unless the locomotive has been cer-
tified to be in compliance with the
Standards.

(b) The certification prescribed in
this section shall be determined for
each locomotive model, by either—

(1) Load cell testing in accordance
with the criteria prescribed in the
Standards; or

(2) Passby testing in accordance with
the criteria prescribed in the Stand-
ards.

(c) If passby testing is used under
paragraph (b)(2) of this section, it shall
be conducted with the locomotive oper-
ating at maximum rated horsepower
output.

(d) Each new locomotive certified
under this section shall be identified by
a permanent badge or tag attached in
the cab of the locomotive near the lo-
cation of the inspection Form F 6180.49.
The badge or tag shall state:

(1) Whether a load cell or passby test
was used;

(2) The date and location of the test;
and

(3) The A-weighted sound level read-
ing in decibels obtained during the
passby test, or the readings obtained at
idle throttle setting and maximum
throttle setting during a load cell test.

§210.29 Operation standards (moving
locomotives and rail cars).

The operation standards for the noise
emission levels of moving locomotives,
rail cars, or consists of locomotives
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and rail cars are prescribed in the
Standards and duplicated in appendix
A of this part.

(a) Measurements for compliance
shall be made in compliance with the
provisions of subpart C of the Stand-
ards and the following:

(1) Consists of locomotives con-
taining at least one locomotive unit
manufactured prior to December 31,
1979, shall be evaluated for compliance
in accordance with §201.12(a) of the
Standards, unless a locomotive within
the consist is separated by at least 10
rail car lengths or 500 feet from other
locomotives in the consist, in which
case such separated locomotives may
be evaluated for compliance according
to their respective built dates.

(2) Consists of locomotives composed
entirely of locomotive units manufac-
tured after December 31, 1979, shall be
evaluated for compliance in accordance
with §201.12(b) of the Standards.

(3) If the inspector cannot establish
the built dates of all locomotives in a
consist of locomotives measured under
moving conditions, evaluation for com-
pliance shall be made in accordance
with §201.12(a) of the Standards.

(b) Noise emission standards for rail
cars operating under moving condi-
tions are contained in §201.13 of the
Standards and are stated in appendix A
of this part. If speed measurement
equipment used by the inspector at the
time of the measurement is not oper-
ating within an accuracy of 5 miles per
hour, evaluation for compliance shall
be made in accordance with §201.13(2)
of the Standards.

(c) Locomotives and rail cars tested
pursuant to the procedures prescribed
in this part and in the Standards shall
be considered in noncompliance when-
ever the test measurement, minus the
appropriate tolerance (§210.25), exceeds
the noise emission levels prescribed in
appendix A of this part.

§210.31 Operation standards (sta-
tionary locomotives at 30 meters).

(a) For stationary locomotives at
load cells:

(1) Each noise emission test shall
begin after the engine of the loco-
motive has attained the normal cooling
water operating temperature as pre-
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scribed by the locomotive manufac-
turer.

(2) Noise emission testing in idle or
maximum throttle setting shall start
after a 40 second stabilization period in
the throttle setting selected for the
test.

(3) After the stabilization period as
prescribed in paragraph (a)(2) of this
section, the A-weighted sound level
reading in decibels shall be observed
for an additional 30-second period in
the throttle setting selected for the
test.

(4) The maximum A-weighted sound
level reading in decibels that is ob-
served during the 30-second period of
time prescribed in paragraph (a)(3) of
this section shall be used for test meas-
urement purposes.

(b) The following data determined by
any locomotive noise emission test
conducted after December 31, 1976,
shall be recorded in the ‘‘Remarks”
section on the reverse side of Form F
6180.49:

(1) Location of test;

(2) Type of test;

(3) Date of test; and

(4) The A-weighted sound level read-
ing in decibels obtained during the
passby test, or the readings obtained at
idle throttle setting and maximum
throttle setting during a load cell test.

(c) Any locomotive subject to this
part that is found not to be in compli-
ance with the Standards as a result of
a passby test shall be subjected to a
load cell test or another passby test
prior to return to service, except that
no such retest shall be required if the
cause of the noise defect is readily ap-
parent and is corrected by the replace-
ment of defective components or by a
normal maintenance or repair proce-
dure.

(d) The last entry recorded on Form
F 6180.49 as required in paragraph (b) of
this section shall be transcribed to a
new Form FRA F 6180.49 when it is
posted in the locomotive cab.

(e) Locomotives tested pursuant to
the procedures prescribed in this part
and in the Standards shall be consid-
ered in noncompliance wherever the
test measurement, minus the appro-
priate tolerance (§210.25), exceeds the
noise emission levels precribed in ap-
pendix A of this part.
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§210.33 Operation standards (switcher
locomotives, load cell test stands,
car coupling operations, and re-
tarders).

(a) Measurement on receiving prop-
erty of the noise emission levels from
switcher locomotives, load cell test
stands, car coupling operations, and re-
tarders shall be performed in accord-

Pt. 210, App. B

ance with the requirements of 40 CFR
part 201 and §210.25 of this part.

(b) These sources shall be considered
in noncompliance whenever the test
measurement, minus the appropriate
tolerance (§210.25), exceeds the noise
emission levels prescribed in appendix
A of this part.

APPENDIX A TO PART 210—SUMMARY OF NOISE STANDARDS, 40 CFR PART 201

Noise
standard—
Paragraph and section Noise source A weighted | Noise measure ! Measurement lo-
sound cation
level in dB
All Locomotives Manufactured on or Before 31
December 1979
201.11(a) .... Stationary, Idle Throttle Setting 73 | Limax (slow) 30 m (100 ft)
201.11(a) . Stationary, All Other Throttle Settings . 93 | ... do ... Do.
201.12(a) .... Moving . 96 | Lmax (fast) . Do.
All Locomotives Manufactured After 31
December 1979
201.11(b) ... Stationary, Idle Throttle Setting . 70 | Linax (slow) ... Do.
201.11(b) . Stationary, All Other Throttle Settings . 87 | ...... do ... Do.
201.12(b) .... Moving . 90 | Limax (fast) Do.
201.11(c) and Additional Requirement for Switcher Locomotives 65 | Loo (fast)? Receiving prop-
201.12(c). Manufactured on or Before 31 December 1979 erty
Operating in Yards Where Stationary Switcher
and other Locomotive Noise Exceeds the Re-
ceiving Property Limit of.
201.11(c) .... Stationary, Idle Throttle Setting 70 | Linax (slow) 30 m (100 ft)
201.11(c) .... Stationary, All Other Throttle Settings . 87 | ...... do Do.
201.12(C) wveveveerrerieens Moving ............... 90 | Limax (fast) ........... Do.
Rail Cars
201.13(1) ... Moving at Speeds of 45 mph or Less 88| ...... do Do.
201.13(2) .... Moving at Speeds Greater than 45 mph . 93 ... do Do.
Other Yard Equipment and Facilities
20114 e REtarders .........cooveveeeiiiieiicieee e 83 | Lagjavemax (fast) .... | Receiving prop-
erty
201. Car-Coupling Operations .... 92 | ... do ... Do.
201. Locomotive Load Cell Test Stands, ere the 65 | Loo (fast)2 . Do.
Noise from Locomotive Load Cell Operations
Exceeds the Receiving Property Limits of.
201.16(2) wveoveverrerieens Primary Standard ..........c.ccooeiiiiiiiiis 78 | Limax (slOw) .......... 30 m (100 ft).
201.16(D) .ovvvereiicns Secondary Standard if 30-m Measurement Not 65 | Loo (fast) ............. Receiving prop-
Feasible. erty located
more than 120
m from Load
Cell.

1 Lmax=Maximum sound level; Loo=Statistical sound level exceeded 90% of the time; L.gjavemax=Adjusted average maximum

sound level.

2o must be validated by determining that Lio—Los is less than or equal to 4dB (A).

[48 FR 56758, Dec. 23, 1983; 49 FR 1521, Jan. 12, 1984]

APPENDIX B TO PART 210—SWITCHER
LOCOMOTIVE ENFORCEMENT POLICY

The EPA standards require that the noise
emissions from all switcher locomotives in a
particular facility be less than prescribed
levels measured at 30 meters, under all oper-
ating modes. This requirement is deemed to
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be met unless ‘‘receiving property’’ noise due
to switcher locomotives exceeds 65 dB(A),
when measured in accordance with subpart C
of 40 CFR part 201. The 65 dB(A) receiving
property standard is the ‘‘trigger’’ for requir-
ing the 30-meter test of switcher loco-
motives.
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The purpose underlying FRA’s enforce-
ment of the noise standards is to reduce the
impact of rail operations noise on receiving
properties. In some instances, measures
other than the 30-meter test approach may
more effectively reduce the noise levels at
receiving properties; therefore, FRA enforce-
ment efforts will focus on abatement proce-
dures that will achieve a reduction of receiv-
ing property noise levels to less than 65
dB(A).

For example, a parked, idling locomotive,
even if equipped with exhaust silencing that
meets the stationary locomotive standard
(30-meter test), may cause the receiving
property standard to be exceeded if located
on trackage adjacent to the receiving prop-
erty. In that case, application of the 30-
meter test to other switcher locomotives at
the facility may not serve to reduce the re-
ceiving property noise level. On the other
hand, operational changes by the railroad
could significantly reduce receiving property
noise levels. In such case, FRA would con-
sider retesting after abatement measures
have been taken. If the receiving property
noise level is below the trigger and the
abatement action is adopted, FRA would not
make a 30-meter test of the switcher loco-
motives at the facility.

PART 211—RULES OF PRACTICE

Subpart A—General

Sec.
211.1
211.3
211.5

General.

Participation by interested persons.

Regulatory docket.

211.7 Filing requirements.

211.9 Content of rulemaking and waiver pe-
titions.

Subpart B—Rulemaking Procedures

211.11 Processing of petitions for rule-
making.

211.13 Initiation and completion of rule-
making proceedings.

211.15 Notice and participation.

211.17 Publication and contents of notices.

211.19 Petitions for extensions of time to
comment.

211.21 Consideration of comments received.

211.23 Additional public proceedings.

211.25 Hearings.

211.27 Publication of adopted rules and
withdrawal of notices.

211.29 Petitions for reconsideration of a
final rule.

211.31 Proceedings on petitions for reconsid-
eration of a final rule.

Subpart C—Waivers

211.41 Processing of petitions for waiver of
safety rules.
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211.43 Processing of other waiver petitions.
Subpart D—Emergency Orders
211.47 Review procedures.

Subpart E—Miscellaneous Safety-Related
Proceedings and Inquiries

211.51
211.53
211.55

Tests.

Signal applications.

Special approvals.

211.57 Petitions for reconsideration.

211.59 Proceedings on petitions for reconsid-
eration.

211.61 Informal safety inquiries.

Subpart F—Interim Procedures for the
Review of Emergency Orders

211.71
211.73

General.

Presiding officer; powers.

211.75 Evidence.

211.77 Appeal to the Administrator.

APPENDIX A TO PART 211—STATEMENT OF
AGENCY PoLICY CONCERNING WAIVERS RE-
LATED TO SHARED USE OF TRACKAGE OR
RIGHTS-OF-WAY BY LIGHT RAIL AND CON-
VENTIONAL OPERATIONS

AUTHORITY: 49 U.S.C. 20103, 20107, 20114,
20306, 20502-20504, and 49 CFR 1.49.

SOURCE: 41 FR 54181, Dec. 13, 1976, unless
otherwise noted.

Subpart A—General

§211.1 General.

(a) This part prescribes rules of prac-
tice that apply to rulemaking and
waiver proceedings, review of emer-
gency orders issued under 45 U.S.C. 432,
and miscellaneous safety-related pro-
ceedings and informal safety inquiries.
The specific time limits for disposition
of proceedings apply only to pro-
ceedings initiated after December 31,
1976, under the Federal Railroad Safety
Act of 1970 (45 U.S.C. 421 et seq.). When
warranted, FRA will extend these time
limits in individual proceedings. How-
ever, each proceeding under the Fed-
eral Railroad Safety Act shall be dis-
posed of within 12 months after the
date it is initiated. A proceeding shall
be deemed to be initiated and the time
period for its disposition shall begin on
the date a petition or application that
complies with the requirements of this
chapter is received by the person des-
ignated in §211.7.

(b) As used in this part—
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(1) Administrator means the Federal
Railroad Administrator or the Deputy
Administrator or the delegate of either
of them.

(2) Waiver includes exemption.

(3) Safety Act means the Federal Rail-
road Safety Act of 1970, as amended (45
U.S.C. 421 et seq.).

(4) Docket Clerk means the Docket
Clerk, Office of Chief Counsel, Federal
Railroad Administration, 1120 Vermont
Avenue, N.W., Mail Stop 10, Wash-
ington, D.C. 20590 or the Docket Clerk,
Department of Transportation Central
Docket Management System, Nassif
Building, Room PI1-401, 400 Seventh
Street, S.W., Washington, D.C. 20590-
0001.

(5) Railroad Safety Board means the
Railroad Safety Board, Office of Safe-
ty, Federal Railroad Administration,
Washington, DC 20590.

(c) Records relating to proceedings
and inquiries subject to this part are
available for inspection as provided in
part 7 of this title.

[41 FR 54181, Dec. 13, 1976, as amended at 64
FR 70195, Dec. 16, 1999]

§211.3 Participation by interested per-
sons.

Any person may participate in pro-
ceedings and inquiries subject to this
part by submitting written informa-
tion or views. The Administrator may
also permit any person to participate
in additional proceedings, such as in-
formal appearances, conferences, or
hearings at which a transcript or min-
utes are kept, to assure informed ad-
ministrative action and protect the
public interest.

§211.5 Regulatory docket.

(a)(1) Records of the Federal Railroad
Administration created after Novem-
ber 1, 1998, concerning each proceeding
subject to this part are maintained in
current docket form by the DOT Dock-
et Management System. These records
include rulemaking and waiver peti-
tions, emergency orders, notices, com-
ments received in response to notices,
hearing transcripts, final rules, denials
of rulemaking petitions, grants and de-
nial of waiver and other petitions. Also
included are records pertaining to ap-
plications for special approval under
§211.55 and §238.21 of this chapter, peti-
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tions for grandfathering approval
under §238.203 of this chapter, signal
applications under parts 235 and 236 of
this chapter, and informal safety in-
quiries under §211.61.

(2) Any person may examine dock-
eted material created after November
1, 1998:

(i) At the DOT Docket Management
System, room P1-401 (plaza level), 400
Seventh Street, S.W. Washington, D.C.
20590. Copies of docketed materials
may be obtained upon payment of the
fees prescribed by the Docket Manage-
ment System, or

(ii) Through the Internet at hittp:/
dms.dot.gov. All docketed materials are
available for viewing and may be
downloaded for electronic storage or
printing. There is no charge for this
service.

(b) Records of the Federal Railroad
Administration created before Novem-
ber 1, 1998, concerning each proceeding
subject to this part are available in
FRA’s Docket Office, seventh floor,
1120 Vermont Avenue, Washington, DC
20590. Any person may examine dock-
eted material at that location during
normal business hours. Copies of dock-
eted material may be obtained upon
payment of the fees prescribed in part
7 of this title.

(c) Any person may examine dock-
eted material in the office where it is
maintained. Copies of docketed mate-
rial other than commercially prepared
transcripts may be obtained upon pay-
ment of the fees prescribed in part 7 of
this title.

[41 FR 54181, Dec. 13, 1976, as amended at 64
FR 70195, Dec. 16, 1999]

§211.7 Filing requirements.

(a) Any person may petition the Ad-
ministrator for issuance, amendment,
repeal or permanent or temporary
waiver of any rule or regulation. A pe-
tition for waiver must be submitted at
least 3 months before the proposed ef-
fective date, unless good cause is
shown for not doing so.

(b)(1) All petitions and applications
subject to this part, including applica-
tions for special approval under §211.55
and §238.21 of this chapter, petitions
for grandfathering approval under
§238.203 of this chapter, and signal ap-
plications under parts 235 and 236 of
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this chapter, shall be submitted in trip-
licate to the FRA Docket Clerk. Each
petition received shall be acknowl-
edged in writing. The acknowledgment
shall contain the docket number as-
signed to the petition or application
and state the date the petition or ap-
plication was received. Within 60 days
following receipt, FRA will advise the
petitioner or applicant of any defi-
ciencies in its petition or application.

(2) All comments submitted in re-
sponse to a notice and other material
pertaining to proceedings subject to
this part, including comments sub-
mitted in response to requests for spe-
cial approval under §211.55 and §238.21
of this chapter, petitions for
grandfathering approval under §238.203
of this chapter, and signal applications
under parts 235 and 236 of this chapter,
shall be submitted to the DOT Central
Docket Management System and shall
contain the assigned docket number for
that proceeding. The form of such sub-
missions may be in written or elec-
tronic form consistent with the stand-
ards and requirements established by
the Central Docket Management Sys-
tem and posted on its web site at http:/
dms.dot.gov.

[64 FR 70195, Dec. 16, 1999]

§211.9 Content of rulemaking and
waiver petitions.

Each petition for rulemaking or
waiver must:

(a) Set forth the text or substance of
the rule, regulation, standard or
amendment proposed, or specify the
rule, regulation or standard that the
petitioner seeks to have repealed or
waived, as the case may be;

(b) Explain the interest of the peti-
tioner, and the need for the action re-
quested; in the case of a petition for
waiver, explain the nature and extent
of the relief sought, and identify and
describe the persons, equipment, in-
stallations and locations to be covered
by the waiver;

(c) Contain sufficient information to
support the action sought including an
evaluation of anticipated impacts of
the action sought; each evaluation
shall include an estimate of resulting
costs to the private sector, to con-
sumers, and to Federal, State and local
governments as well as an evaluation
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of resulting benefits, quantified to the
extent practicable. Each petition per-
taining to safety regulations must also
contain relevant safety data.

Subpart B—Rulemaking
Procedures

§211.11 Processing of petitions for

rulemaking.

(a) General. Each petition for rule-
making filed as prescribed in §§211.7
and 211.9 is referred to the head of the
office responsible for the subject mat-
ter of the petition to review and rec-
ommend appropriate action to the Ad-
ministrator. No public hearing or oral
argument is held before the Adminis-
trator decides whether the petition
should be granted. However, a notice
may be published in the FEDERAL REG-
ISTER inviting written comments con-
cerning the petition. Each petition
shall be granted or denied not later
than six months after its receipt by the
Docket Clerk.

(b) Grants. If the Administrator de-
termines that a rulemaking petition
complies with the requirements of
§211.9 and that rulemaking is justified,
he initiates a rulemaking proceeding
by publishing an advance notice or no-
tice of proposed rulemaking in the
FEDERAL REGISTER.

(¢c) Denials. If the Administrator de-
termines that a rulemaking petition
does not comply with the requirements
of §211.9 or that rulemaking is not jus-
tified, he denies the petition. If the pe-
tition pertains to railroad safety, the
Administrator may also initiate an in-
formal safety inquiry under §211.61.

(d) Notification;, closing of docket.
Whenever the Administrator grants or
denies a rulemaking petition, a notice
of the grant or denial is mailed to the
petitioner. If the petition is denied, the
proceeding is terminated and the dock-
et for that petition is closed.

§211.13 Initiation and completion of
rulemaking proceedings.

The Administrator initiates all rule-
making proceedings on his own motion
by publishing an advance notice of pro-
posed rulemaking or a notice of pro-
posed rulemaking in the FEDERAL REG-
ISTER. However, he may consider the
recommendations of interested persons
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or other agencies of the United States.
A separate docket is established and
maintained for each rulemaking pro-
ceeding. Each rulemaking proceeding
shall be completed not later than 12
months after the initial notice in that
proceeding is published in the FEDERAL
REGISTER. However, if it was initiated
as the result of the granting of a rule-
making petition, the rulemaking pro-
ceeding shall be completed not later
than 12 months after the petition was
filed as prescribed in §§211.7 and 211.9.

§211.15 Notice and participation.

(a) Except as provided in paragraph
(c) of this section, or when the Admin-
istrator finds for good cause that no-
tice is impractical, unnecessary, or
contrary to the public interest (and in-
corporates the findings and a brief
statement of the reasons therefore in
the rules issued), an advance notice or
notice of proposed rulemaking is pub-
lished in the FEDERAL REGISTER and in-
terested persons are invited to partici-
pate in the rulemaking proceedings
with respect to each substantive rule.

(b) Unless the Administrator deter-
mines that notice and public rule-
making proceedings are necessary or
desirable, interpretive rules, general
statements of policy, and rules relating
to organization, procedure, or practice,
including those relating to agency
management or personnel, are pre-
scribed as final without notice or other
public rulemaking proceedings.

(c) An advance notice or notice of
proposed rulemaking is issued and in-
terested persons are invited to partici-
pate in rulemaking proceedings with
respect only to those procedural and
substantive rules of general applica-
bility relating to public property,
loans, grants, benefits, or contracts
which the Administrator has deter-
mined to be of substantial public inter-
est.

§211.17 Publication and contents of
notices.

Each advance notice or notice of pro-
posed rulemaking is published in the
FEDERAL REGISTER and includes—

(a) A statement of the time, place
and nature of the proposed rulemaking
proceeding;
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(b) A reference to the authority
under which it is issued;

(c) A description of the subjects or
issues involved or the substance or
terms of the proposed rule;

(d) A statement of the time within
which written comments must be sub-
mitted and the required number of cop-
ies; and

(e) A statement of how and to what
extent interested persons may partici-
pate in the proceeding.

§211.19 Petitions for extensions of

time to comment.

(a) Any person may petition the Ad-
ministrator for an extension of time to
submit comments in response to an ad-
vance notice or notice of proposed rule-
making. The petition must be received
by the FRA Docket Clerk not later
than 10 days before expiration of the
time stated in the notice and must con-
tain reference to the FRA docket num-
ber for the proceeding involved. The
filing of the petition does not auto-
matically extend the time for peti-
tioner’s comments.

(b) The Administrator grants the pe-
tition only if the petitioner shows a
substantive interest in the proposed
rule and good cause for the extension,
and if time permits and the extension
is in the public interest. Extensions
will not be granted unless time permits
and will not exceed one month. If an
extension is granted, it is granted as to
all persons and a notice of the exten-
sion is published in the FEDERAL REG-
ISTER.

[41 FR 54181, Dec. 13, 1976, as amended at 64
FR 70195, Dec. 16, 1999]

§211.21 Consideration of comments re-
ceived.

All timely comments are considered
before final action is taken on a rule-
making proposal. Late-filed comments
will be considered so far as possible
without incurring additional expense
or delay.

§211.23 Additional public proceedings.

The Administrator may conduct
other public proceedings that he finds
necessary or desirable. For example, he
may invite interested persons to
present oral arguments, participate in
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conferences, informal

hearings.

or appear at

§211.25 Hearings.

(a) A hearing will be held if required
by statute or the Administrator finds
it necessary or desirable.

(b) Except for statutory hearings re-
quired to be on the record—

(1) Hearings are fact-finding pro-
ceedings, and there are no formal
pleadings or adverse parties;

(2) Any rule issued in a proceeding in
which a hearing is held is not based ex-
clusively on the record of the hearing;
and

(3) Hearings are conducted in accord-
ance with section 553 of title 5, U.S.C.;
section 556 and 557 of title 5 do not
apply to hearings held under this part.

(¢c) The Administrator conducts or
designates a representative to conduct
any hearing held under this part. The
Chief Counsel serves or designates a
member of his staff to serve as legal of-
ficer at the hearing.

§211.27 Publication of adopted rules
and withdrawal of notices.

Whenever the Administrator adopts a
final rule or withdraws an advance no-
tice or notice of proposed rulemaking,
the final rule or a notice of withdrawal
is published in the FEDERAL REGISTER.

§211.29 Petitions for reconsideration
of a final rule.

(a) Any person may petition the Ad-
ministrator for reconsideration of any
rule issued under this part. Except for
good cause shown, such a petition must
be submitted not later than 60 days
after publication of the rule in the
FEDERAL REGISTER, or 10 days prior to
the effective date of the rule, which-
ever is the earlier. The petition must
contain a brief statement of the com-
plaint and an explanation as to why
compliance with the rule is not pos-
sible, is not practicable, is unreason-
able, or is not in the public interest.

(b) If the petitioner requests consid-
eration of additional facts, he must
state the reason they were not pre-
sented to the Administrator within the
allotted time.

(¢c) The Administrator does not con-
sider repetitious petitions.
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(d) Unless the Administrator specifi-
cally provides otherwise, and publishes
notice thereof in the FEDERAL REG-
ISTER, the filing of a petition under
this section does not stay the effective-
ness of a rule.

[41 FR 54181, Dec. 13, 1976, as amended at 42
FR 27593, May 31, 1977]

§211.31 Proceedings on petitions for
reconsideration of a final rule.

(a) The Administrator may grant or
deny, in whole or in part, any petition
for reconsideration of a final rule with-
out further proceedings. Each petition
shall be decided not later than 4
months after its receipt by the Docket
Clerk. In the event he determines to re-
consider a rule, the Administrator may
amend the rule or initiate a new rule-
making proceeding. An appropriate no-
tice is published in the FEDERAL REG-
ISTER.

(b) Whenever the Administrator de-
termines that a petition should be
granted or denied, a notice of the grant
or denial of a petition for reconsider-
ation is sent to the petitioner. When a
petition is granted, a notice is pub-
lished in the FEDERAL REGISTER.

(¢c) The Administrator may consoli-
date petitions relating to the same
rule.

Subpart C—Waivers

§211.41 Processing of petitions for

waiver of safety rules.

(a) General. Each petition for a per-
manent or temporary waiver of a safe-
ty rule, regulation or standard filed as
prescribed in §§211.7 and 211.9, is re-
ferred to the Railroad Safety Board for
decision and decided not later than 9
months after receipt.

(b) Notice and hearing. If required by
statute or the Administrator or the
Railroad Safety Board deems it desir-
able, a notice is published in the FED-
ERAL REGISTER, an opportunity for pub-
lic comment is provided, and a hearing
is held in accordance with §211.25, be-
fore the petition is granted or denied.

(c) Grants. If the Railroad Safety
Board determines that the petition
complies with the requirements of
§211.9 and that a waiver is justified, it
grants the petition. Conditions may be
imposed on the grant of waiver if the
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Board concludes they are necessary to
assure safety or are in the public inter-
est.

(d) Denials. If the Railroad Safety
Board determines that the petition
does not comply with the requirements
of §211.9 or that a waiver is not justi-
fied, it denies the petition.

(e) Notification. Whenever the Rail-
road Safety Board grants or denies a
petition, a notice of that grant or de-
nial is sent to the petitioner. When a
petition has been decided, interested
persons are also notified or a notice is
published in the FEDERAL REGISTER.

(f) Petition for reconsideration. Any
person may petition for reconsider-
ation of the grant or denial of a waiver
under procedures set forth in §211.57.
Each petition shall be processed in ac-
cordance with §211.59.

§211.43 Processing of other waiver pe-
titions.

(a) General. Except as provided in
§211.41, each petition for a permanent
or temporary waiver of a rule, regula-
tion or standard shall be filed and proc-
essed as prescribed in §§211.7 and 211.9.

(b) Notice and hearing. If required by
statute or the Administrator deems it
desirable, a notice is published in the
FEDERAL REGISTER, an opportunity for
public comment is provided, and a
hearing is held in accordance with
§211.25, before the petition is granted
or denied.

(c) Grants. If the Administrator de-
termines that the petition complies
with the requirements of §211.9 and
that a waiver is justified, he grants the
waiver. Conditions may be imposed on
the grant of waiver if the Adminis-
trator concludes they are necessary to
achieve the purposes of programs af-
fected by the grant of waiver or are
otherwise in the public interest.

(d) Denials. If the Administrator de-
termines that the petition does not
comply with the requirements of §211.9
or that a waiver is not justified, he de-
nies the waiver.

(e) Notification. Whenever the Admin-
istrator grants or denies a petition, a
notice of the grant or denial is sent to
the petitioner. When a petition has
been decided, interested persons are
also notified or a notice is published in
the FEDERAL REGISTER.
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(f) Petitions for reconsideration. Any
person may petition for reconsider-
ation of the grant or denial of a waiver
under procedures set forth in §211.57.
Each petition shall be processed in ac-
cordance with §211.59.

Subpart D—Emergency Orders

§211.47

(a) As specified in section 203, Public
Law 91-458, 84 Stat. 972 (45 U.S.C. 432),
opportunity for review of Emergency
orders issued under that section will be
provided in accordance with section 554
of title 5 of the U.S.C. Petitions for
such review must be submitted in writ-
ing to the Office of Chief Counsel, Fed-
eral Railroad Administration, Wash-
ington, DC 20590. Upon receipt of a pe-
tition, FRA will immediately contact
the petitioner and make the necessary
arrangements for a conference to be
held at the earliest date acceptable to
the petitioner. At this conference, the
petitioner will be afforded an oppor-
tunity to submit facts, arguments and
proposals for modification or with-
drawal of the Emergency order. If the
controversy is not resolved at the con-
ference and a hearing is desired, the pe-
titioner must submit a written request
for a hearing within 15 days after the
conference. The hearing will commence
within 14 calendar days f receipt of the
request and will be conducted in ac-
cordance with sections 556 and 575, title
5, U.S.C. Each petition for review shall
be decided not later than 3 months
after receipt.

(b) Unless stayed or modified by the
Administrator, the requirements of
each Emergency order shall remain in
effect and be observed pending decision
on a petition for review.

Review procedures.

Subpart E—Miscellaneous Safety-
Related Proceedings and Inquiries

§211.51 Tests.

(a) Pursuant to the Department of
Transportation Act (80 Stat. 931, 49
U.S.C. 1651 et seq.), the Federal Rail-
road Safety Act of 1970 (84 Stat. 971, 45
U.S.C. 421, 431-441), or both, the Admin-
istrator may temporarily suspend com-
pliance with a substantive rule of the
Federal Railroad Administration, if:
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(1) The suspension is necessary to the
conduct of a Federal Railroad Adminis-
tration approved test program designed
to evaluate the effectiveness of new
technology or operational approaches
or instituted in furtherance of a
present or proposed rulemaking pro-
ceeding;

(2) The suspension is limited in scope
and application to such relief as may
be necessary to facilitate the conduct
of the test program; and

(3) The suspension is conditioned on
the observance of standards sufficient
to assure safety.

(b) When required by statute, a no-
tice is published in the FEDERAL REG-
ISTER, an opportunity is provided for
public comment, and a hearing is held
in accordance with §211.25, before the
FRA approved test program is imple-
mented.

(c) When the Administrator approves
suspension of compliance with any rule
in connection with a test program, a
description of the test program con-
taining an explanatory statement re-
sponsive to paragraph (a) of this sec-
tion is published in the FEDERAL REG-
ISTER.

§211.53 Signal applications.

Applications for approval of dis-
continuance or material modification
of a signal system authorized by part
235 or waiver of a requirement of part
236 of this chapter must be submitted
in triplicate to the Secretary, Railroad
Safety Board, handled in accordance
with procedures set forth in part 235 or
236, respectively, and decided not later
than 9 months after receipt. When a de-
cision is issued, the applicant and
other interested parties are notified or
a notice is published in the FEDERAL
REGISTER.

§211.55 Special approvals.

Requests for special approval per-
taining to safety not otherwise pro-
vided for in this chapter, must be sub-
mitted in triplicate to the Secretary,
Railroad Safety Board; specifying the
action requested. These requests shall
be considered by the Board and appro-
priate action shall be taken not later
than 9 months after receipt. When a de-
cision 1is issued, the requestor and
other interested parties are notified or
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a notice is published in the FEDERAL
REGISTER.

§211.57 Petitions for reconsideration.

(a) Any person may petition the Ad-
ministrator for reconsideration of final
action taken in proceedings subject to
subpart C or E of this part.

(b) The petition must specify with
particularity the grounds for modifica-
tion or revocation of the action in
question.

(¢c) The Administrator does not con-
sider repetitious petitions.

(d) Unless the Administrator specifi-
cally provides otherwise, and gives no-
tice to interested parties or publishes
notice in the FEDERAL REGISTER, the
filing of a petition under this section
does not stay the effectiveness of the
action sought to be reconsidered.

§211.59 Proceedings on petitions for
reconsideration.

(a) The Administrator may invite
public comment or seek a response
from the party at whose request the
final action was taken before deciding
a petition for reconsideration sub-
mitted under §211.57.

(b) The Administrator may reaffirm,
modify, or revoke the final action
without further proceedings and shall
issue notification of his decision to the
petitioner and other interested parties
or publish a notice in the FEDERAL
REGISTER. Each petition for reconsider-
ation shall be decided not later than 4
months after receipt. Petitions for re-
consideration relating to the same rule
may be consolidated for decision. In
the event the Administrator deter-
mines to reconsider a final action, and
appropriate notice is published in the
FEDERAL REGISTER.

§211.61 Informal safety inquiries.

The Administrator may conduct in-
formal safety inquiries to collect infor-
mation on selected topics relating to
railroad safety. A notice of each such
inquiry will be published in the FED-
ERAL REGISTER outlining the area of in-
quiry and inviting interested persons
to assist by submitting written mate-
rial or participating in informal public
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conferences and discussions. Upon com-
pletion of the inquiry, the Adminis-
trator will review the information ob-
tained and may, on his own motion,
initiate a rulemaking proceeding under
§211.13 or take whatever other action
he deems appropriate.

Subpart F—Interim Procedures for
the Review of Emergency Orders

AUTHORITY: Secs. 203 and 208(a), 84 Stat.
972, 974-975 (45 U.S.C. 432, 437(a)) and 5 U.S.C.
554-559.

SOURCE: 44 FR 13029, Mar. 9, 1979, unless
otherwise noted.

§211.71 General.

(a) This subpart consists of interim
procedures for the review of emergency
orders issued under section 203 of the
Federal Railroad Safety Act of 1970,
supplementing §211.47 of this part.

(b) Proceedings under this subpart
are subject to the requirements of 5
U.S.C. 554-559.

(c) Notwithstanding §211.1 of this
part, as used in this subpart Adminis-
trator means the Federal Railroad Ad-
ministrator or Deputy Administrator.

§211.73 Presiding officer; powers.

(a) An administrative hearing for the
review of an emergency order is pre-
sided over by the Administrator or by
an administrative law judge designated
at the request of FRA pursuant to 5
CFR 930.213.

(b) The presiding officer may exercise
the powers of the FRA to regulate the
conduct of the hearing and associated
proceedings for the purpose of achiev-
ing a prompt and fair determination of
all material issues in controversy.

(c) The final decision of the presiding
officer shall set forth findings and con-
clusions based on the administrative
record. That decision may set aside,
modify or affirm the requirements of
the emergency order under review.

(d) Except as provided in §211.77, the
decision of the presiding officer is ad-
ministratively final.

§211.75 Evidence.

(a) The Federal Rules of Evidence for
United States Courts and Magistrates
shall be employed as general guidelines
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for the introduction of evidence in pro-
ceedings under this subpart. However,
except as provided in paragraph (b) of
this section, all relevant and probative
evidence offered by a party shall be re-
ceived in evidence.

(b) The presiding officer may deny
the admission of evidence which is de-
termined to be—

(1) Unduly repetitive; or

(2) So extensive and lacking in rel-
evance or probative effect that its ad-
mission would impair the prompt, or-
derly, and fair resolution of the pro-
ceeding.

§211.77 Appeal to the Administrator.

(a) Any party aggrieved by the final
decision of a presiding officer (other
than the Administrator) may appeal to
the Administrator. The appeal must be
filed within twenty (20) days from
issuance of the presiding officer’s deci-
sion and must set forth the specific ex-
ceptions of the party to the decision,
making reference to the portions of the
administrative record which are be-
lieved to support the exceptions. The
notice of appeal and any supporting pa-
pers shall be accompanied by a certifi-
cate stating that they have been served
on all parties to the proceeding.

(b) [Reserved]

APPENDIX A TO PART 211—STATEMENT
OF AGENCY Poricy CONCERNING
WAIVERS RELATED TO SHARED USE
OF TRACKAGE OR RIGHTS-OF-WAY BY
LIGHT RAIL AND CONVENTIONAL OP-
ERATIONS

1. By statute, the Federal Railroad Admin-
istration (FRA) may grant a waiver of any
rule or order if the waiver ‘‘is in the public
interest and consistent with railroad safe-
ty.” 49 U.S.C. 20103(d). Waiver petitions are
reviewed by FRA’s Railroad Safety Board
(the ‘‘Safety Board’’) under the provisions of
49 CFR part 211. Waiver petitions must con-
tain the information required by 49 CFR
211.9. The Safety Board can, in granting a
waiver, impose any conditions it concludes
are necessary to assure safety or are in the
public interest. If the conditions under which
the waiver was granted change substantially,
or unanticipated safety issues arise, FRA
may modify or withdraw a waiver in order to
ensure safety.

2. Light rail equipment, commonly re-
ferred to as trolleys or street railways, is not
designed to be used in situations where there
is a reasonable likelihood of a collision with
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much heavier and stronger conventional rail
equipment. However, existing conventional
railroad tracks and rights-of-way provide at-
tractive opportunities for expansion of light
rail service.

3. Light rail operators who intend to share
use of the general railroad system trackage
with conventional equipment and/or whose
operations constitute commuter service (see
Appendix A of 49 CFR part 209 for relevant
definitions) will either have to comply with
FRA’s safety rules or obtain a waiver of ap-
propriate rules. Light rail operators whose
operations meet the definition of urban rapid
transit and who will share a right-of-way or
corridor with a conventional railroad but
will not share trackage with that railroad
will be subject to only those rules that per-
tain to any significant point of connection to
the general system, such as a rail crossing at
grade, a shared method of train control, or
shared highway-rail grade crossings.

4. Shared use of track refers to situations
where light rail transit operators conduct
their operations over the lines of the general
system, and includes light rail operations
that are wholly separated in time (tem-
porally separated) from conventional oper-
ations as well as light rail operations oper-
ating on the same trackage at the same time
as conventional rail equipment (simulta-
neous joint use). Where shared use of general
system trackage is contemplated, FRA be-
lieves a comprehensive waiver request cov-
ering all rules for which a waiver is sought
makes the most sense. FRA suggests that a
petitioner caption such a waiver petition as
a Petition for Approval of Shared Use so as
to distinguish it from other types of waiver
petitions. The light rail operator should file
the petition. All other affected railroads will
be able to participate in the waiver pro-
ceedings by commenting on the petition and
providing testimony at a hearing on the peti-
tion if anyone requests such a hearing. If any
other railroad will be affected by the pro-
posed operation in such a way as to neces-
sitate a waiver of any FRA rule, that rail-
road may either join with the light rail oper-
ator in filing the comprehensive petition or
file its own petition.

5. In situations where the light rail oper-
ator is an urban rapid transit system that
will share a right-of-way or corridor with the
conventional railroad but not share track-
age, any waiver petition should cover only
the rules that may apply at any significant
points of connection between the rapid tran-
sit line and the other railroad. A Petition for
Approval of Shared Use would not be appro-
priate in such a case.

I. PRELIMINARY JURISDICTIONAL
DETERMINATIONS

Where a light rail operator is uncertain
whether the planned operation will be sub-
ject to FRA’s safety jurisdiction and, if so,
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to what extent, the operator may wish to ob-
tain FRA’s views on the jurisdictional issues
before filing a waiver petition. In that case,
the light rail operator (here including a tran-
sit authority that may not plan to actually
operate the system itself) should write to
FRA requesting such a determination. The
letter should be addressed to Chief Counsel,
Federal Railroad Administration, 1120
Vermont Ave., NW., Mail Stop 10, Wash-
ington, DC 20590, with a copy to the Asso-
ciate Administrator for Safety at the same
address at Mail Stop 25. The letter should ad-
dress the criteria (found in 49 CFR part 209,
appendix A) FRA uses to determine whether
it has jurisdiction over a rail operation and
to distinguish commuter from urban rapid
transit service. A complete description of the
nature of the contemplated operation is es-
sential to an accurate determination. FRA
will attempt to respond promptly to such a
request. Of course, FRA’s response will be
based only on the facts as presented by the
light rail operator. If FRA subsequently
learns that the facts are different from those
presented or have changed substantially,
FRA may revise its initial determination.

II. GENERAL FACTORS TO ADDRESS IN A
PETITION FOR APPROVAL OF SHARED USE

1. Like all waiver petitions, a Petition for
Approval of Shared Use will be reviewed by
the Safety Board. A non-voting FTA liaison
to the Safety Board will participate in an ad-
visory capacity in the Safety Board’s consid-
eration of all such petitions. This close co-
operation between the two agencies will en-
sure that FRA benefits from the insights,
particularly with regard to operational and
financial issues, that FTA can provide about
light rail operations, as well as from FTA’s
knowledge of and contacts with state safety
oversight programs. This working relation-
ship will also ensure that FTA has a fuller
appreciation of the safety issues involved in
each specific shared use operation and a
voice in shaping the safety requirements
that will apply to such operations.

2. FRA resolves each waiver request on its
own merits based on the information pre-
sented and the agency’s own investigation of
the issues. In general, the greater the safety
risks inherent in a proposed operation the
greater will be the mitigation measures re-
quired. While FRA cannot state in advance
what kinds of waivers will be granted or de-
nied, we can provide guidance to those who
may likely be requesting waivers to help en-
sure that their petitions address factors that
FRA will no doubt consider important.

3. FRA’s procedural rules give a general de-
scription of what any waiver petition should
contain, including an explanation of the na-
ture and extent of the relief sought; a de-
scription of the persons, equipment, installa-
tions, and locations to be covered by the
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waiver; an evaluation of expected costs and
benefits; and relevant safety data. 49 CFR
211.9. The procedural rules, of course, are not
specifically tailored to situations involving
light rail operations over the general sys-
tem, where waiver petitions are likely to in-
volve many of FRA’s regulatory areas. In
such situations, FRA suggests that a Peti-
tion for Approval of Shared Use address the
following general factors.

A. Description of operations. You should ex-

plain the frequency and speeds of all oper-
ations on the line and the nature of the dif-
ferent operations. You should explain the na-
ture of any connections between the light
rail and conventional operations.
If the light rail line will operate on any
segments (e.g., a street railway portion) that
will not be shared by a conventional rail-
road, describe those segments and their con-
nection with the shared use segments. If the
petitioner has not previously sought and re-
ceived a determination from FRA concerning
jurisdictional issues, explain, using the cri-
teria set out in 49 CFR part 209, Appendix A,
whether the light rail operation is, in the pe-
titioner’s view, a commuter operation or
urban rapid transit.

e You should describe precisely what the
respective hours of operation will be for each
type of equipment on the shared use seg-
ments. If light rail and conventional oper-
ations will occur only at different times of
day, describe what means of protection will
ensure that the different types of equipment
are not operated simultaneously on the same
track, and how protection will be provided to
ensure that, where one set of operations be-
gins and the other ends, there can be no
overlap that would possibly result in a colli-
sion.

L]

If the light rail and conventional oper-
ations will share trackage during the same
time periods, the petitioners will face a steep
burden of demonstrating that extraordinary
safety measures will be taken to adequately
reduce the likelihood of a collision between
conventional and light rail equipment to the
point where the safety risks associated with
joint use would be acceptable. You should ex-
plain the nature of such simultaneous joint
use, the system of train control, the fre-
quency and proximity of both types of oper-
ations, the training and qualifications of all
operating personnel in both types of oper-
ations, and all methods that would be used
to prevent collisions. You should also in-
clude a quantitative risk assessment con-
cerning the risk of collision between the
light rail and conventional equipment under
the proposed operating scenario.

B. Description of equipment. (1) You should
describe all equipment that will be used by
the light rail and conventional operations.
Where the light rail equipment does not
meet the standards of 49 CFR part 238, you
should provide specifics on the crash surviv-
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ability of the light rail equipment, such as
static end strength, sill height, strength of
corner posts and collision posts, side
strength, etc.

(2) Given the structural incompatibility of
light rail and conventional equipment, FRA
has grave concerns about the prospect of op-
erating these two types of equipment simul-
taneously on the same track. If the light rail
and conventional operations will share
trackage during the same time periods, you
should provide an engineering analysis of the
light rail equipment’s resistance to damage
in various types of collisions, including a
worst case scenario involving a failure of the
collision avoidance systems resulting in a
collision between light rail and conventional
equipment at track speeds.

C. Alternative safety measures to be employed
in place of each rule for which waiver is sought.
The petition should specify exactly which
rules the petitioner desires to be waived. For
each rule, the petition should explain ex-
actly how a level of safety at least equal to
that afforded by the FRA rule will be pro-
vided by the alternative measures the peti-
tioner proposes.

(1) Most light rail operations that entail
some shared use of the general system will
also have segments that are not on the gen-
eral system. FTA’s rules on rail fixed guide-
way systems will probably apply to those
other segments. If so, the petition for waiver
of FRA’s rules should explain how the sys-
tem safety program plan adopted under
FTA’s rules may affect safety on the por-
tions of the system where FRA’s rules apply.
Under certain circumstances, effective im-
plementation of such a plan may provide
FRA sufficient assurance that adequate
measures are in place to warrant waiver of
certain FRA rules.

(2) In its petition, the light rail operator
may want to certify that the subject matter
addressed by the rule to be waived is ad-
dressed by the system safety plan and that
the light rail operation will be monitored by
the state safety oversight program. That is
likely to expedite FRA’s processing of the
petition. FRA will analyze information sub-
mitted by the petitioner to demonstrate that
a safety matter is addressed by the light rail
operator’s system safety plan. Alternately,
conditional approval may be requested at an
early stage in the project, and FRA would
thereafter review the system safety program
plan’s status to determine readiness to com-
mence operations. Where FRA grants a waiv-
er, the state agency will oversee the area ad-
dressed by the waiver, but FRA will actively
participate in partnership with FTA and the
state agency to address any safety problems.

D. Documentation of agreement with affected
railroads. Conventional railroads that will
share track with the light rail operation
need not join as a co-petitioner in the light
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rail operator’s petition. However, the peti-
tion should contain documentation of the
precise terms of the agreement between the
light rail operator and the conventional rail-
road concerning any actions that the con-
ventional railroad must take to ensure effec-
tive implementation of alternative safety
measures. For example, if temporal separa-
tion is planned, FRA expects to see the con-
ventional railroad’s written acceptance of its
obligations to ensure that the separation is
achieved. Moreover, if the arrangements for
the light rail service will require the conven-
tional railroad to employ any alternative
safety measures rather than strictly comply
with FRA’s rules, that railroad will have to
seek its own waiver (or join in the light rail
operator’s petition).

III. WAIVER PETITIONS INVOLVING NO SHARED
USE OF TRACK AND LIMITED CONNECTIONS
BETWEEN LIGHT RAIL AND CONVENTIONAL
OPERATIONS

Even where there is no shared use of track,
light rail operators may be subject to certain
FRA rules based on limited, but significant
connections to the general system.

1. Rail crossings at grade. Where a light rail
operation and a conventional railroad have a
crossing at grade, several FRA rules may
apply to the light rail operation at the point
of connection. If movements at the crossing
are governed by a signal system, FRA’s sig-
nal rules (49 CFR parts 233, 235, and 236)
apply, as do the signal provisions of the
hours of service statute, 49 U.S.C. 21104. To
the extent radio communication is used to
direct the movements, the radio rules (part
220) apply. The track rules (part 213) cover
any portion of the crossing that may affect
the movement of the conventional railroad.
Of course, if the conventional railroad has
responsibility for compliance with certain of
the rules that apply at that point (for exam-
ple, where the conventional railroad main-
tains the track and signals and dispatches
all trains), the light rail operator will not
have compliance responsibility for those
rules and would not need a waiver.

2. Shared train control systems. Where a
light rail operation is governed by the same
train control system as a conventional rail-
road (e.g., at a moveable bridge that they
both traverse), the light rail operator will be
subject to applicable FRA rules (primarily
the signal rules in parts 233, 235, and 236) if
it has maintenance or operating responsi-
bility for the system.

3. Highway-Rail Grade Crossings. Light rail
operations over highway-rail grade crossings
also used by conventional trains will be sub-
ject to FRA’s rules on grade crossing signal
system safety (part 234) and the requirement
to have auxiliary lights on locomotives (49
CFR 229.125). Even if the conventional rail-
road maintains the crossing, the light rail
operation will still be responsible for report-
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ing and taking appropriate actions in re-
sponse to warning system malfunctions.

In any of these shared right-of-way situa-
tions involving significant connections, the
light rail operator may petition for a waiver
of any rules that apply to its activities.

IV. FACTORS TO ADDRESS RELATED TO
SPECIFIC REGULATIONS AND STATUTES

Operators of light rail systems are likely
to apply for waivers of many FRA rules. FRA
offers the following suggestions on factors
petitioners may want to address concerning
specific areas of regulation. (All ‘“‘part’ ref-
erences are to title 49 CFR.) Parts 209 (Rail-
road Safety Enforcement Procedures), 211
(Rules of Practice), 212 (State Safety Partici-
pation), and 216 (Special Notice and Emer-
gency Order Procedures) are largely proce-
dural rules that are unlikely to be the sub-
ject of waivers, so those parts are not dis-
cussed further. For segments of a light rail
line not involving operations over the gen-
eral system, assuming the light rail oper-
ation meets the definition of ‘‘rapid transit,”
FRA’s standards do not apply and the peti-
tion need not address those segments with
regard to each specific rule from which waiv-
ers are sought with regard to shared use
trackage.

1. Track, structures, and signals.

A. Track safety standards (part 213). For
general system track used by both the con-
ventional and light rail lines, the track
standards apply and a waiver is very un-
likely. A light rail operation that owns track
over which the conventional railroad oper-
ates may wish to consider assigning respon-
sibility for that track to the other railroad.
If so, the track owner must follow the proce-
dure set forth in 49 CFR 213.5(c). Where such
an assignment occurs, the owner and as-
signee are responsible for compliance.

B. Signal systems reporting requirements (part
233). This part contains reporting require-
ments with respect to methods of train oper-
ation, block signal systems, interlockings,
traffic control systems, automatic train
stop, train control, and cab signal systems,
or other similar appliances, methods, and
systems. If a signal system failure occurs on
general system track which is used by both
conventional and light rail lines, and trig-
gers the reporting requirements of this part,
the light rail operator must file, or cooper-
ate fully in the filing of, a signal system re-
port. The petition should explain whether
the light rail operator or conventional rail-
road is responsible for maintaining the sig-
nal system. Assuming that the light rail op-
erator (or a contractor hired by this oper-
ator) has responsibility for maintaining the
signal system, that entity is the logical
choice to file each signal failure report, and
a waiver is very unlikely. Moreover, since a
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signal failure first observed by a light rail
operator can later have catastrophic con-
sequences for a conventional railroad using
the same track, a waiver would jeopardize
rail safety on that general system trackage.
Even if the conventional railroad is respon-
sible for maintaining the signal systems, the
light rail operator must still assist the rail-
road in reporting all signal failures by noti-
fying the conventional railroad of such fail-
ures.

C. Grade crossing signal system safety (part
234). This part contains minimum standards
for the maintenance, inspection, and testing
of highway-rail grade crossing warning sys-
tems, and also prescribes standards for the
reporting of system failures and minimum
actions that railroads must take when such
warning systems malfunction. If a grade
crossing accident or warning activation fail-
ure occurs during light rail operations on
general system track that is used by both
conventional and light rail lines, the light
rail operator must submit, or cooperate with
the other railroad to ensure the submission
of, a report to FRA within the required time
frame (24 hours for an accident report, or 15
days for a grade crossing signal system acti-
vation failure report). The petition should
explain whether the light rail operator or
conventional railroad is responsible for
maintaining the grade crossing devices. As-
suming that the light rail operator (or a con-
tractor hired by this operator) has responsi-
bility for maintaining the grade crossing de-
vices, that entity is the logical choice to file
each grade crossing signal failure report, and
a waiver is very unlikely. Moreover, since a
grade crossing warning device failure first
observed by a light rail operator can later
have catastrophic consequences for a con-
ventional railroad using the same track, a
waiver would jeopardize rail safety on that
general system trackage. However, if the
conventional railroad is responsible for
maintaining the grade crossing devices, the
light rail operator will still have to assist
the railroad in reporting all grade crossing
signal failures. Moreover, regardless of
which railroad is responsible for mainte-
nance of the grade crossing signals, any rail-
road (including a light rail operation) oper-
ating over a crossing that has experienced an
activation failure, partial activation, or
false activation must take the steps required
by this rule to ensure safety at those loca-
tions. While the maintaining railroad will
retain all of its responsibilities in such situa-
tions (such as contacting train crews and no-
tifying law enforcement agencies), the oper-
ating railroad must observe requirements
concerning flagging, train speed, and use of
the locomotive’s audible warning device.

D. Approval of signal system modifications
(part 235). This part contains instructions
governing applications for approval of a dis-
continuance or material modification of a

75

Pt. 211, App. A

signal system or relief from the regulatory
requirements of part 236. In the case of a sig-
nal system located on general system track
which is used by both conventional and light
rail lines, a light rail operation is subject to
this part only if it (or a contractor hired by
the operator) owns or has responsibility for
maintaining the signal system. If the con-
ventional railroad does the maintenance,
then that railroad would file any application
submitted under this part; the light rail op-
eration would have the right to protest the
application under §235.20. The petition
should discuss whether the light rail oper-
ator or conventional railroad is responsible
for maintaining the signal system.

E. Standards for signal and train control sys-
tems (part 236). This part contains rules,
standards, and instructions governing the in-
stallation, inspection, maintenance, and re-
pair of signal and train control systems, de-
vices, and appliances. In the case of a signal
system located on general system track
which is used by both conventional and light
rail lines, a light rail operation is subject to
this part only if it (or a contractor hired by
the operation) owns or has responsibility for
installing, inspecting, maintaining, and re-
pairing the signal system. If the light rail
operation has these responsibilities, a waiver
would be unlikely because a signal failure
would jeopardize the safety of both the light
rail operation and the conventional railroad.
If the conventional railroad assumes all of
the responsibilities under this part, the light
rail operation would not need a waiver, but
it would have to abide by all operational lim-
itations imposed this part and by the con-
ventional railroad. The petition should dis-
cuss whether the light rail operator or con-
ventional railroad has responsibility for in-
stalling, inspecting, maintaining, and repair-
ing the signal system.

2. Motive power and equipment.

A. Railroad noise emission compliance regula-
tions (part 210). FRA issued this rule under
the Noise Control Act of 1972, 42 U.S.C. 4916,
rather than under its railroad safety author-
ity. Because that statute included a defini-
tion of ‘“‘railroad” borrowed from one of the
older railroad safety laws, this part has an
exception for ‘‘street, suburban, or inter-
urban electric railways unless operated as a
part of the general railroad system of trans-
portation.” 49 CFR 210.3(b)(2). The petition
should address whether this exception may
apply to the light rail operation. Note that
this exception is broader than the sole excep-
tion to the railroad safety statutes (i.e.,
urban rapid transit not connected to the gen-
eral system). The greater the integration of
the light rail and conventional operations,
the less likely this exception would apply.

If the light rail equipment would normally
meet the standards in this rule, there would
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be no reason to seek a waiver of it. If it ap-
pears that the light rail system would nei-
ther meet the standards nor fit within the
exception, the petition should address noise
mitigation measures used on the system, es-
pecially as part of a system safety program.
Note, however, that FRA lacks the authority
to waive certain Environmental Protection
Agency standards (40 CFR part 201) that un-
derlie this rule. See 49 CFR 210.11(a).

B. Railroad freight car safety standards (part
215). A light rail operator is likely to move
freight cars only in connection with mainte-
nance-of-way work. As long as such cars are
properly stenciled in accordance with sec-
tion 215.305, this part does not otherwise
apply, and a waiver would seem unnecessary.

C. Rear end marking devices (part 221). This
part requires that each train occupying or
operating on main line track be equipped
with, display, and continuously illuminate
or flash a marking device on the trailing end
of the rear car during periods of darkness or
other reduced visibility. The device, which
must be approved by FRA, must have spe-
cific intensity, beam arc width, color, and
flash rate characteristics. A light rail oper-
ation seeking a waiver of this part will need
to explain how other marking devices with
which it equips its vehicles, or other means
such as train control, will provide the same
assurances as this part of a reduced likeli-
hood of collisions attributable to the failure
of an approaching train to see the rear end of
a leading train in time to stop short of it
during periods of reduced visibility. The pe-
tition should describe the light rail vehicle’s
existing marking devices (e.g., headlights,
brakelights, taillights, turn signal lights),
and indicate whether the vehicle bears re-
flectors. If the light rail system will operate
in both a conventional railroad environment
and in streets mixed with motor vehicles,
the petition should discuss whether adapting
the design of the vehicle’s lighting charac-
teristics to conform to FRA’s regulations
would adversely affect the safety of its oper-
ations in the street environment. A light rail
system that has a system safety program de-
veloped under FTA’s rules may choose to dis-
cuss how that program addresses the need
for equivalent levels of safety when its vehi-
cles operate on conventional railroad cor-
ridors.

D. Safety glazing standards (part 223). This
part provides that passenger car windows be
equipped with FRA-certified glazing mate-
rials in order to reduce the likelihood of in-
jury to railroad employees and passengers
from the breakage and shattering of windows
and avoid ejection of passengers from the ve-
hicle in a collision. This part, in addition to
requiring the existence of at least four emer-
gency windows, also requires window mark-
ings and operating instructions for each
emergency window, as well as for each win-
dow intended for emergency access, so as to
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provide the necessary information for evacu-
ation of a passenger car. FRA will not per-
mit operations to occur on the general sys-
tem in the absence of effective alternatives
to the requirements of this part that provide
an equivalent level of safety. The petition
should explain what equivalent safeguards
are in place to provide the same assurance as
part 223 that passengers and crewmembers
are safe from the effects of objects striking
a light rail vehicle’s windows. The petition
should also discuss the design characteristics
of its equipment when it explains how the
safety of its employees and passengers will
be assured during an evacuation in the ab-
sence of windows meeting the specific re-
quirements of this part. A light rail system
that has a system safety program plan devel-
oped under FTA’s rule may be able to dem-
onstrate that the plan satisfies the safety
goals of this part.

E. Locomotive safety standards (part 229). (1)
This part contains minimum safety stand-
ards for all locomotives, except those pro-
pelled by steam power. FRA recognizes that
due to the unique characteristics of light rail
equipment, some of these provisions may be
irrelevant to light rail equipment, and that
others may not fit properly in the context of
light rail operations. A waiver petition
should explain precisely how the light rail
system’s practices will provide for the safe
condition and operation of its locomotive
equipment.

(2) FRA is not likely to waive completely
the provision (section 229.125) of this rule
concerning auxiliary lights designed to warn
highway motorists of an approaching train.
In order to reduce the risk of grade crossing
accidents, it is important that all loco-
motives used by both conventional railroads
and light rail systems present the same dis-
tinctive profile to motor vehicle operators
approaching grade crossings on the general
railroad system. If uniformity is sacrificed
by permitting light rail systems to operate
locomotives through the same grade cross-
ings traversed by conventional trains with
light arrangements placed in different loca-
tions on the equipment, safety could be com-
promised. Accordingly, the vehicle design
should maintain the triangular pattern re-
quired of other locomotives and cab cars to
the extent practicable.

(3) FRA is aware that light rail headlights
are likely to produce less than 200,000 can-
dela. While some light rail operators may
choose to satisfy the requirements of section
229.125 by including lights on their equip-
ment of different candlepower controlled by
dimmer switches, the headlights on the ma-
jority of light rail vehicles will likely not
meet FRA’S minimum requirement. How-
ever, based on the nature of the operations of
light rail transit, FRA recognizes that waiv-
ers of the minimum candela requirement for
transit vehicle headlights seems appropriate.
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F. Safety appliance laws (49 U.S.C. 20301-
20305). (1) Since certain safety appliance re-
quirements (e.g., automatic couplers) are
statutory, they can only be ‘“‘waived” by
FRA under the exemption conditions set
forth in 49 U.S.C. 20306. Because exemptions
requested under this statutory provision do
not involve a waiver of a safety rule, regula-
tion, or standard (see 49 CFR 211.41), FRA is
not required to follow the rules of practice
for waivers contained in part 211. However,
whenever appropriate, FRA will combine its
consideration of any request for an exemp-
tion under §20306 with its review under part
211 of a light rail operation’s petition for
waivers of FRA’s regulations.

(2) FRA may grant exemptions from the
statutory safety appliance requirements in
49 U.S.C. 20301-20305 only if application of
such requirements would ‘‘preclude the de-
velopment or implementation of more effi-
cient railroad transportation equipment or
other transportation innovations.” 49 U.S.C.
20306. The exemption for technological im-
provements was originally enacted to further
the implementation of a specific type of
freight car, but the legislative history shows
that Congress intended the exemption to be
used elsewhere so that ‘‘other types of rail-
road equipment might similarly benefit.”” S.
Rep. 96614 at 8 (1980), reprinted in 1980
U.S.C.C.A.N. 1156,1164.

(3) FRA recognizes the potential public
benefits of allowing light rail systems to
take advantage of underutilized urban
freight rail corridors to provide service that,
in the absence of the existing right-of-way,
would be prohibitively expensive. Any peti-
tioner requesting an exemption for techno-
logical improvements should carefully ex-
plain how being forced to comply with the
existing statutory safety appliance require-
ments would conflict with the exemption ex-
ceptions set forth at 49 U.S.C. 20306. The peti-
tion should also show that granting the ex-
emption is in the public interest and is con-
sistent with assuring the safety of the light
rail operator’s employees and passengers.

G. Safety appliance standards (part 231). (1)
The regulations in this part specify the req-
uisite location, number, dimensions, and
manner of application of a variety of rail-
road car safety appliances (e.g., handbrakes,
ladders, handholds, steps), and directly im-
plement a number of the statutory require-
ments found in 49 U.S.C. 20301-20305. These
very detailed regulations are intended to en-
sure that sufficient safety appliances are
available and able to function safely and se-
curely as intended.

(2) FRA recognizes that due to the unique
characteristics of light rail equipment, some
of these provisions may be irrelevant to light
rail operation, and that others may not fit
properly in the context of light rail oper-
ations (e.g., crewmembers typically do not
perform yard duties from positions outside
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and adjacent to the light rail vehicle or near
the vehicle’s doors). However, to the extent
that the light rail operation encompasses the
safety risks addressed by the regulatory pro-
visions of this part, a waiver petition should
explain precisely how the light rail system’s
practices will provide for the safe operation
of its passenger equipment. The petition
should focus on the design specifications of
the equipment, and explain how the light
rail system’s operating practices, and its in-
tended use of the equipment, will satisfy the
safety purpose of the regulations while pro-
viding at least an equivalent level of safety.

H. Passenger equipment safety standards
(part 238). This part prescribes minimum
Federal safety standards for railroad pas-
senger equipment. Since a collision on the
general railroad system between light rail
equipment and conventional rail equipment
could prove catastrophic, because of the sig-
nificantly greater mass and structural
strength of the conventional equipment, a
waiver petition should describe the light rail
operation’s system safety program that is in
place to minimize the risk of such a colli-
sion. The petition should discuss the light
rail operation’s operating rules and proce-
dures, train control technology, and signal
system. If the light rail operator and conven-
tional railroad will operate simultaneously
on the same track, the petition should in-
clude a quantitative risk assessment that in-
corporates design information and provide
an engineering analysis of the light rail
equipment and its likely performance in de-
railment and collision scenarios. The peti-
tioner should also demonstrate that risk
mitigation measures to avoid the possibility
of collisions, or to limit the speed at which
a collision might occur , will be employed in
connection with the use of the equipment on
a specified shared-use rail line. This part
also contains requirements concerning power
brakes on passenger trains, and a petitioner
seeking a waiver in this area should refer to
these requirements, not those found in 49
CFR part 232.

3. Operating practices.

A. Railroad workplace safety (part 214). (1)
This part contains standards for protecting
bridge workers and roadway worKkers. The
petition should explain whether the light
rail operator or conventional railroad is re-
sponsible for bridge work on shared general
system trackage. If the light rail operator
does the work and does similar work on seg-
ments outside of the general system, it may
wish to seek a waiver permitting it to ob-
serve OSHA standards throughout its sys-
tem.

(2) There are no comparable OSHA stand-
ards protecting roadway workers. The peti-
tion should explain which operator is respon-
sible for track and signal work on the shared
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segments. If the light rail operator does this
work, the petition should explain how the
light rail operator protects these workers.
However, to the extent that protection var-
ies significantly from FRA’s rules, a waiver
permitting use of the light rail system’s
standards could be very confusing to train
crews of the conventional railroad who fol-
low FRA’s rules elsewhere. A waiver of this
rule is unlikely. A petition should address
how such confusion would be avoided and
safety of roadway workers would be ensured.

B. Railroad operating rules (part 217). This
part requires filing of a railroad’s operating
rules and that employees be instructed and
tested on compliance with them. A light rail
operation would not likely have difficulty
complying with this part. However, if a waiv-
er is desired, the light rail system should ex-
plain how other safeguards it has in place
provide the same assurance that operating
employees are trained and periodically test-
ed on the rules that govern train operation.
A light rail system that has a system safety
program plan developed under FTA’s rules
may be in a good position to give such an as-
surance.

C. Railroad operating practices (part 218).
This part requires railroads to follow certain
practices in various aspects of their oper-
ations (protection of employees working on
equipment, protection of trains and loco-
motives from collisions in certain situations,
prohibition against tampering with safety
devices, protection of occupied camp cars).
Some of these provisions (e.g., camp cars)
may be irrelevant to light rail operations.
Others may not fit well in the context of
light rail operations. To the extent the light
rail operation presents the risks addressed
by the various provisions of this part, a
waiver provision should explain precisely
how the light rail system’s practices will ad-
dress those risks. FRA is not likely to waive
the prohibition against tampering with safe-
ty devices, which would seem to present no
particular burden to light rail operations.
Moreover, blue signal regulations, which pro-
tect employees working on or near equip-
ment, are not likely to be waived to the ex-
tent that such work is performed on track
shared by a light rail operation and a con-
ventional railroad, where safety may best be
served by uniformity.

D. Control of alcohol and drug use (part 219).
FRA will not permit operations to occur on
the general system in the absence of effec-
tive rules governing alcohol and drug use by
operating employees. FTA’s own rules may
provide a suitable alternative for a light rail
system that is otherwise governed by those
rules. However, to the extent that light rail
and conventional operations occur simulta-
neously on the same track, FRA is not likely
to apply different rules to the two oper-
ations, particularly with respect to post-ac-
cident testing, for which FRA requirements
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are more extensive (e.g., section 219.11(f) ad-
dresses the removal, under certain cir-
cumstances, of body fluid and/or tissue sam-
ples taken from the remains of any railroad
employee who performs service for a rail-
road). (FRA recognizes that in the event of a
fatal train accident involving a transit vehi-
cle, whether involving temporal separation
or simultaneous use of the same track, the
National Transportation Safety Board will
likely investigate and obtain its own toxi-
cology test results.)

E. Railroad communications (part 220). A
light rail operation is likely to have an effec-
tive system of radio communication that
may provide a suitable alternative to FRA’s
rules. However, the greater the need for
radio communication between light rail per-
sonnel (e.g., train crews or dispatchers) and
personnel of the conventional railroad (e.g.,
train crews, roadway workers), the greater
will be the need for standardized commu-
nication rules and, accordingly, the less like-
ly will be a waiver.

F. Railroad accident/incident reporting (part
225). (1) FRA’s accident/incident information
is very important in the agency’s decision-
making on regulatory issues and strategic
planning. A waiver petition should indicate
precisely what types of accidents and inci-
dents it would report, and to whom, under
any alternative it proposes. FRA is not like-
ly to waive its reporting requirements con-
cerning train accidents or highway-rail
grade crossing collisions that occur on the
general railroad system. Reporting of acci-
dents under FTA’s rules is quite different
and would not provide an effective sub-
stitute. However, with regard to employee
injuries, the light rail operation may, absent
FRA’s rules, otherwise be subject to report-
ing requirements of FTA and OSHA and may
have an interest in uniform reporting of
those injuries wherever they occur on the
system. Therefore, it is more likely that
FRA would grant a waiver with regard to re-
porting of employee injuries.

(2) Any waiver FRA may grant in the acci-
dent/incident reporting area would have no
effect on FRA’s authority to investigate
such incidents or on the duties of light rail
operators and any other affected railroads to
cooperate with those investigations. See sec-
tions 225.31 and 225.35 and 49 U.S.C. 20107 and
20902. Light rail operators should anticipate
that FRA will investigate any serious acci-
dent or injury that occurs on the shared use
portion of their lines, even if it occurs during
hours when only the light rail trains are op-
erating. Moreover, there may be instances
when FRA will work jointly with FTA and
the state agency to investigate the cause of
a transit accident that occurs off the general
system under circumstances that raise con-
cerns about the safety of operations on the
shared use portions. For example, if a transit
operator using the same light rail equipment
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on the shared and non-shared-use portions of
its operation has a serious accident on the
non-shared-use portion, FRA may want to
determine whether the cause of the accident
pointed to a systemic problem with the
equipment that might impact the transit
system’s operations on the general system.
Similarly, where human error might be a
factor, FRA may want to determine whether
the employee potentially at fault also has
safety responsibilities on the general system
and, if so, take appropriate action to ensure
that corrective action is taken. FRA believes
its statutory investigatory authority ex-
tends as far as necessary to address any con-
dition that might reasonably be expected to
create a hazard to railroad operations within
its jurisdiction.

G. Hours of service laws (49 U.S.C. 21101-
21108). (1) The hours of service laws apply to
all railroads subject to FRA’s jurisdiction,
and govern the maximum work hours and
minimum off-duty periods of employees en-
gaged in one or more of the three categories
of covered service described in 49 U.S.C.
21101. If an individual performs more than
one kind of covered service during a tour of
duty, then the most restrictive of the appli-
cable limitations control. Under current law,
a light rail operation could request a waiver
of the substantive provisions of the hours of
service laws only under the ‘‘pilot project”
provision described in 49 U.S.C. 21108, pro-
vided that the request is based upon a joint
petition submitted by the railroad and its af-
fected labor organizations. Because waivers
requested under this statutory provision do
not involve a waiver of a safety rule, regula-
tion, or standard (see 49 CFR 211.41), FRA is
not required to follow the rules of practice
for waivers contained in part 211. However,
whenever appropriate, FRA will combine its
consideration of any request for a waiver
under §21108 with its review under part 211 of
a light rail operation’s petition for waivers
of FRA’s regulations.

(2) If such a statutory waiver is desired,
the light rail system will need to assure FRA
that the waiver of compliance is in the pub-
lic interest and consistent with railroad safe-
ty. The waiver petition should include a dis-
cussion of what fatigue management strate-
gies will be in place for each category of cov-
ered employees in order to minimize the ef-
fects of fatigue on their job performance.
However, FRA is unlikely to grant a statu-
tory waiver covering employees of a light
rail operation who dispatch the trains of a
conventional railroad or maintain a signal
system affecting shared use trackage.

H. Hours of service recordkeeping (part 228).
This part prescribes reporting and record-
keeping requirements with respect to the
hours of service of employees who perform
the job functions set forth in 49 U.S.C. 21101.
As a general rule, FRA anticipates that any
waivers granted under this part will only ex-
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empt the same groups of employees for
whom a light rail system has obtained a
waiver of the substantive provisions of the
hours of service laws under 49 U.S.C. 21108.
Since it is important that FRA be able to
verify that a light rail operation is com-
plying with the on- and off-duty restrictions
of the hour of service laws for all employees
not covered by a waiver of the laws’ sub-
stantive provisions, it is unlikely that any
waiver granted of the reporting and record-
keeping requirements would exclude those
employees. However, in a system with fixed
work schedules that do not approach 12
hours on duty in the aggregate, it may be
possible to utilize existing payroll records to
verify compliance.

1. Passenger train emergency preparedness
(part 239). This part prescribes minimum
Federal safety standards for the preparation,
adoption, and implementation of emergency
preparedness plans by railroads connected
with the operation of passenger trains.
FRA’s expectation is that by requiring af-
fected railroads to provide sufficient emer-
gency egress capability and information to
passengers, along with mandating that these
railroads coordinate with local emergency
response officials, the risk of death or injury
from accidents and incidents will be less-
ened. A waiver petition should state whether
the light rail system has an emergency pre-
paredness plan in place under a state system
safety program developed under FTA’s rules
for the light rail operator’s separate street
railway segments. Under a system safety
program, a light rail operation is likely to
have an effective plan for dealing with emer-
gency situations that may provide an equiv-
alent alternative to FRA’s rules. To the ex-
tent that the light rail operation’s plan re-
lates to the various provisions of this part, a
waiver petition should explain precisely how
each of the requirements of this part is being
addressed. The petition should especially
focus on the issues of communication, em-
ployee training, passenger information, liai-
son relationships with emergency respond-
ers, and marking of emergency exits.

J. Qualification and certification of loco-
motive engineers (part 240). This part contains
minimum Federal safety requirements for
the eligibility, training, testing, certifi-
cation, and monitoring of locomotive engi-
neers. Those who operate light rail trains
may have significant effects on the safety of
light rail passengers, motorists at grade
crossings, and, to the extent trackage is
shared with conventional railroads, the em-
ployees and passengers of those railroads.
The petition should describe whether a light
rail system has a system safety plan devel-
oped under FTA’s rules that is likely to have
an effective means of assuring that the oper-
ators, or ‘‘engineers,” of its equipment re-
ceive the necessary training and have proper
skills to operate a light rail vehicle in
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shared use on the general railroad system.
The petition should explain what safeguards
are in place to ensure that light rail engi-
neers receive at least an equivalent level of
training, testing, and monitoring on the
rules governing train operations to that re-
ceived by locomotive engineers employed by
conventional railroads and certified under
part 240. Any light rail system unable to
meet this burden would have to fully comply
with the requirements of part 240. Moreover,
where a transit system intends to operate si-
multaneously on the same track with con-
ventional equipment, FRA will not be in-
clined to waive the part 240 requirements. In
that situation, FRA’s paramount concern
would be uniformity of training and quali-
fications of all those operating trains on the
general system, regardless of the type of
equipment.

V. WAIVERS THAT MAY BE APPROPRIATE FOR
TIME-SEPARATED LIGHT RAIL OPERATIONS

1. The foregoing discussion of factors to ad-
dress in a petition for approval of shared use
concerns all such petitions and, accordingly,
is quite general. FRA is willing to provide
more specific guidance on where waivers
may be likely with regard to light rail oper-
ations that are time-separated from conven-
tional operations. FRA’s greatest concern
with regard to shared use of the general sys-
tem is a collision between light rail and con-
ventional trains on the same track. Because
the results could well be catastrophic, FRA
places great emphasis on avoiding such colli-
sions. The surest way to guarantee that such
collisions will not occur is to strictly seg-
regate light rail and conventional operations
by time of day so that the two types of
equipment never share the same track at the
same time. This is not to say that FRA will
not entertain waiver petitions that rely on
other methods of collision avoidance such as
sophisticated train control systems. How-
ever, petitioners who do not intend to sepa-
rate light rail from conventional operations
by time of day will face a steep burden of
demonstrating an acceptable level of safety.
FRA does not insist that all risk of collision
be eliminated. However, given the enormous
severity of the likely consequences of a colli-
sion, the demonstrated risk of such an event
must be extremely remote.

2. There are various ways of providing such
strict separation by time. For example,
freight operations could be limited to the
hours of midnight to 5 a.m. when light rail
operations are prohibited. Or, there might be
both a nighttime and a mid-day window for
freight operation. The important thing is
that the arrangement not permit simulta-
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neous operation on the same track by clearly
defining specific segments of the day when
only one type of operation may occur. Mere
spacing of train movements by a train con-
trol system does not constitute this tem-
poral separation.

3. FRA is very likely to grant waivers of
many of its rules where complete temporal
separation between light rail and conven-
tional operations is demonstrated in the
waiver request. The chart below lists each of
FRA’s railroad safety rules and provides
FRA’s view on whether it is likely to grant
a waiver in a particular area where temporal
separation is assured. Where the ‘‘Likely
Treatment’ column says ‘‘comply’ a waiver
is not likely, and where it says ‘‘waive’ a
waiver is likely. Of course, FRA will consider
each petition on its own merits and one
should not presume, based on the chart, that
FRA will grant or deny any particular re-
quest in a petition. This chart is offered as
general guidance as part of a statement of
policy, and as such does not alter any safety
rules or obligate FRA to follow it in every
case. This chart assumes that the operations
of the local rail transit agency on the gen-
eral railroad system are completely sepa-
rated in time from conventional railroad op-
erations, and that the light rail operation
poses no atypical safety hazards. FRA’s pro-
cedural rules on matters such as enforce-
ment (49 CFR parts 209 and 216), and its stat-
utory authority to investigate accidents and
injuries and take emergency action to ad-
dress an imminent hazard of death or injury,
would apply to these operations in all cases.

4. Where waivers are granted, a light rail
operator would be expected to operate under
a system safety plan developed in accordance
with the FTA state safety oversight pro-
gram. The state safety oversight agency
would be responsible for the safety oversight
of the light rail operation, even on the gen-
eral system, with regard to aspects of that
operation for which a waiver is granted. (The
“Comments” column of the chart shows
‘‘State Safety Oversight’ where waivers con-
ditioned on such state oversight are likely.)
FRA will coordinate with FTA and the state
agency to address any serious safety prob-
lems. If the conditions under which the waiv-
er was granted change substantially, or un-
anticipated safety issues arise, FRA may
modify or withdraw a waiver in order to en-
sure safety. On certain subjects where waiv-
ers are not likely, the ‘“Comments’ column
of the chart makes special note of some im-
portant regulatory requirements that the
light rail system will have to observe even if
it is not primarily responsible for compli-
ance with that particular rule.



Federal Railroad Administration, DOT

Pt. 211, App. A

POSSIBLE WAIVERS FOR LIGHT RAIL OPERATIONS ON THE GENERAL RAILROAD SYSTEM BASED ON
SEPARATION IN TIME FROM CONVENTIONAL OPERATIONS

Title 49 CFR part

Subject of rule

Likely treatment

Comments

Track, Structures, and S

ignals

213, Appendix C

Track safety standards

Signal and train control

Grade crossing signals

Bridge safety policy

Comply (assuming light rail operator
owns track or has been assigned
responsibility for it).

Comply (assuming light rail operator
or its contractor has responsibility
for signal maintenance).

Comply (assuming light rail operator

or its contractor has responsibility
for crossing devices).

Not a rule. Compliance voluntary. ...

If the conventional RR owns the
track, light rail will have to ob-
serve speed limits for class of
track.

If conventional RR maintains sig-
nals, light rail will have to abide
by operational limitations and re-
port signal failures.

If conventional RR maintains de-
vices, light rail will have to comply
with sections concerning crossing
accidents, activation failures, and
false activations.

Motive Power and Equipi

ment

210 ..
215 ..

Noise emission

Freight car safety
standards.

Rear end marking de-
vices.

Safety glazing stand-
ards.

Locomotive safety
standards.

Safety appliance stand-
ards.

Passenger equipment
standards.

Waive, except for arrangement of
auxiliary lights, which is important
for grade crossing safety.

Waive

State safety oversight.
State safety oversight.

State safety oversight.
State safety oversight.
State safety oversight.
State safety oversight; see note

below on statutory requirements.
State safety oversight.

228** ..

Bridge worker
Roadway worker safety
Operating rules
Operating practices

Alcohol and drug
Radio communications

Accident reporting and
investigation.

Hours of service record-
keeping.

Passenger train emer-
gency preparedness.
Engineer certification ...

Waive, except for prohibition on
tampering with safety devices re-
lated to signal system, and blue
signal rules on shared track.

Waive if FTA rule otherwise applies

Waive, except to extent communica-
tions with freight trains and road-
way workers are necessary.

Comply with regard to train acci-
dents and crossing accidents;
waive as to injuries; FRA accident
investigation authority not subject
to waiver.

Waive (in concert with waiver of
statute); waiver not likely for per-
sonnel who dispatch conventional
RR or maintain signal system on
shared use track.

Waive

OSHA standards.

State safety oversight.
State safety oversight.

FTA rule may apply.
State safety oversight.

Employee injuries would be re-
ported under FTA or OSHA rules.

See note below on possible waiver
of statutory requirements.

State safety oversight.

State safety oversight.

* Safety Appliance Statute. Certain safety appliance requirements (e.g., automatic couplers) are statutory and can only be
waived under the conditions set forth in 49 U.S.C. 20306, which permits exemptions if application of the requirements would
“preclude the development or implementation of more efficient railroad transportation equipment or other transportation innova-
tions.” If consistent with employee safety, FRA could probably rely on this provision to address most light rail equipment that

could not meet the standa

rds.

** Hours of Service Statute. Currently, 49 U.S.C. 21108 permits FRA to waive substantive provisions of the hours of service
laws based upon a joint petition by the railroad and affected labor organizations, after notice and an opportunity for a hearing.
This is a “pilot project” provision, so waivers are limited to two years but may be extended for additional two-year periods after

notice and an opportunity for comment.

[65 FR 42546, July 10, 2000]
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PART 212—STATE SAFETY
PARTICIPATION REGULATIONS

Subpart A—General

Sec.
212.1
212.3
212.5

Purpose and scope.
Definitions.
Filing.

Subpart B—State/Federal Roles

212.101 Program principles.

212.103 Investigative and surveillance au-
thority.

212.106 Agreements.

212.107 Certification.

212.109 Joint planning of inspections.

212.111 Monitoring and other inspections.

212.113 Program termination.

212.115 Enforcement actions.

Subpart C—State Inspection Personnel

212.201 General qualifications of State in-
spection personnel.

212.203 Track inspector.

212.205 Apprentice track inspector.

212.207 Signal and train control inspector.

212.209 Train control inspector.

212.211 Apprentice signal and train control
inspector.

212.213 Motive power
(MP&E) inspector.

212.215 Locomotive inspector.

212.217 Car inspector.

212.219 Apprentice MP&E inspector.

212.221 Operating practices inspector.

212.223 Operating practices compliance in-
spector.

212.225 Apprentice operating practices in-
spector.

212.227 Hazardous materials inspector.

212.229 Apprentice hazardous materials in-
spector.

212.231 Highway-rail grade crossing inspec-
tor.

212.233 Apprentice highway-rail grade cross-
ing inspector.

212.235 Inapplicable qualification require-
ments.

AUTHORITY: 49 U.S.C. 20103, 20106, 20105, and
20113 (formerly secs. 202, 205, 206, and 208, of
the Federal Railroad Safety Act of 1970, as
amended (45 U.S.C. 431, 434, 435, and 436)); and
49 CFR 1.49.

SOURCE: 47 FR 41051, Sept. 16, 1982, unless
otherwise noted.

and equipment

Subpart A—General

§212.1 Purpose and scope.

This part establishes standards and
procedures for State participation in
investigative and surveillance activi-
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ties under the Federal railroad safety
laws and regulations.

§212.3 Definitions.

As used in this part:

(a) Administrator means the Federal
Railroad Administrator or the Deputy
Administrator or the delegate of either
of them.

(b) Associate Administrator means the
Associate Administrator for Safety,
Federal Railroad Administration
(FRA), or the Deputy Associate Admin-
istrator for Safety, FRA.

(c) FRA means the Federal Railroad
Administration.

(d) Federal railroad safety laws means
the following enactments, together
with regulations and orders issued
under their authority:

(1) The Federal Railroad Safety Act
of 1970, as amended (45 U.S.C. 421, 431-
441);

(2) The Safety Appliance Acts,
amended (45 U.S.C. 1-16);

(3) The Locomotive Inspection Act,
as amended (45 U.S.C. 22-34);

as

(4) The Signal Inspection Act, as
amended (49 U.S.C. 26);

(6) The Accident Reports Act, as
amended (45 U.S.C. 38-42);

(6) The Hours of Service Act, as

amended (45 U.S.C. 61-64(b); and

(7) The Hazardous Materials Trans-
portation Act (49 app. U.S.C. 1801 et
seq.), as it pertains to shipment or
transportation by railroad.

(e) Manufacturer means a person that
manufactures, fabricates, marks, main-
tains, reconditions, repairs, or tests
containers which are represented,
marked, certified, or sold for use in the
bulk transportation of hazardous mate-
rials by railroad.

(f) Shipper means a person that offers
a hazardous material for transpor-
tation or otherwise causes it to be
transported.

(g) Planned compliance inspections
means investigative and surveillance
activities described in the annual work
plan required by §212.109 of this part
that provide basic surveillance of rail-
road facilities, equipment and/or oper-
ations for the purpose of determining
the level of compliance with relevant
Federal safety requirements.

[47 FR 41051, Sept. 16, 1982, as amended at 57
FR 28115, June 24, 1992]
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§212.5 Filing.

Each State agency desiring to con-
duct investigative and surveillance ac-
tivities must submit to the Associate
Administrator for Safety, Federal Rail-
road Administration, 400 Seventh
Street, SW., Washington, DC 20590, the
documentation which contains the in-
formation prescribed by §§212.1056 and
212.107.

Subpart B—State/Federal Roles

§212.101 Program principles.

(a) The purpose of the national rail-
road safety program is to promote safe-
ty in all areas of railroad operations in
order to reduce deaths, injuries and
damage to property resulting from rail-
road accidents.

(b)(1) The national railroad safety
program is carried out in part through
the issuance of mandatory Federal
safety requirements and through in-
spection efforts designed to monitor
compliance with those requirements.
FRA and State inspections determine
the extent to which the railroads, ship-
pers, and manufacturers have fulfilled
their obligations with respect to in-
spection, maintenance, training, and
supervision. The FRA and partici-
pating States do not conduct inspec-
tions of track, equipment, signal sys-
tems, operating practices, and haz-
ardous materials handling for the rail-
roads, shippers, and manufacturers.

(2) The national railroad safety pro-
gram is also carried out through rou-
tine inspections, accident investiga-
tions, formal and informal educational
efforts, complaint investigations, safe-
ty assessments, special inquiries, regu-
latory development, research and simi-
lar initiatives.

(c) It is the policy of the FRA to
maintain direct oversight of railroad,
shipper, and manufacturer conditions
and practices relevant to safety by con-
ducting inspections and investigations
in concert with participating State
agencies.

(d) The principal role of the State
Safety Participation Program in the
national railroad safety effort is to
provide an enhanced investigative and
surveillance capability through as-
sumption, by participating State agen-
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cies, of responsibility for planned rou-
tine compliance inspections. The FRA
encourages further State contributions
to the national railroad safety program
consistent with overall program needs,
individual State capabilities, and the
willingness of the States to undertake
additional investigative and surveil-
lance activities.

(e) It is the policy of the FRA to pro-
mote the growth and vitality of the
State Safety Participation Program
through liaison with State govern-
ment, coordination of Federal and
State investigative and surveillance
activities, and training of inspection
personnel.

[47 FR 41051, Sept. 16, 1982, as amended at 57
FR 28115, June 24, 1992]

§212.103 Investigative
lance authority.

(a) Subject to the requirements of
this part, a State agency with jurisdic-
tion under State law may participate
in investigative and surveillance ac-
tivities concerning Federal railroad
safety laws and regulations by entering
into an agreement under §212.105 for
the exercise of specified authority.

(b) Subject to requirements of this
part, a State agency with jurisdiction
under State law may participate in in-
vestigative and surveillance activities
with respect to particular rules, regu-
lations, orders or standards issued
under the regulatory authority of the
Federal Railroad Safety Act of 1970 by
filing an annual certification under
§212.107.

and surveil-

§212.105 Agreements.

(a) Scope. The principal method by
which States may participate in inves-
tigative and surveillance activities is
by agreement with FRA. An agreement
may delegate investigative and surveil-
lance authority with respect to all or
any part of the Federal railroad safety
laws.

(b) Duration. An agreement may be
for a fixed term or for an indefinite du-
ration.

(c) Amendments. An agreement may
be amended to expand or contract its
scope by consent of FRA and the State.

(d) Common terms. Each agreement
entered into under this section pro-
vides that:
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(1) The State agency is delegated cer-
tain specified authority with respect to
investigative and surveillance activi-
ties;

(2) The delgation is effective only to
the extent it is carried out through
personnel recognized by the State and
the FRA (pursuant to subpart C of this
part) to be qualified to perform the
particular investigative and surveil-
lance activities to which the personnel
are assigned; and

(3) The State agency agrees to pro-
vide the capability necessary to assure
coverage of facilities, equipment, and
operating practices through planned
routine compliance inspections for all,
or a specified part of, the territory of
the State.

(e) Request for agreement. A request
for agreement shall contain the fol-
lowing information:

(1) An opinion of the counsel for the
State agency stating that:

(i) The agency has jurisdiction over
the safety practices of the facilities,
equipment, rolling stock, and oper-
ations of railroads in that State and
whether the agency has jurisdiction
over shippers and manufacturers;

(ii) The agency has the authority and
capability to conduct investigative and
surveillance activities in connection
with the rules, regulations, orders, and
standards issued by the Administrator
under the Federal railroad safety laws;
and

(iii) State funds may be used for this
purpose.

(2) A statement that the State agen-
cy has been furnished a copy of each
Federal safety statute, rule, regula-
tion, order, or standard pertinent to
the State’s participation;

(3) The names of the railroads oper-
ating in the State together with the
number of miles of main and branch
lines operated by each railroad in the
State;

(4) The name, title and telephone
number of the person designated by the
agency to coordinate the program; and

(5) A description of the organization,
programs, and functions of the agency
with respect to railroad safety.

(f) Developmental agreement. Con-
sistent with national program require-
ments, the Associate Administrator
may enter into an agreement under
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this section prior to the qualification
of inspection personnel of the State
under subpart C of this part. In such a
case, the agreement shall (1) specify
the date at which the State will as-
sume investigative and surveillance
duties, and (2) refer to any undertaking
by the FRA to provide training for
State inspection personnel, including a
schedule for the training courses that
will be made available.

(g) Action on request. The Associate
Administrator responds to a request
for agreement by entering into an
agreement based on the request, by de-
clining the request, or by suggesting
modifications.

(Approved by the Office of Management and
Budget under control number 2130-0509)

[47 FR 41051, Sept. 16, 1982, as amended at 57
FR 28115, June 24, 1992]

§212.107 Certification.

(a) Scope. In the event the FRA and
the State agency do not agree on terms
for the participation of the State under
§212.105 of this part and the State wish-
es to engage in investigative and sur-
veillance activities with respect to any
rule, regulation, order, or standard
issued under the authority of the Fed-
eral Railroad Safety Act of 1970, the
State shall file an annual certification
with respect to such activities.

(b) Content. The annual certification
shall be filed not less than 60 days be-
fore the beginning of the Federal fiscal
year to which it applies, shall contain
the information required by §212.105(e)
of this part and, in addition, shall cer-
tify that:

(1) The State agency has the author-
ity and capability to conduct inves-
tigative and surveillance activities
under the requirements of this part
with respect to each rule, regulation,
order or standard for which certifi-
cation is submitted; and

(2) The State agency will, at a min-
imum, conduct planned compliance in-
spections meeting the level of effort
prescribed in the applicable appendix
to this part.

(c) Action on certification. The Asso-
ciate Administrator responds to the fil-
ing of an annual certification within 60
days of its receipt by accepting it or by
rejecting it for cause stated.
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(d) Delegation of authority. Accept-
ance of an annual certification con-
stitutes a delegation of authority to
conduct investigative and surveillance
activities only to the extent that the
delegation is carried out through per-
sonnel recognized by the State and the
FRA (pursuant to subpart C of this
part) to be qualified to perform the
particular investigative and surveil-
lance activities to which the personnel
are assigned.

(Approved by the Office of Management and
Budget under control number 2130-0509)

§212.109 Joint planning of
tions.

inspec-

Prior to the beginning of each cal-
endar year, each participating State
applying for grant assistance under
subpart D of this part shall develop, in
conjunction with the FRA Regional Di-
rector of the region in which the State
is located, an annual work plan for the
conduct of investigative and surveil-
lance activities by the State agency.
The plan shall include a program of in-
spections designed to monitor the com-
pliance of the railroads, shippers, and
manufacturers operating within the
State (or portion thereof) with applica-
ble Federal railroad safety laws and
regulations. In the event the partici-
pating State and the FRA Regional Di-
rector cannot agree on an annual work
plan, the Associate Administrator for
Safety shall review the matter.

(Approved by the Office of Management and
Budget under control number 2130-0509)

[67 FR 28115, June 24, 1992]

§212.111 Monitoring and other inspec-
tions.

(a) It is the policy of the FRA to
monitor State investigative and sur-
veillance practices at the program
level.

(b) It is the policy of the FRA to co-
ordinate its direct inspection and in-
vestigative functions in participating
States with the responsible State agen-
cy, providing prior advice to the States
whenever practicable.

(c) The FRA may conduct such moni-
toring of State investigative and sur-
veillance practices and such other in-
spection and investigation as may be
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necessary to aid in the enforcement of
the Federal railroad safety laws.

§212.113 Program termination.

(a) A State agency participating in
investigative and surveillance activi-
ties by agreement or certification shall
provide thirty (30) days notice of its in-
tent to terminate its participation.

(b) The Administrator may, on his
own initiative, terminate the partici-
pation of a State agency if, after at
least thirty (30) days notice an oppor-
tunity for oral hearing under section
553 of title 5 U.S.C., the State agency
does not establish that it has complied
and is complying with:

(1) The requirements of this part;

(2) Relevant directives, enforcement
manuals, and written interpretations
of law and regulations provided by the
FRA for guidance of the program; and

(3) The rule of national uniformity of
laws, rules, regulations, orders, and
standards relating to railroad safety as
expressed in section 205 of the Federal
Railroad Safety Act of 1970 (45 U.S.C.
434).

§212.115

(a) Except as provided in paragraph
(b) of this section, the FRA reserves ex-
clusive authority to assess and com-
promise penalties, to issue emergency
orders and compliance orders, institute
or cause to be instituted actions for
collection of civil penalties or for in-
junctive relief, and to commence any
and all other enforcement actions
under the Federal railroad safety laws.

(b)(1) Section 207(a) of the Federal
Railroad Safety Act of 1970, as amend-
ed (45 U.S.C. 436(a)), authorizes a par-
ticipating State to bring an action for
assessment and collection of a civil
penalty in a Federal district court of
proper venue, if the FRA has not acted
on a request for civil penalty assess-
ment originated by the State, within
sixty (60) days of receipt, by assessing
the penalty or by determining in writ-
ing that no violation occurred.

(2) Section 207(b) of the Federal Rail-
road Safety Act of 1970, as amended (45
U.S.C. 436(b)), authorizes a partici-
pating State to bring an action for in-
junctive relief in a Federal district
court of proper venue, if the FRA has
not acted on a request to initiate such

Enforcement actions.
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an action within fifteen (15) days of re-
ceipt, by referring the matter to the
Attorney General for litigation, by un-
dertaking other enforcement action, or
by determining in writing that no vio-
lation has occurred.

(3) For purposes of this paragraph, a
request for legal action is deemed to be
received when a legally sufficient in-
vestigative report specifying the action
requested is received by the designated
FRA offices.

(c)(1) Requests for civil penalty as-
sessments and other administrative ac-
tions shall be submitted to the FRA
Regional Director for Railroad Safety
for the FRA region in which the State
is located.

(2) Requests for the institution of in-
junctive actions shall be submitted si-
multaneously to (i) the FRA Regional
Director for Railroad Safety for the
FRA region in which the State is lo-
cated and (ii) the Enforcement Divi-
sion, Office of Chief Counsel, FRA,
Washington, DC 20590.

Subpart C—State Inspection
Personnel

§212.201 General qualifications of

State inspection personnel.

(a) This subpart prescribes the min-
imum qualification requirements for
State railroad safety inspectors, com-
pliance inspectors and inspector ap-
prentices. A State agency may estab-
lish more stringent or additional re-
quirements for its employees.

(b) An inspector, compliance inspec-
tor, or apprentice inspector shall be
recognized as qualified under this part
by the State agency and the Associate
Administrator prior to assuming the
responsibilities of the position.

(c) Each inspector, compliance in-
spectors and apprentice inspector shall
be a bona fide employee of the State
agency.

(d) Each inspector, compliance in-
spector, and apprentice inspector shall
demonstrate:

(1) The ability to read and com-
prehend written materials such as
training and enforcement manuals,
regulations, operating and safety rules
of the railroad, and similar materials;

(2) The ability to compose narrative
reports of investigative findings that
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are clear, complete, and grammatically
acceptable;

(3) The ability to record data on
standard report forms with a high de-
gree of accuracy;

(4) The ability to communicate oral-
ly; and

(5) Basic knowledge of rail transpor-
tation functions, the organization of
railroad, shipper, and manufacturer
companies, and standard industry rules
for personal safety.

(e) Each inspector shall demonstrate
a thorough knowledge of:

(1) Railroad rules, practices, record
systems, and terminology common to
operating and maintenance functions;
and

(2) The scope and major requirements
of all of the Federal railroad safety
laws and regulations.

(f) In addition to meeting the re-
quirements of this section, each inspec-
tor and apprentice inspector shall meet
the applicable requirements of §§212.203
through 212.229 of this subpart.

[47 FR 41051, Sept. 16, 1982, as amended at 57
FR 28115, June 24, 1992]

§212.203 Track inspector.

(a) The track inspector is required, at
a minimum, to be able to conduct inde-
pendent inspections of track structures
for the purpose of determining compli-
ance with the Track Safety Standards
(49 CFR part 213), to make reports of
those inspections, and to recommend
the institution of enforcement actions
when appropriate to promote compli-
ance.

(b) The track inspector is required, at
a minimum to have at least four years
of recent experience in track construc-
tion or maintenance. A bachelor’s de-
gree in engineering or a related tech-
nical specialization may be substituted
for two of the four years of this experi-
ence requirement and successful com-
pletion of the apprentice training pro-
gram may be substituted for the four
years of this experience requirement.

(c) The track inspector shall dem-
onstrate the following specific quali-
fications:

(1) A comprehensive knowledge of
track nomenclature, track inspection
techniques, track maintenance meth-
ods, and track equipment;
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(2) The ability to understand and de-
tect deviations from:

(i) Track maintenance standards ac-
cepted in the industry; and

(ii) The Track Safety Standards (49
CFR part 213).

(3) Knowledge of operating practices
and vehicle/track interaction sufficient
to understand the safety significance of
deviations and combinations of devi-
ations; and

(4) Specialized knowledge of the re-
quirements of the Track Safety Stand-
ards, including the remedial action re-
quired to bring defective track into
compliance with the standards.

§212.205 Apprentice track inspector.

(a) The apprentice track inspector
must be enrolled in a program of train-
ing prescribed by the Associate Admin-
istrator leading to qualification as a
track inspector. The apprentice track
inspector may not participate in inves-
tigative and surveillance activities, ex-
cept as an assistant to a qualified
State or FRA inspector while accom-
panying that qualified inspector.

(b) An apprentice track inspector
shall demonstrate basic knowledge of
track inspection techniques, track
maintenance methods, and track equip-
ment prior to being enrolled in the pro-
gram.

§212.207 Signal and train control in-
spector.

(a) The signal and train control in-
spector is required, at a minimum, to
be able to conduct independent inspec-
tions of all types of signal and train
control systems for the purpose of de-
termining compliance with the Rules,
Standards and Instructions for Rail-
road Signal Systems (49 CFR part 236),
to make reports of those inspections,
and to recommend the institution of
enforcement actions when appropriate
to promote compliance.

(b) The signal and train inspector is
required, at a minimum, to have at
least four years of recent experience in
signal construction or maintenance. A
bachelor’s degree in electrical engi-
neering or a related technical speciali-
zation may be substituted for two of
the four years of this experience re-
quirement and successful completion of
the apprentice training program may
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be substituted for the four years of this
requirement.

(c) The signal and train control in-
spector shall demonstrate the fol-
lowing specific qualifications:

(1) A comprehensive knowledge of
signal and train control systems, main-
tenance practices, test and inspection
techniques;

(2) The ability to understand and de-
tect deviations from:

(i) Signal and train control mainte-
nance standards accepted in the indus-
try; and

(ii) The Rules, Standards and In-
structions for Railroad Signal Systems
(49 CFR part 236).

(3) The ability to examine plans and
records, to make inspections of signal
train control systems and to determine
adequacy of stopping distances from
prescribed speeds;

(4) Knowledge of operating practices
and signal systems sufficient to under-
stand the safety significance of devi-
ations and combination of deviations;
and

(5) Specialized knowledge of the re-
quirements of the Rules, Standards and
Instructions for Railroad Signal Sys-
tems, including the remedial action re-
quired to bring signal and train control
systems into compliance with the
standards.

§212.209 Train control inspector.

(a) The train control inspector is re-
quired, at a minimum, to be able to
conduct independent inspections of
automatic cab signal, automatic train
stop, and automatic train control de-
vices on board locomotives for the pur-
pose of determining compliance with
subpart E of the Rules, Standards and
Instructions for Railroad Signal Sys-
tems (49 CFR part 236) and to rec-
ommend the institution of enforcement
action when appropriate to promote
compliance.

(b) The train control inspector is re-
quired, at a minimum, to have at least
four years of recent experience in loco-
motive construction or maintenance. A
bachelor’s degree in electrical engi-
neering or a related technical speciali-
zation may be substituted for two of
the four years of this experience re-
quirement and successful completion of
the apprentice training program may
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be substituted for the four year experi-
ence requirement.

(c) The train control inspector shall
demonstrate the following specific
qualifications:

(1) A comprehensive knowledge of the
various train control systems used on
board locomotives, locomotive air
brake systems and test and inspection
procedures;

(2) The ability to understand and de-
tect deviations from:

(i) Train control maintenance stand-
ards accepted in the industry; and

(ii) Subpart E of the Rules, Standards
and Instructions for Railroad Signal
Systems (49 CFR part 236);

(3) Knowledge of operating practices
and train control systems sufficient to
understand the safety significance of
deviations and combinations of devi-
ations; and

(4) Specialized knowledge of the re-
quirements of subpart E of the Rules,
Standards and Instructions for Rail-
road Signal Systems, including the re-
medial action required to bring train
control systems used on board loco-
motives into compliance with the
standards.

§212.211 Apprentice signal and train
control inspector.

(a) The apprentice signal and train
control inspector must be enrolled in a
program of training prescribed by the
Associate Administrator leading to
qualification as a signal and train con-
trol inspector. The apprentice inspec-
tor may not participate in the inves-
tigative and surveillance activities, ex-
cept as an assistant to a qualified
State or FRA inspector while accom-
panying that qualified inspector.

(b) Prior to being enrolled in the pro-
gram the apprentice inspector shall
demonstrate:

(1) Working knowledge of basic elec-
tricity and the ability to use electrical
test equipment in direct current and
alternating current circuits; and

(2) A basic knowledge of signal and
train control inspection and mainte-
nance methods and procedures.

§212.213 Motive power and equipment
(MP&E) inspector.

(a) The MP&E inspector is required,

at a minimum, to be able to conduct
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independent inspections of railroad
equipment for the purpose of deter-
mining compliance with all sections of
the Freight Car Safety Standards (49
CFR part 215), Safety Glazing Stand-
ards (49 CFR part 223), Locomotive
Safety Standards (49 CFR part 229),
Safety Appliance Standards (49 CFR
part 231), and Power Brake Standards
(49 CFR part 232), to make reports of
those inspections and to recommend
the institution of enforcement actions
when appropriate to promote compli-
ance.

(b) The MP&E inspector is required,
at a minimum, to have at least four
years of recent experience in the con-
struction or maintenance of railroad
rolling equipment. A bachelor’s degree
in engineering or a related technical
specialization may be substituted for
two of the four years of this experience
requirement and successful completion
of the apprentice training program
may be substituted for the four year
experience requirement.

(c) The MP&E inspector shall dem-
onstrate the following qualifications:

(1) A comprehensive knowledge of
construction, testing, inspecting and

repair of railroad freight cars, pas-
senger cars, locomotives and air
brakes;

(2) The ability to understand and de-
tect deviations from:

(i) Railroad equipment maintenance
standards accepted in the industry; and

(ii) The Freight Car Safety Stand-
ards, Safety Glazing Standards, Loco-
motive Safety Standards, Safety Appli-
ance Standards and Power Brake
Standards.

(3) The knowledge of railroad oper-
ating procedures associated with the
operation of freight cars, passenger
cars, locomotives and air brakes suffi-
cient to understand the safety signifi-
cance of deviations and combinations
of deviations; and

(4) Specialized knowledge of proper
remedial action to be taken in order to
bring defective freight cars, passenger
cars, locomotives, and air brakes into
compliance with applicable Federal
standards.

§212.215 Locomotive inspector.

(a) The locomotive inspector is re-
quired, at a minimum, to be able to
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conduct independent inspections of lo-
comotives and air brake systems for
the purpose of determining compliance
with applicable sections of the Safety
Glazing Standards (49 CFR part 223),
Locomotive Safety Standards (49 CFR
part 229), Safety Appliance Standards
(49 CFR part 231) and Power Brake
Standards (49 CFR part 232), to make
reports of those inspections and to rec-
ommend the institution of enforcement
actions when appropriate to promote
compliance.

(b) The locomotive inspector is re-
quired, at a minimum, to have at least
four years of experience in locomotive
construction or maintenance. A bach-
elor’s degree in mechanical engineering
or a related technical specialization
may be substituted for two of the four
years of this experience requirement
and successful completion of the ap-
prentice training program may be sub-
stituted for the four year experience
requirement.

(c) The locomotive inspector shall
demonstrate the following specific
qualifications:

(1) A comprehensive knowledge of
construction, testing, inspecting and
repair of locomotive and air brakes;

(2) The ability to understand and de-
tect deviations from:

(i) Railroad equipment maintenance
standards accepted in the industry; and

(ii) Safety Glazing Standards, Loco-
motive Safety Standards, Safety Appli-
ance Standards and Power Brake
Standards;

(3) The knowledge of railroad oper-
ating procedures associated with the
operation of Ilocomotives and air
brakes sufficient to understand the
safety significance of deviations and
combinations of deviations; and

(4) Specialized knowledge of proper
remedial action to be taken in order to
bring defective locomotives, and air
brakes into compliance with applicable
Federal standards.

§212.217 Car inspector.

(a) The car inspector is required, at a
minimum, to be able to conduct inde-
pendent inspections of railroad rolling
stock for the purpose of determining
compliance with all sections of the
Freight Car Safety Standards (49 CFR
part 215), Safety Glazing Standards (49
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CFR part 223), Safety Appliance Stand-
ards (49 CFR part 231) and Power Brake
Standards (49 CFR part 232), to make
reports of those inspections and to rec-
ommend the institution of enforcement
actions when appropriate to promote
compliance.

(b) The car inspector is required, at a
minimum, to have at least two years of
recent experience in freight car or pas-
senger car construction, maintenance
or inspection. Successful completion of
the apprentice training program may
be substituted for this two year experi-
ence requirement.

(c) The car inspector shall dem-
onstrate the following specific quali-
fications:

(1) A comprehensive knowledge of the
construction and testing of freight and
passenger cars and air brakes;

(2) The ability to understand and de-
tect deviations from:

(i) Railroad freight and passenger car
maintenance standards accepted in the
industry; and

(ii) The Freight Car Safety Standards
(49 CFR part 215), Safety Glazing
Standards (49 CFR part 223), Safety Ap-
pliance Standards (49 CFR part 231) and
Power Brake Standards (49 CFR part
232);

(3) The knowledge of railroad oper-
ating procedures associated with the
operation of freight and passenger cars
and air brakes sufficient to understand
the safety significance of deviations
and combinations of deviations; and

(4) Specialized knowledge of proper
remedial action to be taken in order to
bring defective freight and passenger
car equipment and air brakes into com-
pliance with applicable Federal stand-
ards.

§212.219 Apprentice MP&E inspector.

(a) The apprentice MP&E inspector
must be enrolled in a program of train-
ing prescribed by the Associate Admin-
istrator leading to qualification as an
MP&E inspector. The apprentice may
not participate in investigative and
surveillance activities, except as an as-
sistant to a qualified State or FRA in-
spector while accompanying that quali-
fied inspector.

(b) An apprentice MP&E inspector
shall demonstrate basic knowledge of
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railroad equipment and air brake in-
spection, testing and maintenance,
prior to being enrolled in the program.

§212.221 Operating practices inspec-
tor.

(a) The operating practices inspector
is required, at a minimum, to be able
to conduct independent inspections for
the purpose of determining compliance
with all sections of the Federal oper-
ating practice regulations (49 CFR
parts 217, 218, 219, 220, 221, 225 and 228)
and the Hours of Service Act (45 U.S.C.
61-64b), to make reports of those in-
spections, and to recommend the insti-
tution of enforcement actions when ap-
propriate to promote compliance.

(b) The operating practices inspector
is required at a minimum to have at
least four years of recent experience in
developing or administering railroad
operating rules. Successful completion
of the apprentice training program
may be substituted for this four year
experience requirement.

(c) The operating practices inspector
shall demonstrate the following spe-
cific qualifications:

(1) A comprehensive knowledge of
railroad operating practices, railroad
operating rules, duties of railroad em-
ployees, and general railroad nomen-
clature;

(2) The ability to understand and de-
tect deviations from:

(1) Railroad operating rules accepted
in the industry; and

(ii) Federal operating practice regu-
lations;

(3) Knowledge of operating practices
and rules sufficient to understand the
safety significance of deviations; and

(4) Specialized knowledge of the re-
quirements of the Federal operating
practices regulations listed in para-
graph (a) of this section, including the
remedial action required to bring rail-
road operations into compliance with
the regulations.

[47 FR 41051, Sept. 16, 1982, as amended at 50
FR 31578, Aug. 2, 1985]

§212.223 Operating practices compli-
ance inspector.

(a) The operating practices compli-
ance inspector is required, at a min-
imum, to be able to conduct inde-
pendent inspections for the purpose of
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determining compliance with the re-
quirements of the following:

(1) Operating Rules—blue flag (49
CFR part 218);

(2) Control of Alcohol and Drug Use
(49 CFR part 219);

(3) Rear End Marking Device Regula-
tions (49 CFR part 221);

(4) Railroad accidents/incidents: re-
ports classification and investigations
(49 CFR part 225); and

(5) Hours of Service Act (45 U.S.C. 61-
64b) and implementing regulations (49
CFR part 228); to make reports of those
inspections and to recommend the in-
stitution of enforcement actions when
appropriate to promote compliance.

(b) The operating practices compli-
ance inspector is required, at a min-
imum, to have at least two years of re-
cent experience in developing or ad-
ministering railroad operating rules.
Successful completion of the appren-
tice training program may be sub-
stituted for the two year experience re-
quirement.

(c) The compliance inspector shall
demonstrate the following specific
qualifications.

(1) A basic knowledge of railroad op-
erations, duties of railroad employees
and general railroad safety as it relates
to the protection of railroad employ-
ees;

(2) A basic knowledge of railroad
rules and practices;

(3) The ability to understand and de-
tect deviations from the requirements
cited in paragraph (a) of this section;
and

(4) Specialized knowledge of the re-
quirements of the Federal operating
practices regulations listed in para-
graph (a) of this section, including the
remedial action required to bring de-
fective conditions into compliance
with the applicable Federal standards.

[47 FR 41051, Sept. 16, 1982, as amended at 50
FR 31578, Aug. 2, 1985]

§212.225 Apprentice operating prac-
tices inspector.

(a) The apprentice operating prac-
tices inspector must be enrolled in a
program of training prescribed by the
Associate Administrator leading to
qualification as an inspector. The ap-
prentice inspector may not participate
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in investigative and surveillance ac-
tivities, except as an assistant to a
qualified State or FRA inspector while
accompanying that qualified inspector.

(b) An apprentice operating practices
inspector shall demonstrate basic
knowledge of railroad operating prac-
tices, railroad operating rules and gen-
eral duties of railroad employees prior
to being enrolled in the program.

§212.227 Hazardous materials inspec-
tor.

(a) The hazardous materials inspec-
tor is required, at a minimum, to be
able to conduct independent inspec-
tions to determine compliance with all
pertinent sections of the Federal haz-
ardous materials regulations (49 CFR
parts 171 through 174, and 179), to make
reports of those inspections and find-
ings, and to recommend the institution
of enforcement actions when appro-
priate to promote compliance.

(b) The hazardous materials inspec-
tor is required, at a minimum, to have
at least two years of recent experience
in developing, administering, or per-
forming managerial functions related
to compliance with the hazardous ma-
terials regulations; four years of recent
experience in performing functions re-
lated to compliance with the hazardous
materials regulations; or a bachelor’s
degree in a related technical specializa-
tion. Successful completion of the ap-
prentice training program may be sub-
stituted for this requirement.

(c) The hazardous materials inspector
shall demonstrate the following spe-
cific qualifications:

(1) A comprehensive knowledge of the
transportation and operating proce-
dures employed in the railroad, ship-
ping, or manufacturing industries asso-
ciated with the transportation of haz-
ardous materials;

(2) Knowledge and ability to under-
stand and detect deviations from the
Department of Transportation’s Haz-
ardous Materials Regulations, includ-
ing Federal requirements and industry
standards for the manufacturing of
bulk packaging used in the transpor-
tation of hazardous materials by rail-
road;

(3) Knowledge of the physical and
chemical properties and chemical haz-
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ards associated with hazardous mate-
rials that are transported by railroad;

(4) Knowledge of the proper remedial
actions required to bring railroad, ship-
per, and/or manufacturing facilities
into compliance with the Federal regu-
lations; and

(5) Knowledge of the proper remedial
actions required when a hazardous ma-
terials transportation accident or inci-
dent occurs.

[67 FR 28115, June 24, 1992]

§212.229 Apprentice hazardous mate-
rials inspector.

(a) The apprentice hazardous mate-
rials inspector must be enrolled in a
program of training prescribed by the
Associate Administrator for Safety
leading to qualification as a hazardous
materials inspector. The apprentice
may not participate in investigative
and surveillance activities, except as
an assistant to a qualified State or
FRA inspector while accompanying
that qualified inspector.

(b) An apprentice hazardous mate-
rials inspector shall demonstrate a
basic knowledge of the chemical haz-
ards associated with hazardous mate-
rials that are transported by railroad,
including requirements such as ship-
ping papers, marking, labeling,
placarding, and the manufacturing and
maintenance of packagings associated
with these shipments.

[67 FR 28116, June 24, 1992]

§212.231 Highway-rail grade crossing
inspector.

(a) The highway-rail grade crossing
inspector is required, at a minimum, to
be able to conduct independent inspec-
tions of all types of highway-rail grade
crossing warning systems for the pur-
pose of determining compliance with
Grade Crossing Signal System Safety
Rules (49 CFR part 234), to make re-
ports of those inspections, and to rec-
ommend institution of enforcement ac-
tions when appropriate to promote
compliance.

(b) The highway-rail grade crossing
inspector is required, at a minimum, to
have at least four years of recent expe-
rience in highway-rail grade crossing
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construction or maintenance. A bach-
elor’s degree in engineering or a re-
lated technical specialization may be
substituted for two of the four years of
this experience requirement. Success-
ful completion of an apprentice train-
ing program under §212.233 may be sub-
stituted for the four years of this expe-
rience requirement.

(¢c) The highway-rail grade crossing
inspector shall demonstrate the fol-
lowing specific qualifications:

(1) A comprehensive knowledge of
highway-rail grade crossing nomen-
clature, inspection techniques, mainte-
nance requirements, and methods;

(2) The ability to understand and de-
tect deviations from:

(i) Grade crossing signal system
maintenance, inspection and testing
standards accepted in the industry; and

(ii) The Grade Crossing Signal Sys-
tem Safety Rules (49 CFR part 234);

(3) Knowledge of operating practices
and highway-rail grade crossing sys-
tems sufficient to understand the safe-
ty significance of deviations and com-
binations of deviations from
§212.231(c)(2) (i) and (ii);

(4) Specialized knowledge of the re-
quirements of the Grade Crossing Sig-
nal System Safety Rules (49 CFR part
234), including the remedial action re-
quired to bring highway-rail grade
crossing signal systems into compli-
ance with those Rules;

(5) Specialized knowledge of high-
way-rail grade crossing standards con-
tained in the Manual on Uniform Traf-
fic Control Devices; and

(6) Knowledge of railroad signal sys-
tems sufficient to ensure that highway-
rail grade crossing warning systems
and inspections of those systems do not
adversely affect the safety of railroad
signal systems.

(d) A State signal and train control
inspector qualified under this part and
who has demonstrated the ability to
understand and detect deviations from
the Grade Crossing Signal System
Safety Rules (49 CFR part 234) is
deemed to meet all requirements of
this section and is qualified to conduct
independent inspections of all types of
highway-rail grade crossing warning
systems for the purpose of determining
compliance with Grade Crossing Signal
System Safety Rules (49 CFR part 234),
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to make reports of those inspections,
and to recommend institution of en-
forcement actions when appropriate to
promote compliance.

[59 FR 50104, Sept. 30, 1994]

§212.233 Apprentice highway-rail
grade crossing inspector.

(a) An apprentice highway-rail grade
crossing inspector shall be enrolled in a
program of training prescribed by the
Associate Administrator for Safety
leading to qualification as a highway-
rail grade crossing inspector. The ap-
prentice inspector may not participate
in investigative and surveillance ac-
tivities, except as an assistant to a
qualified State or FRA inspector while
accompanying that qualified inspector.

(b) Prior to being enrolled in the pro-
gram the apprentice inspector shall
demonstrate:

(1) Working basic knowledge of elec-
tricity;

(2) The ability to use electrical test
equipment in direct current and alter-
nating current circuits; and

(3) A basic knowledge of highway-rail
grade crossing inspection and mainte-
nance methods and procedures.

[59 FR 50104, Sept. 30, 1994]

§212.235 Inapplicable qualification re-
quirements.

The Associate Administrator may de-
termine that a specific requirement of
this subpart is inapplicable to an iden-
tified position created by a State agen-
cy if it is not relevant to the actual du-
ties of the position. The determination
is made in writing.

[47 FR 41051, Sept. 16, 1982. Redesignated at
57 FR 28115, June 24, 1992. Further redesig-
nated at 59 FR 50104, Sept. 30, 1994]

PART 213—TRACK SAFETY
STANDARDS

Subpart A—General

Sec.
213.1
213.2
213.3
213.4

Scope of part.

Preemptive effect.

Application.

Excepted track.

213.5 Responsibility for compliance.

213.7 Designation of qualified persons to su-
pervise certain renewals and inspect
track.
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213.9 Classes of track: operating speed lim-
its.

213.11 Restoration or renewal of track under
traffic conditions.

213.13 Measuring track not under load.

213.15 Penalties.

213.17 Waivers.

213.19 Information collection.

Subpart B—Roadbed

213.31
213.33
213.37

Scope.
Drainage.
Vegetation.

Subpart C—Track Geometry

213.51

213.53

213.55 Alinement.

213.57 Curves; elevation and speed limita-
tions.

213.59 Elevation of curved track; runoff.

213.63 Track surface.

Scope.
Gage.

Subpart D—Track Structure

213.101
213.103

Scope.

Ballast; general.

213.109 Crossties.

213.110 Gage restraint measurement sys-
tems.

213.113 Defective rails.

213.115 Rail end mismatch.

213.119 Continuous welded rail (CWR); gen-
eral.

213.121

213.122

213.123

Rail joints.

Torch cut rail.

Tie plates.

213.127 Rail fastening systems.

213.133 Turnouts and track crossings gen-
erally.

213.135 Switches.

213.137 Frogs.

213.139 Spring rail frogs.

213.141 Self-guarded frogs.

213.143 Frog guard rails and guard faces;
gage.

Subpart E—Track Appliances and Track-
Related Devices

213.201 Scope.
213.205 Derails

Subpart F—Inspection

213.231 Scope.

213.233 Track inspections.

213.235 Inspection of switches, track cross-
ings, and lift rail assemblies or other
transition devices on moveable bridges.

213.237 Inspection of rail.

213.239 Special inspections.

213.241 Inspection records.

93

§213.1

Subpart G—Train Operations at Track
Classes 6 and Higher

213.301 Scope of subpart.

213.303 Responsibility for compliance.

213.3056 Designation of qualified individuals;
general qualifications.

213.307 Class of track: operating speed lim-
its.

213.309 Restoration or renewal
under traffic conditions.

213.311 Measuring track not under load.

213.317 Waivers.

Drainage.

Vegetation.

Track gage.

Alinement.

Curves, elevation and speed limita-
tions.

213.331 Track surface.

213.333 Automated vehicle inspection sys-
tems.

213.334 Ballast; general.

213.335 Crossties.

213.337 Defective rails.

213.339 Inspection of rail in service.

213.341 Initial inspection of new rail and
welds.

213.343 Continuous welded rail (CWR).

213.345 Vehicle qualification testing.

213.347 Automotive or railroad crossings at
grade.

213.349 Rail end mismatch.

213.3561 Rail joints.

213.352 Torch cut rail.

213.353 Turnouts, crossovers, and lift rail as-
semblies or other transition devices on
moveable bridges.

213.3556 Frog guard rails and guard faces;
gage.

213.357 Derails.

213.359 Track stiffness.

213.361 Right of way.

213.365 Visual inspections.

213.367 Special inspections.

213.369 Inspection records.

APPENDIX A TO PART 213—MAXIMUM ALLOW-
ABLE CURVING SPEEDS

APPENDIX B TO PART 213—SCHEDULE OF CIVIL
PENALTIES

APPENDIX C TO PART 213—STATEMENT OF
AGENCY POLICY ON THE SAFETY OF RAIL-
ROAD BRIDGES

AUTHORITY: 49 U.S.C. 20102-20114 and 20142;
28 U.S.C. 2461, note; and 49 CFR 1.49(m).

SOURCE: 63 FR 34029, June 22, 1998, unless
otherwise noted.

of track

Subpart A—General

§213.1 Scope of part.

(a) This part prescribes minimum
safety requirements for railroad track



§213.2

that is part of the general railroad sys-
tem of transportation. The require-
ments prescribed in this part apply to
specific track conditions existing in
isolation. Therefore, a combination of
track conditions, none of which indi-
vidually amounts to a deviation from
the requirements in this part, may re-
quire remedial action to provide for
safe operations over that track. This
part does not restrict a railroad from
adopting and enforcing additional or
more stringent requirements not in-
consistent with this part.

(b) Subparts A through F apply to
track Classes 1 through 5. Subpart G
and 213.2, 213.3, and 213.15 apply to
track over which trains are operated at
speeds in excess of those permitted
over Class b track.

§213.2 Preemptive effect.

Under 49 U.S.C. 20106, issuance of
these regulations preempts any State
law, regulation, or order covering the
same subject matter, except an addi-
tional or more stringent law, regula-
tion, or order that is necessary to
eliminate or reduce an essentially local
safety hazard; is not incompatible with
a law, regulation, or order of the
United States Government; and that
does not impose an unreasonable bur-
den on interstate commerce.

§213.3 Application.

(a) Except as provided in paragraph
(b) of this section, this part applies to
all standard gage track in the general
railroad system of transportation.

(b) This part does not apply to
track—

(1) Located inside an installation
which is not part of the general rail-
road system of transportation; or

(2) Used exclusively for rapid transit
operations in an urban area that are
not connected with the general rail-
road system of transportation.

§213.4 Excepted track.

A track owner may designate a seg-
ment of track as excepted track pro-
vided that—

(a) The segment is identified in the
timetable, special instructions, general
order, or other appropriate records
which are available for inspection dur-
ing regular business hours;
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(b) The identified segment is not lo-
cated within 30 feet of an adjacent
track which can be subjected to simul-
taneous use at speeds in excess of 10
miles per hour;

(c) The identified segment is in-
spected in accordance with 213.233(c)
and 213.235 at the frequency specified
for Class 1 track;

(d) The identified segment of track is
not located on a bridge including the
track approaching the bridge for 100
feet on either side, or located on a pub-
lic street or highway, if railroad cars
containing commodities required to be
placarded by the Hazardous Materials
Regulations (49 CFR part 172), are
moved over the track; and

(e) The railroad conducts operations
on the identified segment under the
following conditions:

(1) No train shall be operated at
speeds in excess of 10 miles per hour;

(2) No occupied passenger train shall
be operated;

(3) No freight train shall be operated
that contains more than five cars re-
quired to be placarded by the Haz-
ardous Materials Regulations (49 CFR
part 172); and

(4) The gage on excepted track shall
not be more than 4 feet 10% inches.
This paragraph (e)(4) is applicable Sep-
tember 21, 1999.

(f) A track owner shall advise the ap-
propriate FRA Regional Office at least
10 days prior to removal of a segment
of track from excepted status.

§213.5

(a) Except as provided in paragraph
(b) of this section, any owner of track
to which this part applies who knows
or has notice that the track does not
comply with the requirements of this
part, shall—

(1) Bring the track into compliance;

(2) Halt operations over that track;
or

(3) Operate under authority of a per-
son designated under §213.7(a), who has
at least one year of supervisory experi-
ence in railroad track maintenance,
subject to conditions set forth in this
part.

(b) If an owner of track to which this
part applies designates a segment of
track as ‘‘excepted track’ under the
provisions of §213.4, operations may

Responsibility for compliance.
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continue over that track without com-
plying with the provisions of subparts
B, C, D, and E of this part, unless oth-
erwise expressly stated.

(c) If an owner of track to which this
part applies assigns responsibility for
the track to another person (by lease
or otherwise), written notification of
the assignment shall be provided to the
appropriate FRA Regional Office at
least 30 days in advance of the assign-
ment. The notification may be made by
any party to that assignment, but shall
be in writing and include the fol-
lowing—

(1) The name and address of the track
owner;

(2) The name and address of the per-
son to whom responsibility is assigned
(assignee);

(3) A statement of the exact relation-
ship between the track owner and the
assignee;

(4) A precise identification of the
track;

(5) A statement as to the competence
and ability of the assignee to carry out
the duties of the track owner under
this part; and

(6) A statement signed by the as-
signee acknowledging the assignment
to him of responsibility for purposes of
compliance with this part.

(d) The Administrator may hold the
track owner or the assignee or both re-
sponsible for compliance with this part
and subject to penalties under §213.15.

(e) A common carrier by railroad
which is directed by the Surface Trans-
portation Board to provide service over
the track of another railroad under 49
U.S.C. 11123 is considered the owner of
that track for the purposes of the ap-
plication of this part during the period
the directed service order remains in
effect.

(f) When any person, including a con-
tractor for a railroad or track owner,
performs any function required by this
part, that person is required to perform
that function in accordance with this
part.

§213.7 Designation of qualified per-
sons to supervise certain renewals
and inspect track.

(a) Each track owner to which this
part applies shall designate qualified
persons to supervise restorations and
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renewals of track under traffic condi-
tions. Each person designated shall
have—

(1) At least—

(i) 1 year of supervisory experience in
railroad track maintenance; or

(ii) A combination of supervisory ex-
perience in track maintenance and
training from a course in track mainte-
nance or from a college level edu-
cational program related to track
maintenance;

(2) Demonstrated to the owner that
he or she—

(i) Knows and understands the re-
quirements of this part;

(ii) Can detect deviations from those
requirements; and

(iii) Can prescribe appropriate reme-
dial action to correct or safely com-
pensate for those deviations; and

(3) Written authorization from the
track owner to prescribe remedial ac-
tions to correct or safely compensate
for deviations from the requirements in
this part.

(b) Each track owner to which this
part applies shall designate qualified
persons to inspect track for defects.
Each person designated shall have—

(1) At least—

(i) 1 year of experience in railroad
track inspection; or

(ii) A combination of experience in
track inspection and training from a
course in track inspection or from a
college level educational program re-
lated to track inspection;

(2) Demonstrated to the owner that
he or she—

(i) Knows and understands the re-
quirements of this part;

(ii) Can detect deviations from those
requirements; and

(iii) Can prescribe appropriate reme-
dial action to correct or safely com-
pensate for those deviations; and

(3) Written authorization from the
track owner to prescribe remedial ac-
tions to correct or safely compensate
for deviations from the requirements of
this part, pending review by a qualified
person designated under paragraph (a)
of this section.

(c) Persons not fully qualified to su-
pervise certain renewals and inspect
track as outlined in paragraphs (a) and
(b) of this section, but with at least one
year of maintenance-of-way or signal
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experience, may pass trains over bro-
ken rails and pull aparts provided
that—

(1) The track owner determines the
person to be qualified and, as part of
doing so, trains, examines, and re-ex-
amines the person periodically within
two years after each prior examination
on the following topics as they relate
to the safe passage of trains over bro-
ken rails or pull aparts: rail defect
identification, crosstie condition,
track surface and alinement, gage re-
straint, rail end mismatch, joint bars,
and maximum distance between rail
ends over which trains may be allowed
to pass. The sole purpose of the exam-
ination is to ascertain the person’s
ability to effectively apply these re-
quirements and the examination may
not be used to disqualify the person
from other duties. A minimum of four
hours training is adequate for initial
training;

(2) The person deems it safe and train
speeds are limited to a maximum of 10
m.p.h. over the broken rail or pull
apart;

(3) The person shall watch all move-
ments over the broken rail or pull
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apart and be prepared to stop the train
if necessary; and

(4) Person(s) fully qualified under
§213.7 of this part are notified and dis-
patched to the location promptly for
the purpose of authorizing movements
and effecting temporary or permanent
repairs.

(d) With respect to designations
under paragraphs (a), (b), and (c) of this
section, each track owner shall main-
tain written records of—

(1) Each designation in effect;

(2) The basis for each designation;
and

(3) Track inspections made by each
designated qualified person as required
by §213.241. These records shall be kept
available for inspection or copying by
the Federal Railroad Administration
during regular business hours.

§213.9 Classes
speed limits.

of track: operating

(a) Except as provided in paragraph
(b) of this section and §§213.57(b),
213.59(a), 213.113(a), and 213.137(b) and
(c), the following maximum allowable
operating speeds apply—

[In miles per hour]

Over track that meets all of the requirements prescribed in this part for—

The maximum al-
lowable operating
speed for pas-
senger trains is—

The maximum al-

lowable operating

speed for freight
trains is—

EXCEPLEA TrACK ..c.vveeieieeeieiee ettt 10 N/A
Class 1 track 10 15
Class 2 track 25 30
Class 3 track 40 60
Class 4 track 60 80
Class 5 track 80 90

(b) If a segment of track does not
meet all of the requirements for its in-
tended class, it is reclassified to the
next lowest class of track for which it
does meet all of the requirements of
this part. However, if the segment of
track does not at least meet the re-
quirements for Class 1 track, oper-
ations may continue at Class 1 speeds
for a period of not more than 30 days
without bringing the track into com-
pliance, under the authority of a per-
son designated under §213.7(a), who has
at least one year of supervisory experi-
ence in railroad track maintenance,
after that person determines that oper-
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ations may safely continue and subject
to any limiting conditions specified by
such person.

§213.11 Restoration or renewal of

track under traffic conditions.

If during a period of restoration or
renewal, track is under traffic condi-
tions and does not meet all of the re-
quirements prescribed in this part, the
work on the track shall be under the
continuous supervision of a person des-
ignated under §213.7(a) who has at least
one year of supervisory experience in
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railroad track maintenance, and sub-
ject to any limiting conditions speci-
fied by such person. The term ‘‘contin-
uous supervision’ as used in this sec-
tion means the physical presence of
that person at a job site. However,
since the work may be performed over
a large area, it is not necessary that
each phase of the work be done under
the visual supervision of that person.

§213.13 Measuring track not under
load.

When unloaded track is measured to
determine compliance with require-
ments of this part, the amount of rail
movement, if any, that occurs while
the track is loaded must be added to
the measurements of the unloaded
track.

§213.15

(a) Any person who violates any re-
quirement of this part or causes the
violation of any such requirement is
subject to a civil penalty of at least
$5650 and not more than $11,000 per vio-
lation, except that: Penalties may be
assessed against individuals only for
willful violations, and, where a grossly
negligent violation or a pattern of re-
peated violations has created an immi-
nent hazard of death or injury to per-
sons, or has caused death or injury, a
penalty not to exceed $27,000 per viola-
tion may be assessed. ‘‘Person’ means
an entity of any type covered under 1
U.S.C. 1, including but not limited to
the following: a railroad; a manager,
supervisor, official, or other employee
or agent of a railroad; any owner, man-
ufacturer, lessor, or lessee of railroad
equipment, track, or facilities; any
independent contractor providing
goods or services to a railroad; any em-
ployee of such owner, manufacturer,
lessor, lessee, or independent con-
tractor; and anyone held by the Fed-
eral Railroad Administrator to be re-
sponsible under §213.5(d) or §213.303(c).
Each day a violation continues shall
constitute a separate offense. See ap-
pendix B to this part for a statement of
agency civil penalty policy.

(b) Any person who knowingly and
willfully falsifies a record or report re-
quired by this part may be subject to

Penalties.
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§213.33
criminal
21311.

[63 FR 34029, June 22, 1998, as amended at 69
FR 30593, May 28, 2004]

penalties under 49 TU.S.C.

§213.17 Waivers.

(a) Any owner of track to which this
part applies, or other person subject to
this part, may petition the Federal
Railroad Administrator for a waiver
from any or all requirements pre-
scribed in this part. The filing of such
a petition does not affect that person’s
responsibility for compliance with that
requirement while the petition is being
considered.

(b) Each petition for a waiver under
this section shall be filed in the man-
ner and contain the information re-
quired by part 211 of this chapter.

(c) If the Administrator finds that a
waiver is in the public interest and is
consistent with railroad safety, the Ad-
ministrator may grant the exemption
subject to any conditions the Adminis-
trator deems necessary. Where a waiv-
er is granted, the Administrator pub-
lishes a notice containing the reasons
for granting the waiver.

§213.19 Information collection.

(a) The information collection re-
quirements of this part were reviewed
by the Office of Management and Budg-
et pursuant to the Paperwork Reduc-
tion Act of 1995 (44 U.S.C. 3501 et seq.)
and are assigned OMB control number
2130-0010.

(b) The information collection re-
quirements are found in the following
sections: §§213.4, 213.5, 213.7, 213.17,
213.57, 213.119, 213.122, 213.233, 213.237,
213.241, 213.303, 213.305, 213.317, 213.329,
213.333, 213.339, 213.341, 213.343, 213.345,
213.353, 213.361, 213.369.

Subpart B—Roadbed

§213.31 Scope.

This subpart prescribes minimum re-
quirements for roadbed and areas im-
mediately adjacent to roadbed.

§213.33 Drainage.

Each drainage or other water car-
rying facility under or immediately ad-
jacent to the roadbed shall be main-
tained and kept free of obstruction, to
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accommodate expected water flow for
the area concerned.

§218.37 Vegetation.

Vegetation on railroad property
which is on or immediately adjacent to
roadbed shall be controlled so that it
does not—

(a) Become a fire hazard to track-car-
rying structures;

(b) Obstruct visibility of railroad
signs and signals:

(1) Along the right-of-way, and

(2) At highway-rail crossings; (This
paragraph (b)(2) is applicable Sep-
tember 21, 1999.)

(c) Interfere with railroad employees
performing normal trackside duties;

(d) Prevent proper functioning of sig-
nal and communication lines; or
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(e) Prevent railroad employees from
visually inspecting moving equipment
from their normal duty stations.

Subpart C—Track Geometry

§213.51 Scope.

This subpart prescribes requirements
for the gage, alinement, and surface of
track, and the elevation of outer rails
and speed limitations for curved track.

§2138.583 Gage.

(a) Gage is measured between the
heads of the rails at right-angles to the
rails in a plane five-eighths of an inch
below the top of the rail head.

(b) Gage shall be within the limits
prescribed in the following table—

Class of track

The gage must be at least—

But not more than—

41074".

Excepted track ....
Class 1 track

410”.

Class 2 and 3 track

49%4".

Class 4 and 5 track ...

492",

§213.55 Alinement.

Alinement may not deviate from uniformity more than the amount prescribed

in the following table:

Class of track

Tangent track

Curved track

The deviation of
the mid-offset
from a 62-foot

line ' may not be

The deviation of
the mid-ordinate
from a 31-foot
chord 2 may not

The deviation of
the mid-ordinate
from a 62-foot
chord2 may not

more than— be more than— be more than—
(inches) (inches) (inches)
Class 1 track ..... 5 3N/A 5
Class 2 track ..... 3 3N/A 3
Class 3 track ..... 1%a 1Va 1%
Class 4 track ..... 12 1 12

Class 5 track

¥a

2

%8

1The ends of the line shall be at points on the gage side of the line rail, five-eighths of an inch below the top of the railhead.
Either rail may be used as the line rail, however, the same rail shall be used for the full length of that tangential segment of

track.

2The ends of the chord shall be at points on the gage side of the outer rail, five-eighths of an inch below the top of the rail-

ead.
3N/A—Not Applicable.

§213.57 Curves; elevation and speed
limitations.

(a) The maximum crosslevel on the
outside rail of a curve may not be more
than 8 inches on track Classes 1 and 2
and 7 inches on Classes 3 through 5. Ex-
cept as provided in §213.63, the outside
rail of a curve may not be lower than
the inside rail. (The first sentence of
paragraph (a) is applicable September
21, 1999.)
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(b)(1) The maximum allowable oper-
ating speed for each curve is deter-
mined by the following formula—

Where—

E,+3

V.. =
max 0.0007D

Vmax = Maximum allowable operating speed
(miles per hour).
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E., = Actual elevation of the outside rail
(inches).!
D = Degree of curvature (degrees).2

(2) Table 1 of Appendix A is a table of
maximum allowable operating speed
computed in accordance with this for-
mula for various elevations and degrees
of curvature.

(c)(1) For rolling stock meeting the
requirements specified in paragraph (d)
of this section, the maximum operating
speed for each curve may be deter-
mined by the following formula—

E +4
V. = |—a
"X 0.0007D

Where—

Vmax = Maximum allowable operating speed
(miles per hour).

E. = Actual elevation of the outside rail
(inches).1

D = Degree of curvature (degrees).2

(2) Table 2 of Appendix A is a table of
maximum allowable operating speed
computed in accordance with this for-
mula for various elevations and degrees
of curvature.

(d) Qualified equipment may be oper-
ated at curving speeds determined by
the formula in paragraph (c) of this
section, provided each specific class of
equipment is approved for operation by
the Federal Railroad Administration
and the railroad demonstrates that:

(1) When positioned on a track with a
uniform 4-inch superelevation, the roll
angle between the floor of the equip-
ment and the horizontal does not ex-
ceed 5.7 degrees; and

(2) When positioned on a track with a
uniform 6 inch superelevation, no
wheel of the equipment unloads to a
value of 60 percent of its static value
on perfectly level track, and the roll
angle between the floor of the equip-
ment and the horizontal does not ex-
ceed 8.6 degrees.

1Actual elevation for each 155 foot track
segment in the body of the curve is deter-
mined by averaging the elevation for 10
points through the segment at 15.5 foot spac-
ing. If the curve length is less than 155 feet,
average the points through the full length of
the body of the curve.

2Degree of curvature is determined by
averaging the degree of curvature over the
same track segment as the elevation.
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(3) The track owner shall notify the
Federal Railroad Administrator no less
than 30 calendar days prior to the pro-
posed implementation of the higher
curving speeds allowed under the for-
mula in paragraph (c¢) of this section.
The notification shall be in writing and
shall contain, at a minimum, the fol-
lowing information—

(i) A complete description of the
class of equipment involved, including
schematic diagrams of the suspension
systems and the location of the center
of gravity above top of rail;

(ii) A complete description of the test
procedure3 and instrumentation used
to qualify the equipment and the max-
imum values for wheel unloading and
roll angles which were observed during
testing;

(iii) Procedures or standards in effect
which relate to the maintenance of the
suspension system for the particular
class of equipment; and

(iv) Identification of line segment on
which the higher curving speeds are
proposed to be implemented.

(e) A track owner, or an operator of a
passenger or commuter service, who
provides passenger or commuter serv-
ice over trackage of more than one
track owner with the same class of
equipment may provide written notifi-
cation to the Federal Railroad Admin-
istrator with the written consent of
the other affected track owners.

(f) Equipment presently operating at
curving speeds allowed under the for-
mula in paragraph (¢c) of this section,
by reason of conditional waivers grant-
ed by the Federal Railroad Administra-
tion, shall be considered to have suc-
cessfully complied with the require-
ments of paragraph (d) of this section.

(g) A track owner or a railroad oper-
ating above Class b speeds, may request
approval from the Federal Railroad Ad-
ministrator to operate specified equip-
ment at a level of cant deficiency
greater than four inches in accordance
with §213.329(¢c) and (d) on curves in

3The test procedure may be conducted in a

test facility whereby all the wheels on one
side (right or left) of the equipment are al-
ternately raised and lowered by 4 and 6
inches and the vertical wheel loads under
each wheel are measured and a level is used
to record the angle through which the floor
of the equipment has been rotated.
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Class 1 through 5 track which are con-
tiguous to the high speed track pro-
vided that—

(1) The track owner or railroad sub-
mits a test plan to the Federal Rail-
road Administrator for approval no less
than thirty calendar days prior to any
proposed implementation of the higher
curving speeds. The test plan shall in-
clude an analysis and determination of
carbody acceleration safety limits for
each vehicle type which indicate wheel
unloading of 60 percent in a steady
state condition and 80 percent in a
transient (point by point) condition.
Accelerometers shall be laterally-ori-
ented and floor-mounted near the end
of a representative vehicle of each
type;

(2) Upon FRA approval of a test plan,
the track owner or railroad conducts
incrementally increasing train speed
test runs over the curves in the identi-
fied track segment(s) to demonstrate
that wheel unloading is within the lim-
its prescribed in paragraph (g)(1) of this
section;

(3) Upon FRA approval of a cant defi-
ciency level, the track owner or rail-
road inspects the curves in the identi-
fied track segment with a Track Geom-
etry Measurement System (TGMS)
qualified in accordance with §213.333 (b)
through (g) at an inspection frequency
of at least twice annually with not less
than 120 days interval between inspec-
tions; and

(4) The track owner or railroad oper-
ates an instrumented car having dy-
namic response characteristics that are
representative of other equipment as-
signed to service or a portable device
that monitors on-board instrumenta-
tion on trains over the curves in the
identified track segment at the rev-
enue speed profile at a frequency of at
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least once every 90-day period with not
less than 30 days interval between in-
spections. The instrumented car or the
portable device shall monitor a lat-
erally-oriented accelerometer placed
near the end of the vehicle at the floor
level. If the carbody lateral accelera-
tion measurement exceeds the safety
limits prescribed in paragraph (g)(1),
the railroad shall operate trains at
curving speeds in accordance with
paragraph (b) or (c) of this section; and

(5) The track owner or railroad shall
maintain a copy of the most recent ex-
ception printouts for the inspections
required under paragraphs (g)(3) and (4)
of this section.

[63 FR 34029, June 22, 1998; 63 FR 54078, Oct.
8, 1998]

§213.59 Elevation of curved track;
runoff.

(a) If a curve is elevated, the full ele-
vation shall be provided throughout
the curve, unless physical conditions
do not permit. If elevation runoff oc-
curs in a curve, the actual minimum
elevation shall be used in computing
the maximum allowable operating
speed for that curve under §213.57(b).

(b) Elevation runoff shall be at a uni-
form rate, within the limits of track
surface deviation prescribed in §213.63,
and it shall extend at least the full
length of the spirals. If physical condi-
tions do not permit a spiral long
enough to accommodate the minimum
length of runoff, part of the runoff may
be on tangent track.

§213.63 Track surface.

Each owner of the track to which
this part applies shall maintain the
surface of its track within the limits
prescribed in the following table:

Class of track
Track surface 1 2 3 4 5
(inches) (inches) (inches) (inches) (inches)

The runoff in any 31 feet of rail at the end of a raise may not be

more than. ....... . 32 3 2 12 1
The deviation from uniform profile on either rail at the mid-ordinate

of a 62-foot chord may not be more than ... 3 2% 2Va 2 1Va
The deviation from zero crosslevel at any point on tangent or re-

verse crosslevel elevation on curves may not be more than ....... 3 2 1% 1Va 1
The difference in crosslevel between any two points less than 62

feet apart may not be more than*!- 2 ... 3 2V 2 1% 11

100
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Class of track
Track surface 1 > 3 4 5
(inches) (inches) (inches) (inches) (inches)

*Where determined by engineering decision prior to the promulga-

tion of this rule, due to physical restrictions on spiral length and

operating practices and experience, the variation in crosslevel

on spirals per 31 feet may not be more than ................ccoccces 2 1%a 1Va 1 Ya

1Except as limited by §213.57(a), where the elevation at any point in a curve equals or exceeds 6 inches, the difference in
crosslevel within 62 feet between that point and a point with greater elevation may not be more than 12 inches. (Footnote 1 is

applicable September 21, 1999.)

2However, to control harmonics on Class 2 through 5 jointed track with staggered joints, the crosslevel differences shall not
exceed 1% inches in all of six consecutive pairs of joints, as created by 7 low joints. Track with joints staggered less than 10
feet shall not be considered as having staggered joints. Joints within the 7 low joints outside of the regular joint spacing shall not
be considered as joints for purposes of this footnote. (Footnote 2 is applicable September 21, 1999.)

[63 FR 34029, June 22, 1998; 63 FR 45959, Aug. 28, 1998]

Subpart D—Track Structure

§213.101 Scope.

This subpart prescribes minimum re-
quirements for ballast, crossties, track
assembly fittings, and the physical
conditions of rails.

§213.103 Ballast; general.

Unless it is otherwise structurally
supported, all track shall be supported
by material which will—

(a) Transmit and distribute the load
of the track and railroad rolling equip-
ment to the subgrade;

(b) Restrain the track laterally, lon-
gitudinally, and vertically under dy-
namic loads imposed by railroad roll-
ing equipment and thermal stress ex-
erted by the rails;

(c) Provide adequate drainage for the
track; and

(d) Maintain proper track crosslevel,
surface, and alinement.

§213.109 Crossties.

(a) Crossties shall be made of a mate-
rial to which rail can be securely fas-
tened.

(b) BEach 39 foot segment of track
shall have—

(1) A sufficient number of crossties
which in combination provide effective
support that will—

(i) Hold gage within the limits pre-
scribed in §213.53(b);

(ii) Maintain surface within the lim-
its prescribed in §213.63; and

(iii) Maintain alinement within the
limits prescribed in §213.55.

(2) The minimum number and type of
crossties specified in paragraphs (c)
and (d) of this section effectively dis-

tributed to support the entire segment;
and

(3) At least one crosstie of the type
specified in paragraphs (c¢) and (d) of
this section that is located at a joint
location as specified in paragraph (f) of
this section.

(c) Each 39 foot segment of: Class 1
track shall have five crossties; Classes
2 and 3 track shall have eight crossties;
and Classes 4 and 5 track shall have 12
crossties, which are not:

(1) Broken through;

(2) Split or otherwise impaired to the
extent the crossties will allow the bal-
last to work through, or will not hold
spikes or rail fasteners;

(3) So deteriorated that the tie plate
or base of rail can move laterally more
than % inch relative to the crossties;
or

(4) Cut by the tie plate through more
than 40 percent of a ties’ thickness.

(d) Each 39 foot segment of track
shall have the minimum number and
type of crossties as indicated in the fol-
lowing table (this paragraph (d) is ap-
plicable September 21, 2000).

Turnouts
and
curved
track over
2 degrees

Tangent
track and
curves <2
degrees

Class of track

Class 1 track .......ccccovveiiiiiiiciiiine 5 6
Class 2 track ... . 8 9
Class 3 track ....... . 8 10
Class 4 and 5 track . 12 14

(e) Crossties counted to satisfy the
requirements set forth in the table in
paragraph (d) of this section shall not
be—

(1) Broken through;
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(2) Split or otherwise impaired to the
extent the crossties will allow the bal-
last to work through, or will not hold
spikes or rail fasteners;

(3) So deteriorated that the tie plate
or base of rail can move laterally 4
inch relative to the crossties; or

(4) Cut by the tie plate through more
than 40 percent of a crosstie’s thick-
ness (this paragraph (e) is applicable
September 21, 2000).

49 CFR Ch. Il (10-1-05 Edition)

(f) Class 1 and Class 2 track shall
have one crosstie whose centerline is
within 24 inches of each rail joint loca-
tion, and Classes 3 through 5 track
shall have one crosstie whose center-
line is within 18 inches of each rail
joint location or, two crossties whose
centerlines are within 24 inches either
side of each rail joint location. The rel-
ative position of these ties is described
in the following diagrams:

Classes 1 and 2

11

TN

O O

\

O O

24 "->|(— 24" >
48"

Each rail joint in Classes 1 and 2 track
shall be supported by at least one cross-
tie specified in paragraphs (c) and (d) of
this section whose centerline is within
48” shown above.

Classes 3 through 5

T

Ve

O O

|
O O

<€18’

18"

<€

Each rail joint in Classes 3 through &5
track shall be supported by either at
least ome crosstie specified in para-
graphs (c) and (d) of this section whose
centerline is within 36” shown above, or:

36™

>
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[
\ @) O

PN

O O

4"

Sl

48"

Two crossties, one on each side of the rail
joint, whose centerlines are within 24"
of the rail joint location shown above.

(g) For track constructed without
crossties, such as slab track, track con-
nected directly to bridge structural
components and track over servicing
pits, the track structure shall meet the
requirements of paragraphs (b)(1)(),
(ii), and (iii) of this section.

[63 FR 34029, June 22, 1998; 63 FR 46102, Aug.
28, 1998]

§213.110 Gage restraint measurement
systems.

(a) A track owner may elect to imple-
ment a Gage Restraint Measurement
System (GRMS), supplemented by the
use of a Portable Track Loading Fix-
ture (PTLF), to determine compliance
with the crosstie and fastener require-
ments specified in §§213.109 and 213.127
provided that—

(1) The track owner notifies the ap-
propriate FRA Regional office at least
30 days prior to the designation of any
line segment on which GRMS tech-
nology will be implemented; and

(2) The track owner notifies the ap-
propriate FRA Regional office at least
10 days prior to the removal of any line
segment from GRMS designation.

(b) Initial notification under para-
graph (a)(1) of this section shall in-
clude—

(1) Identification of the line seg-
ment(s) by timetable designation,
milepost limits, class of track, or other
identifying criteria; and

(2) The most recent record of million
gross tons of traffic per year over the
identified segment(s).

(c) The track owner shall also pro-
vide to FRA sufficient technical data
to establish compliance with the min-
imum design requirements of a GRMS
vehicle which specify that—

(1) Gage restraint shall be measured
between the heads of rail—

(A) At an interval not exceeding 16
inches;

(B) Under an applied vertical load of
no less than 10,000 pounds per rail; and

(C) Under an applied lateral load
which provides for a lateral/vertical
load ratio between 0.5 and 1.25, and a
load severity greater than 3,000 pounds
but less than 8,000 pounds.

(d) Load severity is defined by the
formula—S=L-cV
Where—

S=Load severity, defined as the lateral load
applied to the fastener system (pounds).

L=Actual lateral load applied (pounds).

c=Coefficient of friction between rail/tie

which is assigned a nominal value of (0.4).
V=Actual vertical load applied (pounds).

(e) The measured gage values shall be
converted to a Projected Loaded Gage
24 (PLG 24) as follows—

PLG 24 =UTG + A x(LTG - UTG)

Where—

UTG=Unloaded track gage measured by the
GRMS vehicle at a point no less than 10

feet from any lateral or vertical load appli-
cation.

LTG=Loaded track gage measured by the
GRMS vehicle at a point no more than 12
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inches from the lateral load application
point.

A=The extrapolation factor used to convert
the measured loaded gage to expected load-

A=

49 CFR Ch. Il (10-1-05 Edition)

ed gage under a 24,000 pound lateral load
and a 33,000 pound vertical load.

For all track—

13.153

(001X L —.000258  V)—.009 x (.001 x L—.000258 X V)

NOTE: The A factor shall not exceed (3.184)
under any valid loading configuration.

where—
L=Actual lateral load applied (pounds).

GWR =

(g) The GRMS vehicle shall be capa-
ble of producing output reports that
provide a trace, on a constant-distance
scale, of all parameters specified in
paragraph (1) of this section.

(h) The GRMS vehicle shall be capa-
ble of providing an exception report
containing a systematic listing of all
exceptions, by magnitude and location,
to all the parameters specified in para-
graph (1) of this section.

(i) The exception reports required by
this section shall be provided to the ap-
propriate person designated as fully
qualified under §213.7 prior to the next
inspection required under §213.233.

(j) The track owner shall institute
the necessary procedures for maintain-
ing the integrity of the data collected
by the GRMS and PTLF systems. At a
minimum, the track owner shall—

(1) Maintain and make available to
the Federal Railroad Administration
documented calibration procedures on
each GRMS vehicle which, at a min-
imum, shall specify a daily instrument
verification procedure that will ensure
correlation between measurements
made on the ground and those recorded
by the instrumentation with respect to
loaded and unloaded gage parameters;
and

(LTG - UTG)

V=Actual vertical load applied (pounds).

(f) The measured gage value shall be
converted to a Gage Widening Ratio
(GWR) as follows—

x 16,000

(2) Maintain each PTLF used for de-
termining compliance with the require-
ments of this section such that the
4,000-pound reading is accurate to with-
in five percent of that reading.

(k) The track owner shall provide
training in GRMS technology to all
persons designated as fully qualified
under §213.7 and whose territories are
subject to the requirements of this sec-
tion. The training program shall be
made available to the Federal Railroad
Administration upon request. At a
minimum, the training program shall
address—

(1) Basic GRMS procedures;

(2) Interpretation and handling of ex-
ception reports generated by the GRMS
vehicle;

(3) Locating and verifying defects in
the field;

(4) Remedial action requirements;

(5) Use and calibration of the PTLF;
and

(6) Recordkeeping requirements.

(1) The GRMS record of lateral re-
straint shall identify two exception
levels. At a minimum, the track owner
shall initiate the required remedial ac-
tion at each exception level as defined
in the following table—
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If measure-
GHMeSte;??ram- ment value ex- Remedial action required
ceeds
First Level Exception
UTG ..o 58 inches ....... (1) Immediately protect the exception location with a 10 mph speed restriction; then verify lo-
cation; and
(2) Restore lateral restraint and maintain in compliance with PTLF criteria as described in
paragraph (m) of this section; and
(3) Maintain compliance with § 213.53(b) of this part as measured with the PTLF.
58 inches .......
59 inches .......
1.0 inches ......

Second Level Exception

57%a inches
on Class 4
and 5 track?.
and

58 inches .......
0.75 inches ....

2Limit operating speed to no more than the maximum allowable under §213.9 for Class 3
track; then verify location; and
(1) Maintain in compliance with PTLF criteria as described in paragraph (m) of this section;

(2) Maintain compliance with § 213.53(b) of this part as measured with the PTLF.

1 Definitions for the GRMS parameters referenced in this table are found in paragraph (p) of this section.

2This note recognizes that typical good track will increase in total gage by as much as V4 inch due to outward rail rotation
under GRMS loading conditions. For Class 2 & 3 track, the GRMS LTG values are also increased by ' inch to a maximum of
58 inches. However, for any Class of track, GRMS LTG values in excess of 58 inches are considered First Level exceptions and
the appropriate remedial actions must be taken by the track owner. This s-inch increase in allowable gage applies only to
GRMS LTG. For gage measured by traditional methods, or with the use of the PTLF, the table in §213.53(b) will apply.

(m) Between GRMS inspections, the
PTLF may be used as an additional an-
alytical tool to assist fully qualified
§213.7 individuals in determining com-
pliance with the crosstie and fastener
requirements of §§213.109 and 213.127.
When the PTLF is used, whether as an
additional analytical tool or to fulfill
the requirements of paragraph (1), it
shall be used subject to the following
criteria—

(1) At any location along the track
that the PTLF is applied, that location
will be deemed in compliance with the
crosstie and fastener requirements
specified in §§213.109 and 213.127 pro-
vided that—

(i) The total gage widening at that
location does not exceed % inch when
increasing the applied force from 0 to
4,000 pounds; and

(ii) The gage of the track under 4,000
pounds of applied force does not exceed
the allowable gage prescribed in
§213.53(b) for the class of track.

(2) Gage widening in excess of % inch
shall constitute a deviation from Class
1 standards.

(3) A person designated as fully quali-
fied under §213.7 retains the discre-
tionary authority to prescribe addi-
tional remedial actions for those loca-
tions which comply with the require-

ments of paragraph (m)(1)(i) and (ii) of
this section.

(4) When a functional PTLF is not
available to a fully qualified person
designated under §213.7, the criteria for
determining crosstie and fastener com-
pliance shall be based solely on the re-
quirements specified in §§213.109 and
213.127.

(5) If the PTLF becomes non-func-
tional or is missing, the track owner
will replace or repair it before the next
inspection required under §213.233.

(6) Where vertical loading of the
track is necessary for contact with the
lateral rail restraint components, a
PTLF test will not be considered valid
until contact with these components is
restored under static loading condi-
tions.

(n) The track owner shall maintain a
record of the two most recent GRMS
inspections at locations which meet
the requirements specified in
§213.241(b). At a minimum, records
shall indicate the following—

(1) Location and nature of each First
Level exception; and

(2) Nature and date of remedial ac-
tion, if any, for each exception identi-
fied in paragraph (n)(1) of this section.

(0) The inspection interval for des-
ignated GRMS line segments shall be
such that—
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(1) On line segments where the an-
nual tonnage exceeds two million gross
tons, or where the maximum operating
speeds for passenger trains exceeds 30
mph, GRMS inspections must be per-
formed annually at an interval not to
exceed 14 months; or

(2) On line segments where the an-
nual tonnage is two million gross tons
or less and the maximum operating
speed for passenger trains does not ex-
ceed 30 mph, the interval between
GRMS inspections must not exceed 24
months.

(p) As used in this section—

(1) Gage Restraint Measurement System
(GRMS) means a track loading vehicle
meeting the minimum design require-
ments specified in this section.

(2) Gage Widening Ratio (GWR) means
the measured difference between load-
ed and unloaded gage measurements,
linearly normalized to 16,000 pounds of
applied lateral load.

(3) L/V ratio means the numerical
ratio of lateral load applied at a point
on the rail to the vertical load applied
at that same point. GRMS design re-
quirements specify an L/V ratio of be-
tween 0.5 and 1.25. GRMS vehicles
using load combinations developing L/
V ratios which exceed 0.8 must be oper-
ated with caution to protect against
the risk of wheel climb by the test
wheelset.

(4) Load severity means the amount of
lateral load applied to the fastener sys-
tem after friction between rail and tie
is overcome by any applied gage-wid-
ening lateral load.

49 CFR Ch. Il (10-1-05 Edition)

(5) Loaded Track Gage (LTG) means
the gage measured by the GRMS vehi-
cle at a point no more than 12 inches
from the lateral load application point.

(6) Portable Track Loading Firture
(PTLF) means a portable track loading
device capable of applying an increas-
ing lateral force from 0 to 4,000 pounds
on the web/base fillet of each rail si-
multaneously.

(7) Projected Loaded Gage (PLG) means
an extrapolated value for loaded gage
calculated from actual measured loads
and deflections. PLG 24 means the ex-
trapolated value for loaded gage under
a 24,000 pound lateral load and a 33,000
pound vertical load.

(8) Unloaded Track Gage (UTG) means
the gage measured by the GRMS vehi-
cle at a point no less than 10 feet from
any lateral or vertical load.

[66 FR 1899, Jan. 10, 2001; 66 FR 8372, Jan. 31,
2001]

§213.113 Defective rails.

(a) When an owner of track to which
this part applies learns, through in-
spection or otherwise, that a rail in
that track contains any of the defects
listed in the following table, a person
designated under §213.7 shall determine
whether or not the track may continue
in use. If he determines that the track
may continue in use, operation over
the defective rail is not permitted
until—

(1) The rail is replaced; or

(2) The remedial action prescribed in
the table is initiated.
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A2. Assign person designated under §213.7
to make visual inspection. After a visual in-

NOTES A. Assign person designated under
§213.7 to visually supervise each operation

over defective rail.

spection, that person may authorize oper-

ation to continue without continuous visual
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supervision at a maximum of 10 m.p.h. for up
to 24 hours prior to another such visual in-
spection or replacement or repair of the rail.

B. Limit operating speed over defective
rail to that as authorized by a person des-
ignated under §213.7(a), who has at least one
year of supervisory experience in railroad
track maintenance. The operating speed can-
not be over 30 m.p.h. or the maximum allow-
able speed under §213.9 for the class of track
concerned, whichever is lower.

C. Apply joint bars bolted only through the
outermost holes to defect within 20 days
after it is determined to continue the track
in use. In the case of Classes 3 through 5
track, limit operating speed over defective
rail to 30 m.p.h. until joint bars are applied;
thereafter, limit speed to 50 m.p.h. or the
maximum allowable speed under §213.9 for
the class of track concerned, whichever is
lower. When a search for internal rail defects
is conducted under §213.237, and defects are
discovered in Classes 3 through 5 which re-
quire remedial action C, the operating speed
shall be limited to 50 m.p.h., or the max-
imum allowable speed under §213.9 for the
class of track concerned, whichever is lower,
for a period not to exceed 4 days. If the defec-
tive rail has not been removed from the
track or a permanent repair made within 4
days of the discovery, limit operating speed
over the defective rail to 30 m.p.h. until joint
bars are applied; thereafter, limit speed to 50
m.p.h. or the maximum allowable speed
under §213.9 for the class of track concerned,
whichever is lower.

D. Apply joint bars bolted only through the
outermost holes to defect within 10 days
after it is determined to continue the track
in use. In the case of Classes 3 through 5
track, limit operating speed over the defec-
tive rail to 30 m.p.h. or less as authorized by
a person designated under §213.7(a), who has
at least one year of supervisory experience in
railroad track maintenance, until joint bars
are applied; thereafter, limit speed to 50
m.p.h. or the maximum allowable speed
under §213.9 for the class of track concerned,
whichever is lower.

E. Apply joint bars to defect and bolt in ac-
cordance with §213.121(d) and (e).

F. Inspect rail 90 days after it is deter-
mined to continue the track in use.

G. Inspect rail 30 days after it is deter-
mined to continue the track in use.

H. Limit operating speed over defective
rail to 50 m.p.h. or the maximum allowable
speed under §213.9 for the class of track con-
cerned, whichever is lower.

I. Limit operating speed over defective rail
to 30 m.p.h. or the maximum allowable speed
under §213.9 for the class of track concerned,
whichever is lower.

(b) As used in this section—
(1) Transverse fissure means a progres-
sive crosswise fracture starting from a

49 CFR Ch. Il (10-1-05 Edition)

crystalline center or nucleus inside the
head from which it spreads outward as
a smooth, bright, or dark, round or
oval surface substantially at a right
angle to the length of the rail. The dis-
tinguishing features of a transverse fis-
sure from other types of fractures or
defects are the crystalline center or
nucleus and the nearly smooth surface
of the development which surrounds it.

(2) Compound fissure means a progres-
sive fracture originating in a hori-
zontal split head which turns up or
down in the head of the rail as a
smooth, bright, or dark surface pro-
gressing until substantially at a right
angle to the length of the rail. Com-
pound fissures require examination of
both faces of the fracture to locate the
horizontal split head from which they
originate.

(3) Horicontal split head means a hori-
zontal progressive defect originating
inside of the rail head, usually one-
quarter inch or more below the running
surface and progressing horizontally in
all directions, and generally accom-
panied by a flat spot on the running
surface. The defect appears as a crack
lengthwise of the rail when it reaches
the side of the rail head.

(4) Vertical split head means a vertical
split through or near the middle of the
head, and extending into or through it.
A crack or rust streak may show under
the head close to the web or pieces may
be split off the side of the head.

() Split web means a lengthwise
crack along the side of the web and ex-
tending into or through it.

(6) Piped rail means a vertical split in
a rail, usually in the web, due to fail-
ure of the shrinkage cavity in the ingot
to unite in rolling.

(7T) Broken base means any break in
the base of the rail.

(8) Detail fracture means a progressive
fracture originating at or near the sur-
face of the rail head. These fractures
should not be confused with transverse
fissures, compound fissures, or other
defects which have internal origins.
Detail fractures may arise from shelly
spots, head checks, or flaking.

(9) Engine burn fracture means a pro-
gressive fracture originating in spots
where driving wheels have slipped on
top of the rail head. In developing
downward they frequently resemble the
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compound or even transverse fissures
with which they should not be confused
or classified.

(10) Ordinary break means a partial or
complete break in which there is no
sign of a fissure, and in which none of
the other defects described in this
paragraph (b) are found.

(11) Damaged rail means any rail bro-
ken or injured by wrecks, broken, flat,
or unbalanced wheels, slipping, or simi-
lar causes.

(12) Flattened rail means a short
length of rail, not at a joint, which has
flattened out across the width of the
rail head to a depth of 3s inch or more
below the rest of the rail. Flattened
rail occurrences have no repetitive reg-
ularity and thus do not include cor-
rugations, and have no apparent local-
ized cause such as a weld or engine
burn. Their individual length is rel-
atively short, as compared to a condi-
tion such as head flow on the low rail
of curves.

(13) Bolt hole crack means a crack
across the web, originating from a bolt
hole, and progressing on a path either
inclined upward toward the rail head or
inclined downward toward the base.
Fully developed bolt hole cracks may
continue horizontally along the head/
web or base/web fillet, or they may
progress into and through the head or

§213.119

base to separate a piece of the rail end
from the rail. Multiple cracks occur-
ring in one rail end are considered to
be a single defect. However, bolt hole
cracks occurring in adjacent rail ends
within the same joint must be reported
as separate defects.

(14) Defective weld means a field or
plant weld containing any discontinu-
ities or pockets, exceeding 5 percent of
the rail head area individually or 10
percent in the aggregate, oriented in or
near the transverse plane, due to in-
complete penetration of the weld metal
between the rail ends, lack of fusion
between weld and rail end metal, en-
trainment of slag or sand, under-bead
or other shrinkage cracking, or fatigue
cracking. Weld defects may originate
in the rail head, web, or base, and in
some cases, cracks may progress from
the defect into either or both adjoining
rail ends.

(15) Head and web separation means a
progressive fracture, longitudinally
separating the head from the web of
the rail at the head fillet area.

[63 FR 34029, June 22, 1998; 63 FR 51639, Sept.
28, 1998]
§213.115

Any mismatch of rails at joints may
not be more than that prescribed by
the following table—

Rail end mismatch.

Class of track

Any mismatch of rails at joints may
not be more than the following—

On the gage side
of the rail ends
(inch)

On the tread of
the rail ends (inch)

Class 1 track Va Va
Class 2 track Ya %16
Class 3 track 20 %16
Class 4 and 5 raCk ........ccoruiuiiiiiiiii Vs Vs

§213.119 Continuous
(CWR); general.

Each track owner with track con-
structed of CWR shall have in effect
and comply with written procedures
which address the installation, adjust-
ment, maintenance and inspection of
CWR, and a training program for the
application of those procedures, which
shall be submitted to the Federal Rail-
road Administration by March 22, 1999.
FRA reviews each plan for compliance
with the following—

welded rail

(a) Procedures for the installation
and adjustment of CWR which in-
clude—

(1) Designation of a desired rail in-
stallation temperature range for the
geographic area in which the CWR is
located; and

(2) De-stressing procedures/methods
which address proper attainment of the
desired rail installation temperature
range when adjusting CWR.

(b) Rail anchoring or fastening re-
quirements that will provide sufficient
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restraint to limit longitudinal rail and
crosstie movement to the extent prac-
tical, and specifically addressing CWR
rail anchoring or fastening patterns on
bridges, bridge approaches, and at
other locations where possible longitu-
dinal rail and crosstie movement asso-
ciated with normally expected train-in-
duced forces, is restricted.

(c) Procedures which specifically ad-
dress maintaining a desired rail instal-
lation temperature range when cutting
CWR including rail repairs, in-track
welding, and in conjunction with ad-
justments made in the area of tight
track, a track buckle, or a pull-apart.
Rail repair practices shall take into
consideration existing rail temperature
so that—

(1) When rail is removed, the length
installed shall be determined by taking
into consideration the existing rail
temperature and the desired rail instal-
lation temperature range; and

(2) Under no circumstances should
rail be added when the rail tempera-
ture is below that designated by para-
graph (a)(1) of this section, without
provisions for later adjustment.

(d) Procedures which address the
monitoring of CWR in curved track for
inward shifts of alinement toward the
center of the curve as a result of dis-
turbed track.

(e) Procedures which control train
speed on CWR track when—

(1) Maintenance work, track rehabili-
tation, track construction, or any
other event occurs which disturbs the
roadbed or ballast section and reduces
the lateral or longitudinal resistance of
the track; and

(2) In formulating the procedures
under this paragraph (e), the track
owner shall—

(i) Determine the speed required, and
the duration and subsequent removal
of any speed restriction based on the
restoration of the ballast, along with
sufficient ballast re-consolidation to
stabilize the track to a level that can
accommodate expected train-induced
forces. Ballast re-consolidation can be
achieved through either the passage of
train tonnage or mechanical stabiliza-
tion procedures, or both; and

(ii) Take into consideration the type
of crossties used.
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(f) Procedures which prescribe when
physical track inspections are to be
performed to detect buckling prone
conditions in CWR track. At a min-
imum, these procedures shall address
inspecting track to identify—

(1) Locations where tight or kinky
rail conditions are likely to occur;

(2) Locations where track work of the
nature described in paragraph (e)(1) of
this section have recently been per-
formed; and

(3) In formulating the procedures
under this paragraph (f), the track
owner shall—

(i) Specify the timing of the inspec-
tion; and

(ii) Specify the appropriate remedial
actions to be taken when buckling
prone conditions are found.

(g) The track owner shall have in ef-
fect a comprehensive training program
for the application of these written
CWR procedures, with provisions for
periodic re-training, for those individ-
uals designated under §213.7 of this
part as qualified to supervise the in-
stallation, adjustment, and mainte-
nance of CWR track and to perform in-
spections of CWR track.

(h) The track owner shall prescribe
recordkeeping requirements necessary
to provide an adequate history of track
constructed with CWR. At a minimum,
these records must include:

(1) Rail temperature, location and
date of CWR installations. This record
shall be retained for at least one year;
and

(2) A record of any CWR installation
or maintenance work that does not
conform with the written procedures.
Such record shall include the location
of the rail and be maintained until the
CWR is brought into conformance with
such procedures.

(i) As used in this section—

(1) Adjusting/de-stressing means the
procedure by which a rail’s tempera-
ture is re-adjusted to the desired value.
It typically consists of cutting the rail
and removing rail anchoring devices,
which provides for the necessary ex-
pansion and contraction, and then re-
assembling the track.

(2) Buckling incident means the for-
mation of a lateral mis-alinement suf-
ficient in magnitude to constitute a de-
viation from the Class 1 requirements
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specified in §213.55 of this part. These
normally occur when rail temperatures
are relatively high and are caused by
high longitudinal compressive forces.

(3) Continuous welded rail (CWR)
means rail that has been welded to-
gether into lengths exceeding 400 feet.

(4) Desired rail installation temperature
range means the rail temperature
range, within a specific geographical
area, at which forces in CWR should
not cause a buckling incident in ex-
treme heat, or a pull-apart during ex-
treme cold weather.

(5) Disturbed track means the disturb-
ance of the roadbed or ballast section,
as a result of track maintenance or any
other event, which reduces the lateral
or longitudinal resistance of the track,
or both.

(6) Mechanical stabilization means a
type of procedure used to restore track
resistance to disturbed track following
certain maintenance operations. This
procedure may incorporate dynamic
track stabilizers or ballast
consolidators, which are units of work
equipment that are used as a sub-
stitute for the stabilization action pro-
vided by the passage of tonnage trains.

(7) Rail anchors means those devices
which are attached to the rail and bear
against the side of the crosstie to con-
trol longitudinal rail movement. Cer-
tain types of rail fasteners also act as
rail anchors and control longitudinal
rail movement by exerting a downward
clamping force on the upper surface of
the rail base.

(8) Rail temperature means the tem-
perature of the rail, measured with a
rail thermometer.

(9) Tight/kinky rail means CWR which
exhibits minute alinement irregular-
ities which indicate that the rail is in
a considerable amount of compression.

(10) Train-induced forces means the
vertical, longitudinal, and lateral dy-
namic forces which are generated dur-
ing train movement and which can con-
tribute to the buckling potential.

(11) Track lateral resistance means the
resistance provided to the rail/crosstie
structure against lateral displacement.

(12) Track longitudinal resistance
means the resistance provided by the
rail anchors/rail fasteners and the bal-
last section to the rail/crosstie struc-

§213.122

ture
ment.

[63 FR 34029, June 22, 1998; 63 FR 46102, Aug.
28, 1998; 63 FR 49382, Sept. 15, 1998]

§213.121 Rail joints.

(a) Each rail joint, insulated joint,
and compromise joint shall be of a
structurally sound design and dimen-
sions for the rail on which it is applied.

(b) If a joint bar on Classes 3 through
5 track is cracked, broken, or because
of wear allows excessive vertical move-
ment of either rail when all bolts are
tight, it shall be replaced.

(c) If a joint bar is cracked or broken
between the middle two bolt holes it
shall be replaced.

(d) In the case of conventional joint-
ed track, each rail shall be bolted with
at least two bolts at each joint in
Classes 2 through 5 track, and with at
least one bolt in Class 1 track.

(e) In the case of continuous welded
rail track, each rail shall be bolted
with at least two bolts at each joint.

(f) Bach joint bar shall be held in po-
sition by track bolts tightened to allow
the joint bar to firmly support the
abutting rail ends and to allow longitu-
dinal movement of the rail in the joint
to accommodate expansion and con-
traction due to temperature variations.
When no-slip, joint-to-rail contact ex-
ists by design, the requirements of this
paragraph do not apply. Those loca-
tions when over 400 feet in length, are
considered to be continuous welded rail
track and shall meet all the require-
ments for continuous welded rail track
prescribed in this part.

(g) No rail shall have a bolt hole
which is torch cut or burned in Classes
2 through 5 track. For Class 2 track,
this paragraph (g) is applicable Sep-
tember 21, 1999.

(h) No joint bar shall be reconfigured
by torch cutting in Classes 3 through 5
track.

§213.122 Torch cut rail.

(a) Except as a temporary repair in
emergency situations no rail having a
torch cut end shall be used in Classes 3
through 5 track. When a rail end is
torch cut in emergency situations,
train speed over that rail end shall not
exceed the maximum allowable for
Class 2 track. For existing torch cut

against longitudinal displace-
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rail ends in Classes 3 through 5 track
the following shall apply—

(1) Within one year of September 21,
1998, all torch cut rail ends in Class 5
track shall be removed;

(2) Within two years of September 21,
1998, all torch cut rail ends in Class 4
track shall be removed; and

(3) Within one year of September 21,
1998, all torch cut rail ends in Class 3
track over which regularly scheduled
passenger trains operate, shall be
inventoried by the track owner.

(b) Following the expiration of the
time limits specified in paragraphs
(a)1), (2), and (3) of this section, any
torch cut rail end not removed from
Classes 4 and 5 track, or any torch cut
rail end not inventoried in Class 3
track over which regularly scheduled
passenger trains operate, shall be re-
moved within 30 days of discovery.
Train speed over that rail end shall not
exceed the maximum allowable for
Class 2 track until removed.

§213.123 Tie plates.

(a) In Classes 3 through 5 track where
timber crossties are in use there shall
be tie plates under the running rails on
at least eight of any 10 consecutive
ties.

(b) In Classes 3 through 5 track no
metal object which causes a con-
centrated load by solely supporting a
rail shall be allowed between the base
of the rail and the bearing surface of
the tie plate. This paragraph (b) is ap-
plicable September 21, 1999.)

§213.127 Rail fastening systems.

Track shall be fastened by a system
of components which effectively main-
tains gage within the limits prescribed
in §213.53(b). Each component of each
such system shall be evaluated to de-
termine whether gage is effectively
being maintained.

§213.133 Turnouts and track crossings
generally.

(a) In turnouts and track crossings,
the fastenings shall be intact and
maintained so as to keep the compo-
nents securely in place. Also, each
switch, frog, and guard rail shall be
kept free of obstructions that may
interfere with the passage of wheels.
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(b) Classes 3 through 5 track shall be
equipped with rail anchoring through
and on each side of track crossings and
turnouts, to restrain rail movement af-
fecting the position of switch points
and frogs. For Class 3 track, this para-
graph (b) is applicable September 21,
1999.)

(c) BEach flangeway at turnouts and
track crossings shall be at least 1%
inches wide.

§213.135

(a) Each stock rail must be securely
seated in switch plates, but care shall
be used to avoid canting the rail by
overtightening the rail braces.

(b) BEach switch point shall fit its
stock rail properly, with the switch
stand in either of its closed positions
to allow wheels to pass the switch
point. Lateral and vertical movement
of a stock rail in the switch plates or of
a switch plate on a tie shall not ad-
versely affect the fit of the switch
point to the stock rail. Broken or
cracked switch point rails will be sub-
ject to the requirements of §213.113, ex-
cept that where remedial actions C, D,
or E require the use of joint bars, and
joint bars cannot be placed due to the
physical configuration of the switch,
remedial action B will govern, taking
into account any added safety provided
by the presence of reinforcing bars on
the switch points.

(c) Each switch shall be maintained
so that the outer edge of the wheel
tread cannot contact the gage side of
the stock rail.

(d) The heel of each switch rail shall
be secure and the bolts in each heel
shall be kept tight.

(e) Bach switch stand and connecting
rod shall be securely fastened and oper-
able without excessive lost motion.

(f) Bach throw lever shall be main-
tained so that it cannot be operated
with the lock or keeper in place.

(g) Bach switch position indicator
shall be clearly visible at all times.

(h) Unusually chipped or worn switch
points shall be repaired or replaced.
Metal flow shall be removed to insure
proper closure.

(i) Tongue & Plain Mate switches,
which by design exceed Class 1 and ex-
cepted track maximum gage limits, are

Switches.
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permitted in Class 1 and excepted
track.
§213.137 Frogs.

(a) The flangeway depth measured
from a plane across the wheel-bearing
area of a frog on Class 1 track shall not
be less than 135 inches, or less than 1%
inches on Classes 2 through 5 track.

(b) If a frog point is chipped, broken,
or worn more than five-eighths inch
down and 6 inches back, operating
speed over the frog shall not be more
than 10 m.p.h.

(c) If the tread portion of a frog cast-
ing is worn down more than three-
eighths inch below the original con-
tour, operating speed over that frog
shall not be more than 10 m.p.h.

(d) Where frogs are designed as
flange-bearing, flangeway depth may
be less than that shown for Class 1 if
operated at Class 1 speeds.

§213.139 Spring rail frogs.

(a) The outer edge of a wheel tread
shall not contact the gage side of a
spring wing rail.

§213.143

(b) The toe of each wing rail shall be
solidly tamped and fully and tightly
bolted.

(c) Each frog with a bolt hole defect
or head-web separation shall be re-
placed.

(d) Each spring shall have compres-
sion sufficient to hold the wing rail
against the point rail.

(e) The clearance between the
holddown housing and the horn shall
not be more than one-fourth of an inch.

§213.141 Self-guarded frogs.

(a) The raised guard on a self-guarded
frog shall not be worn more than three-
eighths of an inch.

(b) If repairs are made to a self-
guarded frog without removing it from
service, the guarding face shall be re-
stored before rebuilding the point.

§213.143 Frog guard rails and guard
faces; gage.
The guard check and guard face
gages in frogs shall be within the lim-
its prescribed in the following table—

Class of track

The distance between the gage line of a frog
to the guard line ! of its guard rail or guarding
face, measured across the track at right an-
gles to the gage line2, may not be less than—

Guard face gage
The distance between guard
lines 1, measured across the
track at right angles to the
gage line2, may not be more
than—

Guard check gage

Class 1 track BBVB" o 4 5Va"
Class 2 track BBY/4” oottt 4’ 58"
Class 3 and 4 track .... 4 6%" ... 458"
Class 5 track ABY2" i 4’5"

1A line along that side of the flangeway which is nearer to the center of the track and at the same elevation as the gage line.
2A line s inch below the top of the center line of the head of the running rail, or corresponding location of the tread portion of

the track structure.

—

Guard
Check
Gage

-~

Guard

Face

Gage

——
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Guard Check Gage

I [ Guard Face Gage

T

Subpart E—Track Appliances and
Track-Related Devices

§213.201 Scope.

This subpart prescribes minimum re-
quirements for certain track appli-
ances and track-related devices.

§213.205

(a) Each derail shall be clearly visi-
ble.

(b) When in a locked position, a de-
rail shall be free of lost motion which
would prevent it from performing its
intended function.

(c) Bach derail shall be maintained to
function as intended.

(d) Each derail shall be properly in-
stalled for the rail to which it is ap-
plied. (This paragraph (d) is applicable
September 21, 1999.)

Derails.

Subpart F—Inspection

§213.231 Scope.

This subpart prescribes requirements
for the frequency and manner of in-
specting track to detect deviations
from the standards prescribed in this
part.

§213.233 Track inspections.

(a) All track shall be inspected in ac-
cordance with the schedule prescribed
in paragraph (c) of this section by a
person designated under §213.7.

(b) Each inspection shall be made on
foot or by riding over the track in a ve-
hicle at a speed that allows the person
making the inspection to visually in-
spect the track structure for compli-
ance with this part. However, mechan-
ical, electrical, and other track inspec-
tion devices may be used to supplement

Guard Running
Rail Rail

visual inspection. If a vehicle is used
for visual inspection, the speed of the
vehicle may not be more than 5 miles
per hour when passing over track
crossings and turnouts, otherwise, the
inspection vehicle speed shall be at the
sole discretion of the inspector, based
on track conditions and inspection re-
quirements. When riding over the track
in a vehicle, the inspection will be sub-
ject to the following conditions—

(1) One inspector in a vehicle may in-
spect up to two tracks at one time pro-
vided that the inspector’s visibility re-
mains unobstructed by any cause and
that the second track is not centered
more than 30 feet from the track upon
which the inspector is riding;

(2) Two inspectors in one vehicle may
inspect up to four tracks at a time pro-
vided that the inspectors’ visibility re-
mains unobstructed by any cause and
that each track being inspected is cen-
tered within 39 feet from the track
upon which the inspectors are riding;

(3) Each main track is actually tra-
versed by the vehicle or inspected on
foot at least once every two weeks, and
each siding is actually traversed by the
vehicle or inspected on foot at least
once every month. On high density
commuter railroad lines where track
time does not permit an on track vehi-
cle inspection, and where track centers
are 15 foot or less, the requirements of
this paragraph (b)(3) will not apply;
and

(4) Track inspection records shall in-
dicate which track(s) are traversed by
the vehicle or inspected on foot as out-
lined in paragraph (b)(3) of this section.

(c) Each track inspection shall be
made in accordance with the following
schedule—
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§213.239

Class of track

Type of track

Required frequency

Excepted track and Class 1, 2, and 3
track.

Excepted track and Class 1, 2, and 3
track.

Main track and sidings ........ccccoceeeecneens

Other than main track and sidings ..........

Weekly with at least 3 calendar days in-
terval between inspections, or before
use, if the track is used less than once
a week, or twice weekly with at least 1
calendar day interval between inspec-
tions, if the track carries passenger
trains or more than 10 million gross
tons of traffic during the preceding cal-
endar year.

Monthly with at least 20 calendar days
interval between inspections.

Class 4 and 5 track .

...... Twice weekly with at least 1 calendar
day interval between inspections.

(d) If the person making the inspec-
tion finds a deviation from the require-
ments of this part, the inspector shall
immediately initiate remedial action.

NoTE TO §213.233: Except as provided in
paragraph (b) of this section, no part of this
section will in any way be construed to limit
the inspector’s discretion as it involves in-
spection speed and sight distance.

§213.235 Inspection of switches, track
crossings, and lift rail assemblies or
other transition devices on move-
able bridges.

(a) Except as provided in paragraph
(c) of this section, each switch, turn-
out, track crossing, and moveable
bridge 1lift rail assembly or other tran-
sition device shall be inspected on foot
at least monthly.

(b) Each switch in Classes 3 through
5 track that is held in position only by
the operating mechanism and one con-
necting rod shall be operated to all of
its positions during one inspection in
every 3 month period.

(c) In the case of track that is used
less than once a month, each switch,
turnout, track crossing, and moveable
bridge lift rail assembly or other tran-
sition device shall be inspected on foot
before it is used.

§213.237 Inspection of rail.

(a) In addition to the track inspec-
tions required by §213.233, a continuous
search for internal defects shall be
made of all rail in Classes 4 through 5
track, and Class 3 track over which
passenger trains operate, at least once
every 40 million gross tons (mgt) or
once a Yyear, whichever interval is
shorter. On Class 3 track over which
passenger trains do not operate such a
search shall be made at least once

every 30 mgt or once a year, whichever
interval is longer. (This paragraph (a)
is applicable January 1, 1999.

(b) Inspection equipment shall be ca-
pable of detecting defects between
joint bars, in the area enclosed by joint
bars.

(c) Each defective rail shall be
marked with a highly visible marking
on both sides of the web and base.

(d) If the person assigned to operate
the rail defect detection equipment
being used determines that, due to rail
surface conditions, a valid search for
internal defects could not be made over
a particular length of track, the test
on that particular length of track can-
not be considered as a search for inter-
nal defects under paragraph (a) of this
section. (This paragraph (d) is not ret-
roactive to tests performed prior to
September 21, 1998.

(e) If a valid search for internal de-
fects cannot be conducted for reasons
described in paragraph (d) of this sec-
tion, the track owner shall, before the
expiration of time or tonnage limits—

(1) Conduct a valid search for inter-
nal defects;

(2) Reduce operating speed to a max-
imum of 25 miles per hour until such
time as a valid search for internal de-
fects can be made; or

(3) Remove the rail from service.

§213.239 Special inspections.

In the event of fire, flood, severe
storm, or other occurrence which
might have damaged track structure, a
special inspection shall be made of the
track involved as soon as possible after
the occurrence and, if possible, before
the operation of any train over that
track.
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§213.241 Inspection records.

(a) Each owner of track to which this
part applies shall keep a record of each
inspection required to be performed on
that track under this subpart.

(b) Each record of an inspection
under §§213.4, 213.233, and 213.235 shall
be prepared on the day the inspection
is made and signed by the person mak-
ing the inspection. Records shall speci-
fy the track inspected, date of inspec-
tion, location and nature of any devi-
ation from the requirements of this
part, and the remedial action taken by
the person making the inspection. The
owner shall designate the location(s)
where each original record shall be
maintained for at least one year after
the inspection covered by the record.
The owner shall also designate one lo-
cation, within 100 miles of each state in
which they conduct operations, where
copies of records which apply to those
operations are either maintained or
can be viewed following 10 days notice
by the Federal Railroad Administra-
tion.

(c) Rail inspection records shall
specify the date of inspection, the loca-
tion and nature of any internal defects
found, the remedial action taken and
the date thereof, and the location of
any intervals of track not tested per
§213.237(d). The owner shall retain a
rail inspection record for at least two
yvears after the inspection and for one
year after remedial action is taken.

(d) BEach owner required to keep in-
spection records under this section
shall make those records available for
inspection and copying by the Federal
Railroad Administration.

(e) For purposes of compliance with
the requirements of this section, an
owner of track may maintain and
transfer records through electronic
transmission, storage, and retrieval
provided that—

(1) The electronic system be designed
so that the integrity of each record is
maintained through appropriate levels
of security such as recognition of an
electronic signature, or other means,
which uniquely identify the initiating
person as the author of that record. No
two persons shall have the same elec-
tronic identity;

(2) The electronic storage of each
record shall be initiated by the person
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making the inspection within 24 hours
following the completion of that in-
spection;

(3) The electronic system shall en-
sure that each record cannot be modi-
fied in any way, or replaced, once the
record is transmitted and stored;

(4) Any amendment to a record shall
be electronically stored apart from the
record which it amends. Each amend-
ment to a record shall be uniquely
identified as to the person making the
amendment;

(5) The electronic system shall pro-
vide for the maintenance of inspection
records as originally submitted with-
out corruption or loss of data;

(6) Paper copies of electronic records
and amendments to those records, that
may be necessary to document compli-
ance with this part shall be made avail-
able for inspection and copying by the
Federal Railroad Administration at the
locations specified in paragraph (b) of
this section; and

(7) Track inspection records shall be
kept available to persons who per-
formed the inspections and to persons
performing subsequent inspections.

Subpart G—Train Operations at
Track Classes 6 and Higher

§213.301 Scope of subpart.

This subpart applies to all track used
for the operation of trains at a speed
greater than 90 m.p.h. for passenger
equipment and greater than 80 m.p.h.
for freight equipment.

§213.303 Responsibility for
ance.

(a) Any owner of track to which this
subpart applies who knows or has no-
tice that the track does not comply
with the requirements of this subpart,
shall—

(1) Bring the track into compliance;
or

(2) Halt operations over that track.

(b) If an owner of track to which this
subpart applies assigns responsibility
for the track to another person (by
lease or otherwise), notification of the
assignment shall be provided to the ap-
propriate FRA Regional Office at least
30 days in advance of the assignment.
The notification may be made by any

compli-
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party to that assignment, but shall be
in writing and include the following—

(1) The name and address of the track
owner;

(2) The name and address of the per-
son to whom responsibility is assigned
(assignee);

(3) A statement of the exact relation-
ship between the track owner and the
assignee;

(4) A precise identification of the
track;

(5) A statement as to the competence
and ability of the assignee to carry out
the duties of the track owner under
this subpart;

(6) A statement signed by the as-
signee acknowledging the assignment
to that person of responsibility for pur-
poses of compliance with this subpart.

(¢c) The Administrator may hold the
track owner or the assignee or both re-
sponsible for compliance with this sub-
part and subject to the penalties under
§213.15.

(d) When any person, including a con-
tractor for a railroad or track owner,
performs any function required by this
part, that person is required to perform
that function in accordance with this
part.

§213.305 Designation of qualified indi-
viduals; general qualifications.

Each track owner to which this sub-
part applies shall designate qualified
individuals responsible for the mainte-
nance and inspection of track in com-
pliance with the safety requirements
prescribed in this subpart. Each indi-
vidual, including a contractor or an
employee of a contractor who is not a
railroad employee, designated to:

(a) Supervise restorations and renew-
als of track shall meet the following
minimum requirements:

(1) At least;

(i) Five years of responsible super-
visory experience in railroad track
maintenance in track Class 4 or higher
and the successful completion of a
course offered by the employer or by a
college level engineering program, sup-
plemented by special on the job train-
ing emphasizing the techniques to be
employed in the supervision, restora-
tion, and renewal of high speed track;
or

§213.305

(ii) A combination of at least one
year of responsible supervisory experi-
ence in track maintenance in Class 4 or
higher and the successful completion of
a minimum of 80 hours of specialized
training in the maintenance of high
speed track provided by the employer
or by a college level engineering pro-
gram, supplemented by special on the
job training provided by the employer
with emphasis on the maintenance of
high speed track; or

(iii) A combination of at least two
years of experience in track mainte-
nance in track Class 4 or higher and
the successful completion of a min-
imum of 120 hours of specialized train-
ing in the maintenance of high speed
track provided by the employer or by a
college level engineering program sup-
plemented by special on the job train-
ing provided by the employer with em-
phasis on the maintenance of high
speed track.

(2) Demonstrate to the track owner
that the individual:

(i) Knows and understands the re-
quirements of this subpart;

(ii) Can detect deviations from those
requirements; and

(iii) Can prescribe appropriate reme-
dial action to correct or safely com-
pensate for those deviations; and

(3) Be authorized in writing by the
track owner to prescribe remedial ac-
tions to correct or safely compensate
for deviations from the requirements of
this subpart and successful completion
of a recorded examination on this sub-
part as part of the qualification proc-
ess.

(b) Inspect track for defects shall
meet the following minimum qualifica-
tions:

(1) At least:

(i) Five years of responsible experi-
ence inspecting track in Class 4 or
above and the successful completion of
a course offered by the employer or by
a college level engineering program,
supplemented by special on the job
training emphasizing the techniques to
be employed in the inspection of high
speed track; or

(ii) A combination of at least one
year of responsible experience in track
inspection in Class 4 or above and the
successful completion of a minimum of
80 hours of specialized training in the
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inspection of high speed track provided
by the employer or by a college level
engineering program, supplemented by
special on the job training provided by
the employer with emphasis on the in-
spection of high speed track; or

(iii) A combination of at least two
years of experience in track mainte-
nance in Class 4 or above and the suc-
cessful completion of a minimum of 120
hours of specialized training in the in-
spection of high speed track provided
by the employer or from a college level
engineering program, supplemented by
special on the job training provided by
the employer with emphasis on the in-
spection of high speed track.

(2) Demonstrate to the track owner
that the individual:

(i) Knows and understands the re-
quirements of this subpart;

(ii) Can detect deviations from those
requirements; and

(iii) Can prescribe appropriate reme-
dial action to correct or safely com-
pensate for those deviations; and

(3) Be authorized in writing by the
track owner to prescribe remedial ac-
tions to correct or safely compensate
for deviations from the requirements in
this subpart and successful completion
of a recorded examination on this sub-
part as part of the qualification proc-
ess.

(¢c) Individuals designated under
paragraphs (a) or (b) of this section
that inspect continuous welded rail
(CWR) track or supervise the installa-
tion, adjustment, and maintenance of
CWR in accordance with the written
procedures established by the track
owner shall have:

(1) Current qualifications under ei-
ther paragraph (a) or (b) of this sec-
tion;

(2) Successfully completed a training
course of at least eight hours duration
specifically developed for the applica-
tion of written CWR procedures issued
by the track owner; and

(3) Demonstrated to the track owner
that the individual:

(i) Knows and understands the re-
quirements of those written CWR pro-
cedures;

(ii) Can detect deviations from those
requirements; and

49 CFR Ch. Il (10-1-05 Edition)

(iii) Can prescribe appropriate reme-
dial action to correct or safely com-
pensate for those deviations; and

(4) Written authorization from the
track owner to prescribe remedial ac-
tions to correct or safely compensate
for deviations from the requirements in
those procedures and successful com-
pletion of a recorded examination on
those procedures as part of the quali-
fication process. The recorded exam-
ination may be written, or it may be a
computer file with the results of an
interactive training course.

(d) Persons not fully qualified to su-
pervise certain renewals and inspect
track as outlined in paragraphs (a), (b)
and (c) of this section, but with at least
one year of maintenance of way or sig-
nal experience, may pass trains over
broken rails and pull aparts provided
that—

(1) The track owner determines the
person to be qualified and, as part of
doing so, trains, examines, and re-ex-
amines the person periodically within
two years after each prior examination
on the following topics as they relate
to the safe passage of trains over bro-
ken rails or pull aparts: rail defect
identification, crosstie condition,
track surface and alinement, gage re-
straint, rail end mismatch, joint bars,
and maximum distance between rail
ends over which trains may be allowed
to pass. The sole purpose of the exam-
ination is to ascertain the person’s
ability to effectively apply these re-
quirements and the examination may
not be used to disqualify the person
from other duties. A minimum of four
hours training is adequate for initial
training;

(2) The person deems it safe, and
train speeds are limited to a maximum
of 10 m.p.h. over the broken rail or pull
apart;

(3) The person shall watch all move-
ments over the broken rail or pull
apart and be prepared to stop the train
if necessary; and

(4) Person(s) fully qualified under
§213.305 of this subpart are notified and
dispatched to the location as soon as
practicable for the purpose of author-
izing movements and effectuating tem-
porary or permanent repairs.

(e) With respect to designations
under paragraphs (a), (b), (¢) and (d) of
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this section, each track owner shall
maintain written records of:

(1) Each designation in effect;

(2) The basis for each designation, in-
cluding but not limited to:

(i) The exact nature of any training
courses attended and the dates thereof;

(ii) The manner in which the track
owner has determined a successful
completion of that training course, in-
cluding test scores or other qualifying
results;

(3) Track inspections made by each
individual as required by §213.369.
These records shall be made available
for inspection and copying by the Fed-
eral Railroad Administration during
regular business hours.

[63 FR 34029, June 22, 1998; 63 FR 45959, Aug.
28, 1998]

§213.307 Class

speed limits.

(a) Except as provided in paragraph

(b) of this section and §§213.329,

213.337(a) and 213.345(c), the following

maximum allowable operating speeds
apply:

of track: operating

The maximum al-

lowable operating

speed for trains T
is—

Over track that meets all of the require-
ments prescribed in this subpart for—

Class 6 track 110 m.p.h.
Class 7 track ... 125 m.p.h.
Class 8 track ... 160 m.p.h.2
Class 9 track 200 m.p.h.

1Freight may be transported at passenger train speeds if
the following conditions are met:

(1) The vehicles utilized to carry such freight are of equal
dynamic performance and have been qualified in accordance
with Sections 213.345 and 213.329(d) of this subpart.

(2) The load distribution and securement in the freight vehi-
cle will not adversely affect the dynamic performance of the
vehicle. The axle loading pattern is uniform and does not ex-
ceed the passenger locomotive axle loadings utilized in pas-
senger service operating at the same maximum speed.

(3) No carrier may accept or transport a hazardous mate-
rial, as defined at 49 CFR 171.8, except as provided in Col-
umn 9A of the Hazardous Materials Table (49 CFR 172.101)
for movement in the same train as a passenger-carrying vehi-
cle or in Column 9B of the Table for movement in a train with
no passenger-carrying vehicles.

2Qperating speeds in excess of 150 m.p.h. are authorized
by this part only in conjunction with a rule of particular appli-
cability addressing other safety issues presented by the
system.

(b) If a segment of track does not
meet all of the requirements for its in-
tended class, it is to be reclassified to
the next lower class of track for which
it does meet all of the requirements of
this subpart. If a segment does not
meet all of the requirements for Class
6, the requirements for Classes 1
through 5 apply.

§213.317

§213.309 Restoration or renewal of
track under traffic conditions.

(a) Restoration or renewal of track
under traffic conditions is limited to
the replacement of worn, broken, or
missing components or fastenings that
do not affect the safe passage of trains.

(b) The following activities are ex-
pressly prohibited under traffic condi-
tions:

(1) Any work that interrupts rail con-
tinuity, e.g., as in joint bar replace-
ment or rail replacement;

(2) Any work that adversely affects
the lateral or vertical stability of the
track with the exception of spot tamp-
ing an isolated condition where not
more than 15 lineal feet of track are in-
volved at any one time and the ambi-
ent air temperature is not above 95 de-
grees Fahrenheit; and

(3) Removal and replacement of the
rail fastenings on more than one tie at
a time within 15 feet.

§213.311 Measuring track not under
load.

When unloaded track is measured to
determine compliance with require-
ments of this subpart, evidence of rail
movement, if any, that occurs while
the track is loaded shall be added to
the measurements of the unloaded
track.

§213.317

(a) Any owner of track to which this
subpart applies may petition the Fed-
eral Railroad Administrator for a waiv-
er from any or all requirements pre-
scribed in this subpart.

(b) Each petition for a waiver under
this section shall be filed in the man-
ner and contain the information re-
quired by §§211.7 and 211.9 of this chap-
ter.

(c) If the Administrator finds that a
waiver is in the public interest and is
consistent with railroad safety, the Ad-
ministrator may grant the waiver sub-
ject to any conditions the Adminis-
trator deems necessary. Where a waiv-
er is granted, the Administrator pub-
lishes a notice containing the reasons
for granting the waiver.

Waivers.
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§213.319 Drainage.

Each drainage or other water car-
rying facility under or immediately ad-
jacent to the roadbed shall be main-
tained and kept free of obstruction, to
accommodate expected water flow for
the area concerned.

§213.321 Vegetation.

Vegetation on railroad property
which is on or immediately adjacent to
roadbed shall be controlled so that it
does not—

(a) Become a fire hazard to track-car-
rying structures;

(b) Obstruct visibility of railroad
signs and signals:

(1) Along the right of way, and

(2) At highway-rail crossings;

(c) Interfere with railroad employees
performing normal trackside duties;

(d) Prevent proper functioning of sig-
nal and communication lines; or

(e) Prevent railroad employees from
visually inspecting moving equipment
from their normal duty stations.

§213.323 Track gage.

(a) Gage is measured between the
heads of the rails at right-angles to the
rails in a plane five-eighths of an inch
below the top of the rail head.

49 CFR Ch. Il (10-1-05 Edition)

(b) Gage shall be within the limits
prescribed in the following table:

The
change
of gage

The gage within

Class of track must be at Butﬂr]\g;t]more 31 feet
least— must

not be

greater

than—

6 .. 49" 12"
7 .. 49V Ve
8 .. 4V ... 12"
9 49Va" ... 12"

§213.327 Alinement.

(a) Uniformity at any point along the
track is established by averaging the
measured mid-chord offset values for
nine consecutive points centered
around that point and which are spaced
according to the following table:

Chord length Spacing

797
15%6"
310"

(b) For a single deviation, alinement
may not deviate from uniformity more
than the amount prescribed in the fol-
lowing table:

Class of track

The deviation
from uniformity
of the mid-
chord offset
for a 124-foot
chord may not

The deviation
from uniformity
of the mid-
chord offset
for a 62-foot
chord may not

The deviation
from uniformity
of the mid-
chord offset
for a 31-foot
chord may not

be more be more be more
than— than— than—
(inches) (inches) (inches)
6 ........ e Ya 12
7 .. e e 1Va
8. 2 2 Ya
9 s 2 V2 Y

(c) For three or more non-overlap-
ping deviations from uniformity in
track alinement occurring within a dis-
tance equal to five times the specified
chord length, each of which exceeds the

limits in the following table, each
owner of the track to which this sub-
part applies shall maintain the aline-
ment of the track within the limits
prescribed for each deviation:

Class of track

The deviation
from uniformity
of the mid-

The deviation
from uniformity
of the mid-

The deviation
from uniformity
of the mid-
chord offset
for a 124-foot
chord may not

chord offset
for a 62-foot
chord may not

chord offset
for a 31-foot
chord may not

be more be more be more
than— than— than—
(inches) (inches) (inches)

6 . s 2 1
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The deviation | The deviation | The deviation
from uniformity | from uniformity | from uniformity
of the mid- of the mid- of the mid-
chord offset chord offset chord offset
Class of track for a 31-foot for a 62-foot for a 124-foot
chord may not | chord may not | chord may not
be more be more be more
than— than— than—
(inches) (inches) (inches)
s Y8 /s
Y8 ¥s 2
s s 2
§213.329 Curves, elevation and speed e ——
limitations. _ E,+E,
. max —
(a) The maximum crosslevel on the 0.0007D

outside rail of a curve may not be more
than 7 inches. The outside rail of a
curve may not be more than %2 inch
lower than the inside rail.

(b) (1) The maximum allowable oper-
ating speed for each curve is deter-
mined by the following formula:

[
V. = \/ E,+3
max
0.0007D
Where—
Vmax = Maximum allowable operating speed
(miles per hour).
E. = Actual elevation of the outside rail
(inches) .
D = Degree of curvature (degrees)>.
3 = 3 inches of unbalance.

(2) Appendix A includes tables show-
ing maximum allowable operating
speeds computed in accordance with
this formula for various elevations and
degrees of curvature for track speeds
greater than 90 m.p.h.

(c) For rolling stock meeting the re-
quirements specified in paragraph (d)
of this section, the maximum operating
speed for each curve may be deter-
mined by the following formula:

4Actual elevation for each 155 foot track
segment in the body of the curve is deter-
mined by averaging the elevation for 10
points through the segment at 15.5 foot spac-
ing. If the curve length is less than 155 feet,
average the points through the full length of
the body of the curve. If E, exceeds 4 inches,
the Vmax formula applies to the spirals on
both ends of the curve.

5Degree of curvature is determined by
averaging the degree of curvature over the
same track segment as the elevation.

Where—

Vmax = Maximum allowable operating speed
(miles per hour).

E, = Actual elevation of the outside rail
(inches)4.

D = Degree of curvature (degrees)>.

E, = Unbalanced elevation (inches).

(d) Qualified equipment may be oper-
ated at curving speeds determined by
the formula in paragraph (c) of this
section, provided each specific class of
equipment is approved for operation by
the Federal Railroad Administration
and the railroad demonstrates that—

(1) When positioned on a track with
uniform superelevation, E,, reflecting
the intended target cant deficiency, E,,
no wheel of the equipment unloads to a
value of 60 percent or less of its static
value on perfectly level track and, for
passenger-carrying equipment, the roll
angle between the floor of the vehicle
and the horizontal does not exceed 5.7
degrees.

(2) When positioned on a track with a
uniform 7-inch superelevation, no
wheel unloads to a value less than 60%
of its static value on perfectly level
track and, for ©passenger-carrying
equipment, the angle, measured about
the roll axis, between the floor of the
vehicle and the horizontal does not ex-
ceed 8.6 degrees.

(e) The track owner shall notify the
Federal Railroad Administrator no less
than thirty calendar days prior to any
proposed implementation of the higher
curving speeds allowed when the ‘“E,”
term, above, will exceed three inches.
This notification shall be in writing
and shall contain, at a minimum, the
following information:

(1) A complete description of the
class of equipment involved, including
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schematic diagrams of the suspension
system and the location of the center
of gravity above top of rail;

(2) A complete description of the test
procedure® and instrumentation used
to qualify the equipment and the max-
imum values for wheel unloading and
roll angles which were observed during
testing;

(3) Procedures or standards in effect
which relate to the maintenance of the
suspension system for the particular
class of equipment;

(4) Identification of line segment on
which the higher curving speeds are
proposed to be implemented.

49 CFR Ch. Il (10-1-05 Edition)

provides passenger or commuter serv-
ice over trackage of more than one
track owner with the same class of
equipment, may provide written notifi-
cation to the Federal Railroad Admin-
istrator with the written consent of
the other affected track owners.

[63 FR 34029, June 22, 1998; 63 FR 46102, Aug.
28, 1998]

§213.331 Track surface.

(a) For a single deviation in track
surface, each owner of the track to
which this subpart applies shall main-
tain the surface of its track within the

(f) A track owner, or an operator of a limits prescribed in the following
passenger or commuter service, who table:
Class of track
Track surface
6 (inches) | 7 (inches) | 8 (inches) | 9 (inches)
The deviation from uniform* profile on either rail at the midordinate of a 31-foot
chord may not be more than ... 1 1 Ya Y2
The deviation from uniform profile on either rall at the mldordlnate of a 62-foot
chord may not be More than ... 1 1 1 s
The deviation from uniform profile on either ra|I at the mldordlnale of a 124-foot
chord may not be More than ...........cccoieieciene s 1% 12 1Va 1Va
The difference in crosslevel between any two points Iess than 62 feet apart
may not be more than2 .......... 12 12 12 12

1 Uniformity for profile is established by placing the midpoint of the specified chord at the point of maximum measurement.

2However, to control harmonics on jointed track with staggered joints, the crosslevel differences shall not exceed 1% inches in
all of six consecutive pairs of joints, as created by 7 joints. Track with joints staggered less than 10 feet shall not be considered
as having staggered joints. Joints within the 7 low joints outside of the regular joint spacing shall not be considered as joints for

purposes of this footnote.

(b) For three or more non-overlap-
ping deviations in track surface occur-
ring within a distance equal to five
times the specified chord length, each
of which exceeds the limits in the fol-

lowing table, each owner of the track
to which this subpart applies shall
maintain the surface of the track with-
in the limits prescribed for each devi-
ation:

Class of track
Track surface
6 (inches) | 7 (inches) | 8 (inches) | 9 (inches)
The deviation from uniform profile on either rail at the midordinate of a 31-foot
chord may not be more than ... Sa Ya e Y8
The deviation from uniform profile on either rall at the m|dord|nate of a 62-foot
chord may not be More than ... %a Ya Ya 2
The deviation from uniform profile on either rall at the mldordlnate of a 124-foot
chord may not be more than ... 1Va 1 s 8

§213.333 Automated vehicle inspection
systems.

(a) For track Class 7, a qualifying
Track Geometry Measurement System

6The test procedure may be conducted in a
test facility whereby all wheels on one side
(right or left) of the equipment are raised or
lowered by six and then seven inches, the

(TGMS) vehicle shall be operated at
least twice within 120 calendar days
with not less than 30 days between in-
spections. For track Classes 8 and 9, it
shall be operated at least twice within

vertical wheel loads under each wheel are

measured and a level is used to record the
angle through which the floor of the vehicle
has been rotated.
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60 days with not less than 15 days be-
tween inspections.

(b) A qualifying TGMS shall meet or
exceed minimum design requirements
which specify that—

(1) Track geometry measurements
shall be taken no more than 3 feet
away from the contact point of wheels
carrying a vertical load of no less than
10,000 pounds per wheel;

(2) Track geometry measurements
shall be taken and recorded on a dis-
tance-based sampling interval which
shall not exceed 2 feet; and

(3) Calibration procedures and param-
eters are assigned to the system which
assure that measured and recorded val-
ues accurately represent track condi-
tions. Track geometry measurements
recorded by the system shall not differ
on repeated runs at the same site at
the same speed more than 1/8 inch.

(c) A qualifying TGMS shall be capa-
ble of measuring and processing the
necessary track geometry parameters,
at an interval of no more than every 2
feet, which enables the system to de-
termine compliance with: §213.323,
Track gage; §213.327, Alinement;
§213.329, Curves; elevation and speed
limitations; and §213.331, Track sur-
face.

(d) A qualifying TGMS shall be capa-
ble of producing, within 24 hours of the
inspection, output reports that—

(1) Provide a continuous plot, on a
constant-distance axis, of all measured
track geometry parameters required in
paragraph (c) of this section;

(2) Provide an exception report con-
taining a systematic listing of all
track geometry conditions which con-
stitute an exception to the class of
track over the segment surveyed.

(e) The output reports required under
paragraph (c) of this section shall con-
tain sufficient location identification
information which enable field forces
to easily locate indicated exceptions.

(f) Following a track inspection per-
formed by a qualifying TGMS, the
track owner shall, within two days
after the inspection, field verify and in-
stitute remedial action for all excep-
tions to the class of track.

(g) The track owner shall maintain
for a period of one year following an in-
spection performed by a qualifying
TGMS, copy of the plot and the excep-

§213.333

tion printout for the track segment in-
volved, and additional records which:

(1) Specify the date the inspection
was made and the track segment in-
volved; and

(2) Specify the location, remedial ac-
tion taken, and the date thereof, for all
listed exceptions to the class.

(h) For track Classes 8 and 9, a quali-
fying Gage Restraint Measurement
System (GRMS) shall be operated at
least once annually with at least 180
days between inspections to continu-
ously compare loaded track gage to un-
loaded gage under a known loading
condition. The lateral capacity of the
track structure shall not permit a gage
widening ratio (GWR) greater than 0.5
inches.

(i) A GRMS shall meet or exceed
minimum design requirements which
specify that—

(1) Gage restraint shall be measured
between the heads of the rail—

(i) At an interval not exceeding 16
inches;

(ii) Under an applied vertical load of
no less than 10,000 pounds per rail;

(iii) Under an applied lateral load
which provides for lateral/vertical load
ratio of between 0.5 and 1.257, and a
load severity greater than 3,000 pounds
but less than 8,000 pounds per rail.
Load severity is defined by the for-
mula—

S=L —-cV

where:

S = Load severity, defined as the lateral load
applied to the fastener system (pounds).

L = Actual lateral load applied (pounds).

c = Coefficient of friction between rail/tie
which is assigned a nominal value of (0.4).

V = Actual vertical load applied (pounds).

(2) The measured gage value shall be
converted to a gage widening ratio
(GWR) as follows:

GWR = (LTG L UTG)

Where:

UTG=Unloaded track gage measured by the
GRMS vehicle at a point no less than 10

% 16,000

7TGRMS equipment using load combina-

tions developing L/V ratios which exceed 0.8
shall be operated with caution to protect
against the risk of wheel climb by the test
wheelset.
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feet from any lateral or vertical load appli-
cation.

LTG=Loaded track gage measured by the
GRMS vehicle at the point of application
of the lateral load.

L=Actual lateral load applied (pounds).

(j) At least one vehicle in one train
per day operating in Classes 8 and 9
shall be equipped with functioning on-
board truck frame and carbody
accelerometers. Each track owner shall
have in effect written procedures for
the notification of track personnel
when on-board accelerometers on
trains in Classes 8 and 9 indicate a pos-
sible track-related condition.

(k) For track Classes 7, 8 and 9, an
instrumented car having dynamic re-
sponse characteristics that are rep-
resentative of other equipment as-
signed to service or a portable device
that monitors on-board instrumenta-
tion on trains shall be operated over
the track at the revenue speed profile
at a frequency of at least twice within
60 days with not less than 15 days be-
tween inspections. The instrumented
car or the portable device shall mon-
itor vertically and laterally oriented
accelerometers placed near the end of

49 CFR Ch. Il (10-1-05 Edition)

the vehicle at the floor level. In addi-
tion, accelerometers shall be mounted
on the truck frame. If the carbody lat-
eral, carbody vertical, or truck frame
lateral safety limits in the following
table of vehicle/track interaction safe-
ty limits are exceeded, speeds will be
reduced until these safety limits are
not exceeded.

(1) For track Classes 8 and 9, an in-
strumented car having dynamic re-
sponse characteristics that are rep-
resentative of other equipment as-
signed to service shall be operated over
the track at the revenue speed profile
annually with not less than 180 days
between inspections. The instrumented
car shall be equipped with functioning
instrumented wheelsets to measure
wheel/rail forces. If the wheel/rail force
limits in the following table of vehicle/
track interaction safety limits are ex-
ceeded, speeds will be reduced until
these safety limits are not exceeded.

(m) The track owner shall maintain a
copy of the most recent exception
printouts for the inspections required
under paragraphs (k) and (1) of this sec-
tion.
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§213.334

Vehicle/Track Interaction Safety Limits

Requirements

No wheel of the equipment shall be permitted to unload
to less than 10% of the static vertical wheel load. The
static vertical wheel load is defined as the load that the
wheel would carry when stationary on level track. The
vertical wheel load limit shall be increased by the
amount of measurement error.

The ratio of the lateral force that any wheel exerts on an
individual rail to the vertical force exerted by the same
wheel on the rail shall be less than the safety limit
calculated for the wheel's flange angle (5).

The net lateral force exerted by any axle on the track shall
not exceed 50% of the static vertical load that the axle
exerts on the track.

The ratio of the lateral forces that the wheels on one side
of any truck exert on an individual rail to the vertical
forces exerted by the same wheels on that rail shall be less
than 0.6.

The peak-to-peak accelerations, measured as the algebraic
difference between the two extreme values of measured
accelerationin a one second time period, shall not exceed
05g.

The peak-to-peak accelerations, measured as the algebraic
difference between the two extreme values of measured
acceleration in a one-second time period, shall not exceed
06¢g.

Parameter Safety Limit Filter/
Window
Wheel/Rail Forces'
Single Wheel > 0.1 5 ft
Vertical Load
Ratio
Single Wheel < tand-.5 5ft
L/V Ratio 1+ .5tand
Net Axle L/V < 05 5ft
Ratio
Truck Side L/'V | < 0.6 5ft
Ratio
Accelerations
Carbody Lateral®> | < 0.5¢g 10 Hz
peak-to-peak 1 sec
window
Carbody <06¢g 10 Hz
Vertical® peak-to-peak 1 sec
window
Truck Lateral® <04 g RMS 10 Hz
mean-removed 2 sec
window

Truck hunting* shall not develop below the maximum
authorized speed.

1The lateral and vertical wheel forces shall be measured with instrumented wheelsets with
the measurements processed through a low pass filter with a minimum cut-off frequency of
25 Hz. The sample rate for wheel force data shall be at least 250 samples/sec.

2Carbody lateral and vertical accelerations shall be measured near the car ends at the floor

level.

3Truck accelerations in the lateral direction shall be measured on the truck frame. The
measurements shall be processed through a filter having a pass band of 0.5 to 10 Hz.

4Truck hunting is defined as a sustained cyclic oscillation of the truck which is evidenced
by lateral accelerations in excess of 0.4 g root mean square (mean-removed) for 2 seconds.

[63 FR 34029, June 22, 1998; 63 FR 46102, Aug. 28, 1998]

§213.334 Ballast; general.

Unless it is otherwise structurally
supported, all track shall be supported
by material which will—

(a) Transmit and distribute the load
of the track and railroad rolling equip-
ment to the subgrade;

(b) Restrain the track laterally, lon-
gitudinally, and vertically under dy-

namic loads imposed by railroad roll-
ing equipment and thermal stress ex-
erted by the rails;

(c) Provide adequate drainage for the
track; and

(d) Maintain proper track crosslevel,
surface, and alinement.
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§213.335 Crossties.

(a) Crossties shall be made of a mate-
rial to which rail can be securely fas-
tened.

(b) BEach 39 foot segment of track
shall have—

(1) A sufficient number of crossties
which in combination provide effective
support that will—

(i) Hold gage within the limits pre-
scribed in §213.323(b);

(ii) Maintain surface within the lim-
its prescribed in §213.331; and

(iii) Maintain alinement within the
limits prescribed in §213.327.

(2) The minimum number and type of
crossties specified in paragraph (c) of
this section effectively distributed to
support the entire segment; and

(3) Crossties of the type specified in
paragraph (c) of this section that
are(is) located at a joint location as
specified in paragraph (e) of this sec-
tion.

(c) For non-concrete tie construction,
each 39 foot segment of Class 6 track
shall have fourteen crossties; Classes 7,
8 and 9 shall have 18 crossties which
are not—

(1) Broken through;

(2) Split or otherwise impaired to the
extent the crossties will allow the bal-
last to work through, or will not hold
spikes or rail fasteners;

(3) So deteriorated that the tie plate
or base of rail can move laterally 3s
inch relative to the crossties;

(4) Cut by the tie plate through more
than 40 percent of a crosstie’s thick-
ness;

(5) Configured with less than 2 rail
holding spikes or fasteners per tie
plate; or

(6) So unable, due to insufficient fas-
tener toeload, to maintain longitudinal
restraint and maintain rail hold down
and gage.

(d) For concrete tie construction,
each 39 foot segment of Class 6 track
shall have fourteen crossties, Classes 7,
8 and 9 shall have 16 crossties which
are not—

(1) So deteriorated that the prestress
strands are ineffective or withdrawn
into the tie at one end and the tie ex-
hibits structural cracks in the rail seat
or in the gage of track;

(2) Configured with less than 2 fas-
teners on the same rail;
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(3) So deteriorated in the vicinity of
the rail fastener such that the fastener
assembly may pull out or move lat-
erally more than 3s inch relative to the
crosstie;

(4) So deteriorated that the fastener
base plate or base of rail can move lat-
erally more than 35 inch relative to the
crossties;

(5) So deteriorated that rail seat ab-
rasion is sufficiently deep so as to
cause loss of rail fastener toeload;

(6) Completely broken through; or

(7) So unable, due to insufficient fas-
tener toeload, to maintain longitudinal
restraint and maintain rail hold down
and gage.

(e) Class 6 track shall have one non-
defective crosstie whose centerline is
within 18 inches of the rail joint loca-
tion or two crossties whose center lines
are within 24 inches either side of the
rail joint location. Class 7, 8, and 9
track shall have two non-defective ties
within 24 inches each side of the rail
joint.

(f) For track constructed without
crossties, such as slab track and track
connected directly to bridge structural
components, the track structure shall
meet the requirements of paragraphs
(b)(1)(@), (ii), and (iii) of this section.

(g) In Classes 7, 8 and 9 there shall be
at least three non-defective ties each
side of a defective tie.

(h) Where timber crossties are in use
there shall be tie plates under the run-
ning rails on at least nine of 10 con-
secutive ties.

(i) No metal object which causes a
concentrated load by solely supporting
a rail shall be allowed between the base
of the rail and the bearing surface of
the tie plate.

§213.337 Defective rails.

(a) When an owner of track to which
this part applies learns, through in-
spection or otherwise, that a rail in
that track contains any of the defects
listed in the following table, a person
designated under §213.305 shall deter-
mine whether or not the track may
continue in use. If the person deter-
mines that the track may continue in
use, operation over the defective rail is
not permitted until—

(1) The rail is replaced; or
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(2) The remedial action prescribed in

the table is initiated—
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NOTES: A. Assign person designated under
§213.305 to visually supervise each operation
over defective rail.

A2. Assign person designated under §213.305
to make visual inspection. That person may
authorize operation to continue without vis-
ual supervision at a maximum of 10 m.p.h.
for up to 24 hours prior to another such vis-
ual inspection or replacement or repair of
the rail.

B. Limit operating speed over defective
rail to that as authorized by a person des-
ignated under §213.305(a)(1)(i) or (ii). The op-
erating speed cannot be over 30 m.p.h.

C. Apply joint bars bolted only through the
outermost holes to defect within 20 days
after it is determined to continue the track
in use. Limit operating speed over defective
rail to 30 m.p.h. until joint bars are applied;
thereafter, limit speed to 50 m.p.h. When a
search for internal rail defects is conducted
under §213.339 and defects are discovered
which require remedial action C, the oper-
ating speed shall be limited to 50 m.p.h., for
a period not to exceed 4 days. If the defective
rail has not been removed from the track or
a permanent repair made within 4 days of
the discovery, limit operating speed over the
defective rail to 30 m.p.h. until joint bars are
applied; thereafter, limit speed to 50 m.p.h.

D. Apply joint bars bolted only through the
outermost holes to defect within 10 days
after it is determined to continue the track
in use. Limit operating speed over the defec-
tive rail to 30 m.p.h. or less as authorized by
a person designated under §213.305(a)(1)(i) or
(ii) until joint bars are applied; thereafter,
limit speed to 50 m.p.h.

E. Apply joint bars to defect and bolt in ac-
cordance with §213.351(d) and (e).

F. Inspect rail 90 days after it is deter-
mined to continue the track in use.

G. Inspect rail 30 days after it is deter-
mined to continue the track in use.

H. Limit operating speed over defective
rail to 50 m.p.h.

I. Limit operating speed over defective rail
to 30 m.p.h.

(b) As used in this section—

(1) Transverse fissure means a progres-
sive crosswise fracture starting from a
crystalline center or nucleus inside the
head from which it spreads outward as
a smooth, bright, or dark, round or
oval surface substantially at a right
angle to the length of the rail. The dis-
tinguishing features of a transverse fis-
sure from other types of fractures or
defects are the crystalline center or
nucleus and the nearly smooth surface
of the development which surrounds it.

(2) Compound fissure means a progres-
sive fracture originating in a hori-
zontal split head which turns up or
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down in the head of the rail as a
smooth, bright, or dark surface pro-
gressing until substantially at a right
angle to the length of the rail. Com-
pound fissures require examination of
both faces of the fracture to locate the
horizontal split head from which they
originate.

(38) Horizontal split head means a hori-
zontal progressive defect originating
inside of the rail head, usually one-
quarter inch or more below the running
surface and progressing horizontally in
all directions, and generally accom-
panied by a flat spot on the running
surface. The defect appears as a crack
lengthwise of the rail when it reaches
the side of the rail head.

(4) Vertical split head means a vertical
split through or near the middle of the
head, and extending into or through it.
A crack or rust streak may show under
the head close to the web or pieces may
be split off the side of the head.

(6) Split web means a lengthwise
crack along the side of the web and ex-
tending into or through it.

(6) Piped rail means a vertical split in
a rail, usually in the web, due to fail-
ure of the shrinkage cavity in the ingot
to unite in rolling.

(7T) Broken base means any break in
the base of the rail.

(8) Detail fracture means a progressive
fracture originating at or near the sur-
face of the rail head. These fractures
should not be confused with transverse
fissures, compound fissures, or other
defects which have internal origins.
Detail fractures may arise from shelly
spots, head checks, or flaking.

(9) Engine burn fracture means a pro-
gressive fracture originating in spots
where driving wheels have slipped on
top of the rail head. In developing
downward they frequently resemble the
compound or even transverse fissures
with which they should not be confused
or classified.

(10) Ordinary break means a partial or
complete break in which there is no
sign of a fissure, and in which none of
the other defects described in this
paragraph (b) are found.

(11) Damaged rail means any rail bro-
ken or injured by wrecks, broken, flat,
or unbalanced wheels, slipping, or simi-
lar causes.
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(12) Flattened rail means a short
length of rail, not a joint, which has
flattened out across the width of the
rail head to a depth of 38 inch or more
below the rest of the rail. Flattened
rail occurrences have no repetitive reg-
ularity and thus do not include cor-
rugations, and have no apparent local-
ized cause such as a weld or engine
burn. Their individual length is rel-
atively short, as compared to a condi-
tion such as head flow on the low rail
of curves.

(13) Bolt hole crack means a crack
across the web, originating from a bolt
hole, and progressing on a path either
inclined upward toward the rail head or
inclined downward toward the base.
Fully developed bolt hole cracks may
continue horizontally along the head/
web or base/web fillet, or they may
progress into and through the head or
base to separate a piece of the rail end
from the rail. Multiple cracks occur-
ring in one rail end are considered to
be a single defect. However, bolt hole
cracks occurring in adjacent rail ends
within the same joint shall be reported
as separate defects.

(14) Defective weld means a field or
plant weld containing any discontinu-
ities or pockets, exceeding 5 percent of
the rail head area individually or 10
percent in the aggregate, oriented in or
near the transverse plane, due to in-
complete penetration of the weld metal
between the rail ends, lack of fusion
between weld and rail end metal, en-
trainment of slag or sand, under-bead
or other shrinkage cracking, or fatigue
cracking. Weld defects may originate
in the rail head, web, or base, and in
some cases, cracks may progress from
the defect into either or both adjoining
rail ends.

(15) Head and web separation means a
progressive fracture, longitudinally
separating the head from the web of
the rail at the head fillet area.

[63 FR 34029, June 22, 1998; 63 FR 51638, Sept.
28, 1998]

§213.339 Inspection of rail in service.

(a) A continuous search for internal
defects shall be made of all rail in
track at least twice annually with not
less than 120 days between inspections.

(b) Inspection equipment shall be ca-
pable of detecting defects between

§213.341

joint bars, in the area enclosed by joint
bars.

(c) Each defective rail shall be
marked with a highly visible marking
on both sides of the web and base.

(d) If the person assigned to operate
the rail defect detection equipment
being used determines that, due to rail
surface conditions, a valid search for
internal defects could not be made over
a particular length of track, the test
on that particular length of track can-
not be considered as a search for inter-
nal defects under §213.337(a).

(e) If a valid search for internal de-
fects cannot be conducted for reasons
described in paragraph (d) of this sec-
tion, the track owner shall, before the
expiration of time limits—

(1) Conduct a valid search for inter-
nal defects;

(2) Reduce operating speed to a max-
imum of 25 miles per hour until such
time as a valid search for internal de-
fects can be made; or

(3) Remove the rail from service.

§213.341 Initial inspection of new rail
and welds.

The track owner shall provide for the
initial inspection of newly manufac-
tured rail, and for initial inspection of
new welds made in either new or used
rail. A track owner may demonstrate
compliance with this section by pro-
viding for:

(a) In-service inspection—A scheduled
periodic inspection of rail and welds
that have been placed in service, if con-
ducted in accordance with the provi-
sions of §213.339, and if conducted not
later than 90 days after installation,
shall constitute compliance with para-
graphs (b) and (c) of this section;

(b) Mill inspection—A continuous in-
spection at the rail manufacturer’s
mill shall constitute compliance with
the requirement for initial inspection
of new rail, provided that the inspec-
tion equipment meets the applicable
requirements specified in §213.339. The
track owner shall obtain a copy of the
manufacturer’s report of inspection
and retain it as a record until the rail
receives its first scheduled inspection
under §213.339;

(c) Welding plant inspection—A contin-
uous inspection at a welding plant, if
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conducted in accordance with the pro-
visions of paragraph (b) of this section,
and accompanied by a plant operator’s
report of inspection which is retained
as a record by the track owner, shall
constitute compliance with the re-
quirements for initial inspection of
new rail and plant welds, or of new
plant welds made in used rail; and

(d) Inspection of field welds—An initial
inspection of field welds, either those
joining the ends of CWR strings or
those made for isolated repairs, shall
be conducted not less than one day and
not more than 30 days after the welds
have been made. The initial inspection
may be conducted by means of portable
test equipment. The track owner shall
retain a record of such inspections
until the welds receive their first
scheduled inspection under §213.339.

(e) Bach defective rail found during
inspections conducted under paragraph
(a) or (d) of this section shall be
marked with highly visible markings
on both sides of the web and base and
the remedial action as appropriate
under §213.337 will apply.

§213.343 Continuous
(CWR).

Each track owner with track con-
structed of CWR shall have in effect
and comply with written procedures
which address the installation, adjust-
ment, maintenance and inspection of
CWR, and a training program for the
application of those procedures, which
shall be submitted to the Federal Rail-
road Administration by March 21, 1999.
FRA reviews each plan for compliance
with the following—

(a) Procedures for the installation
and adjustment of CWR which in-
clude—

(1) Designation of a desired rail in-
stallation temperature range for the
geographic area in which the CWR is
located; and

(2) De-stressing procedures/methods
which address proper attainment of the
desired rail installation temperature
range when adjusting CWR.

(b) Rail anchoring or fastening re-
quirements that will provide sufficient
restraint to limit longitudinal rail and
crosstie movement to the extent prac-
tical, and specifically addressing CWR
rail anchoring or fastening patterns on

welded rail
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bridges, bridge approaches, and at
other locations where possible longitu-
dinal rail and crosstie movement asso-
ciated with normally expected train-in-
duced forces, is restricted.

(c) Procedures which specifically ad-
dress maintaining a desired rail instal-
lation temperature range when cutting
CWR including rail repairs, in-track
welding, and in conjunction with ad-
justments made in the area of tight
track, a track buckle, or a pull-apart.
Rail repair practices shall take into
consideration existing rail temperature
so that—

(1) When rail is removed, the length
installed shall be determined by taking
into consideration the existing rail
temperature and the desired rail instal-
lation temperature range; and

(2) Under no circumstances should
rail be added when the rail tempera-
ture is below that designated by para-
graph (a)(1) of this section, without
provisions for later adjustment.

(d) Procedures which address the
monitoring of CWR in curved track for
inward shifts of alinement toward the
center of the curve as a result of dis-
turbed track.

(e) Procedures which control train
speed on CWR track when—

(1) Maintenance work, track rehabili-
tation, track construction, or any
other event occurs which disturbs the
roadbed or ballast section and reduces
the lateral and/or longitudinal resist-
ance of the track; and

(2) In formulating the procedures
under this paragraph (e), the track
owner shall—

(i) Determine the speed required, and
the duration and subsequent removal
of any speed restriction based on the
restoration of the ballast, along with
sufficient ballast re-consolidation to
stabilize the track to a level that can
accommodate expected train-induced
forces. Ballast re-consolidation can be
achieved through either the passage of
train tonnage or mechanical stabiliza-
tion procedures, or both; and

(ii) Take into consideration the type
of crossties used.

(f) Procedures which prescribe when
physical track inspections are to be
performed to detect buckling prone
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conditions in CWR track. At a min-
imum, these procedures shall address
inspecting track to identify—

(1) Locations where tight or kinky
rail conditions are likely to occur;

(2) Locations where track work of the
nature described in paragraph (e)(1) of
this section have recently been per-
formed; and

(3) In formulating the procedures
under this paragraph (f), the track
owner shall—

(i) Specify the timing of the inspec-
tion; and

(ii) Specify the appropriate remedial
actions to be taken when buckling
prone conditions are found.

(g) The track owner shall have in ef-
fect a comprehensive training program
for the application of these written
CWR procedures, with provisions for
periodic re-training, for those individ-
uals designated under §213.305(c) of this
part as qualified to supervise the in-
stallation, adjustment, and mainte-
nance of CWR track and to perform in-
spections of CWR track.

(h) The track owner shall prescribe
recordkeeping requirements necessary
to provide an adequate history of track
constructed with CWR. At a minimum,
these records shall include:

(1) Rail temperature, location and
date of CWR installations. This record
shall be retained for at least one year;
and

(2) A record of any CWR installation
or maintenance work that does not
conform with the written procedures.
Such record shall include the location
of the rail and be maintained until the
CWR is brought into conformance with
such procedures.

(i) As used in this section—

(1) Adjusting/de-stressing means the
procedure by which a rail’s tempera-
ture is re-adjusted to the desired value.
It typically consists of cutting the rail
and removing rail anchoring devices,
which provides for the necessary ex-
pansion and contraction, and then re-
assembling the track.

(2) Buckling incident means the for-
mation of a lateral mis-alinement suf-
ficient in magnitude to constitute a de-
viation of 5 inches measured with a 62-
foot chord. These normally occur when
rail temperatures are relatively high
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and are caused by high longitudinal
compressive forces.

(3) Continuous welded rail (CWR)
means rail that has been welded to-
gether into lengths exceeding 400 feet.

(4) Desired rail installation temperature
range means the rail temperature
range, within a specific geographical
area, at which forces in CWR should
not cause a buckling incident in ex-
treme heat, or a pull-apart during ex-
treme cold weather.

(5) Disturbed track means the disturb-
ance of the roadbed or ballast section,
as a result of track maintenance or any
other event, which reduces the lateral
or longitudinal resistance of the track,
or both.

(6) Mechanical stabilication means a
type of procedure used to restore track
resistance to disturbed track following
certain maintenance operations. This
procedure may incorporate dynamic
track stabilizers or ballast
consolidators, which are units of work
equipment that are used as a sub-
stitute for the stabilization action pro-
vided by the passage of tonnage trains.

(7T) Rail anchors means those devices
which are attached to the rail and bear
against the side of the crosstie to con-
trol longitudinal rail movement. Cer-
tain types of rail fasteners also act as
rail anchors and control longitudinal
rail movement by exerting a downward
clamping force on the upper surface of
the rail base.

(8) Rail temperature means the tem-
perature of the rail, measured with a
rail thermometer.

(9) Tight/kinky rail means CWR which
exhibits minute alinement irregular-
ities which indicate that the rail is in
a considerable amount of compression.

(10) Train-induced forces means the
vertical, longitudinal, and lateral dy-
namic forces which are generated dur-
ing train movement and which can con-
tribute to the buckling potential.

(11) Track lateral resistance means the
resistance provided to the rail/crosstie
structure against lateral displacement.

(12) Track longitudinal resistance
means the resistance provided by the
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rail anchors/rail fasteners and the bal-
last section to the rail/crosstie struc-
ture against longitudinal displace-
ment.

[63 FR 34029, June 22, 1998; 63 FR 45959, Aug.
28, 1998]
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(a) All rolling stock types which op-
erate at Class 6 speeds and above shall
be qualified for operation for their in-
tended track classes in order to dem-
onstrate that the vehicle dynamic re-
sponse to track alinement and geom-
etry variations are within acceptable
limits to assure safe operation. Rolling
stock operating in Class 6 within one
year prior to the promulgation of this
subpart shall be considered as being
successfully qualified for Class 6 track
and vehicles presently operating at
Class 7 speeds by reason of conditional
waivers shall be considered as qualified
for Class 7.

(b) The qualification testing shall en-
sure that, at any speed less than 10
m.p.h. above the proposed maximum
operating speed, the equipment will
not exceed the wheel/rail force safety
limits and the truck lateral accelera-
tions specified in §213.333, and the test-
ing shall demonstrate the following:

(1) The vertical acceleration, as
measured by a vertical accelerometer
mounted on the car floor, shall be lim-
ited to no greater than 0.55g single
event, peak-to-peak.

(2) The lateral acceleration, as meas-
ured by a lateral accelerometer mount-
ed on the car floor, shall be limited to
no greater than 0.3g single event, peak-
to-peak; and

(3) The combination of the lateral ac-
celeration (L) and the vertical accel-
eration (V) within any period of two
consecutive seconds as expressed by
the square root of (V2 + L2) shall be
limited to no greater than 0.604, where
L may not exceed 0.3g and V may not
exceed 0.55g.

(c) To obtain the test data necessary
to support the analysis required in
paragraphs (a) and (b) of this section,
the track owner shall have a test plan
which shall consider the operating
practices and conditions, signal sys-
tem, road crossings and trains on adja-
cent tracks during testing. The track
owner shall establish a target max-

Vehicle qualification testing.
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imum testing speed (at least 10 m.p.h.
above the maximum proposed oper-
ating speed) and target test and oper-
ating conditions and conduct a test
program sufficient to evaluate the op-
erating limits of the track and equip-
ment. The test program shall dem-
onstrate vehicle dynamic response as
speeds are incrementally increased
from acceptable Class 6 limits to the
target maximum test speeds. The test
shall be suspended at that speed where
any of the safety limits specified in
paragraph (b) are exceeded.

(d) At the end of the test, when max-
imum safe operating speed is known
along with permissible levels of cant
deficiency, an additional run shall be
made with the subject equipment over
the entire route proposed for revenue
service at the speeds the railroad will
request FRA to approve for such serv-
ice and a second run again at 10 m.p.h.
above this speed. A report of the test
procedures and results shall be sub-
mitted to FRA upon the completions of
the tests. The test report shall include
the design flange angle of the equip-
ment which shall be used for the deter-
mination of the lateral to vertical
wheel load safety limit for the track/
vehicle interaction safety measure-
ments required per §213.333(1).

(e) As part of the submittal required
in paragraph (d) of the section, the op-
erator shall include an analysis and de-
scription of the signal system and oper-
ating practices to govern operations in
Classes 7 and 8. This statement shall
include a statement of sufficiency in
these areas for the class of operation.
Operation at speeds in excess of 150
m.p.h. is authorized only in conjunc-
tion with a rule of particular applica-
bility addressing other safety issues
presented by the system.

(f) Based on test results and submis-
sions, FRA will approve a maximum
train speed and value of cant defi-
ciency for revenue service.

[63 FR 34029, June 22, 1998; 63 FR 54078, Oct.
8, 1998]

§213.347 Automotive or railroad cross-
ings at grade.

(a) There shall be no at-grade (level)
highway crossings, public or private, or
rail-to-rail crossings at-grade on Class
8 and 9 track.
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(b) If train operation is projected at
Class 7 speed for a track segment that
will include rail-highway grade cross-
ings, the track owner shall submit for
FRA’s approval a complete description
of the proposed warning/barrier system
to address the protection of highway
traffic and high speed trains. Trains
shall not operate at Class 7 speeds over
any track segment having highway-rail
grade crossings unless:

§213.353

(1) An FRA-approved warning/barrier
system exists on that track segment;
and

(2) All elements of that warning/bar-
rier system are functioning.

§213.349 Rail end mismatch.

Any mismatch of rails at joints may
not be more than that prescribed by
the following table—

Any mismatch of rails at joints
may not be more than the fol-

lowing—
Class of track
On the tread On the gage
of the rail ends | side of the rail
(inch) ends (inch)
Class 6,7,8and 9 ........ Ve Ve

§213.351 Rail joints.

(a) Each rail joint, insulated joint,
and compromise joint shall be of a
structurally sound design and dimen-
sions for the rail on which it is applied.

(b) If a joint bar is cracked, broken,
or because of wear allows excessive
vertical movement of either rail when
all bolts are tight, it shall be replaced.

(c) If a joint bar is cracked or broken
between the middle two bolt holes it
shall be replaced.

(d) Each rail shall be bolted with at
least two bolts at each joint.

(e) Each joint bar shall be held in po-
sition by track bolts tightened to allow
the joint bar to firmly support the
abutting rail ends and to allow longitu-
dinal movement of the rail in the joint
to accommodate expansion and con-
traction due to temperature variations.
When no-slip, joint-to-rail contact ex-
ists by design, the requirements of this
section do not apply. Those locations,
when over 400 feet long, are considered
to be continuous welded rail track and
shall meet all the requirements for
continuous welded rail track prescribed
in this subpart.

(f) No rail shall have a bolt hole
which is torch cut or burned.

(g) No joint bar shall be reconfigured
by torch cutting.

§213.352 Torch cut rail.

(a) Except as a temporary repair in
emergency situations no rail having a
torch cut end shall be used. When a rail

end with a torch cut is used in emer-
gency situations, train speed over that
rail shall not exceed the maximum al-
lowable for Class 2 track. All torch cut
rail ends in Class 6 shall be removed
within six months of September 21,
1998.

(b) Following the expiration of the
time limits specified in paragraph (a)
of this section, any torch cut rail end
not removed shall be removed within 30
days of discovery. Train speed over
that rail shall not exceed the max-
imum allowable for Class 2 track until
removed.

§213.353 Turnouts, crossovers, and lift
rail assemblies or other transition
devices on moveable bridges.

(a) In turnouts and track crossings,
the fastenings must be intact and
maintained so as to keep the compo-
nents securely in place. Also, each
switch, frog, and guard rail shall be
kept free of obstructions that may
interfere with the passage of wheels.
Use of rigid rail crossings at grade is
limited per §213.347.

(b) Track shall be equipped with rail
anchoring through and on each side of
track crossings and turnouts, to re-
strain rail movement affecting the po-
sition of switch points and frogs. Elas-
tic fasteners designed to restrict longi-
tudinal rail movement are considered
rail anchoring.

(c) Bach flangeway at turnouts and
track crossings shall be at least 1%
inches wide.
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(d) For all turnouts and crossovers,
and lift rail assemblies or other transi-
tion devices on moveable bridges, the
track owner shall prepare an inspec-
tion and maintenance Guidebook for
use by railroad employees which shall
be submitted to the Federal Railroad
Administration. The Guidebook shall
contain at a minimum—

(1) Inspection frequency and method-
ology including limiting measurement
values for all components subject to
wear or requiring adjustment.
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(2) Maintenance techniques.

(e) Each hand operated switch shall
be equipped with a redundant operating
mechanism for maintaining the secu-
rity of switch point position.

§213.355 Frog guard rails and guard
faces; gage.

The guard check and guard face
gages in frogs shall be within the lim-
its prescribed in the following table—

Class of track

Guard check gage—The distance between the
gage line of a frog to the guard line! of its
guard rail or guarding face, measured across
the track at right angles to the gage line,2 may
not be less than—

Guard face gage—The dis-
tance between guard lines,!
measured across the track at
right angles to the gage line,2

may not be more than—

Class 6 track ABY/2" e 4’5"
Class 7 track .. [ BBV s 4’5"
Class 8 track .. L ABYRY 4’57
Class 9 track ABY2" i 4’5"

1 A line along that side of the flangeway which is nearer to the center of the track and at the same elevation as the gage line.
2A line % inch below the top of the center line of the head of the running rail, or corresponding location of the tread portion of

the track structure.

§213.357 Derails.

(a) Each track, other than a main
track, which connects with a Class 7, 8
or 9 main track shall be equipped with
a functioning derail of the correct size
and type, unless railroad equipment on
the track, because of grade characteris-
tics cannot move to foul the main
track.

(b) For the purposes of this section, a
derail is a device which will physically
stop or divert movement of railroad
rolling stock or other railroad on-track
equipment past the location of the de-
vice.

(c) BEach derail shall be clearly visi-
ble. When in a locked position, a derail
shall be free of any lost motion which
would prevent it from performing its
intended function.

(d) Each derail shall be maintained
to function as intended.

(e) Each derail shall be properly in-
stalled for the rail to which it is ap-
plied.

(f) If a track protected by a derail is
occupied by standing railroad rolling
stock, the derail shall be in derailing
position.

(g) Each derail on a track which is
connected to a Class 7, 8 or 9 main
track shall be interconnected with the
signal system.

§213.359 Track stiffness.

(a) Track shall have a sufficient
vertical strength to withstand the
maximum vehicle loads generated at
maximum permissible train speeds,
cant deficiencies and surface defects.
For purposes of this section, vertical
track strength is defined as the track
capacity to constrain vertical deforma-
tions so that the track shall return fol-
lowing maximum load to a configura-
tion in compliance with the vehicle/
track interaction safety limits and ge-
ometry requirements of this subpart.

(b) Track shall have sufficient lateral
strength to withstand the maximum
thermal and vehicle loads generated at
maximum permissible train speeds,
cant deficiencies and lateral alinement
defects. For purposes of this section
lateral track strength is defined as the
track capacity to constrain lateral de-
formations so that track shall return
following maximum load to a configu-
ration in compliance with the vehicle/
track interaction safety limits and ge-
ometry requirements of this subpart.

§213.361 Right of way.

The track owner in Class 8 and 9
shall submit a barrier plan, termed a
“right-of-way plan,” to the Federal
Railroad Administration for approval.
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At a minimum, the plan will contain
provisions in areas of demonstrated
need for the prevention of—

(a) Vandalism;

(b) Launching of objects from over-
head bridges or structures into the
path of trains; and

(¢c) Intrusion of vehicles from adja-
cent rights of way.

§213.365

(a) All track shall be visually in-
spected in accordance with the sched-
ule prescribed in paragraph (c) of this
section by a person designated under
§213.305.

(b) Each inspection shall be made on
foot or by riding over the track in a ve-
hicle at a speed that allows the person
making the inspection to visually in-
spect the track structure for compli-
ance with this part. However, mechan-
ical, electrical, and other track inspec-
tion devices may be used to supplement
visual inspection. If a vehicle is used
for visual inspection, the speed of the
vehicle may not be more than 5 miles
per hour when passing over track
crossings and turnouts, otherwise, the
inspection vehicle speed shall be at the
sole discretion of the inspector, based
on track conditions and inspection re-
quirements. When riding over the track
in a vehicle, the inspection will be sub-
ject to the following conditions—

(1) One inspector in a vehicle may in-
spect up to two tracks at one time pro-
vided that the inspector’s visibility re-
mains unobstructed by any cause and
that the second track is not centered
more than 30 feet from the track upon
which the inspector is riding;

(2) Two inspectors in one vehicle may
inspect up to four tracks at a time pro-
vided that the inspector’s visibility re-
mains unobstructed by any cause and
that each track being inspected is cen-
tered within 39 feet from the track
upon which the inspectors are riding;

(3) Each main track is actually tra-
versed by the vehicle or inspected on
foot at least once every two weeks, and
each siding is actually traversed by the
vehicle or inspected on foot at least
once every month. On high density
commuter railroad lines where track
time does not permit an on track vehi-
cle inspection, and where track centers
are 15 foot or less, the requirements of

Visual inspections.

§213.369

this paragraph (b)(3) will not apply;
and

(4) Track inspection records shall in-
dicate which track(s) are traversed by
the vehicle or inspected on foot as out-
lined in paragraph (b)(3) of this section.

(c) Each track inspection shall be
made in accordance with the following
schedule—

Class of

track Required frequency

6,7,and 8 | Twice weekly with at least 2 calendar-day’s in-
terval between inspections.

Three times per week.

(d) If the person making the inspec-
tion finds a deviation from the require-
ments of this part, the person shall im-
mediately initiate remedial action.

(e) Each switch, turnout, track cross-
ing, and lift rail assemblies on move-
able bridges shall be inspected on foot
at least weekly. The inspection shall be
accomplished in accordance with the
Guidebook required under §213.353.

(f) In track Classes 8 and 9, if no train
traffic operates for a period of eight
hours, a train shall be operated at a
speed not to exceed 100 miles per hour
over the track before the resumption of
operations at the maximum authorized
speed.

[63 FR 34029, June 22, 1998; 63 FR 45959, Aug.
28, 1998]

§213.367 Special inspections.

In the event of fire, flood, severe
storm, temperature extremes or other
occurrence which might have damaged
track structure, a special inspection
shall be made of the track involved as
soon as possible after the occurrence
and, if possible, before the operation of
any train over that track.

§213.369 Inspection records.

(a) Each owner of track to which this
part applies shall keep a record of each
inspection required to be performed on
that track under this subpart.

(b) Except as provided in paragraph
(e) of this section, each record of an in-
spection under §213.3656 shall be pre-
pared on the day the inspection is
made and signed by the person making
the inspection. Records shall specify
the track inspected, date of inspection,
location and nature of any deviation
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from the requirements of this part, and
the remedial action taken by the per-
son making the inspection. The owner
shall designate the location(s) where
each original record shall be main-
tained for at least one year after the
inspection covered by the record. The
owner shall also designate one loca-
tion, within 100 miles of each state in
which they conduct operations, where
copies of record which apply to those
operations are either maintained or
can be viewed following 10 days notice
by the Federal Railroad Administra-
tion.

(¢c) Rail inspection records shall
specify the date of inspection, the loca-
tion and nature of any internal defects
found, the remedial action taken and
the date thereof, and the location of
any intervals of track not tested per
§213.339(d). The owner shall retain a
rail inspection record for at least two
years after the inspection and for one
year after remedial action is taken.

(d) Each owner required to keep in-
spection records under this section
shall make those records available for
inspection and copying by the Federal
Railroad Administrator.

(e) For purposes of compliance with
the requirements of this section, an
owner of track may maintain and
transfer records through electronic
transmission, storage, and retrieval
provided that—

(1) The electronic system be designed
such that the integrity of each record
maintained through appropriate levels
of security such as recognition of an
electronic signature, or other means,
which uniquely identify the initiating

49 CFR Ch. Il (10-1-05 Edition)

person as the author of that record. No
two persons shall have the same elec-
tronic identity;

(2) The electronic storage of each
record shall be initiated by the person
making the inspection within 24 hours
following the completion of that in-
spection;

(3) The electronic system shall en-
sure that each record cannot be modi-
fied in any way, or replaced, once the
record is transmitted and stored;

(4) Any amendment to a record shall
be electronically stored apart from the
record which it amends. Each amend-
ment to a record shall be uniquely
identified as to the person making the
amendment;

(5) The electronic system shall pro-
vide for the maintenance of inspection
records as originally submitted with-
out corruption or loss of data; and

(6) Paper copies of electronic records
and amendments to those records, that
may be necessary to document compli-
ance with this part, shall be made
available for inspection and copying by
the FRA and track inspectors respon-
sible under §213.305. Such paper copies
shall be made available to the track in-
spectors and at the locations specified
in paragraph (b) of this section.

(7T) Track inspection records shall be
kept available to persons who per-
formed the inspection and to persons
performing subsequent inspections.

(f) Each vehicle/track interaction
safety record required under §213.333
(g), and (m) shall be made available for
inspection and copying by the FRA at
the locations specified in paragraph (b)
of this section.
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APPENDIX B TO PART 213—SCHEDULE OF CIVIL PENALTIES

: i lat Willful Viola-
Section Violation tion 1
Subpart A—General:
213.4(a) Excepted track?2 . $2,500 $5,000
213.4(b) Excepted track? . 2,500 5,000
213.4(c) Excepted track2 2,500 5,000
213.4(d) Excepted track? . 2,500 5,000
213.4(e):
(1) Excepted track 5,000 7,500
(2) Excepted track 7,000 10,000
(3) Excepted track 7,000 10,000
(4) Excepted track 5,000 7,500
213.4(f) Excepted track ...... 2,000 4,000
213.7 Designation of qualified persons to superwse certain renewals and inspect
track ............ 1,000 2,000
213.9 Classes of track: Operatlng speed limits ......... 2,500 2,500
213.11 Restoration or renewal of track under traffic conditions ... 2,500 2,500
213.13 Measuring track not under load 1,000 2,000
Subpart B—Roadbed:
213.33 Drainage e 2,500 5,000
213.37 Vegetation ............. 1,000 2,000
Subpart C—Track Geometry:
213.53 Gage ... 5,000 7,500
13.55 Alinement 5,000 7,500
213.57 Curves; elevation and speed Ilmnatlons ......... 2,500 5,000
213.59 Elevation of curved track; runoff . 2,500 2,500
213.63 Track surface ..... 5,000 7,500
Subpart D—Track surface:
213.103 Ballast; general .... 2,500 5,000
213.109 Crossties
(a) Material used . 1,000 2,000
(b) Distribution of tles . 2,500 5,000
(c) Sufficient number of nondefectlve ties . 1,000 2,000
(d) Joint ties .......... 2,500 5,000
(e) Track constructed without crosstles 2,500 5,000
213.113 Defective rails ....... . . . 5,000 7,500
213.115 Rail end mismatch 2,500 5,000
213.119 Continuous welded rail
(a) through (h) ..... 5,000 7,500
213.121 (a) Rail joints .......... 2,500 5,000
213.121 (b) Rail joints .. 2,500 5,000
213.121 (c) Rail joints .. 5,000 7,500
213.121 (d) Rail joints .. 2,500 5,000
213.121 (e) Rail joints .. 2,500 5,000
213.121 (f) Rail joints ... 2,500 5,000
213.121 (g) Rail joints .. 2,500 5,000
213.121 (h) Rail joints .. 5,000 7,500
213.122 Torch cut rail 2,500 5,000
213.123 Tie plates ... 1,000 2,000
213.127 Rail fastenings ..... 2,500 5,000
213.133 Turnouts and track crossings, generally .......................................................... 1,000 1,000
213.135 Switches:
(a) through (g) ..... 2,500 5,000
(h) chipped or worn points  ....... 5,000 7,500
213.137 Frogs . 2,500 5,000
213.139 Spring rail frogs .... 2,500 5,000
213.141 Self-guarded frogs . . 2,500 5,000
213.143 Frog guard rails and guard faces gage ....... 2,500 5,000
Subpart E—Track appliances and track-related devices:
213.205 Derails e 2,500 5,000
Subpart F—Inspection:
213.233 Track inspections . 2,000 4,000
213.235 Switches, crossings, transmon dewces 2,000 4,000
213.237 Inspection of rail ..... 2,500 5,000
213.239 Special inspections 2,500 5,000
213.241 Inspection records . e 1,000 1,000
Subpart G—High Speed:
213.305 Designation of qualified individuals; general qualifications 1,000 2,000
213.307 Class of track; operating speed limits ...........cccccevvccrenne 2,500 5,000
213.309 Restoration or renewal of track under traffic conditions . 2,500 5,000
213.311 Measuring track not under load 1,000 2,000
213.319 Drainage e 2,500 5,000
213.321 Vegetation ............. 1,000 2,000
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Section Violation WI||{=1|)rY1IO|a-
213.323 Track gage . 5,000 7,500
213.327 Alinement . 5,000 7,500
213.329 Curves, elevatlon and speed Ilmlts ............. 2,500 5,000
213.331 Track surface ........ 5,000 7,500
213.333 Automated vehicle inspection systems ............................................................ 5,000 7,500
213.335 Crossties
(a) Material used . 1,000 2,000
(b) Distribution of tles . . 2,500 5,000
(c) Sufficient number of nondefectlve ties, non- concrete 1,000 2,000
(d) Sufficient number of nondefective concrete ties .... 1,000 2,000
(e) Joint ties . . 2,500 5,000
(f) Track constructed without crosstles 2,500 5,000
(g) Non-defective ties surrounding defective ties .. 2,500 5,000
(h) Tie plates ......... 2,500 5,000
(i) Tie plates .. 1,000 2,000
213.337 Defective ralls 5,000 7,500
213.339 Inspection of rail in service ..... 2,500 5,000
213.341 Inspection of new rail 2,500 5,000
213.343 Continuous welded rail (a) through (N) e 5,000 7,500
213.345 Vehicle qualification testing (a) through (b) . 5,000 7,500
(c) through (e) ...... . 2,500 5,000
213.347 Automotive or railroad crossmgs at grade . 5,000 7,500
213.349 Rail end mismatch 2,500 5,000
213.351 (a) Rail joints .. 2,500 5,000
213.351 (b) Rail joints .. 2,500 5,000
213.351 (c) Rail joints .. 5,000 7,500
213.351 (d) Rail joints .. 2,500 5,000
213.351 (e) Rail joints .. 2,500 5,000
213.351 (f) Rail joints .. 5,000 7,500
213.351 (g) Rail Jomts ......................... 5,000 7,500
213. 352 Torch cut rails ...... 2,500 5,000
213.353 Turnouts, crossovers, transmon dewces . 1,000 2,000
213.355 Frog guard rails and guard faces; gage ....... 2,500 5,000
213.357 DEIAIIS ...ttt 2,500 5,000
213.359 Track stiffness 5,000 7,500
213.361 Right of way . 5,000 7,500
213.365 Visual |nspectlons . 2,500 5,000
213.367 Special inspections 2,500 5,000
213.369 Inspections records 2,000 4,000

1A penalty may be assessed against an individual only for a willful violation. The Administrator reserves the right to assess a
penalty of up to $27,000 for any violation where circumstances warrant. See 49 CFR Part 209, Appendix A.

2|n addition to assessment of penalties for each instance of noncompliance with the requirements identified by this footnote,
track segments designated as excepted track that are or become ineligible for such designation by virtue of noncompliance with
any of the requirements to which this footnote applies are subject to all other requirements of Part 213 until such noncompliance

is remedied.

[63 FR 34029, June 22, 1998; 63 FR 45959, Aug. 28, 1998]

APPENDIX C TO PART 213—STATEMENT
OF AGENCY POLICY ON THE SAFETY
OF RAILROAD BRIDGES

1. The structural integrity of bridges that
carry railroad tracks is important to the
safety of railroad employees and to the pub-
lic. The responsibility for the safety of rail-
road bridges rests with the owner of the
track carried by the bridge, together with
any other party to whom that responsibility
has been assigned by the track owner.

2. The capacity of a bridge to safely sup-
port its traffic can be determined only by in-
telligent application of engineering prin-
ciples and the laws of physics. Bridge owners
should use, as FRA does, those principles to
assess the integrity of railroad bridges.

3. The long term ability of a structure to
perform its function is an economic issue be-

yond the intent of this policy. In assessing a
bridge’s structural condition, FRA focuses
on the present safety of the structure, rather
than its appearance or long term usefulness.

4. FRA inspectors conduct regular evalua-
tions of railroad bridge inspection and man-
agement practices. The objective of these
evaluations is to document the practices of
the evaluated railroad and to disclose any
program weaknesses that could affect the
safety of the public or railroad employees.
When the evaluation discloses problems,
FRA seeks a cooperative resolution. If safety
is jeopardized by a bridge owner’s failure to
resolve a bridge problem, FRA will use avail-
able legal means, including issuance of emer-
gency orders, to protect the safety of rail-
road employees and the public.

5. This policy statement addresses the in-
tegrity of bridges that carry railroad tracks.
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It does not address the integrity of other
types of structures on railroad property (i.e.,
tunnels or bridges carrying highways) or
other features over railroads (i.e., highway
overpasses).

6. The guidelines published in this state-
ment are advisory, rather than regulatory,
in nature. They indicate those elements FRA
deems essential to successful bridge manage-
ment programs. FRA uses the guidelines
when evaluating bridge inspection and man-
agement practices.

GUIDELINES

1. Responsibility for safety of railroad
bridges

(a) TRACK OWNER. The owner of the track
on a bridge, or another person assuming re-
sponsibility for the compliance of that track
with this Part under provisions of §213.5, is
responsible for ensuring that the bridge is
capable of safely carrying all railroad traffic
operated on that track, and for specifying
the maximum loads that may be operated
over the bridge.

(b) DIVIDED OWNERSHIP. Where the owner of
the track on a bridge does not own the
bridge, the track owner should ensure that
the bridge owner is following a program that
will maintain the integrity of the bridge.
The track owner either should participate in
the inspection of the bridge, or should obtain
and review reports of inspections performed
by the bridge owner. The track owner should
maintain current information regarding
loads that may be operated over the bridge,
either from its own engineering evaluations
or as provided by a competent engineer rep-
resenting the bridge owner. Information on
permissible loads may be communicated by
the bridge owner either in terms of specific
car and locomotive configurations and
weights, or as values representing a standard
railroad bridge rating reference system. The
most common standard bridge rating ref-
erence system incorporated in the Manual
for Railway Engineering of the American
Railway Engineering and Maintenance of
Way Association is the dimensional and pro-
portional 1load configuration devised by
Theodore Cooper. Other reference systems
may be used where convenient, provided
their effects can be defined in terms of shear,
bending and pier reactions as necessary for a
comprehensive evaluation and statement of
the capacity of a bridge.

(c) OTHER RAILROADS. The owner of the
track on a bridge should advise other rail-
roads operating on that track of the max-
imum loads permitted on the bridge stated
in terms of car and locomotive configura-
tions and weights. No railroad should oper-
ate a load which exceeds those limits with-
out specific authority from, and in accord-
ance with restrictions placed by, the track
owner.

Pt. 213, App. C

2. CAPACITY OF RAILROAD BRIDGES

(a) DETERMINATION. The safe capacity of
bridges should be determined by competent
engineers using accepted principles of struc-
tural design and analysis.

(b) ANALYSIS. Proper analysis of a bridge
means knowledge of the actual dimensions,
materials and properties of the structural
members of the bridge, their condition, and
the stresses imposed in those members by
the service loads.

(c) RATING. The factors which were used for
the design of a bridge can generally be used
to determine and rate the load capacity of a
bridge provided:

(i) The condition of the bridge has not
changed significantly, and

(ii) The stresses resulting from the service
loads can be correlated to the stresses for
which the bridge was designed or rated.

3. RAILROAD BRIDGE LOADS

(a) CONTROL OF LOADS. The operating in-
structions for each railroad operating over
bridges should include provisions to restrict
the movement of cars and locomotives whose
weight or configuration exceed the nominal
capacity of the bridges.

(b) AUTHORITY FOR EXCEPTIONS. Equipment
exceeding the nominal weight restriction on
a bridge should be operated only under con-
ditions determined by a competent engineer
who has properly analyzed the stresses re-
sulting from the proposed loads.

(c) OPERATING CONDITIONS. Operating condi-
tions for exceptional loads may include
speed restrictions, restriction of traffic from
adjacent multiple tracks, and weight limita-
tions on adjacent cars in the same train.

4. RAILROAD BRIDGE RECORDS

(a) The organization responsible for the
safety of a bridge should keep design, con-
struction, maintenance and repair records
readily accessible to permit the determina-
tion of safe loads. Having design or rating
drawings and calculations that conform to
the actual structure greatly simplifies the
process of making accurate determinations
of safe bridge loads.

(b) Organizations acquiring railroad prop-
erty should obtain original or usable copies
of all bridge records and drawings, and pro-
tect or maintain knowledge of the location
of the original records.

5. SPECIFICATIONS FOR DESIGN AND RATING OF
RAILROAD BRIDGES

(a) The recommended specifications for the
design and rating of bridges are those found
in the Manual for Railway Engineering pub-
lished by the American Railway Engineering
and Maintenance-of-way Association. These
specifications incorporate recognized prin-
ciples of structural design and analysis to
provide for the safe and economic utilization
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of railroad bridges during their expected use-
ful lives. These specifications are contin-
ually reviewed and revised by committees of
competent engineers. Other specifications
for design and rating, however, have been
successfully used by some railroads and may
continue to be suitable.

(b) A bridge can be rated for capacity ac-
cording to current specifications regardless
of the specification to which it was origi-
nally designed.

6. PERIODIC INSPECTIONS OF RAILROAD
BRIDGES

(a) Periodic bridge inspections by com-
petent inspectors are necessary to determine
whether a structure conforms to its design
or rating condition and, if not, the degree of
nonconformity.

(b) The prevailing practice throughout the
railroad industry is to inspect railroad
bridges at least annually. Inspections at
more frequent intervals may be indicated by
the nature or condition of a structure or in-
tensive traffic levels.

7. UNDERWATER INSPECTIONS OF RAILROAD
BRIDGES

(a) Inspections of bridges should include
measuring and recording the condition of
substructure support at locations subject to
erosion from moving water.

(b) Stream beds often are not visible to the
inspector. Indirect measurements by sound-
ing, probing, or any other appropriate means
are necessary in those cases. A series of
records of those readings will provide the
best information in the event unexpected
changes suddenly occur. Where such indirect
measurements do not provide the necessary
assurance of foundation integrity, diving in-
spections should be performed as prescribed
by a competent engineer.

8. SEISMIC CONSIDERATIONS

(a) Owners of bridges should be aware of
the risks posed by earthquakes in the areas
in which their bridges are located. Pre-
cautions should be taken to protect the safe-
ty of trains and the public following an
earthquake.

(b) Contingency plans for seismic events
should be prepared in advance, taking into
account the potential for seismic activity in
an area.

(c) The predicted attenuation of ground
motion varies considerably within the
United States. Local ground motion attenu-
ation values and the magnitude of an earth-
quake both influence the extent of the area
affected by an earthquake. Regions with low
frequency of seismic events produce less data
from which to predict attenuation factors.
That uncertainty should be considered when
designating the area in which precautions
should be taken following the first notice of

49 CFR Ch. Il (10-1-05 Edition)

an earthquake. In fact, earthquakes in such
regions might propagate their effects over
much wider areas than earthquakes of the
same magnitude occurring in regions with
frequent seismic activity.

9. SPECIAL INSPECTIONS OF RAILROAD BRIDGES

(a) A special bridge inspection should be
performed after an occurrence that might
have reduced the capacity of the bridge, such
as a flood, an earthquake, a derailment, or
an unusual impact.

(b) When a railroad learns that a bridge
might have suffered damage through an un-
usual occurrence, it should restrict train op-
erations over the bridge until the bridge is
inspected and evaluated.

10. RAILROAD BRIDGE INSPECTION RECORDS

(a) Bridge inspections should be recorded.
Records should identify the structure in-
spected, the date of the inspection, the name
of the inspector, the components inspected,
and their condition.

(b) Information from bridge inspection re-
ports should be incorporated into a bridge
management program to ensure that excep-
tions on the reports are corrected or ac-
counted for. A series of inspection reports
prepared over time should be maintained so
as to provide a valuable record of trends and
rates of degradation of bridge components.
The reports should be structured to promote
comprehensive inspections and effective
communication between an inspector and an
engineer who performs an analysis of a
bridge.

(c) An inspection report should be com-
prehensible to a competent person without
interpretation by the reporting inspector.

11. RAILROAD BRIDGE INSPECTORS AND
ENGINEERS

(a) Bridge inspections should be performed
by technicians whose training and experi-
ence enable them to detect and record indi-
cations of distress on a bridge. Inspectors
should provide accurate measurements and
other information about the condition of the
bridge in enough detail so that an engineer
can make a proper evaluation of the safety
of the bridge.

(b) Accurate information about the condi-
tion of a bridge should be evaluated by an
engineer who is competent to determine the
capacity of the bridge. The inspector and the
evaluator often are not the same individual.
The quality of the bridge evaluation depends
on the quality of the communication be-
tween them.

12. SCHEDULING INSPECTIONS

(a) A bridge management program should
include a means to ensure that each bridge

142



Federal Railroad Administration, DOT

under the program is inspected at the fre-
quency prescribed for that bridge by a com-
petent engineer.

(b) Bridge inspections should be scheduled
from an accurate bridge inventory list that
includes the due date of the next inspection.

13. SPECIAL CONSIDERATIONS FOR RAILROAD
BRIDGES

Railroad bridges differ from other types of
bridges in the types of loads they carry, in
their modes of failure and indications of dis-
tress, and in their construction details and
components. Proper inspection and analysis
of railroad bridges require familiarity with
the loads, details and indications of distress
that are unique to this class of structure.
Particular care should be taken that modi-
fications to railroad bridges, including retro-
fits for protection against the effects of
earthquakes, are suitable for the structure
to which they are to be applied. Modifica-
tions should not adversely affect the service-
ability of the bridge nor its accessibility for
periodic or special inspection.

[65 FR 52670, Aug. 30, 2000]
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214.521 Flagging equipment for on-track
roadway maintenance machines and hi-
rail vehicles.

214.523 Hi-rail vehicles.

214.525 Towing with on-track roadway
maintenance machines or hi-rail vehi-
cles.

214.527 On-track roadway maintenance ma-
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schedule for repairs.
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APPENDIX A TO PART 214—SCHEDULE OF CIVIL
PENALTIES

AUTHORITY: 49 U.S.C. 20103, 20107, 21301,
21304; 28 U.S.C. 2461, note; and 49 CFR 1.49.

SOURCE: 57 FR 28127, June 24, 1992, unless
otherwise noted.

Subpart A—General

§214.1 Purpose and scope.

(a) The purpose of this part is to pre-
vent accidents and casualties to em-
ployees involved in certain railroad in-
spection, maintenance and construc-
tion activities.

(b) This part prescribes minimum
Federal safety standards for the rail-
road workplace safety subjects ad-
dressed herein. This part does not re-
strict a railroad or railroad contractor
from adopting and enforcing additional
or more stringent requirements not in-
consistent with this part.

§214.3 Application.

This part applies to railroads that
operate rolling equipment on track
that is part of the general railroad sys-
tem of transportation.

§214.4 Preemptive effect.

Under 49 U.S.C. 20106 (formerly sec-
tion 205 of the Federal Railroad Safety
Act of 1970 (46 U.S.C. 434)), issuance of
the regulations in this part preempts
any State law, rule, regulation, order,
or standard covering the same subject
matter, except a provision directed at
an essentially local safety hazard that
is not incompatible with this part and
that does not unreasonably burden on
interstate commerce.

[61 FR 65975, Dec. 16, 1996]
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§214.5 Responsibility for compliance.

Any person (an entity of any type
covered under 1 U.S.C. 1, including but
not limited to the following: a railroad;
a manager, supervisor, official, or
other employee or agent of a railroad;
any owner, manufacturer, lessor, or
lessee of railroad equipment, track, or
facilities; any independent contractor
providing goods or services to a rail-
road; and any employee of such owner,
manufacturer, lessor, lessee, or inde-
pendent contractor) who violates any
requirement of this part or causes the
violation of any such requirement is
subject to a civil penalty of at least
$550 and not more than $11,000 per vio-
lation, except that penalties may be as-
sessed against individuals only for will-
ful violations, and where a grossly neg-
ligent violation or a pattern of re-
peated violations has created an immi-
nent hazard of death or injury, or has
caused death or injury, a penalty not
to exceed $27,000 per violation may be
assessed. See appendix A to this part
for a statement of agency civil penalty
policy.

[67 FR 28127, June 24, 1992, as amended at 63
FR 11620, Mar. 10, 1998; 69 FR 30593, May 28,
2004]

§214.7 Definitions.

Adjacent tracks mean two or more
tracks with track centers spaced less
than 25 feet apart.

Anchorage means a secure point of at-
tachment for lifelines, lanyards or de-
celeration devices that is independent
of the means of supporting or sus-
pending the employee.

Body belt means a strap that can be
secured around the waist or body and
attached to a lanyard, lifeline, or de-
celeration device.

Body harness means a device with
straps that is secured about the person
in a manner so as to distribute the fall
arrest forces over (at least) the thighs,
shoulders, pelvis, waist, and chest and
that can be attached to a lanyard, life-
line, or deceleration device.

Class I, Class 1I, and Class I1I have the
meaning assigned by, Title 49 Code of
Federal Regulations part 1201, General
Instructions 1-1.
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Competent person means one who is
capable of identifying existing and pre-
dictable hazards in the workplace and
who is authorized to take prompt cor-
rective measures to eliminate them.

Control operator means the railroad
employee in charge of a remotely con-
trolled switch or derail, an inter-
locking, or a controlled point, or a seg-
ment of controlled track.

Controlled track means track upon
which the railroad’s operating rules re-
quire that all movements of trains
must be authorized by a train dis-
patcher or a control operator.

Deceleration device means any mecha-
nism, including, but not limited to,
rope grabs, ripstitch Ilanyards, spe-
cially woven lanyards, tearing or de-
forming lanyards, and automatic self-
retracting lifelines/lanyards that serve
to dissipate a substantial amount of
energy during a fall arrest, or other-
wise limit the energy on a person dur-
ing fall arrest.

Definite train location means a system
for establishing on-track safety by pro-
viding roadway workers with informa-
tion about the earliest possible time
that approaching trains may pass spe-
cific locations as prescribed in §214.331
of this part.

Designated official means any per-
son(s) designated by the employer to
receive notification of non-complying
conditions on on-track roadway main-
tenance machines and hi-rail vehicles.

Effective securing device when used in
relation to a manually operated switch
or derail means one which is:

(a) Vandal resistant;

(b) Tamper resistant; and

(c) Designed to be applied, secured,
uniquely tagged and removed only by
the class, craft or group of employees
for whom the protection is being pro-
vided.

Employee means an individual who is
engaged or compensated by a railroad
or by a contractor to a railroad to per-
form any of the duties defined in this
part.

Employer means a railroad, or a con-
tractor to a railroad, that directly en-
gages or compensates individuals to
perform any of the duties defined in
this part.

Equivalent means alternative designs,
materials, or methods that the railroad
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or railroad contractor can demonstrate
will provide equal or greater safety for
employees than the means specified in
this part.

Ezxclusive track occupancy means a
method of establishing working limits
on controlled track in which movement
authority of trains and other equip-
ment is withheld by the train dis-
patcher or control operator, or re-
stricted by flagmen, as prescribed in
§214.321 of this part.

Flagman when used in relation to
roadway worker safety means an em-
ployee designated by the railroad to di-
rect or restrict the movement of trains
past a point on a track to provide on-
track safety for roadway workers,
while engaged solely in performing
that function.

Foul time is a method of establishing
working limits on controlled track in
which a roadway worker is notified by
the train dispatcher or control oper-
ator that no trains will operate within
a specific segment of controlled track
until the roadway worker reports clear
of the track, as prescribed in §214.323 of
this part.

Fouling a track means the placement
of an individual or an item of equip-
ment in such proximity to a track that
the individual or equipment could be
struck by a moving train or on-track
equipment, or in any case is within
four feet of the field side of the near
running rail.

Free fall means the act of falling be-
fore the personal fall arrest system be-
gins to apply force to arrest the fall.

Free fall distance means the vertical
displacement of the fall arrest attach-
ment point on a person’s body harness
between onset of the fall and the point
at which the system begins to apply
force to arrest the fall. This distance
excludes deceleration distance and life-
line and lanyard elongation, but in-
cludes any deceleration device slide
distance or self-retracting lifeline/lan-
yvard extension before they operate and
fall arrest forces occur.

Hi-rail vehicle means a roadway main-
tenance machine that is manufactured
to meet Federal Motor Vehicle Safety
Standards and is equipped with retract-
able flanged wheels so that the vehicle
may travel over the highway or on rail-
road tracks.
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Hi-rail vehicle, new means a hi-rail ve-
hicle that is ordered after December 26,
2003 or completed after September 27,
2004.

Inaccessible track means a method of
establishing working limits on non-
controlled track by physically pre-
venting entry and movement of trains
and equipment.

Individual train detection means a pro-
cedure by which a lone worker acquires
on-track safety by seeing approaching
trains and leaving the track before
they arrive and which may be used
only under circumstances strictly de-
fined in this part.

Informational line-up of trains means
information provided in a prescribed
format to a roadway worker by the
train dispatcher regarding movements
of trains authorized or expected on a
specific segment of track during a spe-
cific period of time.

Lanyard means a flexible line of rope,
wire rope, or strap that is used to se-
cure a body harness to a deceleration
device, lifeline, or anchorage.

Lifeline means a component of a fall
arrest system consisting of a flexible
line that connects to an anchorage at
one end to hang vertically (vertical
lifeline) or to an anchorage at both
ends to stretch horizontally (horizontal
lifeline), and that serves as a means for
connecting other components of a per-
sonal fall arrest system to the anchor-
age.

Lone worker means an individual
roadway worker who is not being af-
forded on-track safety by another road-
way worker, who is not a member of a
roadway work group, and who is not
engaged in a common task with an-
other roadway worker.

Non-controlled track means track
upon which trains are permitted by
railroad rule or special instruction to
move without receiving authorization
from a train dispatcher or control oper-
ator.

On-track roadway maintenance ma-
chine means a self-propelled, rail-
mounted, non-highway, maintenance
machine whose light weight is in ex-
cess of 7,600 pounds, and whose purpose
is not for the inspection of railroad
track.

On-track roadway maintenance ma-
chine, existing means any on-track
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roadway maintenance machine that
does not meet the definition of a ‘“‘new
on-track roadway maintenance ma-
chine.”

On-track roadway maintenance ma-
chine, new means an on-track roadway
maintenance machine that is ordered
after December 26, 2003, and completed
after September 27, 2004.

On-track safety means a state of free-
dom from the danger of being struck by
a moving railroad train or other rail-
road equipment, provided by operating
and safety rules that govern track oc-
cupancy by personnel, trains and on-
track equipment.

Personal fall arrest system means a
system used to arrest the fall of a per-
son from a working level. It consists of
an anchorage, connectors, body har-
ness, lanyard, deceleration device, life-
line, or combination of these.

Qualified means a status attained by
an employee who has successfully com-
pleted any required training for, has
demonstrated proficiency in, and has
been authorized by the employer to
perform the duties of a particular posi-
tion or function.

Railroad means all forms of non-high-
way ground transportation that run on
rails or electro-magnetic guideways,
including (1) commuter or other short-
haul rail passenger service in a metro-
politan or suburban area, and (2) high-
speed ground transportation systems
that connect metropolitan areas, with-
out regard to whether they use new
technologies not associated with tradi-
tional railroads. Such term does not in-
clude rapid transit operations within
an urban area that are not connected
to the general railroad system of trans-
portation.

Railroad bridge means a structure
supporting one or more railroad tracks
above land or water with a span length
of 12 feet or more measured along the
track centerline. This term applies to
the entire structure between the faces
of the backwalls of abutments or equiv-
alent components, regardless of the
number of spans, and includes all such
structures, whether of timber, stone,
concrete, metal, or any combination
thereof.

Railroad bridge worker or bridge worker
means any employee of, or employee of
a contractor of, a railroad owning or
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responsible for the construction, in-
spection, testing, or maintenance of a
bridge whose assigned duties, if per-
formed on the bridge, include inspec-
tion, testing, maintenance, repair, con-
struction, or reconstruction of the
track, bridge structural members, op-
erating mechanisms and water traffic
control systems, or signal, communica-
tion, or train control systems integral
to that bridge.

Restricted speed means a speed that
will permit a train or other equipment
to stop within one-half the range of vi-
sion of the person operating the train
or other equipment, but not exceeding
20 miles per hour, unless further re-
stricted by the operating rules of the
railroad.

Roadway maintenance machine means
a device powered by any means of en-
ergy other than hand power which is
being used on or near railroad track for
maintenance, repair, construction or
inspection of track, bridges, roadway,
signal, communications, or electric
traction systems. Roadway mainte-
nance machines may have road or rail
wheels or may be stationary.

Roadway work group means two or
more roadway workers organized to
work together on a common task.

Roadway worker means any employee
of a railroad, or of a contractor to a
railroad, whose duties include inspec-
tion, construction, maintenance or re-
pair of railroad track, bridges, road-
way, signal and communication sys-
tems, electric traction systems, road-
way facilities or roadway maintenance
machinery on or near track or with the
potential of fouling a track, and
flagmen and watchmen/lookouts as de-
fined in this section.

Self-retracting lifeline/lanyard means a
deceleration device that contains a
drum-wound line that may be slowly
extracted from, or retracted onto, the
drum under slight tension during nor-
mal employee movement, and which,
after onset of a fall, automatically
locks the drum and arrests the fall.

Snap-hook means a connector com-
prised of a hook-shaped member with a
normally closed keeper, that may be
opened to permit the hook to receive
an object and, when released, auto-
matically closes to retain the object.

§214.101

Train approach warning means a
method of establishing on-track safety
by warning roadway workers of the ap-
proach of trains in ample time for
them to move to or remain in a place
of safety in accordance with the re-
quirements of this part.

Train coordination means a method of
establishing working limits on track
upon which a train holds exclusive au-
thority to move whereby the crew of
that train yields that authority to a
roadway worker.

Train dispatcher means the railroad
employee assigned to control and issue
orders governing the movement of
trains on a specific segment of railroad
track in accordance with the operating
rules of the railroad that apply to that
segment of track.

Watchman/lookout means an employee
who has been annually trained and
qualified to provide warning to road-
way workers of approaching trains or
on-track equipment. Watchmen/look-
outs shall be properly equipped to pro-
vide visual and auditory warning such
as whistle, air horn, white disk, red
flag, lantern, fusee. A watchman/look-
out’s sole duty is to look out for ap-
proaching trains/on-track equipment
and provide at least fifteen seconds ad-
vanced warning to employees before ar-
rival of trains/on-track equipment.

Working limits means a segment of
track with definite boundaries estab-
lished in accordance with this part
upon which trains and engines may
move only as authorized by the road-
way worker having control over that
defined segment of track. Working lim-
its may be established through ‘‘exclu-
sive track occupancy,” ‘‘inaccessible
track,” ‘‘foul time”’ or ‘‘train coordina-
tion” as defined herein.

[67 FR 28127, June 24, 1992, as amended at 61
FR 65975, Dec. 16, 1996; 67 FR 1906, Jan. 15,
2002; 68 FR 44407, July 28, 2003]

Subpart B—Bridge Worker Safety
Standards

§214.101 Purpose and scope.

(a) The purpose of this subpart is to
prevent accidents and casualties aris-
ing from the performance of work on
railroad bridges.
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(b) This subpart prescribes minimum
railroad safety rules for railroad em-
ployees performing work on bridges.
Each railroad and railroad contractor
may prescribe additional or more strin-
gent operating rules, safety rules, and
other special instructions not incon-
sistent with this subpart.

(c) These provisions apply to all rail-
road employees, railroads, and railroad
contractors performing work on rail-
road bridges.

(d) Any working conditions involving
the protection of railroad employees
working on railroad bridges not within
the subject matter addressed by this
chapter, including respiratory protec-
tion, hazard communication, hearing
protection, welding and lead exposure
standards, shall be governed by the
regulations of the U.S. Department of
Labor, Occupational Safety and Health
Administration.

§214.103 Fall protection, generally.

(a) Except as provided in paragraphs
(b) through (d) of this section, when
bridge workers work twelve feet or
more above the ground or water sur-
face, they shall be provided and shall
use a personal fall arrest system or
safety net system. All fall protection
systems required by this section shall
conform to the standards set forth in
§214.105 of this subpart.

(b)(1) This section shall not apply if
the installation of the fall arrest sys-
tem poses a greater risk than the work
to be performed. In any action brought
by FRA to enforce the fall protection
requirements, the railroad or railroad
contractor shall have the burden of
proving that the installation of such
device poses greater exposure to risk
than performance of the work itself.

(2) This section shall not apply to
bridge workers engaged in inspection of
railroad bridges conducted in full com-
pliance with the following conditions:

(i) The railroad or railroad con-
tractor has a written program in place
that requires training in, adherence to,
and use of safe procedures associated
with climbing techniques and proce-
dures to be used;

(ii) The bridge worker to whom this
exception applies has been trained and
qualified according to that program to
perform bridge inspections, has been
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previously and voluntarily designated
to perform inspections under the provi-
sion of that program, and has accepted
the designation;

(iii) The bridge worker to whom this
exception applies is familiar with the
appropriate climbing techniques asso-
ciated with all bridge structures the
bridge worker is responsible for in-
specting;

(iv) The bridge worker to whom this
exception applies is engaged solely in
moving on or about the bridge or ob-
serving, measuring and recording the
dimensions and condition of the bridge
and its components; and

(v) The bridge worker to whom this
section applies is provided all equip-
ment necessary to meet the needs of
safety, including any specialized alter-
native systems required.

(c) This section shall not apply where
bridge workers are working on a rail-
road bridge equipped with walkways
and railings of sufficient height, width,
and strength to prevent a fall, so long
as bridge workers do not work beyond
the railings, over the side of the bridge,
on ladders or other elevation devices,
or where gaps or holes exist through
which a body could fall. Where used in
place of fall protection as provided for
in §214.105, this paragraph (c) is satis-
fied by:

(1) Walkways and railings meeting
standards set forth in the American
Railway Engineering Association’s
Manual for Railway Engineering; and

(2) Roadways attached to railroad
bridges, provided that bridge workers
on the roadway deck work or move at
a distance six feet or more from the
edge of the roadway deck, or from an
opening through which a person could
fall.

(d) This section shall not apply where
bridge workers are performing repairs
or inspections of a minor nature that
are completed by working exclusively
between the outside rails, including
but not limited to, routine welding,
spiking, anchoring, spot surfacing, and
joint bolt replacement.

[67 FR 1906, Jan. 15, 2002]
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§214.105 Fall protection
standards and practices.

systems

(a) General requirements. All fall pro-
tection systems required by this sub-
part shall conform to the following:

(1) Fall protection systems shall be
used only for personal fall protection.

(2) Any fall protection system sub-
jected to impact loading shall be im-
mediately and permanently removed
from service unless fully inspected and
determined by a competent person to
be undamaged and suitable for reuse.

(3) All fall protection system compo-
nents shall be protected from abra-
sions, corrosion, or any other form of
deterioration.

(4) All fall protection system compo-
nents shall be inspected prior to each
use for wear, damage, corrosion, mil-
dew, and other deterioration. Defective
components shall be permanently re-
moved from service.

(5) Prior to use and after any compo-
nent or system is changed, bridge
workers shall be trained in the applica-
tion limits of the equipment, proper
hook-up, anchoring and tie-off tech-
niques, methods of use, and proper
methods of equipment inspection and
storage.

(6) The railroad or railroad con-
tractor shall provide for prompt rescue
of bridge workers in the event of a fall.

(7) Connectors shall have a corrosion-
resistant finish, and all surfaces and
edges shall be smooth to prevent dam-
age to interfacing parts of the system.

(8) Connectors shall be drop forged,
pressed or formed steel, or made of
equivalent-strength materials.

(9) Anchorages, including single- and
double-head anchors, shall be capable
of supporting at least 5,000 pounds per
bridge worker attached, or shall be de-
signed, installed, and used under super-
vision of a qualified person as part of a
complete personal fall protection sys-
tem that maintains a safety factor of
at least two.

(b) Personal fall arrest systems. All
components of a personal fall arrest
system shall conform to the following
standards:

(1) Lanyards and vertical lifelines
that tie off one bridge worker shall
have a minimum breaking strength of
5,000 pounds.
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(2) Self-retracting lifelines and lan-
yards that automatically limit free fall
distance to two feet or less shall have
components capable of sustaining a
minimum static tensile load of 3,000
pounds applied to the device with the
lifeline or lanyard in the fully extended
position.

(3) Self-retracting lifelines and lan-
yards that do not limit free fall dis-
tance to two feet or less, ripstitch, and
tearing and deformed lanyards shall be
capable of withstanding 5,000 pounds
applied to the device with the lifeline
or lanyard in the fully extended posi-
tion.

(4) Horizontal lifelines shall be de-
signed, installed, and used under the
supervision of a competent person, as
part of a complete personal fall arrest
system that maintains a safety factor
of at least two.

(5) Lifelines shall not be made of nat-
ural fiber rope.

(6) Body belts shall not be used as
components of personal fall arrest sys-
tems.

(7) The personal fall arrest system
shall limit the maximum arresting
force on a bridge worker to 1,800
pounds when used with a body harness.

(8) The personal fall arrest system
shall bring a bridge worker to a com-
plete stop and limit maximum decel-
eration distance a bridge worker trav-
els to 3.5 feet.

(9) The personal fall arrest system
shall have sufficient strength to with-
stand twice the potential impact en-
ergy of a bridge worker free falling a
distance of six feet, or the free fall dis-
tance permitted by the system, which-
ever is less.

(10) The personal fall arrest system
shall be arranged so that a bridge
worker cannot free fall more than six
feet and cannot contact the ground or
any lower horizontal surface of the
bridge.

(11) Personal fall arrest systems shall
be worn with the attachment point of
the body harness located in the center
of the wearer’s back near shoulder
level, or above the wearer’s head.

(12) When vertical lifelines are used,
each bridge worker shall be provided
with a separate lifeline.

(13) Devices used to connect to a hor-
izontal lifeline that may become a
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vertical lifeline shall be capable of
locking in either direction.

(14) Dee-rings and snap-hooks shall
be capable of sustaining a minimum
tensile load of 3,600 pounds without
cracking, breaking, or taking perma-
nent deformation.

(15) Dee-rings and snap-hooks shall
be capable of sustaining a minimum
tensile load of 5,000 pounds.

(16) Snap-hooks shall not be con-
nected to each other.

(17) Snap-hooks shall be dimension-
ally compatible with the member to
which they are connected to prevent
unintentional disengagement, or shall
be a locking snap-hook designed to pre-
vent unintentional disengagement.

(18) Unless of a locking type, snap-
hooks shall not be engaged:

(i) Directly, next to a webbing, rope,
or wire rope;

(ii) To each other;

(iii) To a dee-ring to which another
snap-hook or other connector is at-
tached;

(iv) To a horizontal lifeline; or

(v) To any object that is incom-
patibly shaped or dimensioned in rela-
tion to the snap-hook so that uninten-
tional disengagement could occur.

(c) Safety met systems. Use of safety
net systems shall conform to the fol-
lowing standards and practices:

(1) Safety nets shall be installed as
close as practicable under the walking/
working surface on which bridge work-
ers are working, but shall not be in-
stalled more than 30 feet below such
surface.

(2) If the distance from the working
surface to the net exceeds 30 feet,
bridge workers shall be protected by
personal fall arrest systems.

(3) The safety net shall be installed
such that any fall from the working
surface to the net is unobstructed.

(4) Except as provided in this section,
safety nets and net installations shall
be drop-tested at the jobsite after ini-
tial installation and before being used
as a fall protection system, whenever
relocated, after major repair, and at
six-month intervals if left in one place.
The drop-test shall consist of a 400-
pound bag of sand 30 inches, plus or
minus two inches, in diameter dropped
into the net from the highest (but not
less than 3% feet) working surface on
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which bridge workers are to be pro-
tected.

(i) When the railroad or railroad con-
tractor demonstrates that a drop-test
is not feasible and, as a result, the test
is not performed, the railroad or rail-
road contractor, or designated com-
petent person, shall certify that the
net and its installation are in compli-
ance with the provisions of this section
by preparing a certification record
prior to use of the net.

(ii) The certification shall include an
identification of the net, the date it
was determined that the net was in
compliance with this section, and the
signature of the person making this de-
termination. Such person’s signature
shall certify that the net and its instal-
lation are in compliance with this sec-
tion. The most recent certification for
each net installation shall be available
at the jobsite where the subject net is
located.

(5) Safety nets and their installations
shall be capable of absorbing an impact
force equal to that produced by the
drop test specified in this section.

(6) The safety net shall be installed
such that there is no contact with sur-
faces or structures below the net when
subjected to an impact force equal to
the drop test specified in this section.

(7) Safety nets shall extend outward
from the outermost projection of the
work surface as follows:

(i) When the vertical distance from
the working level to the horizontal
plane of the net is 5 feet or less, the
minimum required horizontal distance
of the outer edge of the net beyond the
edge of the working surface is 8 feet.

(ii) When the vertical distance from
the working level to the horizontal
plane of the net is 5 feet, but less than
10 feet, the minimum required hori-
zontal distance of the outer edge of the
net beyond the edge of the working
surface is 10 feet.

(iii) When the vertical distance from
the working level to the horizontal
plane of the net is more than 10 feet,
the minimum required horizontal dis-
tance of the outer edge of the net be-
yond the edge of the working surface is
13 feet.

(8) Defective nets shall not be used.
Safety nets shall be inspected at least
once a week for mildew, wear, damage,
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and other deterioration. Defective
components shall be removed perma-
nently from service.

(9) Safety nets shall be inspected
after any occurrence that could affect
the integrity of the safety net system.

(10) Tools, scraps, or other materials
that have fallen into the safety net
shall be removed as soon as possible,
and at least before the next work shift.

(11) Each safety net shall have a bor-
der rope for webbing with a minimum
breaking strength of 5,000 pounds.

(12) The maximum size of each safety
net mesh opening shall not exceed 36
square inches and shall not be longer
than 6 inches on any side measured
center-to-center of mesh ropes or web-
bing. All mesh crossing shall be se-
cured to prevent enlargement of the
mesh opening.

(13) Connections between safety net
panels shall be as strong as integral
net components and shall be spaced not
more than 6 inches apart.

[67 FR 1906, Jan. 15, 2002; 67 FR 11055, Mar. 12,
2002]

§214.107 Working over or adjacent to
water.

(a) Bridge workers working over or
adjacent to water with a depth of four
feet or more, or where the danger of
drowning exists, shall be provided and
shall use life vests or buoyant work
vests in compliance with U.S. Coast
Guard requirements in 46 CFR 160.047,
160.052, and 160.053. Life preservers in
compliance with U.S. Coast Guard re-
quirements in 46 CFR 160.055 shall also
be within ready access. This section
shall not apply to bridge workers using
personal fall arrest systems or safety
nets that comply with this subpart or
to bridge workers who are working
under the provisions of §214.103(b)(2),
(c) or (d) of this subpart.

(b) Prior to each use, all flotation de-
vices shall be inspected for defects that
reduce their strength or buoyancy by
designated individuals trained by the
railroad or railroad contractor. Defec-
tive units shall not be used.

(c) Where life vests are required by
paragraph (a) of this section, ring
buoys with at least 90 feet of line shall
be provided and readily available for
emergency rescue operations. Distance

§214.109

between ring buoys shall not exceed 200
feet.

(d) Where life vests are required, at
least omne lifesaving skiff, inflatable
boat, or equivalent device shall be im-
mediately available. If it is determined
by a competent person that environ-
mental conditions, including weather,
water speed, and terrain, merit addi-
tional protection, the skiff or boat
shall be manned.

[70 FR 7050, Feb. 10, 2005]

§214.109 Scaffolding.

(a) Scaffolding used in connection
with railroad bridge maintenance, in-
spection, testing, and construction
shall be constructed and maintained in
a safe condition and meet the following
minimum requirements:

(1) Each scaffold and scaffold compo-
nent, except suspension ropes and
guardrail systems, but including foot-
ings and anchorage, shall be capable of
supporting, without failure, its own
weight and at least four times the max-
imum intended load applied or trans-
mitted to that scaffold or scaffold com-
ponent.

(2) Guardrail systems shall be capa-
ble of withstanding, without failure, a
force of at least 200 pounds applied
within two inches of the top edge, in
any outward or downward direction, at
any point along the top edge.

(3) Top edge height of toprails, or
equivalent guardrail system member,
shall be 42 inches, plus or minus three
inches. Supports shall be at intervals
not to exceed eight feet. Toeboards
shall be a minimum of four inches in
height.

(4) Midrails, screens, mesh, inter-
mediate vertical members, solid pan-
els, and equivalent structural members
shall be capable of withstanding, with-
out failure, a force of at least 150
pounds applied in any downward or
outward direction at any point along
the midrail or other member.

(5) Midrails shall be installed at a
height midway between the top edge of
the guardrail system and the walking/
working level.

(b) Scaffolds shall not be altered or
moved while they are occupied. This
paragraph does not apply to vertical
movements of mobile scaffolds that are
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designed to move vertically while occu-
pied.

(c) An access ladder or equivalent
safe access shall be provided.

(d) All exposed surfaces shall be pre-
pared and cleared to prevent injury due
to laceration, puncture, tripping, or
falling hazard.

(e) All scaffold design, construction,
and repair shall be completed by com-
petent individuals trained and knowl-
edgeable about design criteria, in-
tended use, structural limitations, and
procedures for proper repair.

(f) Manually propelled mobile ladder
stands and scaffolds shall conform to
the following:

(1) All manually propelled mobile
ladder stands and scaffolds shall be ca-
pable of carrying the design load.

(2) All ladder stands, scaffolds, and
scaffold components shall be capable of
supporting, without failure, displace-
ment, or settlement, its own weight
and at least four times the maximum
intended load applied or transmitted to
that ladder stand, scaffold, or scaffold
component.

(3) All exposed surfaces shall be free
from sharp edges or burrs.

(4) The maximum work level height
shall not exceed four times the min-
imum or least base dimensions of any
mobile ladder stand or scaffold. Where
the basic mobile unit does not meet
this requirement, suitable outrigger
frames shall be employed to achieve
this least base dimension, or equiva-
lent provisions shall be made to guy or
brace the unit against tipping.

(5) The minimum platform width for
any work level shall not be less than 20
inches for mobile scaffolds (towers).
Ladder stands shall have a minimum
step width of 16 inches. The steps of
ladder stands shall be fabricated from
slip resistant treads.

(6) Guardrails and midrails shall con-
form to the requirements listed in
paragraph (a) of this section.

(7) A climbing ladder or stairway
shall be provided for proper access and
egress, and shall be affixed or built into
the scaffold and so located that in its
use it will not have a tendency to tip
the scaffold.

(8) Wheels or casters shall be capable
of supporting, without failure, at least
four times the maximum intended load
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applied or transmitted to that compo-
nent. All scaffold casters shall be pro-
vided with a positive wheel and/or
swivel lock to prevent movement. Lad-
der stands shall have at least two of
the four casters and shall be of the
swivel type.

§214.111 Personal
ment, generally.

protective equip-

With the exception of foot protec-
tion, the railroad or railroad con-
tractor shall provide and the bridge
worker shall use appropriate personal
protective equipment described in this
subpart in all operations where there is
exposure to hazardous conditions, or
where this subpart indicates the need
for using such equipment to reduce the
hazards to railroad bridge workers. The
railroad or railroad contractor shall re-
quire the use of foot protection when
the potential for foot injury exists.

[67 FR 1908, Jan. 15, 2002]

§214.113 Head protection.

(a) Railroad bridge workers working
in areas where there is a possible dan-
ger of head injury from impact, or from
falling or flying objects, or from elec-
trical shock and burns, shall be pro-
vided and shall wear protective hel-
mets.

(b) Helmets for the protection of rail-
road bridge workers against impact
and penetration of falling and flying
objects, or from high voltage electrical
shock and burns shall conform to the
national consensus standards for indus-
trial head protection (American Na-
tional Standards Institute, Z89.1-1986,
Protective Headwear for Industrial
Workers). This incorporation by ref-
erence was approved by the Director of
the Federal Register in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.
Copies may be obtained from the Amer-
ican National Standards Institute, 25
West 43rd Street, New York, NY 10036.
Copies may be inspected at the Federal
Railroad Administration, Docket
Clerk, 1120 Vermont Avenue NW.,
Washington, DC, or at the National Ar-
chives and Records Administration
(NARA). For information on the avail-
ability of this material at NARA, call
202-741-6030, or go to: http:/
www.archives.gov/federal register/
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code of federal regulations/
ibr _locations.html.

[67 FR 1908, Jan. 15, 2002]

§214.115

(a) The railroad or railroad con-
tractor shall require railroad bridge
workers to wear foot protection equip-
ment when potential foot injury may
result from impact, falling or flying
objects, electrical shock or burns, or
other hazardous condition.

(b) Safety-toe footwear for railroad
bridge workers shall conform to the na-
tional consensus standards for safety-
toe footwear (American National
Standards Institute, American Na-
tional Standard Z41-1991, Standard for
Personal Protection-Protective Foot-
wear). This incorporation by reference
was approved by the Director of the
Federal Register in accordance with 5
U.S.C. 552(a) and 1 CFR part 51. Copies
may be obtained from American Na-
tional Standards Institute, 256 West 43rd
Street, New York, NY 10036. Copies
may be inspected at the Federal Rail-
road Administration, Docket Clerk,
1120 Vermont Avenue, Washington, DC,
or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or
go to: hitp://www.archives.gov/
federal register/
code of federal regulations/
ibr__locations.html.

[67 FR 1908, Jan. 15, 2002]

§214.117

(a) Railroad bridge workers shall be
provided and shall wear eye and face
protection equipment when potential
eye or face injury may result from
physical, chemical, or radiant agents.

(b) Eye and face protection equip-
ment required by this section shall
conform to the national consensus
standards for occupational and edu-
cational eye and face protection
(American National Standards Insti-
tute, Z87.1-1989, Practice for Occupa-
tional and Educational Eye and Face
Protection). This incorporation by ref-
erence was approved by the Director of
the Federal Register in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.
Copies may be obtained from the Amer-

Foot protection.

Eye and face protection.

§214.301

ican National Standards Institute, 25
West 43rd Street, New York, NY 10036.
Copies may be inspected at the Federal
Railroad Administration, Docket
Clerk, 1120 Vermont Avenue, Wash-
ington, DC, or at the National Archives
and Records Administration (NARA).
For information on the availability of
this material at NARA, call 202-741-
6030, or go to: http:/www.archives.gov/
federal register/

code of federal regulations/

ibr locations.html.

(c) Face and eye protection equip-
ment required by this section shall be
kept clean and in good repair. Use of
equipment with structural or optical
defects is prohibited.

(d) Railroad bridge workers whose vi-
sion requires the use of corrective
lenses, when required by this section to
wear eye protection, shall be protected
by goggles or spectacles of one of the
following types:

(i) Spectacles whose protective lenses
provide optical correction the, frame of
which includes shielding against ob-
jects reaching the wearer’s eyes around
the lenses;

(ii) Goggles that can be worn over
corrective lenses without disturbing
the adjustment of the lenses; or

(iii) Goggles that incorporate correc-
tive lenses mounted behind the protec-
tive lenses.

[67 FR 1908, Jan. 15, 2002; 67 FR 11055, Mar. 12,
2002]

Subpart C—Roadway Worker
Protection

SOURCE: 61 FR 65976, Dec. 16, 1996, unless
otherwise noted.

§214.301 Purpose and scope.

(a) The purpose of this subpart is to
prevent accidents and casualties
caused by moving railroad cars, loco-
motives or roadway maintenance ma-
chines striking roadway workers or
roadway maintenance machines.

(b) This subpart prescribes minimum
safety standards for roadway workers.
Each railroad and railroad contractor
may prescribe additional or more strin-
gent operating rules, safety rules, and
other special instructions that are con-
sistent with this subpart.
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(c) This subpart prescribes safety
standards related to the movement of
roadway maintenance machines where
such movements affect the safety of
roadway workers. This subpart does
not otherwise affect movements of
roadway maintenance machines that
are conducted under the authority of a
train dispatcher, a control operator, or
the operating rules of the railroad.

§214.302 Information
quirements.

collection re-

(a) The information collection re-
quirements of this part were reviewed
by the Office of Management and Budg-
et pursuant to the Paperwork Reduc-
tion Act of 1995, Public Law 104-13, §2,
109 Stat.163 (1995) (codified as revised at
44 U.S.C. §§3501-3520), and are assigned
OMB control number 2130-0539. FRA
may not conduct or sponsor and a re-
spondent is not required to respond to,
a collection of information unless it
displays a currently valid OMB control
number.

(b) The information collection re-
quirements are found in the following
sections: §§214.303, 214.307, 214.309,
214.311, 214.313, 214.315, 214.319, 214.321,
214.323, 214.325, 214.327, 214.329, 214.331,
214.335, 214.341.

§214.303 Railroad on-track safety pro-
grams, generally.

(a) Bach railroad to which this part
applies shall adopt and implement a
program that will afford on-track safe-
ty to all roadway workers whose duties
are performed on that railroad. Each
such program shall provide for the lev-
els of protection specified in this sub-
part.

(b) Each on-track safety program
adopted to comply with this part shall
include procedures to be used by each
railroad for monitoring effectiveness of
and compliance with the program.

§214.305 Compliance dates.

Each program adopted by a railroad
shall comply not later than the date
specified in the following schedule:

(a) For each Class I railroad (includ-
ing National Railroad Passenger Cor-
poration) and each railroad providing
commuter service in a metropolitan or
suburban area, March 15, 1997.
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(b) For each Class II railroad, April
15, 1997.

(c) For each Class III railroad,
switching and terminal railroad, and
any railroad not otherwise classified,
May 15, 1997.

(d) For each railroad commencing op-
erations after the pertinent date speci-
fied in this section, the date on which
operations commence.

§214.307 Review and approval of indi-
vidual on-track safety programs by
FRA.

(a) Each railroad shall notify, in
writing, the Associate Administrator
for Safety, Federal Railroad Adminis-
tration, RRS-15, 400 Seventh Street
SW, Washington, DC 20590, not less
than one month before its on-track
safety program becomes effective. The
notification shall include the effective
date of the program, the address of the
office at which the program documents
are available for review and
photocopying by representatives of the
Federal Railroad Administrator, and
the name, title, address and telephone
number of the primary person to be
contacted with regard to review of the
program. This notification procedure
shall also apply to subsequent changes
to a railroad’s on-track safety pro-
gram.

(b) After receipt of the notification
from the railroad, the Federal Railroad
Administration will conduct a formal
review of the on-track safety program.
The Federal Railroad Administration
will notify the primary railroad con-
tact person of the results of the review,
in writing, whether the on-track safety
program or changes to the program
have been approved by the Adminis-
trator, and if not approved, the specific
points in which the program or changes
are deficient.

(c) A railroad’s on-track safety pro-
gram will take effect by the estab-
lished compliance dates in §214.305,
without regard to the date of review or
approval by the Federal Railroad Ad-
ministration. Changes to a railroad’s
program will take effect on dates es-
tablished by each railroad without re-
gard to the date of review and approval
by the Federal Railroad Administra-
tion.
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§214.309 On-track safety program doc-
uments.

Rules and operating procedures gov-
erning track occupancy and protection
shall be maintained together in one
manual and be readily available to all
roadway workers. Each roadway work-
er responsible for the on-track safety
of others, and each lone worker, shall
be provided with and shall maintain a
copy of the program document.

§214.311 Responsibility of employers.

(a) Each employer is responsible for
the understanding and compliance by
its employees with its rules and the re-
quirements of this part.

(b) Each employer shall guarantee
each employee the absolute right to
challenge in good faith whether the on-
track safety procedures to be applied
at the job location comply with the
rules of the operating railroad, and to
remain clear of the track until the
challenge is resolved.

(c) Each employer shall have in place
a written procedure to achieve prompt
and equitable resolution of challenges
made in accordance with §§214.311(b)
and 214.313(d).

§214.313 Responsibility of individual
roadway workers.

(a) Each roadway worker is respon-
sible for following the on-track safety
rules of the railroad upon which the
roadway worker is located.

(b) A roadway worker shall not foul a
track except when necessary for the
performance of duty.

(c) Each roadway worker is respon-
sible to ascertain that on-track safety
is being provided before fouling a
track.

(d) Each roadway worker may refuse
any directive to violate an on-track
safety rule, and shall inform the em-
ployer in accordance with §214.311
whenever the roadway worker makes a
good faith determination that on-track
safety provisions to be applied at the
job location do not comply with the
rules of the operating railroad.

§214.315 Supervision and communica-
tion.

(a) When an employer assigns duties

to a roadway worker that call for that

employee to foul a track, the employer

§214.315

shall provide the employee with a job
briefing that includes information on
the means by which on-track safety is
to be provided, and instruction on the
on-track safety procedures to be fol-
lowed.

(b) A job briefing for on-track safety
shall be deemed complete only after
the roadway worker has acknowledged
understanding of the on-track safety
procedures and instructions presented.

(c) Every roadway work group whose
duties require fouling a track shall
have one roadway worker designated
by the employer to provide on-track
safety for all members of the group.
The designated person shall be quali-
fied under the rules of the railroad that
conducts train operations on those
tracks to provide the protection nec-
essary for on-track safety of each indi-
vidual in the group. The responsible
person may be designated generally, or
specifically for a particular work situa-
tion.

(d) Before any member of a roadway
work group fouls a track, the des-
ignated person providing on-track safe-
ty for the group under paragraph (c) of
this section shall inform each roadway
worker of the on- track safety proce-
dures to be used and followed during
the performance of the work at that
time and location. Each roadway work-
er shall again be so informed at any
time the on-track safety procedures
change during the work period. Such
information shall be given to all road-
way workers affected before the change
is effective, except in cases of emer-
gency. Any roadway workers who, be-
cause of an emergency, cannot be noti-
fied in advance shall be immediately
warned to leave the fouling space and
shall not return to the fouling space
until on-track safety is re-established.

(e) Each lone worker shall commu-
nicate at the beginning of each duty
period with a supervisor or another
designated employee to receive a job
briefing and to advise of his or her
planned itinerary and the procedures
that he or she intends to use for on-
track safety. When communication
channels are disabled, the job briefing
shall be conducted as soon as possible
after the beginning of the work period
when communications are restored.
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§214.317 On-track safety procedures,
generally.

Each employer subject to the provi-
sions of this part shall provide on-
track safety for roadway workers by
adopting a program that contains spe-
cific rules for protecting roadway
workers that comply with the provi-
sions of §§214.319 through 214.337 of this
part.

§214.319 Working limits, generally.

Working limits established on con-
trolled track shall conform to the pro-
visions of §214.321 Exclusive track oc-
cupancy, or §214.323 Foul time, or §214.
325 Train coordination. Working limits
established on non-controlled track
shall conform to the provision of
§214.327 Inaccessible track. Working
limits established under any procedure
shall, in addition, conform to the fol-
lowing provisions:

(a) Only a roadway worker who is
qualified in accordance with §214.353 of
this part shall establish or have con-
trol over working limits for the pur-
pose of establishing on-track safety.

(b) Only one roadway worker shall
have control over working limits on
any one segment of track.

(c) All affected roadway workers
shall be notified before working limits
are released for the operation of trains.
Working limits shall not be released
until all affected roadway workers
have either left the track or have been
afforded on-track safety through train
approach warning in accordance with
§214.329 of this subpart.

§214.321 Exclusive track occupancy.

Working limits established on con-
trolled track through the use of exclu-
sive track occupancy procedures shall
comply with the following require-
ments:

(a) The track within working limits
shall be placed under the control of one
roadway worker by either:

(1) Authority issued to the roadway
worker in charge by the train dis-
patcher or control operator who con-
trols train movements on that track,

(2) Flagmen stationed at each en-
trance to the track within working
limits and instructed by the roadway
worker in charge to permit the move-
ment of trains and equipment into the
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working limits only as permitted by
the roadway worker in charge, or

(3) The roadway worker in charge
causing fixed signals at each entrance
to the working limits to display an as-
pect indicating ““‘Stop.”

(b) An authority for exclusive track
occupancy given to the roadway work-
er in charge of the working limits shall
be transmitted on a written or printed
document directly, by relay through a
designated employee, in a data trans-
mission, or by oral communication, to
the roadway worker by the train dis-
patcher or control operator in charge
of the track.

(1) Where authority for exclusive
track occupancy is transmitted orally,
the authority shall be written as re-
ceived by the roadway worker in
charge and repeated to the issuing em-
ployee for verification.

(2) The roadway worker in charge of
the working limits shall maintain pos-
session of the written or printed au-
thority for exclusive track occupancy
while the authority for the working
limits is in effect.

(3) The train dispatcher or control
operator in charge of the track shall
make a written or electronic record of
all authorities issued to establish ex-
clusive track occupancy.

(c) The extent of working limits es-
tablished through exclusive track oc-
cupancy shall be defined by one of the
following physical features clearly
identifiable to a locomotive engineer
or other person operating a train or
railroad equipment:

(1) A flagman with instructions and
capability to hold all trains and equip-
ment clear of the working limits;

(2) A fixed signal that displays an as-
pect indicating ‘“Stop’’;

(3) A station shown in the time-table,
and identified by name with a sign, be-
yond which train movement is prohib-
ited by train movement authority or
the provisions of a direct train control
system.

(4) A clearly identifiable milepost
sign beyond which train movement is
prohibited by train movement author-
ity or the provisions of a direct train
control system; or

(5) A clearly identifiable physical lo-
cation prescribed by the operating
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rules of the railroad that trains may
not pass without proper authority.

(d) Movements of trains and roadway
maintenance machines within working
limits established through exclusive
track occupancy shall be made only
under the direction of the roadway
worker having control over the work-
ing limits. Such movements shall be
restricted speed unless a higher speed
has been specifically authorized by the
roadway worker in charge of the work-
ing limits.

§214.323 Foul time.

Working limits established on con-
trolled track through the use of foul
time procedures shall comply with the
following requirements:

(a) Foul time may be given orally or
in writing by the train dispatcher or
control operator only after that em-
ployee has withheld the authority of
all trains to move into or within the
working limits during the foul time pe-
riod.

(b) Each roadway worker to whom
foul time is transmitted orally shall re-
peat the track number, track limits
and time limits of the foul time to the
issuing employee for verification be-
fore the foul time becomes effective.

(c) The train dispatcher or control
operator shall not permit the move-
ment of trains or other on-track equip-
ment onto the working limits pro-
tected by foul time until the roadway
worker who obtained the foul time has
reported clear of the track.

§214.325 Train coordination.

Working limits established by a road-
way worker through the use of train
coordination shall comply with the fol-
lowing requirements:

(a) Working limits established by
train coordination shall be within the
segments of track or tracks upon
which only one train holds exclusive
authority to move.

(b) The roadway worker who estab-
lishes working limits by train coordi-
nation shall communicate with a mem-
ber of the crew of the train holding the
exclusive authority to move, and shall
determine that:

(1) The train is visible to the roadway
worker who is establishing the working
limits,

§214.327

(2) The train is stopped,

(3) Further movements of the train
will be made only as permitted by the
roadway worker in charge of the work-
ing limits while the working limits re-
main in effect, and

(4) The crew of the train will not give
up its exclusive authority to move
until the working limits have been re-
leased to the train crew by the road-
way worker in charge of the working
limits.

§214.327 Inaccessible track.

(a) Working limits on non-controlled
track shall be established by rendering
the track within working limits phys-
ically inaccessible to trains at each
possible point of entry by one of the
following features:

(1) A flagman with instructions and
capability to hold all trains and equip-
ment clear of the working limits;

(2) A switch or derail aligned to pre-
vent access to the working limits and
secured with an effective securing de-
vice by the roadway worKker in charge
of the working limits;

(3) A discontinuity in the rail that
precludes passage of trains or engines
into the working limits;

(4) Working limits on controlled
track that connects directly with the
inaccessible track, established by the
roadway worker in charge of the work-
ing limits on the inaccessible track; or

(56) A remotely controlled switch
aligned to prevent access to the work-
ing limits and secured by the control
operator of such remotely controlled
switch by application of a locking or
blocking device to the control of that
switch, when:

(i) The control operator has secured
the remotely controlled switch by ap-
plying a locking or blocking device to
the control of the switch, and

(ii) The control operator has notified
the roadway worker who has estab-
lished the working limits that the re-
quested protection has been provided,
and

(iii) The control operator is not per-
mitted to remove the locking or block-
ing device from the control of the
switch until receiving permission to do
so from the roadway worker who estab-
lished the working limits.
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(b) Trains and roadway maintenance
machines within working limits estab-
lished by means of inaccessible track
shall move only under the direction of
the roadway worker in charge of the
working limits, and shall move at re-
stricted speed.

(c) No operable locomotives or other
items of on-track equipment, except
those present or moving under the di-
rection of the roadway worker in
charge of the working limits, shall be
located within working limits estab-
lished by means of inaccessible track.

§214.329 Train approach warning pro-
vided by watchmen/lookouts.

Roadway workers in a roadway work
group who foul any track outside of
working limits shall be given warning
of approaching trains by one or more
watchmen/lookouts in accordance with
the following provisions:

(a) Train approach warning shall be
given in sufficient time to enable each
roadway worker to move to and occupy
a previously arranged place of safety
not less than 15 seconds before a train
moving at the maximum speed author-
ized on that track can pass the loca-
tion of the roadway worker.

(b) Watchmen/lookouts assigned to
provide train approach warning shall
devote full attention to detecting the
approach of trains and communicating
a warning thereof, and shall not be as-
signed any other duties while func-
tioning as watchmen/lookouts.

(c) The means used by a watchman/
lookout to communicate a train ap-
proach warning shall be distinctive and
shall clearly signify to all recipients of
the warning that a train or other on-
track equipment is approaching.

(d) Every roadway worker who de-
pends upon train approach warning for
on-track safety shall maintain a posi-
tion that will enable him or her to re-
ceive a train approach warning commu-
nicated by a watchman/lookout at any
time while on-track safety is provided
by train approach warning.

(e) Watchmen/lookouts shall commu-
nicate train approach warnings by a
means that does not require a warned
employee to be looking in any par-
ticular direction at the time of the
warning, and that can be detected by
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the warned employee regardless of
noise or distraction of work.

(f) Every roadway worker who is as-
signed the duties of a watchman/look-
out shall first be trained, qualified and
designated in writing by the employer
to do so in accordance with the provi-
sions of §214.349.

(g) Every watchman/lookout shall be
provided by the employer with the
equipment necessary for compliance
with the on-track safety duties which
the watchman/lookout will perform.

§214.331 Definite train location.

A roadway worker may establish on-
track safety by using definite train lo-
cation only where permitted by and in
accordance with the following provi-
sions:

(a) A Class I railroad or a commuter
railroad may only use definite train lo-
cation to establish on-track safety at
points where such procedures were in
use on January 15, 1997.

(b) Each Class I or commuter railroad
shall include in its on-track safety pro-
gram for approval by FRA in accord-
ance with §214.307 of this part a sched-
ule for phase-out of the use of definite
train location to establish on-track
safety.

(c) A railroad other than a Class I or
commuter railroad may use definite
train location to establish on-track
safety on subdivisions only where:

(1) Such procedures were in use on
January 15, 1997, or

(2) The number of trains operated on
the subdivision does not exceed:

(i) Three during any nine-hour period
in which roadway workers are on duty,
and

(ii) Four during any twelve-hour pe-
riod in which roadway workers are on
duty.

(d) Definite train location shall only
be used to establish on-track safety ac-
cording to the following provisions:

(1) Definite train location informa-
tion shall be issued only by the one
train dispatcher who is designated to
authorize train movements over the
track for which the information is pro-
vided.

(2) A definite train location list shall
indicate all trains to be operated on
the track for which the list is provided,
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during the time for which the list is ef-
fective.

(3) Trains not shown on the definite
train location list shall not be operated
on the track for which the list is pro-
vided, during the time for which the
list is effective, until each roadway
worker to whom the list has been
issued has been notified of the train
movement, has acknowledged the noti-
fication to the train dispatcher, and
has canceled the list. A list thus can-
celed shall then be invalid for on-track
safety.

(4) Definite train location shall not
be used to establish on-track safety
within the limits of a manual inter-
locking, or on track over which train
movements are governed by a Traffic
Control System or by a Manual Block
System.

(6) Roadway workers using definite
train location for on-track safety shall
not foul a track within ten minutes be-
fore the earliest time that a train is
due to depart the last station at which
time is shown in approach to the road-
way worker’s location nor until that
train has passed the location of the
roadway worker.

(6) A railroad shall not permit a train
to depart a location designated in a
definite train location list before the
time shown therein.

(7) Each roadway worker who uses
definite train location to establish on-
track safety must be qualified on the
relevant physical characteristics of the
territory for which the train location
information is provided.

§214.333 Informational
trains.

line-ups of

(a) A railroad is permitted to include
informational line-ups of trains in its
on-track safety program for use only
on subdivisions of that railroad upon
which such procedure was in effect on
March 14, 1996.

(b) Each procedure for the use of in-
formational line-ups of trains found in
an on-track safety program shall in-
clude all provisions necessary to pro-
tect roadway workers using the proce-
dure against being struck by trains or
other on-track equipment.

(c) Each on-track safety program
that provides for the use of informa-
tional line-ups shall include a schedule

§214.337

for discontinuance of the procedure by
a definite date.

§214.335 On-track safety procedures
for roadway work groups.

(a) No employer subject to the provi-
sions of this part shall require or per-
mit a roadway worker who is a member
of a roadway work group to foul a
track unless on-track safety is pro-
vided by either working limits, train
approach warning, or definite train lo-
cation in accordance with the applica-
ble provisions of §§214.319, 214.321,
213.323, 214.325, 214.327, 214.329 and
214.331 of this part.

(b) No roadway worker who is a mem-
ber of a roadway work group shall foul
a track without having been informed
by the roadway worker responsible for
the on-track safety of the roadway
work group that on-track safety is pro-
vided.

(c) Roadway work groups engaged in
large-scale maintenance or construc-
tion shall be provided with train ap-
proach warning in accordance with
§214.327 for movements on adjacent
tracks that are not included within
working limits.

§214.337 On-track safety procedures
for lone workers.

(a) A lone worker who fouls a track
while performing routine inspection or
minor correction may use individual
train detection to establish on-track
safety only where permitted by this
section and the on-track safety pro-
gram of the railroad.

(b) A lone worker retains an absolute
right to use on-track safety procedures
other than individual train detection if
he or she deems it necessary, and to oc-
cupy a place of safety until such other
form of on-track safety can be estab-
lished.

(¢) Individual train detection may be
used to establish on-track safety only:

(1) By a lone worker who has been
trained, qualified, and designated to do
so by the employer in accordance with
§214.347 of this subpart;

(2) While performing routine inspec-
tion and minor correction work;

(3) On track outside the limits of a
manual interlocking, a controlled
point, or a remotely controlled hump
yvard facility;
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(4) Where the lone worker is able to
visually detect the approach of a train
moving at the maximum speed author-
ized on that track, and move to a pre-
viously determined place of safety, not
less than 15 seconds before the train
would arrive at the location of the lone
worker;

(5) Where no power-operated tools or
roadway maintenance machines are in
use within the hearing of the lone
worker; and

(6) Where the ability of the lone
worker to hear and see approaching
trains and other on-track equipment is

not impaired by background noise,
lights, precipitation, fog, passing
trains, or any other physical condi-
tions.

(d) The place of safety to be occupied
by a lone worker upon the approach of
a train may not be on a track, unless
working limits are established on that
track.

(e) A lone worker using individual
train detection for on-track safety
while fouling a track may not occupy a
position or engage in any activity that
would interfere with that worker’s
ability to maintain a vigilant lookout
for, and detect the approach of, a train
moving in either direction as pre-
scribed in this section.

(f) A lone worker who uses individual
train detection to establish on-track
safety shall first complete a written
Statement of On-track Safety. The
Statement shall designate the limits of
the track for which it is prepared and
the date and time for which it is valid.
The statement shall show the max-
imum authorized speed of trains within
the limits for which it is prepared, and
the sight distance that provides the re-
quired warning of approaching trains.
The lone worker using individual train
detection to establish on-track safety
shall produce the Statement of On-
track Safety when requested by a rep-
resentative of the Federal Railroad Ad-
ministrator.

§214.339 Audible warning from trains.

Each railroad shall require that the
locomotive whistle be sounded, and the
locomotive bell be rung, by trains ap-
proaching roadway workers on or
about the track. Such audible warning
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shall not substitute for on-track safety
procedures prescribed in this part.

§214.341 Roadway maintenance ma-
chines.

(a) BEach employer shall include in its
on-track safety program specific provi-
sions for the safety of roadway workers
who operate or work near roadway
maintenance machines. Those provi-
sions shall address:

(1) Training and qualification of op-
erators of roadway maintenance ma-
chines.

(2) Establishment and issuance of
safety procedures both for general ap-
plication and for specific types of ma-
chines.

(3) Communication between machine
operators and roadway workers as-
signed to work near or on roadway
maintenance machines.

(4) Spacing between machines to pre-
vent collisions.

(5) Space between machines and road-
way workers to prevent personal in-
jury.

(6) Maximum working and travel
speeds for machines dependent upon
weather, visibility, and stopping capa-
bilities.

(b) Instructions for the safe operation
of each roadway machine shall be pro-
vided and maintained with each ma-
chine large enough to carry the in-
struction document.

(1) No roadway worker shall operate
a roadway maintenance machine with-
out having been trained in accordance
with §214.355.

(2) No roadway worker shall operate
a roadway maintenance machine with-
out having complete knowledge of the
safety instructions applicable to that
machine.

(3) No employer shall assign roadway
workers to work near roadway ma-
chines unless the roadway worker has
been informed of the safety procedures
applicable to persons working near the
roadway machines and has acknowl-
edged full understanding.

(c) Components of roadway mainte-
nance machines shall be kept clear of
trains passing on adjacent tracks.
Where operating conditions permit
roadway maintenance machines to be
less than four feet from the rail of an
adjacent track, the on-track safety
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program of the railroad shall include
the procedural instructions necessary
to provide adequate clearance between
the machine and passing trains.

§214.343 Training and qualification,
general.

(a) No employer shall assign an em-
ployee to perform the duties of a road-
way worker, and no employee shall ac-
cept such assignment, unless that em-
ployee has received training in the on-
track safety procedures associated
with the assignment to be performed,
and that employee has demonstrated
the ability to fulfill the responsibilities
for on-track safety that are required of
an individual roadway worker per-
forming that assignment.

(b) BEach employer shall provide to all
roadway workers in its employ initial
or recurrent training once every cal-
endar year on the on-track safety rules
and procedures that they are required
to follow.

(¢c) Railroad employees other than
roadway workers, who are associated
with on-track safety procedures, and
whose primary duties are concerned
with the movement and protection of
trains, shall be trained to perform
their functions related to on-track
safety through the training and quali-
fication procedures prescribed by the
operating railroad for the primary po-
sition of the employee, including main-
tenance of records and frequency of
training.

(d) Each employer of roadway work-
ers shall maintain written or elec-
tronic records of each roadway worker
qualification in effect. Each record
shall include the name of the em-
ployee, the type of qualification made,
and the most recent date of qualifica-
tion. These records shall be kept avail-
able for inspection and photocopying
by the Federal Railroad Administrator
during regular business hours.

§214.345 Training for all
workers.

The training of all roadway workers
shall include, as a minimum, the fol-
lowing:

(a) Recognition of railroad tracks
and understanding of the space around
them within which on-track safety is
required.

roadway
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(b) The functions and responsibilities
of various persons involved with on-
track safety procedures.

(c) Proper compliance with on-track
safety instructions given by persons
performing or responsible for on-track
safety functions.

(d) Signals given by watchmen/look-
outs, and the proper procedures upon
receiving a train approach warning
from a lookout.

(e) The hazards associated with work-
ing on or near railroad tracks, includ-
ing review of on-track safety rules and
procedures.

§214.347 Training and qualification
for lone workers.

Each lone worker shall be trained
and qualified by the employer to estab-
lish on-track safety in accordance with
the requirements of this section, and
must be authorized to do so by the rail-
road that conducts train operations on
those tracks.

(a) The training and qualification for
lone workers shall include, as a min-
imum, consideration of the following
factors:

(1) Detection of approaching trains
and prompt movement to a place of
safety upon their approach.

(2) Determination of the distance
along the track at which trains must
be visible in order to provide the pre-
scribed warning time.

(3) Rules and procedures prescribed
by the railroad for individual train de-
tection, establishment of working lim-
its, and definite train location.

(4) On-track safety procedures to be
used in the territory on which the em-
ployee is to be qualified and permitted
to work alone.

(b) Initial and periodic qualification
of a lone worker shall be evidenced by
demonstrated proficiency.

§214.349 Training and qualification of
watchmen/lookouts.

(a) The training and qualification for
roadway workers assigned the duties of
watchmen/lookouts shall include, as a
minimum, consideration of the fol-
lowing factors:

(1) Detection and recognition of ap-
proaching trains.

(2) Effective warning of roadway
workers of the approach of trains.
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(3) Determination of the distance
along the track at which trains must
be visible in order to provide the pre-
scribed warning time.

(4) Rules and procedures of the rail-
road to be used for train approach
warning.

(b) Initial and periodic qualification
of a watchman/lookout shall be evi-
denced by demonstrated proficiency.

§214.351 Training and qualification of
flagmen.

(a) The training and qualification for
roadway workers assigned the duties of
flagmen shall include, as a minimum,
the content and application of the op-
erating rules of the railroad pertaining
to giving proper stop signals to trains
and holding trains clear of working
limits.

(b) Initial and periodic qualification
of a flagman shall be evidenced by
demonstrated proficiency.

§214.353 Training and qualification of
roadway workers who provide on-
track safety for roadway work
groups.

(a) The training and qualification of
roadway workers who provide for the
on-track safety of groups of roadway
workers through establishment of
working limits or the assignment and
supervision of watchmen/lookouts or
flagmen shall include, as a minimum:

(1) All the on-track safety training
and qualification required of the road-
way workers to be supervised and pro-
tected.

(2) The content and application of the
operating rules of the railroad per-
taining to the establishment of work-
ing limits.

(3) The content and application of the
rules of the railroad pertaining to the
establishment or train approach warn-
ing.

(4) The relevant physical characteris-
tics of the territory of the railroad
upon which the roadway worker is
qualified.

(b) Initial and periodic qualification
of a roadway worker to provide on
track safety for groups shall be evi-
denced by a recorded examination.

49 CFR Ch. Il (10-1-05 Edition)

§214.355 Training and qualification in
on-track safety for operators of
roadway maintenance machines.

(a) The training and qualification of
roadway workers who operate roadway
maintenance machines shall include,
as a minimum:

(1) Procedures to prevent a person
from being struck by the machine
when the machine is in motion or oper-
ation.

(2) Procedures to prevent any part of
the machine from being struck by a
train or other equipment on another
track.

(3) Procedures to provide for stopping
the machine short of other machines or
obstructions on the track.

(4) Methods to determine safe oper-
ating procedures for each machine that
the operator is expected to operate.

(b) Initial and periodic qualification
of a roadway worker to operate road-
way maintenance machines shall be
evidenced by demonstrated proficiency.

Subpart D—On-Track Roadway
Maintenance Machines and
Hi-Rail Vehicles

SOURCE: 68 FR 44407, July 28, 2003, unless
otherwise noted.

§214.501 Purpose and scope.

(a) The purpose of this subpart is to
prevent accidents and casualties
caused by the lawful operation of on-
track roadway maintenance machines
and hi-rail vehicles.

(b) This subpart prescribes minimum
safety standards for on-track roadway
maintenance machines and hi-rail ve-
hicles. An employer may prescribe ad-
ditional or more stringent standards
that are consistent with this subpart.

(c) Any working condition that in-
volves the protection of employees en-
gaged in roadway maintenance duties
covered by this subpart but is not with-
in the subject matter addressed by this
subpart, including employee exposure
to noise, shall be governed by the regu-
lations of the TU.S. Department of
Labor, Occupational Safety and Health
Administration.
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§214.503 Good-faith challenges; proce-
dures for notification and resolu-
tion.

(a) An employee operating an on-
track roadway maintenance machine
or hi-rail vehicle shall inform the em-
ployer whenever the employee makes a
good-faith determination that the ma-
chine or vehicle does not comply with
FRA regulations or has a condition
that inhibits its safe operation.

(b) Any employee charged with oper-
ating an on-track roadway mainte-
nance machine or hi-rail vehicle cov-
ered by this subpart may refuse to op-
erate the machine or vehicle if the em-
ployee makes a good-faith determina-
tion that it does not comply with the
requirements of this subpart or has a
condition that inhibits its safe oper-
ation. The employer shall not require
the employee to operate the machine
or vehicle until the challenge resulting
from the good-faith determination is
resolved.

(c) Each employer shall have in place
and follow written procedures to assure
prompt and equitable resolution of
challenges resulting from good-faith
determinations made in accordance
with this section. The procedures shall
include specific steps to be taken by
the employer to investigate each good-
faith challenge, as well as procedures
to follow once the employer finds a
challenged machine or vehicle does not
comply with this subpart or is other-
wise unsafe to operate. The procedures
shall also include the title and location
of the employer’s designated official.

§214.505 Required environmental con-
trol and protection systems for new
on-track roadway maintenance ma-
chines with enclosed cabs.

(a) The following new on-track road-
way maintenance machines shall be
equipped with enclosed cabs with oper-
ative heating systems, operative air
conditioning systems, and operative
positive pressurized ventilation sys-
tems:

(1) Ballast regulators;

(2) Tampers;

(3) Mechanical brooms;

(4) Rotary scarifiers;

(5) Undercutters; and
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(6) Functional equivalents of any of
the machines identified in paragraphs
(a)(1) through (a)(b) of this section.

(b) New on-track roadway mainte-
nance machines, and existing on-track
roadway maintenance machines spe-
cifically designated by the employer, of
the types identified in paragraphs (a)(1)
through (a)(b) of this section, or func-
tionally equivalent thereto, shall be
capable of protecting employees in the
cabs of the machines from exposure to
air contaminants, in accordance with
29 CFR 1910.1000.

(c) An employer shall maintain a list
of new and designated existing on-
track roadway maintenance machines
of the types identified in paragraphs
(a)(1) through (a)(b) of this section, or
functionally equivalent thereto. The
list shall be kept current and made
available to the Federal Railroad Ad-
ministration and other Federal and
State agencies upon request.

(d) An existing roadway maintenance
machine of the type identified in para-
graphs (a)(1) through (a)(b) of this sec-
tion, or functionally equivalent there-
to, becomes ‘‘designated’ when the em-
ployer adds the machine to the list re-
quired in paragraph (c) of this section.
The designation is irrevocable, and the
designated existing roadway mainte-
nance machine remains subject to
paragraph (b) of this section until it is
retired or sold.

(e) If the ventilation system on a new
on-track roadway maintenance ma-
chine or a designated existing on-track
roadway maintenance machine of the
type identified in paragraphs (a)(1)
through (a)(b) of this section, or func-
tionally equivalent thereto, becomes
incapable of protecting an employee in
the cab of the machine from exposure
to air contaminants in accordance with
29 CFR 1910.1000, personal respiratory
protective equipment shall be provided
for each such employee until the ma-
chine is repaired in accordance with
§214.531.

(f) Personal respiratory protective
equipment provided under paragraph
(e) of this section shall comply with 29
CFR 1910.134.

(g) New on-track roadway mainte-
nance machines with enclosed cabs,
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other than the types identified in para-
graphs (a)(1) through (a)(b) of this sec-
tion or functionally equivalent thereto,
shall be equipped with operative heat-
ing and ventilation systems.

(h) When new on-track roadway
maintenance machines require oper-
ation from non-enclosed stations out-
side of the main cab, the non-enclosed
stations shall be equipped, where fea-
sible from an engineering standpoint,
with a permanent or temporary roof,
canopy, or umbrella designed to pro-
vide cover from normal rainfall and
midday sun.

§214.507 Required safety equipment
for new on-track roadway mainte-
nance machines.

(a) Each new on-track roadway main-
tenance machine shall be equipped
with:

(1) A seat for each operator, except as
provided in paragraph (b) of this sec-
tion;

(2) A safe and secure position with
handholds, handrails, or a secure seat
for each roadway worker transported
on the machine. Each position shall be
protected from moving parts of the ma-
chine;

(3) A positive method of securement
for turntables, on machines equipped
with a turntable, through engagement
of pins and hooks that block the de-
scent of turntable devices below the
rail head when not in use;

(4) A windshield with safety glass, or
other material with similar properties,
if the machine is designed with a wind-
shield. Each new on-track roadway
maintenance machine designed with a
windshield shall also have power wind-
shield wipers or suitable alternatives
that provide the machine operator an
equivalent level of vision if windshield
wipers are incompatible with the wind-
shield material;

(5) A machine braking system capa-
ble of effectively controlling the move-
ment of the machine under normal op-
erating conditions;

(6) A first-aid kit that is readily ac-
cessible and complies with 29 CFR
1926.50(d)(2); and

(7) An operative and properly charged
fire extinguisher of 5 BC rating or high-
er which is securely mounted and read-
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ily accessible to the operator from the
operator’s work station.

(b) Each new on-track roadway main-
tenance machine designed to be oper-
ated and transported by the operator in
a standing position shall be equipped
with handholds and handrails to pro-
vide the operator with a safe and se-
cure position.

(c) Each new on-track roadway main-
tenance machine that weighs more
than 32,500 pounds light weight and is
operated in excess of 20 mph shall be
equipped with a speed indicator that is
accurate within 6 mph of the actual
speed at speeds of 10 mph and above.

(d) Each new on-track roadway main-
tenance machine shall have its as-built
light weight displayed in a conspicuous
location on the machine.

[68 FR 44407, July 28, 2003, as amended at 69
FR 8839, Feb. 26, 2004]

§214.509 Required visual illumination
and reflective devices for new on-
track roadway maintenance ma-
chines.

Each new on-track roadway mainte-
nance machine shall be equipped with
the following visual illumination and
reflective devices:

(a) An illumination device, such as a
headlight, capable of illuminating ob-
structions on the track ahead in the di-
rection of travel for a distance of 300
feet under normal weather and atmos-
pheric conditions;

(b) Work lights, if the machine is op-
erated during the period between one-
half hour after sunset and one-half
hour before sunrise or in dark areas
such as tunnels, unless equivalent
lighting is otherwise provided;

(c) An operative 360-degree intermit-
tent warning light or beacon mounted
on the roof of the machine. New road-
way maintenance machines that are
not equipped with fixed roofs and have
a light weight less than 17,500 pounds
are exempt from this requirement;

(d) A brake light activated by the ap-
plication of the machine braking sys-
tem, and designed to be visible for a
distance of 300 feet under normal
weather and atmospheric conditions;
and

(e) Rearward viewing devices, such as
rearview mirrors.
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§214.511 Required audible warning
devices for new on-track roadway
maintenance machines.

Each new on-track roadway mainte-
nance machine shall be equipped with:

(a) A horn or other audible warning
device that produces a sound loud
enough to be heard by roadway work-
ers and other machine operators within
the immediate work area. The trig-
gering mechanism for the device shall
be clearly identifiable and within easy
reach of the machine operator; and

(b) An automatic change-of-direction
alarm which provides an audible signal
that is at least three seconds long and
is distinguishable from the surrounding
noise. Change of direction alarms may
be interrupted by the machine operator
when operating the machine in the
work mode if the function of the ma-
chine would result in a constant, or al-
most constant, sounding of the device.
In any action brought by FRA to en-
force the change-of-direction alarm re-
quirement, the employer shall have the
burden of proving that use of the
change-of-direction alarm in a par-
ticular work function would cause a
constant, or almost constant, sounding
of the device.

§214.513 Retrofitting of existing on-
track roadway maintenance ma-
chines; general.

(a) Each existing on-track roadway
maintenance machine shall have a safe
and secure position with handholds,
handrails, or a secure seat or bench po-
sition for each roadway worker trans-
ported on the machine. Each position
shall be protected from moving parts of
the machine.

(b) By March 28, 2005, each existing
on-track roadway maintenance ma-
chine shall be equipped with a perma-
nent or portable horn or other audible
warning device that produces a sound
loud enough to be heard by roadway
workers and other machine operators
within the immediate work area. The
triggering mechanism for the device
shall be clearly identifiable and within
easy reach of the machine operator.

(c) By March 28, 2005, each existing
on-track roadway maintenance ma-
chine shall be equipped with a perma-
nent illumination device or a portable
light that is securely placed and not
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hand-held. The illumination device or
portable light shall be capable of illu-
minating obstructions on the track
ahead for a distance of 300 feet under
normal weather and atmospheric con-
ditions when the machine is operated
during the period between one-half
hour after sunset and one-half hour be-
fore sunrise or in dark areas such as
tunnels.

[68 FR 44407, July 28, 2003, as amended at 69
FR 8839, Feb. 26, 2004]

§214.515 Overhead covers for existing
on-track roadway maintenance ma-
chines.

(a) For those existing on-track road-
way maintenance machines either cur-
rently or previously equipped with
overhead covers for the operator’s posi-
tion, defective covers shall be repaired,
and missing covers shall be reinstalled,
by March 28, 2005 and thereafter main-
tained in accordance with the provi-
sions of §214.531.

(b) For those existing on-track road-
way maintenance machines that are
not already equipped with overhead
covers for the operator’s position, the
employer shall evaluate the feasibility
of providing an overhead cover on such
a machine if requested in writing by
the operator assigned to operate the
machine or by the operator’s des-
ignated representative. The employer
shall provide the operator a written re-
sponse to each request within 60 days.
When the employer finds the addition
of an overhead cover is not feasible, the
response shall include an explanation
of the reasoning used by the employer
to reach that conclusion.

(c) For purposes of this section, over-
head covers shall provide the opera-
tor’s position with cover from normal
rainfall and midday sun.

§214.517 Retrofitting of existing on-
track roadway maintenance ma-
chines manufactured on or after
January 1, 1991.

In addition to meeting the require-
ments of §214.513, after March 28, 2005
each existing on-track roadway main-
tenance machine manufactured on or
after January 1, 1991, shall have the
following:

(a) A change-of-direction alarm or
rearview mirror or other rearward
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viewing device, if either device is fea-
sible, given the machine’s design, and
if either device adds operational safety
value, given the machine’s function. In
any action brought by FRA to enforce
this requirement, the employer shall
have the burden of proving that neither
device is feasible or adds operational
safety value, or both, given the ma-
chine’s design or work function.

(b) An operative heater, when the
machine is operated at an ambient
temperature less than 50 degrees Fahr-
enheit and is equipped with, or has
been equipped with, a heater installed
by the manufacturer or the railroad.

(c) The light weight of the machine
stenciled or otherwise clearly dis-
played on the machine, if the light
weight is known.

(d) Reflective material, or a reflec-
tive device, or operable brake lights.

(e) Safety glass when its glass is nor-
mally replaced, except that replace-
ment glass that is specifically intended
for on-track roadway maintenance ma-
chines and is in the employer’s inven-
tory as of September 26, 2003 may be
utilized until exhausted.

(f) A turntable restraint device, on
machines equipped with a turntable, to
prevent undesired lowering, or a warn-
ing light indicating that the turntable
is not in the normal travel position.

[68 FR 44407, July 28, 2003, as amended at 69
FR 8839, Feb. 26, 2004]

§214.518 Safe and secure positions for
riders.

On or after March 1, 2004, a roadway
worker, other than the machine oper-
ator, is prohibited from riding on any
on-track roadway maintenance ma-
chine unless a safe and secure position
for each roadway worker on the ma-
chine is clearly identified by sten-
ciling, marking, or other written no-
tice.

[69 FR 8839, Feb. 26, 2004]

§214.519 Floors, decks, stairs, and lad-
ders of on-track roadway mainte-
nance machines.

Floors, decks, stairs, and ladders of
on-track roadway maintenance ma-
chines shall be of appropriate design
and maintained to provide secure ac-
cess and footing, and shall be free of
oil, grease, or any obstruction which
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creates a slipping, falling, or fire haz-
ard.

§214.521 Flagging equipment for on-
track roadway maintenance ma-
chines and hi-rail vehicles.

Each on-track roadway maintenance
machine and hi-rail vehicle shall have
on board a flagging kit that complies
with the operating rules of the railroad
if:

(a) The equipment is operated over
trackage subject to a railroad oper-
ating rule requiring flagging; and

(b)(1) The equipment is not part of a
roadway work group; or

(2) The equipment is the lead or trail-
ing piece of equipment in a roadway
work group operating under the same
occupancy authority.

[69 FR 8839, Feb. 26, 2004]

§214.523 Hi-rail vehicles.

(a) The hi-rail gear of all hi-rail vehi-
cles shall be inspected for safety at
least annually and with no more than
14 months between inspections. Tram,
wheel wear, and gage shall be measured
and, if necessary, adjusted to allow the
vehicle to be safely operated.

(b) Each employer shall keep records
pertaining to compliance with para-
graph (a) of this section. Records may
be kept on forms provided by the em-
ployer or by electronic means. The em-
ployer shall retain the record of each
inspection until the next required in-
spection is performed. The records
shall be made available for inspection
and copying during normal business
hours by representatives of FRA and
States participating under part 212 of
this chapter. The records may be kept
on the hi-rail vehicle or at a location
designated by the employer.

(c) A new hi-rail vehicle shall be
equipped with:

(1) An automatic change-of-direction
alarm or backup alarm that provides
an audible signal at least three seconds
long and distinguishable from the sur-
rounding noise; and

(2) An operable 360-degree intermit-
tent warning light or beacon mounted
on the outside of the vehicle.

(d)(1) The operator of a hi-rail vehicle
shall check the vehicle for compliance
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with this subpart, prior to using the ve-
hicle at the start of the operator’s
work shift.

(2) A non-complying condition that
cannot be repaired immediately shall
be tagged and dated in a manner pre-
scribed by the employer and reported
to the designated official.

(3) Non-complying automatic change-
of-direction alarms, backup alarms,
and 360-degree intermittent warning
lights or beacons shall be repaired or
replaced as soon as practicable within
seven calendar days.

§214.525 Towing with on-track road-
way maintenance machines or hi-
rail vehicles.

(a) When used to tow pushcars or
other maintenance-of-way equipment,
each on-track roadway maintenance
machine or hi-rail vehicle shall be
equipped with a towing bar or other
coupling device that provides a safe
and secure attachment.

(b) An on-track roadway mainte-
nance machine or hi-rail vehicle shall
not be used to tow pushcars or other
maintenance-of-way equipment if the
towing would cause the machine or hi-
rail vehicle to exceed the capabilities
of its braking system. In determining
the limit of the braking system, the
employer must consider the track
grade (slope), as well as the number
and weight of pushcars or other equip-
ment to be towed.

§214.527 On-track roadway mainte-
nance machines; inspection for
cor_npliance and schedule for re-
pairs.

(a) The operator of an on-track road-
way maintenance machine shall check
the machine components for compli-
ance with this subpart, prior to using
the machine at the start of the opera-
tor’s work shift.

(b) Any non-complying condition
that cannot be repaired immediately
shall be tagged and dated in a manner
prescribed by the employer and re-
ported to the designated official.

(c) The operation of an on-track
roadway maintenance machine with a
non-complying condition shall be gov-
erned by the following requirements:

(1) An on-track roadway maintenance
machine with headlights or work lights
that are not in compliance may be op-

§214.531

erated for a period not exceeding 7 cal-
endar days and only during the period
between one-half hour before sunrise
and one-half hour after sunset;

(2) A portable horn may be sub-
stituted for a non-complying or miss-
ing horn for a period not exceeding
seven calendar days;

(3) A fire extinguisher readily avail-
able for use may temporarily replace a
missing, defective or discharged fire
extinguisher on a new on-track road-
way maintenance machine for a period
not exceeding 7 calendar days, pending
the permanent replacement or repair of
the missing, defective or used fire ex-
tinguisher;

(4) Non-complying automatic change-
of-direction alarms, backup alarms,
and 360-degree intermittent warning
lights or beacons shall be repaired or
replaced as soon as practicable within 7
calendar days; and

(5) A structurally defective or miss-
ing operator’s seat shall be replaced or
repaired within 24 hours or by the start
of the machine’s next tour of duty,
whichever is later. The machine may
be operated for the remainder of the
operator’s tour of duty if the defective
or missing operator’s seat does not pre-
vent its safe operation.

§214.529 In-service failure of primary
braking system.

(a) In the event of a total in-service
failure of its primary braking system,
an on-track roadway maintenance ma-
chine may be operated for the remain-
der of its tour of duty with the use of
a secondary braking system or by cou-
pling to another machine, if such oper-
ations may be done safely.

(b) If the total in-service failure of an
on-track roadway maintenance ma-
chine’s primary braking system occurs
where other equipment is not available
for coupling, the machine may, if it is
safe to do so, travel to a clearance or
repair point where it shall be placed
out of service until repaired.

§214.531 Schedule of repairs; general.

Except as provided in §§214.527(c)(b),
214.529, and 214.533, an on-track road-
way maintenance machine or hi-rail
vehicle that does not meet all the re-
quirements of this subpart shall be
brought into compliance as soon as
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practicable within seven calendar days.
If repairs are not made within seven
calendar days, the on-track roadway
maintenance machine or hi-rail vehicle
shall be placed out of on-track service.

§214.533 Schedule of repairs subject
to availability of parts.

(a) The employer shall order a part
necessary to repair a non-complying
condition on an on-track roadway
maintenance machine or a hi-rail vehi-
cle by the end of the next business day
following the report of the defect.

(b) When the employer cannot repair
a non-complying condition as required
by §214.531 because of the temporary
unavailability of a necessary part, the
employer shall repair the on-track
roadway maintenance machine or hi-
rail vehicle within seven calendar days
after receiving the necessary part. The
employer may continue to use the on-
track roadway maintenance machine
or hi-rail vehicle with a non-complying
condition until receiving the necessary
part(s) for repair, subject to the re-
quirements of §214.503. However, if a
non-complying condition is not re-
paired within 30 days following the re-
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port of the defect, the employer shall
remove the on-track roadway mainte-
nance machine or hi-rail vehicle from
on-track service until it is brought
into compliance with this subpart.

(c) If the employer fails to order a
part necessary to repair the reported
non-complying condition, or if it fails
to install an available part within the
required seven calendar days, the on-
track roadway maintenance machine
or hi-rail vehicle shall be removed from
on-track service until brought into
compliance with this subpart.

(d) Each employer shall maintain
records pertaining to compliance with
this section. Records may be kept on
forms provided by the employer or by
electronic means. The employer shall
retain each record for at least one
year, and the records shall be made
available for inspection and copying
during normal business hours by rep-
resentatives of FRA and States partici-
pating under part 212 of this chapter.
The records may be kept on the on-
track roadway maintenance machine
or hi-rail vehicle or at a location des-
ignated by the employer.

APPENDIX A TO PART 214—SCHEDULE OF CIVIL PENALTIES!

Section Violation Willful
Subpart B—Bridge Worker Safety Standards
214.103 Fall protection:
(i) Failure to provide fall ProteCtion ...........cccooiiiiiiiiiicisce e $5,000 $10,000
(ii) Failure to use fall protection OO RUOPR RN 2,500
214.105 Standards and practices:
(a) General:
(1) Fall protection used for other pUrPOSES ..........ccccvciiiiiririciiiciccc e 2,500 5,000
(2) Failure to remove from service ........ 2,500 5,000
(3) Failure to protect from deterioration 2,500 5,000
(4) Failure to inspect and remove ......... 5,000 10,000
(5) Failure to train ............ s 5,000 10,000
(6) Failure to provide for Prompt rESCUE .........ccueruiriiiiiiiiient i 5,000 10,000
(7) Failure to prevent damage ..........ccocoiririeiierieee ettt 2,500 5,000
(8) Failure t0 USE PrOPEr CONNECIOIS ......c.ccurtiiruiieieeeiieeiere ettt e e 2,500 5,000
(9) Failure to use proper @NChOTAgES ...........cccuiirieiiiiiiiriiiniee et 2,500 5,000
(b) Fall arrest system:
(1)—(17) Failure to provide conforming €qUIPMENt ..........cccoiririiiiineninee s 2,500 5,000
(c) Safety net systems:
(1) Failure to install close to workplace OO 2,500 5,000
(2) Failure to provide fall arrest if over 30 fEet .........cccourioiriiiriirceeeee e 5,000 10,000
(3) Failure to provide for unobstructed fall 5,000 10,000
(4) Failure to test .... 2,500 5,000
(5) Failure to use proper equipment ..... 2,500 5,000
(6) Failure to prevent contact with surface below ..... 5,000 10,000
(7) Failure to properly install - . e 5,000 10,000
(8) Failure to remove defeCtive NELS ..o 5,000 10,000
(9) Failure to inspect ......... et e b £ R e h et h sttt b et n e nene 5,000 10,000
(10) Failure to remove objects .............. et et 1,000 2,500
(11)—(13) Failure to use conforming equipment ........ 2,500 10,000
214.107 Working over water:
(a)(i) Failure to provide life VESt .......c.cciiiiiiiiiiiii s 5,000 10,000
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(ii) Failure t0 USE life VESE ..o | e 1,500
(c) Failure to inspect 2,500 5,000
(e)(i) Failure to provide ring bouys 5,000 10,000
(ii) Failure to use ring bouys - 1,500
(f)(i) Failure to provide skiff ...... . 1,000 2,500
(ii) Failure to use skiff ...... e | e 1,500
214.109 Scaffolding:
(a)—(f) Failure to provide conforming equipment .... 2,500 5,000
214.113 Head protection:
(a)(i) Failure to provide 2,500 5,000
(i) FaUIE 0 USE ...oueieiiieiieieeieteet ettt sttt sne e e s snennes | eens 1,500
(b) or (c) Failure to prowde conformlng equlpment ...... 2,500 5,000
214.115 Foot protection:
(a)(i) Failure to require use of . e ———— 2,500 5,000
(i) FalUre 10 USE ....cviuiiiiiiiiiiiic e | e 1,500
214.117 Eye and face protection:
(a)(i) Failure to provide 2,500 5,000
(ii) Failure to use . ettt ettt ettt n et be et e e e nnenens | eene 1,500
(b) Failure to use conformlng equment ..... 2,500 5,000
(c) Use of defective equipment . . 2,500 5,000
(d) Failure to provide for corrective Ienses JRTTT U RRN 2,500 5,000
Subpart C—Roadway Worker Protectlon Rule
214.303 Railroad on-track safety programs, generally:
(a) Failure of a railroad to implement an On-track Safety Program 10,000 20,000
(b) On-track Safety Program of a railroad includes no internal monitoring procedure 5,000 10,000
214.305 Compliance Dates:
Failure of a railroad to comply by the specified dates .... e ————— 5,000 10,000
214.307 Review and approval of individual on-track safety programs by FRA
(a)(i) Failure to notify FRA of adoption of On-track Safety Program 1,000 5,000
(if) Failure to designate primary person to contact for program review .. 1,000 2,000
214.309 On-track safety program documents:
(1) On-track Safety Manual not provided to prescribed employees .. 2,000 5,000
(2) On-track Safety Program documents issued in fragments 2,000 5,000
214.311 Responsibility of employers:
(b) Roadway worker required by employer to foul a track during an unresolved challenge ........ 5,000 10,000
(c) Roadway workers not provided with written procedure to resolve challenges of on-track
safety procedures . e ——— 5,000 10,000
214.313 Responsibility of |nd|V|duaI roadway workers
(b) Roadway worker fouling a track when not necessary in the performance of duty ... | cociiiiiie 1,000
(c) Roadway worker fouling a track without ascertaining that provision is made for on-track
SATBLY ettt n e ne e nenennenne | eaees 1,500
(d) Roadway worker failing to notlfy employer of determlnatlon of |mproper on- lrack safety pro-
visions ............. s | s 3,000
214.315 Supervision and communlcatlon
(a) Failure of employer to provide job briefing 2,000 10,000
(b) Incomplete job briefing ..... 2,000 5,000
(c)(i) Failure to designate roadway worker in charge of roadway work group . 2,000 5,000
(i) Designation of more than one roadway worker in charge of one roadway work group ... 1,000 2,000
(iii) Designation of non-qualified roadway worker in charge of roadway work group . 3,000 6,000
(d)(i) Failure to notify roadway workers of on-track safety procedures in effect ... 3,000 6,000
(i) Incorrect information provided to roadway workers regarding on-track safety proce-
dures in effect .............. . 3,000 6,000
(iii) Failure to notify roadway workers of change in on-track safety procedures ........... 3,000 6,000
(e)(i) Failure of lone worker to communicate with designated employee for daily job briefing 1,500
(ii) Failure of employer to provide means for lone worker to receive daily job briefing ......... 6,000
214.317 On-track safety procedures, generally:
On-track safety rules conflict with this part ............... e ———— 5,000 10,000
214.319 Working limits, generally:
(a) Non-qualified roadway worker in charge of working limits 5,000 10,000
(b) More than one roadway worker in charge of working limits on the same track segment 2,000 5,000
(c)(1) Working limits released without notifying all affected roadway workers . 5,000 10,000
(2) Working limits released before all affected roadway workers are otherwise protected ... 5,000 10,000
214.321 Exclusive track occupancy:
(b) Improper transmission of authority for exclusive track occupancy 2,000 5,000
(b)(1) Failure to repeat authority for exclusive track occupancy to issuing employee . 1,500
(2) Failure to retain possession of written authority for exclusive track occupancy ............ | .o 1,000
() Failure to record authority for exclusive track occupancy when issued ...........cccccceevies | e 2,000
(c) Limits of exclusive track occupancy not identified by proper physical features ...................... 2,000 4,000
(d)(1) Movement authorized into limits of exclusive track occupancy without authority of road-
WaY WOFKET N ChAIGE .....ooieiiiiiiieei et 5,000 10,000
(2) Movement authorized within I|m|ts of excluswe track occupancy wnhout authority of
roadway WOrker in Charge ..o 5,000 10,000
(3) Movement within limits of excluswe track occupancy exceedlng restrlcted speed with-
out authority of roadway worker in charge ........... e 5,000 10,000
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Section Violation Willful
214.323 Foul time:
(a) Foul time authority overlapping movement authority of train or equipment ............ccccccceeueeee 5,000 10,000
(b) Failure to repeat foul time authority to issuing employee ............... FRURURPTRURVRRPITS IV 1,500
214.325 Train coordination:
(a) Train coordination limits established where more than one train is authorized to operate ..... 1,500 4,000
(b)(1) Train coordination established with train not visible to roadway worker at the time .......... | .cccccevinenne 1,500
(2) Train coordination established with moving train FRPUPPRURRURUORI IO 1,500
(3) Coordinated train moving without authority of roadway worker in charge . 2,000 5,000
(4) Coordinated train releasing movement authority while working limits are in effect . 3,000 6,000
214.327 Inaccessible track:
(a) Improper control of entry to inaccessible track ........... 3,000 6,000
(5) Remotely controlled switch not properly secured by control operator . 3,000 6,000
(b) Train or equipment moving within inaccessible track limits without permission of roadway
worker in charge e 3,000 6,000
(c) Unauthorized train or eqmpment Iocated within |nacceSS|bIe track limMits oo 2,000 5,000
214.329 Train approach warning provided by watchmen/lookouts:
(a) Failure to give timely warning of approaching train .... 5,000
(b)(1) Failure of watchman/lookout to give full attention to detectlng approach of traln 3,000
(2) Assignment of other duties to watchman/lookout . . 5,000
(c) Failure to provide proper warning signal devices ...... 5,000
(d) Failure to maintain position to receive train approach warning S|gnal 2,000
(e) Failure to communicate proper warning signal ........... 3,000
(f)(1) Assignment of non-qualified person as watchman/IooKOUt ............cceoererirerrceenieenieeneeees 5,000
(2) Non-qualified person accepting assignment as watchman/lookout ............. RO 1,500
(g) Failure to properly equip a watchman/lookout ............ e —————— 2,000 4,000
214.331 Definite train location:
(a) Definite train location established where prohibited ... 5,000
(b) Failure to phase out definite train location by required date ... 5,000
(d)(1) Train location information issued by unauthorized person .. 5,000
(2) Failure to include all trains operated on train location list 5,000
(5) Failure to clear a by ten minutes at the last station at which time is shown . 2,000
(6) Train passing station before time shown in train location list 5,000
(7) Non-qualified person using definite train location to establish on- track safety 2,000 3,000
214.333 Informational line-ups of trains:
(a) Informational line-ups of trains used for on-track safety where prohibited ............ccccccenees 3,000 5,000
(b) Informational line-up procedures inadequate to protect roadway workers 5,000 10,000
(c) Failure to discontinue informational line-ups by required date 5,000 10,000
214.335 On-track safety procedures for roadway work groups :
(a) Failure to provide on-track safety for a member of a roadway work group 3,000 5,000
(b) Member of roadway work group fouling a track without authority of employee in charge ...... | ..cccooviiinenene 2,000
(c) Failure to provide train approach warning or working limits on adjacent track where re-
quired ....c.ceceee e —————. 3,000 5,000
214.337 On-track safety procedures for lone workers
(b) Failure by employer to permit individual discretion in use of individual train detection .. 5,000 10,000
(c)(1) Individual train detection used by non-qualified employee 4,000
(2) Use of individual train detection while engaged in heavy or distracting work 2,000
(3) Use of individual train detection in controlled point or manual interlocking 2,000
(4) Use of individual train detection with insufficient visibility ...... 2,000
(5) Use of individual train detection with interfering noise .. 2,000
(6) Use of individual train detection while a train is passing ........ 3,000
(d) Failure to maintain access to place of safety clear of live tracks 2,000
(e) Lone worker unable to maintain vigilant lookout ........ 2,000
(f)(1) Failure to prepare written statement of on-track safety 1,500
(2) Incomplete written statement of on-track safety . . 1,000
(3) Failure to produce written statement of on-track safety to FRA e | e 1,500
214.339 Audible warning from trains:
(a) Failure to require audible warning from trains .......... e 2,000 4,000
(b) Failure of train to give audible warning where required e ——— 1,000 3,000
214.341 Roadway maintenance machines:
(a) Failure of on-track safety program to include provisions for safety near roadway mainte-
nance machines e ———— 3,000 5,000
(b) Failure to provide operatlng |nstruct|ons 2,000 4,000
(1) Assignment of non-qualified employee to operate machme 2,000 5,000
(2) Operator unfamiliar with safety instructions for machine . 2,000 5,000
(3) Roadway worker working with unfamiliar machine . 2,000 5,000
(c) Roadway maintenance machine not clear of passing trains ............cccccceiiiiiiiiiiiiicieen, 3,000 6,000
214.343 Training and qualification, general:
(a)(1) Failure of railroad program to include training provisions 5,000 10,000
(2) Failure to provide initial training . 3,000 6,000
(b) Failure to provide annual training . 2,500 5,000
(c) Assignment of non-qualified railroad employees to prowde on- track safety ... 4,000 8,000
(d)(1) Failure to maintain records of qualifications ........... . 2,000 4,000
(2) Incomplete records of qualifications e 1,000 3,000
(3) Failure to provide records of qualifications to FRA s 2,000 4,000
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214.345 Training for all roadway workers
214.347 Training and qualification for lone workers
214.349 Training and qualification of watchmen/lookouts
214.351 Training and qualification of flagmen
214.353 Training and qualification of roadway workers who provide on-track safety for roadway
work groups
214.355 Training and qualification in on-track safety for operators of roadway maintenance ma-
chines
Subpart D—On-Track Roadway Maintenance Machines and Hi-Rail Vehicles
214.503 Good-faith challenges; procedures for notification and resolution:
(a) Failure of employee to notify employer that the machine or vehicle does not comply
with this subpart or has a condition inhibiting safe operation .............cccoceiieiinininiiines | s 4,000
(b) Roadway worker required to operate machine or vehicle when good- fa|th challenge not
FESOIVEA ... 5,000 10,000
(c) Failure of employer to have or foIIow wrmen procedures to resolve good -faith chal-
JBNGES .ttt 5,000 10,000
214.505 Required enwronmental control and protect|on systems for new on- track roadway main-
tenance machines with enclosed cabs:
(a) Failure to equip new machines with required SYStEMS ..........ccccourirrereenicineeneeree 5,000 10,000
(b) Failure of new or existing machines to protect employees from exposure to air con-
taminants . 5,000 10,000
(c) Failure of employer to maintain reqmred list of machlnes or make list avallable 2,000 4,000
(d) Removal of “designated machine” from list before retired or sold . 2,000 4,000
(e) Personal respiratory protective equipment not provided when ventilation system fails ... 5,000 10,000
(f) Personal respiratory protective equipment fails to meet required standards .................... 5,000 10,000
(g) Other new machines with enclosed cabs not equipped with operable heating and ven-
tilation systems ............. . 5,000 10,000
(h) Non-enclosed station not equlpped wrth coverlng, where feasrble 5,000 10,000
214.507 Required safety equipment for new on-track roadway maintenance machines:
(a)(1)—(5) Failure to equip new machine or provide protection as specified in these para-
GIAPRS ettt a et h ettt e et n s 5,000 10,000
(a)(6)—(7) Failure to eqmp new machlne with f|rst a|d kit or operatlve and charged fire ex-
HNGUISNET ..t 2,500 5,000
(b) Position for operator to stand not properly equrpped to provrde safe and secure posi-
tion ....cccce. s 5,000 10,000
(c) New machine not equrpped with accurate speed |nd|cator as requwed 2,500 5,000
(d) As-built light weight not conspicuously displayed on new machine 2,500 5,000
214.509 Required visual illumination and reflective devices for new on-track roadway malnte-
nance machines ...... . 2,500 5,000
214.511 Required audible warnlng devices for new on- track roadway ma|ntenance machlnes 5,000 10,000
214.513 Retrofitting of existing on-track roadway maintenance machines; general:
(a) Failure to provide safe and secure position and protection from moving parts 2,000
4,000 inside cab for each roadway worker transported on machine ...........ccccccevenenennene 5,000 10,000
(b) Horn or other audible warning device is missing, inoperable, or has non-compliant trig-
GEMNG MECNANISIM ... 2,500 5,000
(c) lllumination device or portable Irght missing, |noperable |mproperly secured or incapa-
ble of illuminating track as required . R 2,500 5,000
214.515 Overhead covers for existing on-track roadway marntenance machrnes
(a) Failure to repair, reinstall, or maintain overhead cover as required 5,000 10,000
(b) Failure to provide written response to operator’s request within 60 days .. 2,000 4,000
214.517 Retrofitting of existing on-track roadway maintenance machines manufactured on or aﬂer
January 1, 1991:
(a) Failure to equip machine with change-of-direction alarm or rearward viewing device. 5,000 10,000
(b) Failure to equip machine with operative heater . 5,000 10,000
(c) Failure to display light weight of machine as required 2,500 5,000
(d) Failure to equip machine with reflective material, reflective device, or operable brake
lights ....... . R 5,000 10,000
(e) Failure to install or replace safety glass as requrred 5,000 10,000
(f) Failure to equip machine with turntable restraint device or warning light as required . 5,000 10,000
214.518 Safe and secure position for riders ..... 5,000 10,000
214.519 Floors, decks, stairs, and ladders for on-track roadway malntenance machlnes 5,000 10,000
214.521 Flagging equipment for on-track roadway maintenance machines and hi-rail vehicles ...... 2,500 5,000
214.523 Hi-rail vehicles:
(a) Failure to inspect hi-rail gear annually 5,000 10,000
(b) Failure to maintain inspection record or make record avallable to FRA 2,000 4,000
(c) Failure to equip new hi-rail vehicle with alarm and light or beacon as requrred 2,500 5,000
(d)(2) Failure of operator to tag, date or report non-complying condition ............... 2,000 4,000
(d)(3) Failure to repair or replace non-complying alarms, lights or beacons as required 2,500 5,000
214.525 Towing with on-track roadway maintenance machines or hi-rail vehicles ...............cc.ceceee 5,000 10,000
214.527 On-track roadway maintenance machines; inspection for compliance and schedule for
repairs:
(a) Failure of operator to check on-track roadway maintenance machine for compliance .... 2,000 4,000
(b) Failure of oeprator to tag, date, or report noncomplying condition ............c..ccccccceviiiinnne 2,000 4,000
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(c)(1)—(4) Failure to meet requirements for operating on-track roadway maintenance ma-
chine with non-complying headlights, work lights, horn, fire extinguisher, alarm, warning
light, or beacon .... e ————— 2,500 5,000
(c)(5) Failure to repal replace defective or missing operator’s seat within required time
period ........ e ——————— 5,000 10,000
214.529 In-service failure of primary braking system ........... e ——— 5,000 10,000
214.531 Schedule of repairs; general ............. OSSPSR 2,500 5,000
214.533 Schedule of repairs subject to availability of parts:
(a)—(c) Failure to order necessary part(s), make repair(s), or remove on-track roadway
maintenance machine or hi-rail vehicle from service as required 2,500 5,000
(d) Failure to maintain record or make record available to FRA 2,000 4,000

1A penalty may be assessed against an individual only for a willful violation. The Administrator reserves the right to assess a
penalty of up to $27,000 for any violation where circumstances warrant. See 49 CFR part 209, appendix A.

[67 FR 28127, June 24, 1992, as amended at 61 FR 65981, Dec. 16, 1996; 63 FR 11620, Mar. 10, 1998;

68 FR 44412, July 28, 2003; 69 FR 8839, Feb. 26, 2004; 69 FR 30593, May 28, 2004]
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Subpart A—General

§215.1 Scope of part.

This part prescribes minimum Fed-
eral safety standards for railroad
freight cars.

§215.3 Application.

(a) Except as provided in paragraphs
(b) and (c) of this section, this part ap-
plies to each railroad freight car in
service on:

(1) Standard gage track of a railroad;
or

(2) Any other standard gage track
while the car is being operated by, or is
otherwise under the control of, a rail-
road.

(b) Sections 215.15 and 215.303 of this
part do not apply to any car:

(1) Owned by a Canadian or Mexican
Railroad; and

(2) Having a Canadian or Mexican re-
porting mark and car number.
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(c) This part does not apply to a rail-
road freight car that is:

(1) Operated solely on track inside an
industrial or other non-railroad instal-
lation; or

(2) Used exclusively in dedicated
service as defined in §215.5(d) of this
part; or

(3) Maintenance-of-way equipment
(including self-propelled maintenance-
of-way equipment) if that equipment is
not used in revenue service and is sten-
ciled in accordance with §215.305 of this
part.

(4) Operated in a passenger train and
that is inspected, tested, maintained,
and operated pursuant to the require-
ments contained in part 238 of this
chapter.

[44 FR 77340, Dec. 31, 1979, as amended at 65
FR 41305, July 3, 2000]

§215.5 Definitions.

As used in this part:

(a) Break means a fracture resulting
in complete separation into parts;

(b) Cracked means fractured without
complete separation into parts, except
that castings with shrinkage cracks or
hot tears that do not significantly di-
minish the strength of the member are
not considered to be ‘‘cracked’’;

(¢) Railroad freight car means a car
designed to carry freight, or railroad
personnel, by rail and includes a:

(1) Box car;

(2) Refrigerator car;

(3) Ventilator car;

(4) Stock car;

(6) Gondola car;

(6) Hopper car;

(7) Flat car;

(8) Special car;

(9) Caboose car;

(10) Tank car; and

(11) Yard car.

(d) Dedicated service means the exclu-
sive assignment of cars to the trans-
portation of freight between specified
points under the following conditions:

(1) The cars are operated—

(i) Primarily on track that is inside
an industrial or other non-railroad in-
stallation; and

(ii) Only occasionally over track of a
railroad;

(2) The cars are not operated—

(i) At speeds of more than 15 miles
per hour; and

§215.5

(ii) Over track of a railroad—

(A) For more than 30 miles in one di-
rection; or

(B) On a round trip of more than 60
miles;

(3) The cars are not freely inter-
changed among railroads;

(4) The words ‘‘Dedicated Service”
are stenciled, or otherwise displayed,
in clearly legible letters on each side of
the car body;

(5) The cars have been examined and
found safe to operate in dedicated serv-
ice; and

(6) The railroad must—

(i) Notify the FRA in writing that
the cars are to be operated in dedicated
service;

(ii) Identify in that notice—

(A) The railroads affected;

(B) The number and type of cars in-
volved;

(C) The commodities being carried;
and

(D) The territorial and speed limits
within which the cars will be operated;
and

(iii) File the notice required by this
paragraph not less than 30 days before
the cars operate in dedicated service;

(e) In service when used in connection
with a railroad freight car, means each
railroad freight car subject to this part
unless the car:

(1) Has a ‘‘bad order” or ‘‘home shop
for repairs’ tag or card containing the
prescribed information attached to
each side of the car and is being han-
dled in accordance with §215.9 of this
part;

(2) Is in a repair shop or on a repair
track;

3) Is on a storage track and is
empty; or

(4) Has been delivered in interchange
but has not been accepted by the re-
ceiving carrier.

(f) Railroad means all forms of non-
highway ground transportation that
run on rails or electromagnetic guide-
ways, including (1) commuter or other
short-haul rail passenger service in a
metropolitan or suburban area, and (2)
high speed ground transportation sys-
tems that connect metropolitan areas,
without regard to whether they use
new technologies not associated with
traditional railroads. Such term does
not include rapid transit operations
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within an urban area that are not con-
nected to the general railroad system
of transportation.

(g) State inspector means an inspector
who is participating in investigative
and surveillance activities under sec-
tion 206 of the Federal Railroad Safety
Act of 1970 (45 U.S.C. 435).

[44 FR 77340, Dec. 31, 1979, as amended at 45
FR 26710, Apr. 21, 1980; 54 FR 33228, Aug. 14,
1989]

§215.7 Prohibited acts.

Any person (an entity of any type
covered under 1 U.S.C. 1, including but
not limited to the following: a railroad;
a manager, supervisor, official, or
other employee or agent of a railroad;
any owner, manufacturer, lessor, or
lessee of railroad equipment, track, or
facilities; any independent contractor
providing goods or services to a rail-
road; and any employee of such owner,
manufacturer, lessor, lessee, or inde-
pendent contractor) who violates any
requirement of this part or causes the
violation of any such requirement is
subject to a civil penalty of at least
$550 and not more than $11,000 per vio-
lation, except that: Penalties may be
assessed against individuals only for
willful violations, and, where a grossly
negligent violation or a pattern of re-
peated violations has created an immi-
nent hazard of death or injury to per-
sons, or has caused death or injury, a
penalty not to exceed $27,000 per viola-
tion may be assessed. Each day a viola-
tion continues shall constitute a sepa-
rate offense. See appendix B to this
part for a statement of agency civil
penalty policy.

[63 FR 28599, July 28, 1988, as amended at 53
FR 52925, Dec. 29, 1988; 63 FR 11620, Mar. 10,
1998; 69 FR 30593, May 28, 2004]

§215.9 Movement of defective cars for
repair.

(a) A railroad freight car which has
any component described as defective
in this part may be moved to another
location for repair only after the rail-
road has complied with the following:

(1) A person designated under §215.11
shall determine:

(i) That it is safe to move the car;
and

49 CFR Ch. Il (10-1-05 Edition)

(ii) The maximum speed and other re-
strictions necessary for safely con-
ducting the movement;

(2)(1) The p