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(d) Partially recovered. Agencies must 
make every effort to restore in the 
local commuting area, according to the 
circumstances in each case, an indi-
vidual who has partially recovered 
from a compensable injury and who is 
able to return to limited duty. At a 
minimum, this would mean treating 
these employees substantially the 
same as other handicapped individuals 
under the Rehabilitation Act of 1973, as 
amended. (See 29 U.S.C. 791(b) and 794.) 
If the individual fully recovers, he or 
she is entitled to be considered for the 
position held at the time of injury, or 
an equivalent one. A partially recov-
ered employee is expected to seek re-
employment as soon as he or she is 
able. 

§ 353.302 Retention protections. 
An injured employee enjoys no spe-

cial protection in a reduction in force. 
Separation by reduction in force or for 
cause while on compensation means 
the individual has no restoration 
rights. 

§ 353.303 Restoration rights of TAPER 
employees. 

An employee serving in the competi-
tive service under a temporary ap-
pointment pending establishment of a 
register (TAPER) under § 316.201 of this 
chapter (other than an employee serv-
ing in a position classified above GS– 
15), is entitled to be restored to the po-
sition he or she left or an equivalent 
one in the same commuting area. 

§ 353.304 Appeals to the Merit Systems 
Protection Board. 

(a) Except as provided in paragraphs 
(b) and (c) of this section, an injured 
employee or former employee of an 
agency in the executive branch (includ-
ing the U.S. Postal Service and the 
Postal Rate Commission) may appeal 
to the MSPB an agency’s failure to re-
store, improper restoration, or failure 
to return an employee following a 
leave of absence. All appeals must be 
submitted in accordance with MSPB’s 
regulations. 

(b) An individual who fully recovers 
from a compensable injury more than 1 
year after compensation begins may 
appeal to MSPB as provided for in 
parts 302 and 330 of this chapter for ex-

cepted and competitive service employ-
ees, respectively. 

(c) An individual who is partially re-
covered from a compensable injury 
may appeal to MSPB for a determina-
tion of whether the agency is acting ar-
bitrarily and capriciously in denying 
restoration. Upon reemployment, a 
partially recovered employee may also 
appeal the agency’s failure to credit 
time spent on compensation for pur-
poses of rights and benefits based upon 
length of service. 

PART 359—REMOVAL FROM THE 
SENIOR EXECUTIVE SERVICE; 
GUARANTEED PLACEMENT IN 
OTHER PERSONNEL SYSTEMS 

Subpart A [Reserved] 

Subpart B—General Provisions 

Sec. 
359.201 Regulatory requirements. 
359.202 Definitions. 

Subpart C [Reserved] 

Subpart D—Removal of Career Appointees 
During Probation 

359.401 General exclusions. 
359.402 Removal: Unacceptable perform-

ance. 
359.403 Removal: Conduct. 
359.404 Removal: Conditions arising before 

appointment. 
359.405 Removal: Reduction in force. 
359.406 Restrictions. 
359.407 Appeals. 

Subpart E—Removal of Career Appointees 
for Less Than Fully Successful Execu-
tive Performance 

359.501 General. 
359.502 Procedures. 
359.503 Restrictions. 
359.504 Appeals. 

Subpart F—Removal of Career Appointees 
as a Result of Reduction in Force 

359.601 General. 
359.602 Agency reductions in force. 
359.603 OPM priority placement. 
359.604 Removal from the SES and place-

ment rights outside the SES. 
359.605 Notice requirements. 
359.606 Appeals. 
359.607 Records. 
359.608 Transfer of function. 
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Subpart G—Guaranteed Placement 

359.701 Coverage. 
359.702 Placement rights. 
359.703 Responsibility for placement. 
359.704 Restrictions. 
359.705 Pay. 

Subpart H—Furloughs in the Senior 
Executive Service 

359.801 Agency authority. 
359.802 Definitions. 
359.803 Competition. 
359.804 Length of furlough. 
359.805 Appeals. 
359.806 Notice. 
359.807 Records. 

Subpart I—Removal of Noncareer and Lim-
ited Appointees and Reemployed An-
nuitants 

359.901 Coverage. 
359.902 Conditions of removal. 

AUTHORITY: 5 U.S.C. 1302 and 3596, unless 
otherwise noted. 

SOURCE: 54 FR 18876, May 3, 1989, unless 
otherwise noted. 

Subpart A [Reserved] 

Subpart B—General Provisions 

§ 359.201 Regulatory requirements. 
This part contains the regulations of 

the Office of Personnel Management 
(OPM) that implement subchapter V of 
chapter 35 of title 5, United States 
Code, on the Senior Executive Service 
(SES). 

§ 359.202 Definitions. 
Agency, Senior Executive Service posi-

tion, senior executive, career appointee, 
limited emergency appointee, limited term 
appointee, and noncareer appointee, are 
defined in 5 U.S.C. 3132(a). 

Probation and probationary period 
mean the 1-year probation required by 
5 U.S.C. 3393(d) upon initial career ap-
pointment to the SES. 

Reemployed annitant means an indi-
vidual who is receiving an annuity 
under the Civil Service Retirement 
System or the Federal Employees’ Re-
tirement System on the basis of his or 
her former Federal service. A reem-
ployed annuitant serves at the pleasure 
of the appointing authority. 

Subpart C [Reserved] 

Subpart D—Removal of Career 
Appointees During Probation 

§ 359.401 General exclusions. 
This subpart does not apply to the re-

moval of a career appointee during pro-
bation when— 

(a) The action is initiated under 5 
U.S.C. 1206(g) or 5 U.S.C. 7542; 

(b) The removal is effected under sub-
part C of this part for failure to be re-
certified; or 

(c) The appointee is a reemployed an-
nuitant. See subpart I of this part for 
removal of a reemployed annuitant. 

[56 FR 172, Jan. 3, 1991] 

§ 359.402 Removal: Unacceptable per-
formance. 

(a) Coverage. This section covers the 
removal of a career appointee from the 
SES during the probationary period for 
unacceptable performance. 

(b) Basis for action. A removal under 
this section need not be based upon a 
final rating under the agency’s SES 
performance appraisal system estab-
lished under subpart C of part 430 of 
this chapter. Even if a removal is based 
on such a rating, the removal action is 
taken under this section. 

(c) Procedures. The agency shall no-
tify the appointee in writing before the 
effective date of the action. The notice 
shall, as a minimum— 

(1) State the agency’s conclusions as 
to the inadequacies of the appointee’s 
performance; 

(2) State whether the appointee has 
placement rights under § 359.701 and, if 
so, identify the position to which the 
appointee will be assigned; and 

(3) Show the effective date of the ac-
tion. 

§ 359.403 Removal: Conduct. 
(a) Coverage. (1) This section covers 

the removal of a career appointee from 
the SES during the probationary pe-
riod for misconduct, neglect of duty, 
malfeasance, or failure to accept a di-
rected reassignment or to accompany a 
position in a transfer of function. 

(2) This section does not apply, how-
ever, when the appointee was covered 
under 5 U.S.C. 7511 immediately before 
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appointment to the SES. In that case, 
the removal is subject to the provisions 
of part 752, subpart F, of this chapter. 

(b) Procedures. The agency shall no-
tify the appointee in writing before the 
effective date of the action. The notice 
shall, as a minimum— 

(1) State the basis for the removal ac-
tion (including the act(s) of mis-
conduct, neglect of duty, or malfea-
sance if those factors are involved); and 

(2) Show the effective date of the ac-
tion. 

§ 359.404 Removal: Conditions arising 
before appointment. 

(a) Coverage. (1) This section covers 
the removal of a career appointee from 
the SES during the probationary pe-
riod when the action is based in whole 
or in part on conditions arising before 
the appointment. 

(2) This section does not apply, how-
ever, when the career appointee was 
covered under 5 U.S.C. 7511 imme-
diately before appointment to the SES. 
In that case, the removal is subject to 
the provisions of part 752, subpart F, of 
this chapter. 

(b) Procedures. (1) The agency shall 
give the appointee an advance written 
notice stating the specific reasons for 
the proposed removal. 

(2) The appointee shall be given a 
reasonable time to reply. 

(3) The agency shall give the ap-
pointee a written decision showing the 
reasons for the action and the effective 
date. The decision shall be given to the 
appointee at or before the time the ac-
tion will be made effective. 

§ 359.405 Removal: Reduction in force. 

(a) Coverage. This section covers the 
removal of a career appointee from the 
SES during the probationary period 
under a reduction in force. 

(b) Basis for action. The appointee 
must have been identified for removal 
from the SES under competitive proce-
dures established by the agency in ac-
cordance with the requirements of 5 
U.S.C. 3595(a). Removal action shall be 
taken under 5 U.S.C. 3592(a). 

(c) Procedures. The agency shall no-
tify the appointee in writing before the 
effective date of the action. The notice 
shall state, as a minimum— 

(1) Whether the appointee has place-
ment rights under § 359.701 to a position 
outside the SES and, if so, the position 
to which the appointee will be as-
signed; 

(2) The effective date of the action; 
(3) The appointee’s appeal rights, in-

cluding the time limit for appeal and 
the location of the Merit System Pro-
tection Board office to which an appeal 
should be sent; and 

(4) Such other information as may be 
required by OPM. 

§ 359.406 Restrictions. 

(a) Removal from the SES under 
§§ 359.402 through 359.404 may not be 
made effective within 120 days after— 

(1) The appointment of a new agency 
head; or 

(2) The appointment in the agency of 
the career appointee’s most immediate 
supervisor who— 

(i) Is a noncareer appointee; and 
(ii) Has the authority to remove the 

career appointee. 
(b) For purposes of this section, a 

noncareer appointee includes an SES 
noncareer or limited appointee, an ap-
pointee in a position filled by Schedule 
C, or an appointee in an Executive 
Schedule or equivalent position other 
than a career Executive Schedule or 
equivalent position. 

(c) The restrictions in paragraph (a) 
of this section do not apply— 

(1) When the career appointee has re-
ceived a final rating of unsatisfactory 
under the performance appraisal sys-
tem established by the agency under 
subchapter II of chapter 43 of title 5, 
United States Code, before the appoint-
ment of a new agency head or the ap-
pointment of the career appointee’s 
most immediate noncareer supervisor 
who has the authority to remove the 
career appointee; 

(2) To a disciplinary action initiated 
before the appointment of a new agen-
cy head or the appointment of the ca-
reer appointee’s most immediate non-
career supervisor who has the author-
ity to remove the career appointee; 

(3) To a disciplinary action when 
there is a reasonable cause to believe 
that the career appointee has com-
mitted a crime for which a sentence of 
imprisonment can be imposed; or 
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(4) To a disciplinary action when the 
circumstances are such that retention 
of the career appointee— 

(i) May pose a threat to the ap-
pointee or others; 

(ii) May result in loss of or damage to 
Government property; or 

(iii) May otherwise jeopardize legiti-
mate Government interests. 

(d) The following procedures must be 
observed when an agency invokes an 
exception to the 120-day restriction 
under paragraphs (c)(3) or (c)(4) of this 
section: 

(1) The agency shall include in the 
notice the reasons for invoking the ex-
ception. 

(2) The appointee shall be given a 
reasonable time, but no less than 7 
days, to respond regarding the pro-
priety of the use of the exception. 

(3) The agency shall give the ap-
pointee a notice of decision on the pro-
priety of the use of the exception at or 
before the time the action will be effec-
tive. 

(4) When circumstances require im-
mediate action, the agency may place 
the appointee in a nonduty status with 
pay for such time as necessary to effect 
the action. 

(e) The imposition of the 120-day 
moratorium does not extend the proba-
tionary period. 

[54 FR 18876, May 3, 1989, as amended at 57 
FR 10125, Mar. 24, 1992] 

§ 359.407 Appeals. 

(a) Removal under § 359.402, 359.403, or 
359.404 is not appealable to the Merit 
Systems Protection Board under 5 
U.S.C. 7701. 

(b) Removal under § 359.405 is appeal-
able to the Merit Systems Protection 
Board under 5 U.S.C. 7701 as to whether 
the reduction in force complies with 
the competitive procedures required 
under 5 U.S.C. 3595(a). 

Subpart E—Removal of Career 
Appointees for Less Than Fully 
Successful Executive Perform-
ance 

§ 359.501 General. 

(a) Coverage. (1) This subpart covers— 

(i) A career appointee who has com-
pleted the probationary period in the 
SES; and 

(ii) A career appointee who is not re-
quired to serve a probationary period 
in the SES. 

(2) This subpart does not cover, how-
ever, a career appointee who is serving 
as a reemployed annuitant. See subpart 
I of this part for removal of a reem-
ployed annuitant. 

(b) Definitions. (1) Final rating means 
the rating of record made by an ap-
pointing authority under the SES per-
formance appraisal system in accord-
ance with the requirements of 5 U.S.C. 
4314(c)(3) and part 430, subpart C, of 
this chapter. 

(2) A less than fully successful final 
rating means a rating of unsatisfactory 
or minimally satisfactory. 

(c) Optional removal from the SES. The 
agency may remove a career appointee 
from the SES after the appointee has 
been given one final rating of unsatis-
factory. 

(d) Mandatory removal from the SES. 
The agency must remove a career ap-
pointee from the SES after— 

(1) The appointee has been given two 
final ratings of unsatisfactory within 5 
consecutive years; or 

(2) The appointee has been given two 
final ratings of less than fully success-
ful within 3 consecutive years. 

§ 359.502 Procedures. 
(a) Notice. The agency shall notify 

the career appointee in writing at least 
30 calendar days before the effective 
date of the action. The notice shall ad-
vise the appointee of— 

(1) The basis for the action; 
(2) The appointee’s placement rights 

under subpart G of this part—the posi-
tion to which the appointee will be as-
signed shall be identified either in this 
advance notice or in a supplementary 
notice issued no later than 10 calendar 
days before the effective date of the ac-
tion; 

(3) The appointee’s right to request 
an informal hearing from the Merit 
Systems Protection Board; 

(4) The effective date of the removal 
action; and 

(5) When applicable, the appointee’s 
eligibility for immediate retirement 
under 5 U.S.C. 8336(h) or 8414(a). 
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(b) Informal hearing. (1) A career ap-
pointee being removed from the SES 
under this section shall, at least 15 
days before the effective date of the re-
moval, be entitled, upon request, to an 
informal hearing before an official des-
ignated by the Merit Systems Protec-
tion Board. The appointee shall submit 
the request for an informal hearing to 
the Board. This request may be made 
at any time after the appointee has re-
ceived the notice described in para-
graph (a) of this section, but no later 
than 15 days before the effective date of 
action. The informal hearing shall be 
conducted in accordance with the regu-
lations and procedures established by 
the Board. See 5 CFR 1201.141, Right to 
hearing, and 5 CFR 1201.142, Hearing 
procedures; referral of the record. 

(2) Neither the granting nor the con-
duct of an informal hearing shall pro-
vide a basis for appeal to the Merit 
Systems Protection Board under 5 
U.S.C. 7701. The removal action need 
not be delayed because of the granting 
of an informal hearing. 

§ 359.503 Restrictions. 

(a) Removal from the SES under this 
subpart may not be made effective 
within 120 days after— 

(1) The appointment of a new agency 
head; or 

(2) The appointment in the agency of 
the career appointee’s most immediate 
supervisor who— 

(i) Is a noncareer appointee; and 
(ii) Has the authority to remove the 

career appointee. 
(b) For purposes of this section, a 

noncareer appointee includes an SES 
noncareer or limited appointee, an ap-
pointee in a position filled by Schedule 
C, or an appointee in an Executive 
Schedule or equivalent position other 
than a career Executive Schedule or 
equivalent position. 

(c) This restriction does not apply 
when the career appointee has received 
a final rating of unsatisfactory under 
the performance appraisal system es-
tablished by the agency under sub-
chapter II of chapter 43 of title 5, 
United States Code, before the appoint-
ment of a new agency head or the ap-
pointment of the career appointee’s 
most immediate noncareer supervisor 

who has the authority to remove the 
career appointee. 

[54 FR 18876, May 3, 1989, as amended at 57 
FR 10125, Mar. 24, 1992] 

§ 359.504 Appeals. 
An action taken under § 359.501 is not 

appealable to the Merit Systems Pro-
tection Board under 5 U.S.C. 7701. 

Subpart F—Removal of Career 
Appointees as a Result of Re-
duction in Force 

§ 359.601 General. 
(a) Coverage. (1) This subpart covers 

the removal of a career appointee from 
the SES as a result of a reduction in 
force. 

(2) This subpart does not cover, how-
ever, a career appointee who is serving 
as a reemployed annuitant. See subpart 
I of this part for removal of a reem-
ployed annuitant. 

(b) Definitions. (1) Probationary period 
is defined in § 359.202 of this part. 

(2) Reduction in force is defined in 5 
U.S.C. 3595(d) as including ‘‘the elimi-
nation or modification of a position 
due to a reorganization, due to a lack 
of funds or curtailment of work, or due 
to any other factor.’’ 

(3) Agency in this subpart means an 
executive department or an inde-
pendent establishment. 

(c) Agency procedures. An agency 
must have issued written procedures 
before conducting a reduction in force. 
A copy of the procedures shall be pro-
vided OPM upon issuance. 

[54 FR 18876, May, 3, 1989, as amended at 60 
FR 6388, Feb. 2, 1995] 

§ 359.602 Agency reductions in force. 
(a) Competitive procedures. (1) This 

paragraph applies to all SES career ap-
pointees in the agency, including ap-
pointees serving a probationary period. 

(2) An agency shall establish com-
petitive procedures in writing to deter-
mine who will be removed from the 
SES in any reduction in force of career 
appointees within the agency. Such 
competitive procedures shall be based 
primarily on performance. When per-
formance ratings are used, they shall 
be the final ratings under 5 CFR part 
430, subpart C. 
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(3) An appointee who has completed 
the probationary period must be re-
tained over an appointee who has not 
completed the probationary period if 
they both have the same retention 
standing. 

(4) Competitive procedures are not 
required if an agency is being abol-
ished, without a transfer of functions, 
and all SES appointees will be sepa-
rated at the same time or within 3 
months of abolishment. 

(b) Placement within the agency. (1) 
This paragraph applies to any SES ca-
reer appointee who has completed the 
probationary period, or was not re-
quired to serve a probationary period, 
and who has been identified for reduc-
tion in force under paragraph (a) of 
this section. 

(2) The appointee is entitled to be of-
fered any vacant SES position in the 
agency for which the appointee meets 
the qualifications requirements. If 
there is more than one vacancy, the 
agency has the option of which posi-
tion to offer the appointee. 

(3) An appointee covered by this 
paragraph is entitled to be placed in a 
vacant SES position over an appointee 
who is still serving a probationary pe-
riod. 

[54 FR 18876, May, 3, 1989, as amended at 60 
FR 6388, Feb. 2, 1995] 

§ 359.603 OPM priority placement. 

(a) Agency certification. (1) If there is 
no vacant SES position within the 
agency for which an appointee covered 
by § 359.602(b) is qualified, the agency 
head, or the acting agency head in the 
absence of the agency head, shall cer-
tify to OPM in writing that no such po-
sition is available. This certification 
may not be delegated below the Assist-
ant Secretary level in a department, or 
an equivalent level above the director 
of personnel in other agencies. 

(2) The 45-day period during which 
OPM will attempt to place the ap-
pointee begins on the day the certifi-
cation is akcnowledged by OPM. 

(3) It is the continuing responsibility 
of an agency that has a surplus career 
appointee to place the appointee in any 
vacant SES position in the agency for 
which the appointee is qualified, even 
after the appointee is certified to OPM. 

(4) An individual remains a career 
SES appointee in his or her agency 
during the OPM placement period. 

(b) OPM authority. As provided by 
§U.S.C. 3595(b)(3), OPM may require an 
agency to take any action that OPM 
considers necessary to carry out a 
placement. 

(c) OPM referrals. (1) OPM may for-
mally refer a career appointee to an 
agency for a specific SES vacancy or 
general priority consideration. Such a 
referral may not become a part of the 
regular competitive staffing process. 
The appointee must be considered by 
the agency for a noncompetitive SES 
appointment. 

(2) Any objection by the agency to 
the qualifications of the appointee 
must be based on the professional/tech-
nical qualifications in the standard for 
the position. An agency may not rely 
solely on lack of agency-specific expe-
rience for an objection based on lack of 
professional/technical qualifications if 
the appointee is otherwise qualified. 

(d) Agency response. (1) In order to ex-
pedite placement of surplus career ap-
pointees, an agency shall respond to an 
OPM referral within the time period 
prescribed by OPM. 

(2) If an agency fails to place a re-
ferred career appointee in an SES posi-
tion because of objection to the ap-
pointee’s qualifications or because of 
any other reason, the agency response 
must be in writing and must be signed 
by the agency head, or the acting agen-
cy head in the absence of the agency 
head. The response may not be dele-
gated below the Assistant Secretary 
level in a department, or an equivalent 
level above the director of personnel in 
other agencies. 

(3) If an agency cancels a position 
while a referral to the position is pend-
ing, the appointee will be entitled to 
priority consideration for the position 
if it or a successor position is reestab-
lished in the SES within 1 year of the 
cancellation date and the appointee 
has not been placed in another SES po-
sition. 

(e) Corrective action. If an agency fails 
to provide bona fide priority consider-
ation, OPM may order appropriate cor-
rective action. 

(f) Declination by employee. If a career 
appointee declines a reasonable offer of 
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placement, OPM’s placement efforts 
will cease. The appointee may be re-
moved from the SES at the expiration 
of the agency notice period. 

[54 FR 18876, May, 3, 1989, as amended at 60 
FR 6388, Feb. 2, 1995] 

§ 359.604 Removal from the SES and 
placement rights outside the SES. 

(a) If a probationary appointee is 
identified for reduction in force under 
§ 359.602(a), removal action is taken 
under § 359.405. Placement rights out-
side the SES are covered under subpart 
G of this part. 

(b) If a career appointee who has 
completed the probationary period, or 
who did not have to serve one, is iden-
tified for reduction in force under 
§ 359.602(a) and is not placed elsewhere 
in the SES under § 359.602(b) or § 359.603, 
or declines a placement offer under 
§ 359.603, removal action is taken under 
§ 359.604(b). Placement rights outside 
the SES are covered under subpart G of 
this part. 

§ 359.605 Notice requirements. 

(a) Each career appointee subject to 
removal under § 359.604(b) is entitled to 
a specific, written notice at least 45 
calendar days before the effective date 
of the removal. The notice shall state, 
as a minimum— 

(1) The action to be taken and its 
prospective effective date; 

(2) The nature of the competition, in-
cluding the appointee’s competitive 
area, if less than the agency, and 
standing on the retention register; 

(3) The place where the appointee 
may inspect the regulations and 
records pertinent to the action; 

(4) Placement rights within the agen-
cy and through OPM, including how 
the employee can apply for OPM place-
ment assistance; and 

(5) The appointee’s appeal rights, in-
cluding the time limit for appeal and 
the location of the Merit Systems Pro-
tection Board office to which an appeal 
should be sent. 

(b) A career appointee who has re-
ceived a notice under paragraph (a) of 
this section is entitled to a second no-
tice in writing at least 1 day before re-
moval from the SES. The notice shall 
state, as a minimum— 

(1) The basis for the removal, i.e., 5 
U.S.C. 3595(b)(5) if the basis is expira-
tion of the 45-day OPM placement pe-
riod, or 5 U.S.C. 3595(b)(4) if the basis is 
declination of a reasonable offer of 
placement, in which case identify the 
position offered and the date on which 
it was declined; 

(2) The effective date of the removal; 
(3) Placement rights outside the SES 

and, when applicable, the appointee’s 
eligibility for discontinued service re-
tirement in lieu of placement; and 

(4) Reminder of the appointee’s ap-
peal rights. 

[60 FR 6389, Feb. 2, 1995] 

§ 359.606 Appeals. 
A career appointee may appeal to the 

Merit Systems Protection Board 
whether the reduction in force com-
plies with the competitive procedures 
in § 359.602(a). 

§ 359.607 Records. 
Each agency shall maintain current 

records needed to determine the reten-
tion standing of its competing ap-
pointees. The agency shall allow the 
inspection of its retention registers 
and related records by an appointee to 
the extent that they have a bearing on 
the appointee’s situation. The agency 
shall preserve intact all registers and 
records relating to a reduction-in-force 
action for at least 2 years from the ef-
fective date of the action. 

§ 359.608 Transfer of function. 
(a) Transfer of function means the 

transfer of the performance of a con-
tinuing function from one agency to 
one or more other agencies. 

(b) A career appointee is entitled to 
accompany his or her function to the 
new agency without any change in ten-
ure if the alternative is removal from 
the SES in the current agency under 
reduction in force. 

Subpart G—Guaranteed 
Placement 

§ 359.701 Coverage. 
This subpart covers career ap-

pointees, other than reemployed annu-
itants, who are removed from the SES 
under any of the following conditions: 
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(a) Removal during the probationary 
period under subpart C of this part or 
under subpart D of this part for other 
than misconduct, neglect of duty, mal-
feasance, or other disciplinary reasons 
under § 359.403, § 359.404, or part 752, sub-
part F, of this chapter, if at the time of 
appointment to the SES the individual 
held a career or career-conditional ap-
pointment or an appointment of equiv-
alent tenure, as determined by OPM. 
An appointment of equivalent tenure is 
considered to be an appointment in the 
excepted service other than an appoint-
ment— 

(1) To a Schedule C position estab-
lished under part 213 of this chapter; 

(2) To a position that meets the same 
criteria as a Schedule C position; or 

(3) To a position where the incum-
bent is traditionally changed upon a 
change in Presidential Administra-
tions. 

(b) Removal as the result of: 
(1) Failure to be recertified under 

subpart C of this part; 
(2) Less than fully successful execu-

tive performance under subpart E of 
this part; or 

(3) A reduction in force under subpart 
F of this part. The appointee must 
have completed the required proba-
tionary period under the SES or was 
not required to serve a probationary 
period. 

[54 FR 18876, May 3, 1989, as amended at 56 
FR 172, Jan. 3, 1991; 57 FR 10125, Mar. 24, 1992] 

§ 359.702 Placement rights. 
(a) An appointee covered by this sub-

part is entitled to be placed in a vacant 
civil service position (other than an 
SES position) in any agency that is— 

(1) A continuing position at GS–15 or 
above, or equivalent, that will last at 
least three months; and 

(2) A position for which the appointee 
meets the qualifications requirements. 

(b) A probationary appointee, or a 
nonprobationary appointee who at the 
time of appointment to the SES held a 
career or career-conditional appoint-
ment (or an appointment of equivalent 
tenure, as defined in § 359.701(a)), is en-
titled to be placed in a position of ten-
ure equivalent to that of the appoint-
ment held at the time of appointment 
to the SES. This tenure requirement 
does not apply— 

(1) If the agency taking the removal 
action does not have a position of 
equivalent tenure for which the ap-
pointee meets the qualifications re-
quirements; or 

(2) If the appointee is willing to ac-
cept a position having a different ten-
ure. 

§ 359.703 Responsibility for placement. 

The agency taking the removal ac-
tion is responsible for placing the ap-
pointee in an appropriate position 
within the agency, or for arranging a 
transfer to an appropriate position in 
another agency. Any transfer must be 
mutually acceptable to the appointee 
and the gaining agency. 

§ 359.704 Restrictions. 

Placement of an appointee under this 
subpart shall not cause the separation 
or reduction in grade of any other em-
ployee. 

§ 359.705 Pay. 

(a) An appointee placed under this 
subpart is entitled to receive basic pay 
at the highest of— 

(1) The rate of basic pay in effect for 
the position in which the appointee is 
being placed; 

(2) The rate of basic pay currently in 
effect for the position that the ap-
pointee held in the civil service imme-
diately before being appointed to the 
SES; or 

(3) The rate of basic pay in effect for 
the appointee immediately before re-
moval from the SES. 

(b) An employee who is placed under 
this subpart in a position outside the 
SES in another agency is entitled to 
receive basic pay under the provisions 
of this section. 

(c) An employee who is placed under 
this subpart in a General Schedule po-
sition is not subject to the limitation 
on General Schedule basic pay in 5 
U.S.C. 5303(f) of level V of the Execu-
tive Schedule. The employee is subject, 
however, to the limitation on General 
Schedule basic pay plus locality-based 
comparability payments in 5 U.S.C. 
5304(g)(1) of level IV of the Executive 
Schedule. 

(d) An employee receiving basic pay 
under paragraph (a)(2) or (a)(3) of this 
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section shall have future pay adjusted 
in accordance with 5 U.S.C. 3594(c)(2). 

(e) Pay received under this section 
shall terminate if: 

(1) The employee has a break in serv-
ice of 1 workday or more; or 

(2) The employee is demoted based on 
conduct or unacceptable performance 
or at the employee’s request. 

[54 FR 18876, May, 3, 1989, as amended at 60 
FR 6389, Feb. 2, 1995] 

Subpart H—Furloughs in the Senior 
Executive Service 

AUTHORITY: 5 U.S.C. 3133 and 3136. 

SOURCE: 48 FR 11925, Mar. 2, 1983, unless 
otherwise noted. 

§ 359.801 Agency authority. 

This subpart sets the conditions 
under which an agency may furlough 
career appointees in the Senior Execu-
tive Service. The furlough of a non-
career, limited term, or limited emer-
gency appointee is not subject to this 
subpart. The furlough of a reemployed 
annuitant holding a career appoint-
ment also is not subject to the subpart. 

§ 359.802 Definitions. 

For the purpose of this subpart, fur-
lough means the placing of an ap-
pointee in a temporary status without 
duties and pay because of lack of work 
or funds or other nondisciplinary rea-
sons. 

§ 359.803 Competition. 

Any furlough for more than 30 cal-
endar days, or for more than 22 work-
days if the furlough does not cover con-
secutive calendar days, shall be made 
under competitive procedures estab-
lished by the agency. The procedures 
shall be made known to the SES mem-
bers in the agency. 

[48 FR 11925, Mar. 2, 1983, as amended at 60 
FR 6389, Feb. 2, 1995] 

§ 359.804 Length of furlough. 

A furlough may not extend more 
than one year. It may be made only 
when the agency intends to recall the 
appointee within one year. 

§ 359.805 Appeals. 
A career appointee who has been fur-

loughed and who believes this subpart 
or the agency’s procedures have not 
been correctly applied may appeal to 
the Merit Systems Protection Board 
under provisions of the Board’s regula-
tions. 

§ 359.806 Notice. 
(a) An appointee is entitled to a 30 

days’ advance written notice of a fur-
lough. The full notice period may be 
shortened, or waived, only in the event 
of unforseeable circumstances, such as 
sudden emergencies requiring imme-
diate curtailment of activities. 

(b) The written notice shall advise 
the appointee of: 

(1) The reason for the agency decision 
to take the furlough action. 

(2) The expected duration of the fur-
lough and the effective dates; 

(3) The basis for selecting the ap-
pointee for furlough when some but not 
all Senior Executive Service ap-
pointees in a given organizational unit 
are being furloughed; 

(4) The reason if the notice period is 
less than 30 days; 

(5) The place where the appointee 
may inspect the regulations and 
records pertinent to the action; and 

(6) The appointee’s appeal rights, in-
cluding the time limit for the appeal 
and the location of the Merit Systems 
Protection Board office to which the 
appeal should be sent. 

§ 359.807 Records. 
The agency shall preserve all records 

relating to an action under this sub-
part for at least one year from the ef-
fective date of the action. 

Subpart I—Removal of Noncareer 
and Limited Appointees and 
Reemployed Annuitants 

§ 359.901 Coverage. 
(a) This subpart covers the removal 

from the SES of— 
(1) A noncareer appointee; 
(2) A limited emergency or a limited 

term appointee; and 
(3) A reemployed annuitant holding 

any type of appointment under the 
SES. 
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(b) Coverage does not include, how-
ever, a limited emergency or a limited 
term appointee who is being removed 
for disciplinary reasons and who is cov-
ered by 5 CFR 752.601(c)(2). 

§ 359.902 Conditions of removal. 

(a) Authority. The agency may re-
move an appointee subject to this sub-
part at any time. 

(b) Notice. The agency shall notify 
the appointee in writing before the ef-
fective date of the removal. 

(c) Placement rights. An appointee 
covered by this subpart is not entitled 
to the placement rights provided for 
career appointees under subpart G of 
this part. 

(d) Appeals. Actions taken under this 
subpart are not appealable to the Merit 
Systems Protection Board under 5 
U.S.C. 7701. 

PART 362—PRESIDENTIAL 
MANAGEMENT INTERN PROGRAM 

Subpart A—Purpose and Definitions 

Sec. 
362.101 Purpose. 
362.102 Definitions. 

Subpart B—Program Administration 

362.201 Nomination and selection. 
362.202 Appointment and extensions. 
362.203 Conversion to competitive service. 
362.204 Resignation, termination, and reduc-

tion in force. 
362.205 Movement of interns between de-

partments or agencies. 
362.206 Career development. 

AUTHORITY: E.O.12364 of May 24, 1982, 3 
CFR, 1982 Comp., p. 185. 

SOURCE: 62 FR 44199, Aug. 20, 1997, unless 
otherwise noted. 

Subpart A—Purpose and 
Definitions 

§ 362.101 Purpose. 
The Presidential Management Intern 

(PMI) Program is designed to attract 
to Federal service outstanding men and 
women from a wide variety of aca-
demic disciplines who have a clear in-
terest in, and commitment to, a career 
in the analysis and management of 
public policies and programs. 

§ 362.102 Definitions. 
(a) A Presidential Management Intern 

is appointed in the excepted service 
under § 213.3102(ii) of this chapter, in an 
executive agency or department. The 
individual must have completed a grad-
uate course of study at a qualifying 
college or university, received the 
nomination of the dean or academic 
program director, successfully com-
pleted an OPM-administered assess-
ment process, and been selected and ap-
pointed by an agency for a 2-year Pres-
idential Management Internship. 

(b) A qualifying college or university is 
an academic institution formally ac-
credited by an accrediting organization 
recognized by the Secretary of the U.S. 
Department of Education (34 CFR part 
602). 

Subpart B—Program 
Administration 

§ 362.201 Nomination and selection. 
(a) Eligibility. Individuals eligible to 

be nominated for the Program are 
graduate students from a variety of 
academic disciplines completing or ex-
pecting to complete, during the current 
academic year, an advanced degree 
from a qualifying college or university. 
These individuals must demonstrate an 
exceptional ability, a clear interest in, 
and a commitment to a career in the 
analysis and management of public 
policies and programs. 

(b) Nomination procedure. (1) The col-
lege or university making nominations 
for the Program shall establish a com-
petitive nomination process to ensure 
that all eligible students are aware of 
the PMI Program and how to apply for 
nomination. The process will also en-
sure that applicants receive careful and 
thorough review, and that all receive 
equal opportunity for nomination. 

(2) Students must be nominated by 
the dean, chairperson, or academic pro-
gram director. 

(3) Students who apply to be nomi-
nated must be rated qualified or not 
qualified for nomination. Nominations 
are made by school officials through 
completion of the PMI application 
form. 

(4) Students eligible for veterans’ 
preference who apply for nomination 

VerDate Aug<04>2004 11:03 Jan 27, 2005 Jkt 205008 PO 00000 Frm 00292 Fmt 8010 Sfmt 8010 Y:\SGML\205008T.XXX 205008T


		Superintendent of Documents
	2014-11-10T11:31:29-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




