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are about the records or type of records 
that you want, the more likely the De-
partment will be able to locate those 
records in response to your request. If 
a component determines that your re-
quest does not reasonably describe 
records, it shall tell you either what 
additional information is needed or 
why your request is otherwise insuffi-
cient. The component also shall give 
you an opportunity to discuss your re-
quest so that you may modify it to 
meet the requirements of this section. 
If your request does not reasonably de-
scribe the records you seek, the agen-
cy’s response to your request may be 
delayed. 

(c) Agreement to pay fees. If you make 
a FOIA request, it shall be considered a 
firm commitment by you to pay all ap-
plicable fees charged under § 5.11 up to 
$ 25.00, unless you seek a waiver of fees. 
In making your FOIA request, please 
indicate whether you are willing to pay 
for the request or desire a waiver. The 
component responsible for responding 
to your request ordinarily will confirm 
this commitment in an acknowledge-
ment letter. When making a request, 
you may specify a willingness to pay a 
greater or lesser amount. If you are 
seeking a waiver of fees you must pro-
vide a justification for your fee waiver 
request in accordance with the require-
ments of § 5.11(k). If your request for a 
fee waiver is denied, the component 
will notify you of that decision and 
will request an agreement from you to 
pay fees up to $25, or a greater or lesser 
amount specified by you. Your request 
shall not be considered received and 
further work shall not be done on it 
until you agree to pay fees. If you do 
not provide a firm commitment to pay 
the anticipated fee within the time pe-
riod specified by the component, the 
request will be administratively closed. 

§ 5.4 Responsibility for responding to 
requests. 

(a) In general. Except as stated in 
paragraphs (c), (d), and (e) of this sec-
tion, the component that first receives 
a request for a record and has posses-
sion of that record is the component 
responsible for responding to the re-
quest. In determining which records 
are responsive to a request, a compo-
nent ordinarily will include only 

records in its possession as of the date 
the component begins its search for 
them. If any other date is used, the 
component shall inform the requester 
of that date. 

(b) Authority to grant or deny requests. 
The head of a component, or the com-
ponent head’s designee, is authorized 
to grant or deny any request for a 
record of that component. 

(c) Consultations and referrals. When a 
component receives a request for a 
record in its possession, it shall deter-
mine whether another component, or 
another agency of the Federal Govern-
ment, is better able to determine 
whether the record is exempt from dis-
closure under the FOIA and, if so, 
whether it should be disclosed as a 
matter of administrative discretion. If 
the receiving component determines 
that it is best able to process the 
record in response to the request, then 
it shall do so. If the receiving compo-
nent determines that it is not best able 
to process the record, then it shall ei-
ther: 

(1) Respond to the request regarding 
that record, after consulting with the 
component or agency best able to de-
termine whether to disclose it and with 
any other component or agency that 
has a substantial interest in it; or 

(2) Refer the responsibility for re-
sponding to the request regarding that 
record to the component best able to 
determine whether to disclose it, or to 
another agency that originated the 
record (but only if that agency is sub-
ject to the FOIA). Ordinarily, the com-
ponent or agency that originated a 
record will be presumed to be best able 
to determine whether to disclose it. 

(d) Law enforcement information. 
Whenever a request is made for a 
record containing information that re-
lates to an investigation of a possible 
violation of law and was originated by 
another component or agency, the re-
ceiving component shall either refer 
the responsibility for responding to the 
request regarding that information to 
that other component or agency or 
consult with that other component or 
agency. 

(e) Classified information. Whenever a 
request is made for a record containing 
information that has been classified, or 
may be appropriate for classification, 

VerDate Aug<04>2004 04:22 Jan 14, 2005 Jkt 205011 PO 00000 Frm 00008 Fmt 8010 Sfmt 8010 Y:\SGML\205011T.XXX 205011T



9 

Office of the Secretary, DHS § 5.5 

by another component or agency under 
Executive Order 12958 or any other ex-
ecutive order concerning the classifica-
tion of records, the receiving compo-
nent shall refer the responsibility for 
responding to the request regarding 
that information to the component or 
agency that classified the information, 
or which should consider the informa-
tion for classification, or which has the 
primary interest in it, as appropriate. 
Whenever a record contains informa-
tion that has been derivatively classi-
fied by a component because it con-
tains information classified by another 
component or agency, the component 
shall refer the responsibility for re-
sponding to the request regarding that 
information to the component or agen-
cy that classified the underlying infor-
mation. 

(f) Notice of referral. Whenever a com-
ponent refers all or any part of the re-
sponsibility for responding to a request 
to another component or agency, it or-
dinarily shall notify the requester of 
the referral and inform the requester of 
the name of each component or agency 
to which the request has been referred 
and of the part of the request that has 
been referred. 

(g) Timing of responses to consultations 
and referrals. All consultations and re-
ferrals will be handled according to the 
date the FOIA request initially was re-
ceived by the first component or agen-
cy, not any later date. 

(h) Agreements regarding consultations 
and referrals. Components may make 
agreements with other components or 
agencies to eliminate the need for con-
sultations or referrals for particular 
types of records. 

§ 5.5 Timing of responses to requests. 
(a) In general. Components ordinarily 

shall respond to requests according to 
their order of receipt. 

(b) Multitrack processing. (1) A compo-
nent may use two or more processing 
tracks by distinguishing between sim-
ple and more complex requests based 
on the amount of work and/or time 
needed to process the request, includ-
ing through limits based on the num-
ber of pages involved. If a component 
does so, it shall advise requesters in its 
slower track(s) of the limits of its fast-
er track(s). 

(2) A component using multitrack 
processing may provide requesters in 
its slower track(s) with an opportunity 
to limit the scope of their requests in 
order to qualify for faster processing 
within the specified limits of the com-
ponent’s faster track(s). A component 
doing so will contact the requester ei-
ther by telephone or by letter, which-
ever is more efficient in each case. 

(c) Unusual circumstances. (1) Where 
the statutory time limits for proc-
essing a request cannot be met because 
of ‘‘unusual circumstances,’’ as defined 
in the FOIA, and the component deter-
mines to extend the time limits on 
that basis, the component shall as soon 
as practicable notify the requester in 
writing of the unusual circumstances 
and of the date by which processing of 
the request can be expected to be com-
pleted. Where the extension is for more 
than ten working days, the component 
shall provide the requester with an op-
portunity either to modify the request 
so that it may be processed within the 
time limits or to arrange an alter-
native time period with the component 
for processing the request or a modified 
request. 

(2) Where a component reasonably be-
lieves that multiple requests submitted 
by a requester, or by a group of re-
questers acting in concert, constitute a 
single request that would otherwise in-
volve unusual circumstances, and the 
requests involve clearly related mat-
ters, they may be aggregated. Multiple 
requests involving unrelated matters 
will not be aggregated. 

(d) Expedited processing. (1) Requests 
and appeals will be taken out of order 
and given expedited treatment when-
ever it is determined that they involve: 

(i) Circumstances in which the lack 
of expedited treatment could reason-
ably be expected to pose an imminent 
threat to the life or physical safety of 
an individual; 

(ii) An urgency to inform the public 
about an actual or alleged federal gov-
ernment activity, if made by a person 
primarily engaged in disseminating in-
formation. 

(2) A request for expedited processing 
may be made at the time of the initial 
request for records or at any later 
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