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holidays observed by the Federal Gov-
ernment shall be excluded from the 
computation. 

(c) When a document has been served 
by mail, an additional five days will be 
added to the time permitted for any re-
sponse. 

§ 1.327 Motions. 
(a) Motions shall state the relief 

sought, the authority relied upon, and 
the facts alleged, and shall be filed 
with the ALJ and served on all other 
parties. 

(b) Except for motions made during a 
prehearing conference or at the hear-
ing, all motions shall be in writing. 
The ALJ may require that oral mo-
tions be reduced to writing. 

(c) The ALJ may require written mo-
tions to be accompanied by supporting 
memorandums. 

(d) Within 15 days after a written mo-
tion is served, or such other time as 
may be fixed by the ALJ, any party 
may file a response to such motion. 

(e) The ALJ may not grant a written 
motion prior to expiration of the time 
for filing responses thereto, except 
upon consent of the parties or fol-
lowing a hearing, but may overrule or 
deny such motion without awaiting a 
response. 

(f) The ALJ shall make every reason-
able effort to dispose of all outstanding 
motions prior to the beginning of the 
hearing. 

§ 1.328 Sanctions. 
(a) The ALJ may sanction a person, 

including any party or representative 
for: 

(1) Failing to comply with a lawful 
order, subpoena, or procedure; 

(2) Failing to prosecute or defend an 
action; or 

(3) Engaging in other misconduct 
that interferes with the speedy, or-
derly, or fair conduct of the hearing. 

(b) Any such sanction, including but 
not limited to those listed in para-
graphs (c), (d), and (e) of this section, 
shall reasonably relate to the severity 
and nature of the failure or mis-
conduct. 

(c) When a party fails to comply with 
a subpoena or an order, including an 
order for taking a deposition, the pro-
duction of evidence within the party’s 

control, or a request for admission, the 
ALJ may: 

(1) Draw an inference in favor of the 
requesting party with regard to the in-
formation sought; 

(2) In the case of requests for admis-
sion, deem admitted each item as to 
which an admission is requested; 

(3) Prohibit the party failing to com-
ply with such order from introducing 
evidence concerning, or otherwise rely-
ing upon testimony relating to the in-
formation sought; 

(4) Strike any part of the pleadings 
or other submissions of the party fail-
ing to comply with such request; or 

(5) Request that the Attorney Gen-
eral petition an appropriate district 
court for an order to enforce a sub-
poena. 

(d) If a party fails to prosecute or de-
fend an action under this subpart com-
menced by service of a complaint, the 
ALJ may dismiss the action or enter 
an initial decision imposing penalties 
and assessments. 

(e) The ALJ may refuse to consider 
any motion or other action which is 
not filed in a timely fashion. 

§ 1.329 The hearing and burden of 
proof. 

(a) The ALJ shall conduct a hearing 
on the record in order to determine 
whether the respondent is liable for a 
civil penalty or assessment under 
§ 1.303 of this part, and if so, the appro-
priate amount of any such civil penalty 
or assessment considering any aggra-
vating or mitigating factors. 

(b) The USDA shall prove respond-
ent’s liability and any aggravating fac-
tors by a preponderance of the evi-
dence. 

(c) The respondent shall prove any af-
firmative defenses and any mitigating 
factors by a preponderance of the evi-
dence. 

(d) The hearing shall be open to the 
public unless otherwise ordered by the 
ALJ for good cause shown. 

§ 1.330 Location of hearing. 

(a) The hearing may be held— 
(1) In any judicial district of the 

United States in which the respondent 
resides or transacts business; 
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