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§47.17

to a proceeding, in which case there
should be another copy for each addi-
tional party), in an envelope and mail
the same by registered mail to the
Hearing Clerk.

(f) Use of depositions. A deposition
taken in accord with this section or in
accord with the provisions of the Rules
of Civil Procedure of the Courts of the
United States, may be used in a pro-
ceeding under the act if the examiner
finds that the evidence is otherwise ad-
missible. If a deposition has been
taken, and the party upon whose appli-
cation it was taken refuses to offer it
in evidence, the other party may offer
the deposition, or any part thereof, in
evidence.

[10 FR 2209, Feb. 27, 1945, as amended at 56
FR 174, Jan. 3, 1991; 60 FR 8461, Feb. 14, 1995;
64 FR 38107, July 15, 1999]

§47.17 Subpoenas.

(a) Issuance of subpoenas. The attend-
ance of witnesses and the production of
documentary evidence from any place
in the United States on behalf of any
party to the proceeding may, by sub-
poena, be required at any designated
place of hearing or at any designated
place for the taking of a deposition.
Subpoenas may be issued by the Sec-
retary, or by the examiner, over the
facsimile signature of the Secretary
upon a reasonable showing by the ap-
plicant of the grounds, necessity, and
reasonable scope thereof. Except for
good cause shown, applications for sub-
poenas shall be filed with the Hearing
Clerk at least 30 days prior to the des-
ignated date of hearing or deposition.
Except for good cause shown, the ex-
aminer shall not issue subpoenas less
than 20 days prior to the designated
date of hearing or deposition.

(b) Application for subpoena duces
tecum. Subpoenas for the production of
documentary evidence shall be issued
only upon a verified written applica-
tion. Such application shall specify, as
exactly as possible, the documents de-
sired and shall show their competency,
relevancy, materiality, and the neces-
sity for their production.

(c) Service of subpoenas. Subponeas
may be served by any person not less
than 18 years of age. The party at
whose instance a subponea is issued
shall be responsible for service thereof.
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Subpoenas shall be served as provided
in §47.4.

[10 FR 2209, Feb. 27, 1945; 11 FR 224, Jan. 4,
1946; 19 FR 57, Jan. 6, 1954, as amended at 38
FR 30445, Nov. 5, 1973; 56 FR 175, Jan. 3, 1991;
60 FR 8462, Feb. 14, 1995; 64 FR 38107, July 15,
1999]

§47.18 Fees and mileage.

Witnesses who are subpoenaed and
who appear in the proceeding, includ-
ing witnesses whose depositions are
taken, shall be paid the same fees and
mileage that are paid witnesses in the
courts of the United States, and per-
sons taking depositions shall be enti-
tled to the same fees as are paid for
like services in the courts of the
United States, to be paid by the party
at whose request the deposition is
taken. Witness fees and mileage shall
be paid by the party at whose instance
the witnesses appear, and claims there-
for shall be presented to such party.

§47.19 Post-hearing procedure before
the examiner.

(a) Certification of transcript or record-
ing. As soon as practicable after receipt
of the transcript or recording, the ex-
aminer shall prepare his or her certifi-
cate stating that, to the best of his or
her knowledge and belief, the tran-
script or recording is a true, correct,
and complete transcript or recording of
the testimony given at the hearing, ex-
cept in such particulars as the exam-
iner shall specify, and that the exhibits
transmitted are all the exhibits re-
ceived in evidence at the hearing, with
such exceptions as the examiner shall
specify. The original of such certificate
shall be attached to the original tran-
script or recording and a copy of such
certificate shall be furnished to each of
the parties and to the Hearing Clerk.
The examiner shall correct the original
copy of the transcript or recording by
adding or crossing out (but without ob-
scuring the text) at the appropriate
places any words necessary to make
the text conform to the correct mean-
ing, as certified by the examiner.

(b) Proposed findings of fact, conclu-
sions, and order. The examiner shall de-
cide and shall announce at the hearing
whether proposed findings of fact, con-
clusions, and order may be filed by the
parties. If allowed by the examiner, he
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or she shall announce a definite cal-
endar day as the time within which
these documents may be filed. Such
findings of fact, conclusions, and order
shall be based solely upon the evidence
of record. They may be accompanied by
supporting briefs and by a statement of
objections made to the rulings of the
examiner at the hearing.

(c) Briefs. If the examiner does not
allow proposed findings of fact, conclu-
sions, and order to be filed, the parties
shall be given until a definite calendar
day to file briefs.

(d) Claim for award of fees and ex-
penses—(1) Filing. Prior to the close of
the hearing, or within 20 days there-
after, each party may file with the
Hearing Clerk a claim for the award of
the fees and expenses which he in-
curred in connection with the oral
hearing. No award of fees and expenses
to the prevailing party and against the
losing party shall be made unless a
claim therefor has been filed, and fail-
ure to file a claim within the time al-
lowed shall constitute a waiver thereof.

(2) Fees and expenses which may be
awarded to prevailing party. The term
“fees and expenses,” as used in section
T(a) of the Act, includes:

(1) Reasonable fees of an attorney or
authorized representative for appear-
ance at the hearing and for the taking
of depositions necessary for introduc-
tion at the hearing; (ii) fees and mile-
age for necessary witnesses at the rates
provided for witnesses in the courts of
the United States; (iii) fees for the no-
tarizing of a deposition and its reduc-
tion to writing; (iv) fees for serving
subpenas; and (v) other fees and ex-
penses necessarily incurred in connec-
tion with the oral hearing. Fees and ex-
penses which are not considered to be
reasonable or necessarily incurred in
connection with the oral hearing will
not be awarded.

(3) Form of claim. A claim for fees and
expenses shall be in the form of a writ-
ten itemized statement of the fees and
expenses claimed, which shall include
an explanation of how each item was
computed, to which there shall be at-
tached an affidavit, made by the party
or the party’s authorized attorney or
agent having knowledge of the facts,
that each such item is correct and has
been necessarily incurred in connec-

§47.19

tion with the oral hearing in the pro-
ceeding and that the services for which
fees are claimed were actually and nec-
essarily performed.

(4) Service of claim. A copy of each
such claim filed shall be served by the
Hearing Clerk on the other party or
parties to the proceeding.

(5) Objections to claim. Within 20 days
after being served with a copy of a
claim for fees and expenses, the party
so served may file with the Hearing
Clerk written objections to the allow-
ance of any or all of the items claimed.
If evidence is offered in support of an
objection, it must be in affidavit form.
A copy of any such objections shall be
served by the Hearing Clerk on the
other party or parties.

(6) Reply to objections to claim. A
claimant who is served with a copy of
objections to his or her claim may,
within 20 days after such service, file
with the Hearing Clerk a reply to such
objection. If evidence is offered in sup-
port of a reply, it must be in affidavit
form. A copy of any such reply shall be
served by the Hearing Clerk on the
other party or parties.

() Further inquiry by examiner. When-
ever it is deemed desirable or necessary
for the proper disposition of a claim,
the examiner may request statements
as to specific matters from either or
both parties. Any statements so fur-
nished shall be served by the examiner
on the other party.

(8) Number of copies. All documents or
papers authorized by this paragraph to
be filed with the examiner shall be
filed in triplicate: Provided, That,
where there are more than two parties
to the proceeding an additional copy
shall be filed for each additional party.

(e) The examiner’s report. The exam-
iner, with the assistance and collabora-
tion of such employees of the Depart-
ment as may be assigned for the pur-
pose, and within a reasonable time
after the termination of the periods al-
lowed for the filing of the submissions
of the parties allowed by this section,
shall prepare, upon the basis of the evi-
dence received at the hearing and with
due consideration of submissions of the
parties filed pursuant to this section,
his or her report. Such report shall be
filed with the Hearing Clerk and shall
be prepared in the form of a final order
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for the signature of the Secretary, but
shall not be served upon the parties,
unless and until it shall have been
signed by the Secretary, as hereinafter
provided.

[38 FR 30445, Nov. 5, 1973, as amended at 41
FR 50803, Nov. 18, 1976; 56 FR 175, Jan. 3, 1991;
60 FR 8462, Feb. 14, 1995; 64 FR 38107, July 15,
1999]

§47.20 Documentary procedure.

(a) In general. The documentary pro-
cedure described in this section shall,
whenever it is applicable as provided in
paragraph (b) of this section, take the
place and serve in lieu of the oral hear-
ing procedure hereinbefore provided.
Under the documentary procedure, the
pleadings of the parties, if verified in
accordance with paragraph (h) of this
section, and any report of investigation
filed with the Hearing Clerk pursuant
to §47.7 will be considered as evidence
in the proceeding. Under the shortened
procedure, the pleadings of the parties,
if verified in accordance with para-
graph (h) of this section, and any re-
port of investigation filed with the
Hearing Clerk pursuant to §47.7, will be
considered as evidence in the pro-
ceeding. In addition, the parties may
submit written proof in support of the
complaint, answer, or reply, as the case
may be, in the form of verified state-
ments or depositions. After the close of
the evidence, the parties may file
briefs.

(b) When applicable—(1) Where dam-
ages claimed do mot exceed $30,000. The
documentary procedure provided for in
this section shall (except as provided in
§47.15(a)) be used in all reparation pro-
ceedings in which the amount of dam-
ages claimed, either in the complaint
or in the counterclaim, does not exceed
$30,000 (excluding interest).

(2) Where damages claimed exceed
$30,000. In any proceeding in which the
amount of damages claimed, either in
the complaint or in the counterclaim,
is greater than $30,000 (excluding inter-
est), the examiner, whenever he or she
is of the opinion that proof may be
fairly and adequately presented by use
of the documentary procedure provided
for in this section, shall suggest to the
parties that they consent to the use of
such procedure. Parties are free to con-
sent to such procedure if they choose,
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and declination of consent will not af-
fect or prejudice the rights or interests
of any party. A party, if he or she has
not waived oral hearing, may consent
to the use of the documentary proce-
dure on the condition that depositions
rather than affidavits be used. In such
case, if the other party agrees, deposi-
tions shall be required to be filed in
lieu of verified statements. If any party
who has not waived oral hearing does
not consent to the use of the documen-
tary procedure, the proceeding will be
set for oral hearing. The suggestion
that the documentary procedure be
used need not originate with the exam-
iner. Any party may address a request
to the examiner asking that the docu-
mentary procedure be used.

(c) Complainant’s opening statement.
Within twenty (20) days after service of
respondent’s answer, complainant may
file a verified opening statement, ac-
companied by any pertinent docu-
ments, which documents must be iden-
tified in the statement. If the answer is
verified, complainant’s evidence con-
cerning the allegations of the answer
should be included in the opening
statement.

(d) Respondent’s answering statement.
Within twenty (20) days after service of
complainants’ opening statement or
service of notice by the examiner that
complainant has not filed an opening
statement, respondent may file a
verified answering statement, accom-
panied by any pertinent documents,
which documents must be identified in
the statement.

(e) Complainant’s statement in reply. If
respondent files an answering state-
ment, complainant may, within twenty
(20) days after service thereof upon
complainant, file a verified statement
in reply, accompanied by any pertinent
documents, which documents must be
identified in the statement.

(f) Use of depositions in liew of verified
statements. Depositions may be used in
lieu of verified statements under para-
graphs (c¢), (d), and (e) of this section.

(g) Briefs. Promptly after the conclu-
sion of the presentation of evidence,
the examiner shall notify the parties
that they may file briefs within twenty
(20) days after the receipt of such no-
tice.
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