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§97.212

number and title of the priority con-
test as shown on the notice issued by
the Office. The envelope should be en-
closed in an outer mailing envelope
marked “To Be Opened Only by the
Commissioner.”

§97.212 Correction of a statement on
motion.

In case of material error arising
through inadvertence or mistake, a
preliminary statement may be cor-
rected upon a satisfactory showing to
the Commissioner that the correction
is of material significance. Correction
of the statement must be made as soon
as practicable after the discovery of
the error.

§97.213 Failure to file statements.

If any party to a priority contest
fails to file a preliminary statement,
he or she shall be restricted to his or
her earliest effective filing date.

§97.214 Access to preliminary state-
ments.

The preliminary statements shall be
open to the inspection of any party
after the date set for the filing of pre-
liminary statements (§97.207(b)), but
shall not be open to inspection prior to
that time.

§97.215 Dissolution at the request of
the Commissioner.

If during a priority contest, informa-
tion is submitted or found which, in
the opinion of the Commissioner, may
render the variety ineligible for a cer-
tificate, the priority contest may be
suspended by the Commissioner and re-
ferred to an examiner for consideration
of the matter. The parties will be noti-
fied of the reason for the suspension.
Arguments of the parties regarding the
suspension will be considered, if filed
within 60 days of the notification. The
suspension will then be continued,
modified, or dismissed, in accordance
with the determination by the Com-
missioner.

§97.216 Concession; abandonment.

(a) An applicant or a certificate hold-
er involved in a priority contest may,
at any time, file a written concession
of priority, or abandonment of the cer-
tificate, signed by him or her. Upon the
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filing of such an instrument by any
party, the decision shall be rendered
against the interested party by the
Commissioner.

(b) A concession of priority may not
be made by an assignee of a part inter-
est.

§97.217 Affidavits and exhibits.

Affidavits and exhibits, including of-
ficial records and any special matter
contained in a printed publication, per-
tinent to the issue involved in the con-
test, may be introduced as evidence in
a priority contest by any party to the
contest. In the case of official records
and printed publications, the party in-
troducing the evidence shall specify
the record or the printed publication,
the page or pages to be used, indicate
generally its relevancy, and submit to
the Commissioner the record or au-
thenticated copy, or the printed publi-
cation, or a copy. Copies of affidavits
and exhibits, including any record or
publication, shall be served by the
Commissioner on each of the other in-
terested parties.

§97.218 Matters considered in deter-
mining a priority.

In determining priority, the Commis-
sioner will consider only priority of de-
velopment based on the evidence sub-
mitted. Questions of novelty generally
will not be considered in the decision
on priority. The Commissioner may
refer proposed findings of fact, conclu-
sions, and notice of priority to the
Board for an advisory decision.

§97.219 Recommendation by the Com-
missioner.

The Commissioner may, either before
or concurrently with a decision on the
question of priority, but independently
of such decision, direct the attention of
the examiner to any matter not relat-
ing to priority which may come to the
Commissioner’s attention, and which
in his or her opinion establishes the
fact that there has been an irregularity
which amounts to a bar to the granting
of a certificate to either of the parties.
The Commissioner may suspend the
priority contest and remand the case
to the examiner for further consider-
ation of the matters, to which atten-
tion has been directed.
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