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factors within the proposed RCWP 
project area and identify the strategy 
and parameters to be used to identify 
the changes in water quality attrib-
utable to the installation of BMPs. 
Wherever possible, identify and quan-
tify changes in land use, land use pat-
terns and farming practices that will 
affect the quantity, quality or timing 
of nonpoint source pollutants reaching 
an aquatic system and detail informa-
tion as to number and location of sam-
pling stations and the frequency of 
sample collection. 

(3) Socioeconomic Impacts. Identify the 
positive and negative impacts on the 
landowners in the project area and es-
timate the community or off-site bene-
fits expected of the project if com-
pleted as planned. 

(4) Institutional Aspects. Identify and 
clearly define the role and responsi-
bility for each participating agency in-
cluding, where appropriate fiscal and 
manpower commitments. 

(5) Educational Aspects. Clearly define 
the approache(s) to be used to inform 
and educate individual landowners. In-
clude procedures for periodic evalua-
tion of this effort so the mid-course 
corrections can be made if needed. 

(6) Quality Assurance. To insure that 
the data collected is usable to make 
National projections, a quality assur-
ance program must be included that is 
consistent with that of the EPA Region 
within which the project is located. 

(7) Data Storage. The data collected 
on comprehensive monitoring projects 
must be available to USDA and EPA 
RCWP user groups. 

(e) Reporting. Reports for these 
projects are to be made at least annu-
ally to the NCC based on guidance sent 
to the SCC by the Administrator, FSA. 

(f) Funding. Funding for the com-
prehensive monitoring will be provided 
from RCWP funds and other authoriza-
tions. 

§ 700.42 Program evaluation. 
(a) The RCWP will be evaluated an-

nually by the USDA. The evaluation 
will be based on the reports provided in 
these regulations and on special stud-
ies undertaken by USDA or EPA as 
part of the RCWP program. 

(b) The USDA Deputy Under Sec-
retary for International Affairs and 

Commodity Program will have the re-
sponsibility for coordinating the pro-
gram evaluation and preparing an an-
nual report for transmittal to the Sec-
retary of Agriculture and the Adminis-
trator of EPA. The Deputy Assistant 
Secretary for Natural Resources and 
the Director of Economics, Policy 
Analysis and Budget, USDA, and the 
Assistant Administrator for Water and 
Waste Management, EPA will assist in 
this effort. 

§ 700.43 Public benefits when install-
ing BMP’s. 

All BPM’s implemented under this 
program shall be in compliance with 
regulations promulgated under part 799 
on environmental quality and related 
environmental concerns or similar reg-
ulations issued by a technical agency. 
Persons responsible for any aspect of 
performing BMPs shall carry out their 
responsibilities in such a way as to pro-
mote public benefits: 

(a) By improving or preserving envi-
ronmental quality and ecological bal-
ance. 

(b) By preventing or abating pollu-
tion and other environmental degrada-
tion. 

(c) Benefiting the community by 
means such as preserving open space or 
enhancing the appearance of the area. 

(d) Benefiting wildlife and other de-
sirable life forms. 

(e) Preserving historic, archae-
ological, or scenic sites, wetlands, eco-
logically critical areas and prime farm-
land. 

(f) Avoiding the creation of hazards 
to persons or animals. 

(g) Avoiding actions that may ad-
versely affect an endangered or threat-
ened species and flood plains. 

PART 701—EMERGENCY CON-
SERVATION PROGRAM AND 
CERTAIN RELATED PROGRAMS 
PREVIOUSLY ADMINISTERED 
UNDER THIS PART 

Sec. 
701.1 Administration. 
701.2 Definitions. 
701.3 Scope. 
701.4 Producer eligibility. 
701.5 Land eligibility. 
701.6–701.9 [Reserved] 
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701.10 Qualifying minimum cost of restora-
tion. 

701.11 Prohibition on duplicate payments. 
701.12 Eligible ECP practices. 
701.13 Submitting requests. 
701.14 Onsite inspections. 
701.15 Starting practices before cost-share 

request is submitted; non-entitlement to 
payment; payment subject to the avail-
ability of funds. 

701.16 Practice approval. 
701.17–701.20 [Reserved] 
701.21 Filing payment application. 
701.22 Eligibility to file for cost-share as-

sistance. 
701.23 Eligible costs. 
701.24 Dividing cost-share among more than 

one participant. 
701.25 Practices carried out with aid from 

ineligible persons. 
701.26 Maximum cost-share percentage. 
701.27 Maximum ECP payments per person. 
701.28–701.30 [Reserved] 
701.31 Maintenance and proper use of prac-

tices. 
701.32 Failure to comply with program pro-

visions. 
701.33 Death, incompetency, or disappear-

ance. 
701.34 Appeals. 
701.35 Compliance with regulatory meas-

ures. 
701.36 Schemes and devices and claims 

avoidances. 
701.37 Loss of control of property during the 

practice life span. 
701.38–701.40 [Reserved] 
701.41 Cost-share assistance not subject to 

claims. 
701.42 Assignments. 
701.43 Information collection requirements. 
701.44 Agricultural Conservation Program 

(ACP) contracts. 
701.45 Forestry Incentives Program (FIP) 

contracts. 

AUTHORITY: Pub. L. 95–334, 92 Stat. 420, 16 
U.S.C. 2201 et seq. 

SOURCE: 69 FR 10302, Mar. 4, 2004, unless 
otherwise noted. 

§ 701.1 Administration. 
(a) Subject to the availability of 

funds, this part provides the terms, 
conditions and requirements of the 
Emergency Conservation Program 
(ECP) administered by the Farm Serv-
ice Agency (FSA). 

(b) ECP is administered by the Ad-
ministrator, FSA through the Deputy 
Administrator, FSA, and shall be car-
ried out in the field by State and coun-
ty FSA committees (State and county 
committees), subject to the avail-
ability of funds. Except as otherwise 

provided in this rule, discretionary de-
terminations to be made under this 
rule will be made by the Deputy Ad-
ministrator. Matters committed to the 
discretion of the Deputy Administrator 
shall be considered in all cases to be 
permissive powers and no person shall, 
under any circumstances, be considered 
to be entitled to an exercise of such 
power in their favor. 

(c) State and county committees, and 
representatives and employees, do not 
have authority to modify or waive any 
regulations in this part. 

(d) The State committee may take 
any action authorized or required of 
the county committee by this part, but 
which the county committee has not 
taken, such as: 

(1) Correct or require a county com-
mittee to correct any action taken by 
such county committee that is not in 
accordance with this part; or 

(2) Require a county committee to 
withhold taking any action that is not 
in accordance with this part. 

(e) No provision or delegation herein 
to a State or county committee shall 
preclude the Administrator, FSA, or a 
designee, from determining any ques-
tion arising under the program or from 
reversing or modifying any determina-
tion made by a State or county com-
mittee. 

(f) The Deputy Administrator may 
authorize State and county commit-
tees to waive or modify deadlines and 
other requirements in cases where late-
ness or failure to meet such other re-
quirements does not adversely affect 
the operation of the program. 

(g) The Deputy Administrator may 
limit the authority of state and county 
committees to approve cost share in 
excess of specified amounts. 

(h) Data furnished by the applicants 
will be used to determine eligibility for 
program benefits. Furnishing the data 
is voluntary; however, the failure to 
provide data could result in program 
benefits being withheld or denied. 

(i) FSA may consult with any other 
USDA agency for such assistance as is 
determined by FSA to be necessary to 
implement the ECP. FSA is responsible 
for the technical aspects of ECP but 
may enter into a Memorandum of 
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Agreement with another party to pro-
vide technical assistance. If this limi-
tation results in significant hardship 
to producers in a county the State 
committee may request in writing that 
the Deputy Administrator waive this 
requirement for that county. 

(j) The provisions in this part shall 
not create an entitlement in any per-
son to any ECP cost share or claim or 
any particular notice or form or proce-
dure. 

(k) Additional terms and conditions 
may be set forth in the application or 
the forms participants will be required 
to sign for participation in the ECP. 

§ 701.2 Definitions. 
(a) The terms defined in part 718 of 

this chapter shall be applicable to this 
part and all documents issued in ac-
cordance with this part, except as oth-
erwise provided in this section. 

(b) The following definitions shall 
apply to this part: 

Agricultural producer means an owner, 
operator, or tenant of a farm or ranch 
used to produce for food or fiber, crops 
(including but not limited to, grain or 
row crops; seed crops; vegetables or 
fruits; hay forage or pasture; orchards 
or vineyards; flowers or bulbs; or field 
grown ornamentals) or livestock (in-
cluding but not limited to, dairy or 
beef cattle; poultry; swine; sheep or 
goats; fish or other animals raised by 
aquaculture; other livestock or fowl) 
for commercial production. Producers 
of animals raised for recreational uses 
only are not considered agricultural 
producers. 

Annual agricultural production means 
production of crops for food or fiber in 
a commercial operation that occurs on 
an annual basis under normal condi-
tions. 

Applicant means a person who has 
submitted to FSA a request to partici-
pate in the ECP. 

Cost-share payment means the pay-
ment made by FSA to assist a program 
participant under this part to establish 
practices required to address quali-
fying damage suffered in connection 
with a qualifying disaster. 

Deputy Administrator means the Dep-
uty Administrator for Farm Programs, 
FSA, the ECP Program Manager, or 
designee. 

Farmland means land devoted to agri-
cultural production, including land 
used for aquaculture, or other land as 
may be determined by the Deputy Ad-
ministrator. 

Program year means the applicable 
Federal fiscal year. 

§ 701.3 Scope. 

(a) FSA will provide cost-share as-
sistance to farmers and ranchers to re-
habilitate farmland damaged by wind 
erosion, floods, hurricanes, or other 
natural disasters as determined by the 
Deputy Administrator, and to carry 
out emergency water conservation 
measures during periods of severe 
drought. 

(b) The objective of the ECP is to 
make cost-share assistance available 
to eligible participants on eligible land 
for certain practices, to rehabilitate 
farmland damaged by floods, hurri-
canes, wind erosion, or other natural 
disasters, and for the installation of 
water conservation measures during 
periods of severe drought. 

(c) Payments may also be made 
under this part for: 

(1) Emergency water conservation or 
water enhancement measures (includ-
ing measures to assist confined live-
stock) during periods of severe 
drought; and 

(2) Floodplain easements for runoff 
and other emergency measures that 
the Deputy Administrator determines 
is necessary to safeguard life and prop-
erty from floods, drought, and the 
products of erosion on any watershed 
whenever fire, flood, or other natural 
occurrence is causing or has caused, a 
sudden impairment of the watershed. 

(d) Payments under this part are sub-
ject to the availability of appropriated 
funds and any limitations that may 
otherwise be provided for by Congress. 

§ 701.4 Producer eligibility. 

(a) To be eligible to participate in 
the ECP the Deputy Administrator 
must determine that a person is an ag-
ricultural producer with an interest in 
the land affected by the natural dis-
aster, and that person must be liable 
for or have paid the expense that is the 
subject of the cost share. The applicant 
must be a landowner or user in the 
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area where the qualifying event has oc-
curred, and must be a party who will 
incur the expense that is the subject of 
the cost share. 

(b) Federal agencies and States, in-
cluding all agencies and political sub-
divisions of a State, are ineligible to 
participate in the ECP. 

(c) All producer eligibility is subject 
to the availability of funds and an ap-
plication may be denied for any reason. 

§ 701.5 Land eligibility. 
(a) For land to be eligible, the Dep-

uty Administrator must determine 
that land that is the subject of the cost 
share: 

(1) Will have new conservation prob-
lems caused as a result of a natural dis-
aster that, if not treated, would: 

(i) Impair or endanger the land; 
(ii) Materially affect the productive 

capacity of the land; 
(iii) Represent unusual damage that, 

except for wind erosion, is not of the 
type likely to recur frequently in the 
same area; and 

(iv) Be so costly to repair that Fed-
eral assistance is or will be required to 
return the land to productive agricul-
tural use. Conservation problems exist-
ing prior to the disaster are not eligi-
ble for cost-share assistance. 

(2) Be physically located in a county 
in which the ECP has been imple-
mented; and 

(3) Be one of the following: 
(i) Land expected to have annual ag-

ricultural production, 
(ii) A field windbreak or a farmstead 

shelterbelt on which the ECP practice 
to be implemented involves removing 
debris that interferes with normal 
farming operations on the farm and 
correcting damage caused by the dis-
aster; or 

(iii) A farm access road on which de-
bris interfering with the normal farm-
ing operation needs to be removed. 

(b) Land is ineligible for cost share if 
the Deputy Administrator determines 
that it is, as applicable: 

(1) Owned or controlled by the United 
States; 

(2) Owned or controlled by States, in-
cluding State agencies or other polit-
ical subdivisions of a State; 

(3) Protected by a levee or dike that 
was not effectively and properly func-

tioning prior to the disaster, or is pro-
tected, or intended to be protected, by 
a levee or dike not built to U.S. Army 
Corps of Engineers, NRCS, or com-
parable standards; 

(4) Adjacent to water impoundment 
reservoirs that are subject to inunda-
tion when the reservoir is filled to ca-
pacity; 

(5) Land on which levees or dikes are 
located; 

(6) Subject to frequent damage or 
susceptible to severe damage according 
to paragraph (c) of this section; 

(7) Subject to flowage or flood ease-
ments and inundation when water is 
released in normal operations; 

(8) Between any levee or dike and a 
stream, river, or body of water, includ-
ing land between two or more levees or 
dikes; 

(9) Located in an old or new channel 
of a stream, creek, river or other simi-
lar body of water, except that land lo-
cated within or on the banks of an irri-
gation canal may be eligible if the Dep-
uty Administrator determines that the 
canal is not a channel subject to flood-
ing; 

(10) In greenhouses or other confined 
areas, including but not limited to, 
land in corrals, milking parlors, barn 
lots, or feeding areas; 

(11) Land on which poor farming 
practices, such as failure to farm on 
the contour, have materially contrib-
uted to damaging the land; 

(12) Unless otherwise provided for, 
not considered to be in annual agricul-
tural production, such as land devoted 
to stream banks, channels, levees, 
dikes, native woodland areas, roads, 
and recreational uses; or 

(13) Devoted to trees including, but 
not limited to, timber production. 

(c) To determine the likely frequency 
of damage and of the susceptibility of 
the land to severe damage under para-
graph (b)(6) of this section, FSA will 
consider all relevant factors, including, 
but not limited to, the location of the 
land, the history of damage to the 
land, and whether the land was or 
could have been protected by a func-
tioning levee or dike built to U. S. 
Army Corps of Engineers, NRCS, or 
comparable standards. Further, in 
making such determinations, informa-
tion may be obtained and used from 
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the Federal Emergency Management 
Agency or any other Federal, State (in-
cluding State agencies or political sub-
divisions), or other entity or individual 
providing information regarding, for 
example, flood susceptibility for the 
land, soil surveys, aerial photographs, 
or flood plain data or other relevant in-
formation. 

§§ 701.6–701.9 [Reserved] 

§ 701.10 Qualifying minimum cost of 
restoration. 

(a) To qualify for assistance under 
§ 701.3(a), the eligible damage must be 
so costly that Federal assistance is or 
will be required to return the land to 
productive agricultural use or to pro-
vide emergency water for livestock. 

(b) The Deputy Administrator shall 
establish the minimum qualifying cost 
of restoration. Each affected State may 
be allowed to establish a higher min-
imum qualifying cost of restoration. 

(c) A producer may request a waiver 
of the qualifying minimum cost of res-
toration. The waiver request shall doc-
ument how failure to grant the waiver 
will result in environmental damage or 
hardship to the producer and how the 
waiver will accomplish the goals of the 
program. 

[69 FR 10302, Mar. 4, 2004; 69 FR 22377, Apr. 26, 
2004] 

§ 701.11 Prohibition on duplicate pay-
ments. 

(a) Duplicate payments. Participants 
are not eligible to receive funding 
under the ECP for land on which the 
participant has or will receive funding 
under: 

(1) The Wetland Reserve Program 
(WRP) provided for in 7 CFR part 1467; 

(2) The Emergency Wetland Reserve 
Program (EWRP) provided for in 7 CFR 
part 623; 

(3) The Emergency Watershed Protec-
tion Program (EWP) provided for in 7 
CFR part 624; or 

(4) Any other program that covers 
the same or similar expenses so as to 
create duplicate payments, or, in ef-
fect, a higher rate of cost share than is 
allowed under this part. 

(b) Refund. Participants who receive 
any duplicate funds, payments, or ben-

efits shall refund any ECP payments 
received. 

§ 701.12 Eligible ECP practices. 

(a) Cost-share assistance may be of-
fered for ECP practices to replace or 
restore farmland, fences, or conserva-
tion structures to a condition similar 
to that existing before the natural dis-
aster. No relief under this part shall be 
allowed to address conservation prob-
lems existing before the disaster. 

(b) The practice or practices made 
available when the ECP is imple-
mented shall be only those practices 
authorized by FSA for which cost-share 
assistance is essential to permit ac-
complishment of the program goals. 

(c) Cost-share assistance may be pro-
vided for permanent vegetative cover, 
including establishment of the cover 
where needed, only in conjunction with 
eligible structures or installations 
where cover is needed to prevent ero-
sion and/or siltation or to accomplish 
some other ECP purpose. 

(d) Practice specifications shall rep-
resent the minimum levels of perform-
ance needed to address the ECP need. 

§ 701.13 Submitting requests. 

(a) Subject to the availability of 
funds, the Deputy Administrator shall 
provide for an enrollment period for 
submitting ECP cost-share requests. 

(b) Requests may be accepted after 
the announced enrollment period, if 
such acceptance is approved by the 
Deputy Administrator and is in accord-
ance with the purposes of the program. 

§ 701.14 Onsite inspections. 

An onsite inspection must be made 
before approval of any request for ECP 
assistance. 

§ 701.15 Starting practices before cost- 
share request is submitted; non-en-
titlement to payment; payment sub-
ject to the availability of funds. 

(a) Subject to paragraphs (b) and (c) 
of this section, costs will not be shared 
for practices or components of prac-
tices that are started before a request 
for cost share under this part is sub-
mitted with the applicable county FSA 
office. 
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(b) Costs may be shared for drought 
and non-drought ECP practices or com-
ponents of practices that are started 
before a request is submitted with the 
county FSA office, only if: 

(1) Considered and approved on a 
case-by-case basis in accordance with 
instructions of the Deputy Adminis-
trator; 

(2) The disaster that is the basis of a 
claim for cost-share assistance created 
a situation that required the producer 
to take immediate action to prevent 
further losses; 

(3) The Deputy Administrator deter-
mines that the request for assistance 
was filed within a reasonable amount 
of time after the start of the enroll-
ment period; and 

(4) The practice was started no more 
than 60 days before the ECP designa-
tion was approved for the applicable 
county office. 

(c) Any action taken prior to ap-
proval of a claim is taken at the pro-
ducer’s own risk. 

(d) An application for relief may be 
denied for any reason. 

(e) All payments under this part are 
subject to the availability of funds. 

§ 701.16 Practice approval. 
(a) Requests shall be prioritized be-

fore approval based on factors deemed 
appropriate by FSA, which include, but 
are not limited to: 

(1) Type and degree of damage; 
(2) Type of practices needed to ad-

dress the problem; 
(3) Availability of funds; 
(4) Availability of technical assist-

ance; 
(5) Environmental concerns; 
(6) Safety factors; or 
(7) Welfare of eligible livestock. 
(b) Requests for cost-share assistance 

may be approved if: 
(1) Funds are available; and 
(2) The requested practice is deter-

mined eligible. 

§§ 701.17–701–20 [Reserved] 

§ 701.21 Filing payment application. 
Cost-share assistance is conditioned 

upon the availability of funds and the 
performance of the practice in compli-
ance with all applicable specifications 
and program regulations. 

(a) Completion of practice. After com-
pletion of the approved practice, the 
participant must certify completion 
and request payment by the payment 
request deadline. FSA will provide the 
participant with a form or another 
manner to be used to request payment. 

(b) Proof of completion. Participants 
shall submit to FSA, at the local coun-
ty office, the information needed to es-
tablish the extent of the performance 
of approved practices and compliance 
with applicable program provisions. 

(c) Payment request deadline. The time 
limits for submission of information 
shall be determined by the Deputy Ad-
ministrator. The payment request 
deadline for each ECP practice will be 
provided in the agreement after the ap-
plication is approved. Time limits may 
be extended where failure to submit re-
quired information within the applica-
ble time limits is due to reasons be-
yond the control of the participant. 

§ 701.22 Eligibility to file for cost-share 
assistance. 

Any eligible participant, as defined 
in this part, who paid part of the cost 
of an approved practice may file an ap-
plication for cost-share payment. 

§ 701.23 Eligible costs. 

(a) Cost-share assistance may be au-
thorized for all reasonable costs in-
curred in the completion of the prac-
tice, up to the maximums provided in 
§§ 701.26 and 701.27. 

(b) Eligible costs shall be limited as 
follows: 

(1) Costs for use of personal equip-
ment shall be limited to those incurred 
beyond the normal operation of the 
farm or ranch. 

(2) Costs for personal labor shall be 
limited to personal labor not normally 
required in the operation of the farm or 
ranch. 

(3) Costs for the use of personal 
equipment and labor must be less than 
that charged for such equipment and 
labor by commercial contractors regu-
larly employed in such areas. 

(4) Costs shall not exceed those need-
ed to achieve the minimum perform-
ance necessary to resolve the problem 
being corrected by the practice. Any 
costs above those levels shall not be 
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considered to be eligible costs for pur-
poses of calculations made under this 
part. 

(c) Costs shall not exceed the prac-
tice specifications in § 701.12(d) for cost- 
share calculations. 

(d) The gross amount on which the 
cost-share eligibility may be computed 
will not include any costs that were re-
imbursed by a third party including, 
but not limited to, an insurance indem-
nity payment. 

(e) Total cost-share payments from 
all sources shall not exceed the total of 
eligible costs of the practice to the ap-
plicant. 

§ 701.24 Dividing cost-share among 
more than one participant. 

(a) For qualifying cost-share assist-
ance under this part, the cost shall be 
credited to the participant who person-
ally performed the practice or who paid 
to have it performed by a third party. 
If a payment or credit was made by one 
participant to another potential partic-
ipant, paragraph (c) of this section 
shall apply. 

(b) If more than one participant con-
tributed to the performance of the 
practice, the cost-share assistance for 
the practice shall be divided among 
those eligible participants in the pro-
portion they contributed to the per-
formance of the practice. FSA may de-
termine what proportion was contrib-
uted by each participant by consid-
ering the value of the labor, equip-
ment, or material contributed by each 
participant and any other factors 
deemed relevant toward performance. 

(c) Allowance by a participant of a 
credit to another participant through 
adjustment in rent, cash or other con-
sideration, may be considered as a cost 
of a practice to the paying party only 
if FSA determines that such credit is 
directly related to the practice. An ap-
plicant who was fully reimbursed shall 
be considered as not having contrib-
uted to the practice performance. 

§ 701.25 Practices carried out with aid 
from ineligible persons. 

Any assistance provided by someone 
other than the eligible participant, in-
cluding assistance from a State or Fed-
eral agency, shall be deducted from the 
participant’s total costs incurred for 

the practice for the purpose of com-
puting ECP cost shares. If unusual con-
ditions exist, the Deputy Adminis-
trator may waive deduction of such 
contributions upon a request from the 
State committee and demonstration of 
the need for such a waiver. 

§ 701.26 Maximum cost-share percent-
age. 

(a) In addition to other restrictions 
that may be applied by FSA, an ECP 
participant shall not receive more than 
75 percent of the lesser of the partici-
pant’s total actual cost or of the total 
allowable costs, as determined by this 
part, to perform the practice. 

(b) However, notwithstanding para-
graph (a) of this section, a qualified 
limited resource producer that partici-
pates in the ECP may receive no more 
than 90 percent of the participant’s ac-
tual cost to perform the practice or 90 
percent of the total allowable costs for 
the practice as determined under this 
part. 

(c) In addition to other limitations 
that apply, in no case shall the ECP 
payment exceed 50 percent of what the 
Deputy Administrator has determined 
is the agricultural value of the affected 
land. 

§ 701.27 Maximum ECP payments per 
person. 

A person, as defined in part 1400 of 
this title, is limited to a maximum 
cost-share of $200,000 per person, per 
disaster. 

§§ 701.28–701.30 [Reserved] 

§ 701.31 Maintenance and proper use 
of practices. 

(a) Each participant receiving cost- 
share assistance is responsible for the 
required maintenance and proper use of 
the practice. Some practices have an 
established life span or minimum pe-
riod of time during which they are ex-
pected to function as a conservation 
practice with proper maintenance. 
Cost-share assistance shall not be au-
thorized for normal upkeep or mainte-
nance of any practice. 

(b) If a practice is not properly main-
tained for the established life span, the 
participant may be required to refund 
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all or part of cost-share assistance re-
ceived. The Deputy Administrator will 
determine what constitutes failure to 
maintain a practice and the amount 
that must be refunded. 

§ 701.32 Failure to comply with pro-
gram provisions. 

Costs may be shared for performance 
actually rendered even though the min-
imum requirements otherwise estab-
lished for a practice have not been sat-
isfied if a reasonable effort was made 
to satisfy the minimum requirements 
and if the practice, as performed, will 
adequately address the need for the 
practice. 

§ 701.33 Death, incompetency, or dis-
appearance. 

In case of death, incompetency, or 
disappearance of any participant, any 
cost-share payment due shall be paid to 
the successor, as determined in accord-
ance with part 707 of this chapter. 

§ 701.34 Appeals. 
Part 11 of this title and part 780 of 

this chapter apply to determinations 
made under this part. 

§ 701.35 Compliance with regulatory 
measures. 

Participants who perform practices 
shall be responsible for obtaining the 
authorities, permits, rights, easements, 
or other approvals necessary to the 
performance and maintenance of the 
practices according to applicable laws 
and regulations. The ECP participant 
shall be wholly responsible for any ac-
tions taken with respect to the project 
and shall, in addition, be responsible 
for returning and refunding any ECP 
cost shares made, where the purpose of 
the project cannot be accomplished be-
cause of the applicants’ lack of clear-
ances or other problems. 

§ 701.36 Schemes and devices and 
claims avoidances. 

(a) If FSA determines that a partici-
pant has taken any action designed to 
defeat, or has the effect of defeating, 
the purposes of this program, the par-
ticipant shall be required to refund all 
or part of any of the program payments 
otherwise due or paid that participant 
or related person for that particular 

disaster. These actions include, but are 
not limited to, failure to properly 
maintain or deliberately destroying a 
practice and providing false or mis-
leading information related to prac-
tices, costs, or arrangements between 
entities or individuals that would have 
an effect on ‘‘person’’ determinations 
made under this part. 

(b) All or any part of cost-share as-
sistance that otherwise would be due 
any participant may be withheld, or re-
quired to be refunded, if the partici-
pant has adopted, or participated in, 
any scheme or device designed to evade 
the maximum cost-share limitation 
that applies to the ECP or to evade any 
other requirement or provision of the 
program or this part. 

(c) If FSA determines that a partici-
pant has employed any scheme or de-
vice to deprive any other person of 
cost-share assistance, or engaged in 
any actions to receive payments under 
this part that also were designed to 
avoid claims of the United States or its 
instrumentalities or agents against 
that party, related parties, or third 
parties, the participant shall refund all 
or part of any of those program pay-
ments paid to that participant for the 
project. 

(d) For purposes of this section, a 
scheme or device can include, but is 
not limited to, instances of coercion, 
fraud, or misrepresentation regarding 
the claim for ECP assistance and the 
facts and circumstances surrounding 
such claim. 

(e) A participant who has knowingly 
supplied false information or filed a 
false claim shall be ineligible for cost- 
share assistance related to the disaster 
for which the false information was 
filed, or for any period of time FSA 
deems appropriate. False information 
or a false claim includes, but is not 
limited to, a request for payment for a 
practice not carried out, a false billing, 
or a billing for practices that do not 
meet required specifications. 

§ 701.37 Loss of control of the property 
during the practice life span. 

In the event of voluntary or involun-
tary loss of control of the land by the 
ECP cost-share recipient during the 
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practice life-span, if the person acquir-
ing control elects not to become a suc-
cessor to the ECP agreement and the 
practice is not maintained, each par-
ticipant who received cost-share assist-
ance for the practice may be jointly 
and severally liable for refunding any 
ECP cost-share assistance related to 
that practice. The practice life span, 
for purposes of this section, includes 
any maintenance period that is essen-
tial to its success. 

§§ 701.38–701.40 [Reserved] 

§ 701.41 Cost-share assistance not sub-
ject to claims. 

Any cost-share assistance or portion 
thereof due any participant under this 
part shall be allowed without regard to 
questions of title under State law, and 
without regard to any claim or lien 
against any crop or property, or pro-
ceeds thereof, except liens and other 
claims of the United States or its in-
strumentalities. The regulations gov-
erning offsets and withholdings at 
parts 792 and 1403 of this title shall be 
applicable to this program and the pro-
visions most favorable to a collection 
of the debt shall control. 

§ 701.42 Assignments. 
Participants may assign ECP cost- 

share assistance payments, in whole or 
in part, according to part 1404 of this 
title. 

§ 701.43 Information collection re-
quirements. 

Information collection requirements 
contained in this part have been ap-
proved by the Office of Management 
and Budget under the provisions at 44 
U.S.C. Chapter 35 and have been as-
signed OMB Number 0560–0082. 

§ 701.44 Agricultural Conservation 
Program (ACP) contracts. 

Contracts for ACP that are, or were, 
administered under this part or similar 
contracts executed in connection with 
the Interim Environmental Quality In-
centives Program, shall, unless the 
Deputy Administrator determines oth-
erwise, be administered under, and be 
subject to, the regulations for ACP 
contracts and the ACP program that 
were contained in the 7 CFR, parts 700 

to 899, edition revised as of January 1, 
1998, and under the terms of the agree-
ments that were entered into with par-
ticipants. 

§ 701.45 Forestry Incentives Program 
(FIP) contracts. 

The regulations governing the FIP as 
of July 31, 2002, and contained in the 7 
CFR, parts 700 to 899, edition revised as 
of January 1, 2002, shall continue to 
apply to FIP contracts in effect as of 
that date, except as provided in accord 
with a delegation of the administration 
of that program and such delegation 
and actions taken thereunder shall 
apply to any other FIP matters as may 
be at issue or in dispute. 
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