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of age, sickness, infirmity or imprisonment; 
or (4) that the party offering the deposition 
has endeavored to procure the attendance of 
the witness by subpena but has been unable 
to do so; or (5) that such exceptional cir-
cumstances exist as to make it desirable, in 
the interests of justice, to allow the deposi-
tion to be used. If a deposition has been 
taken, and the party upon whose application 
it was taken refuses to offer it in evidence, 
the other party may offer the deposition, or 
any part thereof, in evidence. 

§ 900.62 Subpenas. 
(a) Issuance of subpenas. The attendance of 

witnesses and the production of documen-
tary evidence from any place in the United 
States on behalf of any party to the pro-
ceeding may, by subpena, be required at any 
designated place of hearing. Subpenas may 
be issued by the Secretary or by the judge, 
under the facsimile signature of the Sec-
retary, upon a reasonable showing by the ap-
plicant of the grounds, necessity, and reason-
able scope thereof. 

(b) Application for subpena duces tecum. Sub-
penas for the production of documentary evi-
dence, unless issued by the judge upon his 
own motion, shall be issued only upon a 
verified written application. Such applica-
tion shall specify, as exactly as possible, the 
documents desired and shall show their com-
petency, relevancy, and materiality and the 
necessity for their production. 

(c) Service of subpenas. Subpenas may be 
served (1) by a United States Marshal or his 
deputy, or (2) by any other person who is not 
less than 18 years of age, or (3) by registering 
and mailing a copy of the subpena addressed 
to the person to be served at his or its last 
known residence or principal place of busi-
ness or residence. Proof of service may be 
made by the return of service on the subpena 
by the United States Marshal or his deputy; 
or, if served by an individual other than a 
United States Marshal or his deputy, by an 
affidavit of such person stating that he per-
sonally served a copy of the subpena upon 
the person named therein; or, if service was 
by registered mail, by an affidavit made by 
the person mailing the subpena that it was 
mailed as provided in this paragraph and by 
the signed return post-office receipt: Pro-
vided, That, if the subpena is issued on behalf 
of the Department, the return receipt with-
out an affidavit of mailing shall be sufficient 
proof of service. In making personal service, 
the person making service shall leave a copy 
of the subpena with the person subpenaed; 
the original, bearing or accompanied by the 
required proof of service shall be returned to 
the official who issued the same. 

§ 900.63 Fees and mileage. 
Witnesses who are subpenaed and who ap-

pear in such proceeding, including witnesses 
whose depositions are taken, shall be paid 

the same fees and mileage that are paid wit-
nesses in the courts of the United States, and 
persons taking depositions shall be entitled 
to the same fees as are paid for like services 
in the courts of the United States, to be paid 
by the party at whose request the deposition 
is taken. Witness fees and mileage shall be 
paid by the party at whose instance the wit-
nesses appear, and claims therefor, as to wit-
nesses subpenaed on behalf of the Depart-
ment, shall be proved before the person 
issuing the subpena, and, as to witnesses sub-
penaed on behalf of any other party, shall be 
presented to such party. 

§ 900.64 The Administrative Law Judge’s de-
cision. 

(a) Corrections to and certification of tran-
script. (1) At such time as the judge may 
specify, but not later than the time fixed for 
filing proposed findings of fact, conclusions 
and order, or briefs, as the case may be, the 
parties may file with the judge proposed cor-
rections to the transcript. (2) As soon as 
practicable after the filing of proposed find-
ings of fact, conclusions and order, or briefs, 
as the case may be, the judge shall file with 
the hearing clerk his certificate indicating 
any corrections to be made in the transcript, 
and stating that, to the best of his knowl-
edge and belief, the transcript, as corrected, 
is a true, correct, and complete transcript of 
the testimony given at the hearing, and that 
the exhibits are all the exhibits properly a 
part of the hearing record. The original of 
such certificate shall be attached to the 
original transcript and a copy of such certifi-
cate shall be served upon each of the parties 
by the hearing clerk who shall also enter 
onto the transcript (without obscuring the 
text) any correction noted in the certifi-
cation. 

(b) Proposed findings of fact, conclusions, and 
orders. Within 10 days (unless the judge shall 
have announced at the hearing a shorter or 
longer period of time) after the transcript 
has been filed with the hearing clerk, as pro-
vided in paragraph (a) of this section, each 
party may file with the hearing clerk pro-
posed findings of fact, conclusions, and 
order, based solely upon the evidence of 
record, and briefs in support thereof. 

(c) Administrative Law Judge’s decision. The 
judge, within a reasonable time after the ter-
mination of the period allowed for the filing 
of proposed findings of fact, conclusions, and 
orders, and briefs in support thereof, shall 
prepare upon the basis of the record, and 
shall file with the hearing clerk, his initial 
decision, a copy of which shall be served by 
the hearing clerk, upon each of the parties. 
Such decision shall become final without 
further proceedings 35 days after the date of 
service thereof, unless there is an appeal to 
the Secretary by a party to the proceeding: 
Provided, however, That no decision shall be 
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