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section 209(b) of the Act 1 year fol-
lowing the grant of asylum under sec-
tion 208 of the Act shall submit the re-
sults of a medical examination to de-
termine whether any grounds of inad-
missibility described under section 
212(a)(1)(A) of the Act apply. Form I– 
693, Medical Examination of Aliens 
Seeking Adjustment of Status, and a 
vaccination supplement to determine 
compliance with the vaccination re-
quirements described under section 
212(a)(1)(A)(ii) of the Act must be com-
pleted by a designed civil surgeon in 
the United States and submitted at the 
time of application for adjustment of 
status. 

(e) Interview. Each applicant for ad-
justment of status under this part shall 
be interviewed by an immigration offi-
cer. The interview may be waived for a 
child under 14 years of age. The Service 
director having jurisdiction over the 
application will determine, on a case- 
by-case basis, whether an interview by 
an immigration officer is necessary to 
determine the applicant’s admissibility 
for permanent resident status under 
this part. 

(f) Decision. The applicant shall be 
notified of the decision, and if the ap-
plication is denied, of the reasons for 
denial. No appeal shall lie from the de-
nial of an application by the director 
but such denial will be without preju-
dice to the alien’s right to renew the 
application in proceedings under part 
240 of this chapter. If the application is 
approved, the director shall record the 
alien’s admission for lawful permanent 
residence as of the date one year before 
the date of the approval of the applica-
tion, but not earlier than the date of 
the approval for asylum in the case of 
an applicant approved under paragraph 
(a)(2) of this section. 

[46 FR 45119, Sept. 10, 1981, as amended at 56 
FR 26898, June 12, 1991; 57 FR 42883, Sept. 17, 
1992; 63 FR 30109, June 3, 1998] 

PART 210—SPECIAL AGRICULTURAL 
WORKERS 

Sec. 
210.1 Definition of terms used in this part. 
210.2 Application for temporary resident 

status. 
210.3 Eligibility. 
210.4 Status and benefits. 

210.5 Adjustment to permanent resident 
status. 

AUTHORITY: 8 U.S.C. 1103, 1160, 8 CFR part 
2. 

SOURCE: 53 FR 10064, Mar. 29, 1988, unless 
otherwise noted. 

§ 210.1 Definition of terms used in this 
part. 

(a) Act. The Immigration and Nation-
ality Act, as amended by the Immigra-
tion Reform and Control Act of 1986. 

(b) ADIT. Alien Documentation, Identi-
fication and Telecommunications card, 
Form I–89. Used to collect key data con-
cerning an alien. When processed to-
gether with an alien’s photographs, fin-
gerprints and signature, this form be-
comes the source document for genera-
tion of Form I–551, Permanent Resi-
dent Card. 

(c) Application period. The 18-month 
period during which an application for 
adjustment of status to that of a tem-
porary resident may be accepted, be-
gins on June 1, 1987, and ends on No-
vember 30, 1988. 

(d) Complete application. A complete 
application consists of an executed 
Form I–700, Application for Temporary 
Resident Status as a Special Agricul-
tural Worker, evidence of qualifying 
agricultural employment and resi-
dence, a report of medical examina-
tion, and the prescribed number of pho-
tographs. An application is not com-
plete until the required fee has been 
paid and recorded. 

(e) Determination process. Determina-
tion process as used in this part means 
reviewing and evaluating all informa-
tion provided pursuant to an applica-
tion for the benefit sought and making 
a determination thereon. If fraud, will-
ful misrepresentation of a material 
fact, a false writing or document, or 
any other activity prohibited by sec-
tion 210(b)(7) of the Act is discovered 
during the determination process the 
Service shall refer the case to a U.S. 
Attorney for possible prosecution. 

(f) Family unity. The term family 
unity as used in section 210(c)(2)(B)(i) of 
the Act means maintaining the family 
group without deviation or change. The 
family group shall include the spouse, 
unmarried minor children who are not 
members of some other household, and 
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parents who reside regularly in the 
household of the family group. 

(g) Group 1. Special agricultural 
workers who have performed qualifying 
agricultural employment in the United 
States for at least 90 man-days in the 
aggregate in each of the twelve-month 
periods ending on May 1, 1984, 1985, and 
1986, and who have resided in the 
United States for six months in the ag-
gregate in each of those twelve-month 
periods. 

(h) Group 2. Special agricultural 
workers who during the twelve-month 
period ending on May 1, 1986 have per-
formed at least 90 man-days in the ag-
gregate of qualifying agricultural em-
ployment in the United States. 

(i) Legalization Office. Legalization 
offices are local offices of the Immigra-
tion and Naturalization Service which 
accept and process applications for le-
galization or special agricultural work-
er status, under the authority of the 
district directors in whose districts 
such offices are located. 

(j) Man-day. The term man-day means 
the performance during any day of not 
less than one hour of qualifying agri-
cultural employment for wages paid. If 
employment records relating to an 
alien applicant show only piece rate 
units completed, then any day in which 
piece rate work was performed shall be 
counted as a man-day. Work for more 
than one employer in a single day shall 
be counted as no more than one man- 
day for the purposes of this part. 

(k) Nonfrivolous application. A com-
plete application will be determined to 
be nonfrivolous at the time the appli-
cant appears for an interview at a le-
galization or overseas processing office 
if it contains: 

(1) Evidence or information which 
shows on its face that the applicant is 
admissible to the United States or, if 
inadmissible, that the applicable 
grounds of excludability may be waived 
under the provisions of section 
210(c)(2)(i) of the Act, 

(2) Evidence or information which 
shows on its face that the applicant 
performed at least 90 man-days of 
qualifying employment in seasonal ag-
ricultural services during the twelve- 
month period from May 1, 1985 through 
May 1, 1986, and 

(3) Documentation which establishes 
a reasonable inference of the perform-
ance of the seasonal agricultural serv-
ices claimed by the applicant. 

(l) Overseas processing office. Overseas 
processing offices are offices outside 
the United States at which applica-
tions for adjustment to temporary resi-
dent status as a special agricultural 
worker are received, processed, re-
ferred to the Service for adjudication 
or denied. The Secretary of State has 
designated for this purpose the United 
States Embassy at Mexico City, and in 
all other countries the immigrant visa 
issuing of office at which the alien, if 
an applicant for an immigrant visa, 
would make such application. Consular 
officers assigned to such offices are au-
thorized to recommend approval of an 
application for special agricultural 
worker status to the Service if the 
alien establishes eligibility for ap-
proval and to deny such an application 
if the alien fails to establish eligibility 
for approval or is found to have com-
mitted fraud or misrepresented facts in 
the application process. 

(m) Preliminary application. A prelimi-
nary application is defined as a fully 
completed and signed application with 
fee and photographs which contains 
specific information concerning the 
performance of qualifying employment 
in the United States, and identifies 
documentary evidence which the appli-
cant intends to submit as proof of such 
employment. The applicant must be 
otherwise admissible to the United 
States and must establish to the satis-
faction of the examining officer during 
an interview that his or her claim to 
eligibility for special agriculture work-
er status is credible. 

(n) Public cash assistance. Public cash 
assistance means income or needs- 
based monetary assistance. This in-
cludes but is not limited to supple-
mental security income received by the 
alien or his immediate family members 
through federal, state, or local pro-
grams designed to meet subsistence 
levels. It does not include assistance in 
kind, such as food stamps, public hous-
ing, or other non-cash benefits, nor 
does it include work-related compensa-
tion or certain types of medical assist-
ance (Medicare, Medicaid, emergency 
treatment, services to pregnant women 
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or children under 18 years of age, or 
treatment in the interest of public 
health). 

(o) Qualified designated entity. A 
qualified designated entity is any 
state, local, church, community, or 
voluntary agency, farm labor organiza-
tion, association of agricultural em-
ployers or individual designated by the 
Service to assist aliens in the prepara-
tion of applications for Legalization 
and/or Special Agricultural Worker 
status. 

(p) Qualifying agricultural employment. 
Qualifying agricultural employment 
means the performance of ‘‘seasonal 
agricultural services’’ described at sec-
tion 210(h) of the Act as that term is 
defined in regulations by the Secretary 
of Agriculture at 7 CFR part 1d. 

(q) Regional processing facility. Re-
gional Processing Facilities are Serv-
ice offices established in each of the 
four Service regions to adjudicate, 
under the authority of the Directors of 
the Regional Processing Facilities, ap-
plications for adjustment of status 
under sections 210 and 245a of the Act. 

(r) Service. The Immigration and Nat-
uralization Service (INS). 

(s) Special agricultural worker. Any in-
dividual granted temporary resident 
status in the Group 1 or Group 2 classi-
fication or permanent resident status 
under section 210(a) of the Act. 

[53 FR 10064, Mar. 29, 1988, as amended at 54 
FR 50339, Dec. 6, 1989; 63 FR 70315, Dec. 21, 
1998] 

§ 210.2 Application for temporary resi-
dent status. 

(a)(1) Application for temporary resi-
dent status. An alien agricultural work-
er who believes that he or she is eligi-
ble for adjustment of status under the 
provisions of § 210.3 of this part may 
file an application for such adjustment 
at a qualified designated entity, at a 
legalization office, or at an overseas 
processing office outside the United 
States. Such application must be filed 
within the application period. 

(2) Application for Group 1 status. An 
alien who believes that he or she quali-
fies for Group 1 status as defined in 
§ 210.1(f) of this part and who desires to 
apply for that classification must so 
endorse his or her application at the 
time of filing. Applications not so en-

dorsed will be regarded as applications 
for Group 2 status as defined in 
§ 210.1(g) of this part. 

(3) Numerical limitations. The numer-
ical limitations of sections 201 and 202 
of the Act do not apply to the adjust-
ment of aliens to lawful temporary or 
permanent resident status under sec-
tion 210 of the Act. No more than 
350,000 aliens may be granted tem-
porary resident status in the Group 1 
classification. If more than 350,000 
aliens are determined to be eligible for 
Group 1 classification, the first 350,000 
applicants (in chronological order by 
date the application is filed at a legal-
ization or overseas processing office) 
whose applications are approved for 
Group 1 status shall be accorded that 
classification. Aliens admitted to the 
United States under the transitional 
admission standard placed in effect be-
tween July 1, 1987, and November 1, 
1987, and under the preliminary appli-
cation standard at § 210.2(c)(4) who 
claim eligibility for Group 1 classifica-
tion shall be registered as applicants 
for that classification on the date of 
submission to a legalization office of a 
complete application as defined in 
§ 210.1(c) of this part. Other applicants 
who may be eligible for Group 1 classi-
fication shall be classified as Group 2 
aliens. There is no limitation on the 
number of aliens whose resident status 
may be adjusted from temporary to 
permanent in Group 2 classification. 

(b) Filing date of application—(1) Gen-
eral. The date the alien submits an ap-
plication to a qualified designated enti-
ty, legalization office or overseas proc-
essing office shall be considered the fil-
ing date of the application, provided 
that in the case of an application filed 
at a qualified designated entity the 
alien has consented to have the entity 
forward the application to a legaliza-
tion office. Qualified designated enti-
ties are required to forward completed 
applications to the appropriate legal-
ization office within 60 days after the 
applicant gives consent for such for-
warding. 

(2) [Reserved] 
(c) Filing of application—(1) General. 

The application must be filed on Form 
I–700 at a qualified designated entity, 
at a legalization office, at a designated 
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port of entry, or at an overseas proc-
essing office within the eighteen- 
month period beginning on June 1, 1987 
and ending on November 30, 1988. 

(2) Applications in the United States. (i) 
The application must be filed on Form 
I–700 with the required fee and, if the 
applicant is 14 years or older, the appli-
cation must be accompanied by a com-
pleted Form FD–258 (Fingerprint Card). 

(ii) All fees for applications filed in 
the United States, other than those 
within the provisions of § 210.2(c)(4), 
must be submitted in the exact amount 
in the form of a money order, cashier’s 
check, or bank check made payable to 
the Immigration and Naturalization 
Service. No personal checks or cur-
rency will be accepted. Fees will not be 
waived or refunded under any cir-
cumstances. 

(iii) In the case of an application 
filed at a legalization office, including 
an application received from a quali-
fied designated entity, the district di-
rector may, at his or her discretion, re-
quire filing either by mail or in person, 
or may permit filing in either manner. 

(iv) Each applicant, regardless of age, 
must appear at the appropriate Service 
legalization office and must be 
fingerprinted for the purpose of 
issuance of Form I–688A. Each appli-
cant shall be interviewed by an immi-
gration officer, except that the inter-
view may be waived when it is imprac-
tical because of the health of the appli-
cant. 

(3) Filing at overseas processing offices. 
(i) The application must be filed on 
Form I–700 and must include a com-
pleted State Department Form OF–179 
(Biographic Data for Visa Purposes). 

(ii) Every applicant must appear at 
the appropriate overseas processing of-
fice to be interviewed by a consular of-
ficer. The overseas processing office 
will inform each applicant of the date 
and time of the interview. At the time 
of the interview every applicant shall 
submit the required fee. 

(iii) All fees for applications sub-
mitted to an overseas processing office 
shall be submitted in United States 
currency, or in the currency of the 
country in which the overseas proc-
essing office is located. Fees will not be 
waived or refunded under any cir-
cumstances. 

(iv) An applicant at an overseas proc-
essing office whose application is rec-
ommended for approval shall be pro-
vided with an entry document attached 
to the applicant’s file. Upon admission 
to the United States, the applicant 
shall proceed to a legalization office 
for presentation or completion of Form 
FD–258 (Fingerprint Card), presen-
tation of the applicant’s file and 
issuance of the employment authoriza-
tion Form I–688A. 

(4) Border processing. The Commis-
sioner will designate specific ports of 
entry located on the southern land bor-
der to accept and process applications 
under this part. Ports of entry so des-
ignated will process preliminary appli-
cations as defined at § 210.1(l) under the 
authority of the district directors in 
whose districts they are located. The 
ports of entry at Calexico, California, 
Otay Mesa, California, and Laredo, 
Texas have been designated to conduct 
preliminary application processing. 
Designated ports of entry may be 
closed or added at the discretion of the 
Commissioner. 

(i) Admission standard. The applicant 
must present a fully completed and 
signed Form I–700, Application for 
Temporary Resident Status with the 
required fee and photographs at a des-
ignated port of entry. The application 
must contain specific information con-
cerning the performance of qualifying 
employment in the United States and 
identify documentary evidence which 
the applicant intends to submit as 
proof of such employment. The appli-
cant must establish to the satisfaction 
of the examining officer during an 
interview that his or her claim to eligi-
bility for special agricultural worker 
classification is credible, and that he 
or she is otherwise admissible to the 
United States under the provisions of 
§ 210.3(e) of this part including, if re-
quired, approval of an application for 
waiver of grounds of excludability. 

(ii) Procedures. The fee for any appli-
cation under this paragraph including 
applications for waivers of grounds of 
excludability, must be submitted in 
United States currency. Application 
fees shall not be collected until the ex-
amining immigration officer has deter-
mined that the applicant has presented 
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a preliminary application and is admis-
sible to the United States including, if 
required, approval of an application for 
waiver of grounds of excludability as 
provided in this paragraph. Applicants 
at designated ports of entry must 
present proof of identity in the form of 
a valid passport, a ‘‘cartilla’’ (Mexican 
military service registration booklet), 
a Form 13 (‘‘Forma trece’’—Mexican 
lieu passport identity document), or a 
certified copy of a birth certificate ac-
companied by additional evidence of 
identity bearing a photograph and/or 
fingerprint of the applicant. Upon a de-
termination by an immigration officer 
at a designated port of entry that an 
applicant has presented a preliminary 
application, the applicant shall be ad-
mitted to the United States as an ap-
plicant for special agricultural worker 
status. All preliminary applicants shall 
be considered as prospective applicants 
for the Group 2 classification. However, 
such applicants may later submit a 
complete application for either the 
Group 1 or Group 2 classification to a 
legalization office. Preliminary appli-
cants are not required to pay the appli-
cation fee a second time when submit-
ting the complete application to a le-
galization office. 

(iii) Conditions of admission. Aliens 
who present a preliminary application 
shall be admitted to the United States 
for a period of ninety (90) days with au-
thorization to accept employment, if 
they are determined by an immigration 
officer to be admissible to the United 
States. Such aliens are required, with-
in that ninety-day period, to submit 
evidence of eligibility which meets the 
provisions of § 210.3 of this part; to 
complete Form FD–258 (Fingerprint 
Card); to obtain a report of medical ex-
amination in accordance with § 210.2(d) 
of this part; and to submit to a legal-
ization office a complete application as 
defined at § 210.1(c) of this part. The 
INS may, for good cause, extend the 
ninety-day period and grant further au-
thorization to accept employment in 
the United States if an alien dem-
onstrates he or she was unable to per-
fect an application within the initial 
period. If an alien described in this 
paragraph fails to submit a complete 
application to a legalization office 
within ninety days or within such addi-

tional period as may have been author-
ized, his or her application may be de-
nied for lack of prosecution, without 
prejudice. 

(iv) Deportation is not stayed for an 
alien subject to deportation and re-
moval under the INA, notwithstanding 
a claim to eligibility for SAW status, 
unless that alien has filed a nonfrivo-
lous application. 

(d) Medical examination. An applicant 
under this part must be examined at no 
expense to the government by a des-
ignated civil surgeon or, in the case of 
an applicant abroad, by a physician or 
clinic designated to perform medical 
examinations of immigrant visa appli-
cants. The medical report setting forth 
the findings concerning the mental and 
physical condition of the applicant 
shall be incorporated into the record. 
Any applicant certified under para-
graph (1), (2), (3), (4), or (5) of section 
212(a) of the Act may appeal to a Board 
of Medical Officers of the U.S. Public 
Health Service as provided in section 
234 of the Act and part 235 of this chap-
ter. 

(e) Limitation on access to information 
and confidentiality. (1) Except for con-
sular officials engaged in the proc-
essing of applications overseas and em-
ployees of a qualified designated entity 
where an application is filed with that 
entity, no person other than a sworn 
officer or employee of the Department 
of Justice or bureau or agency thereof, 
or contract personnel employed by the 
Service to work in connection with the 
legalization program, will be permitted 
to examine individual applications. 

(2) Files and records prepared by 
qualified designated entities under this 
section are confidential. The Attorney 
General and the Service shall not have 
access to these files and records with-
out the consent of the alien. 

(3) All information furnished pursu-
ant to an application for temporary 
resident status under this part includ-
ing documentary evidence filed with 
the application shall be used only in 
the determination process, including a 
determination under § 210.4(d) of this 
part, or to enforce the provisions of 
section 210(b)(7) of the Act, relating to 
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prosecutions for fraud and false state-
ments made in connection with appli-
cations, as provided in paragraph (e)(4) 
of this section. 

(4) If a determination is made by the 
Service that the alien has, in connec-
tion with his or her application, en-
gaged in fraud or willful misrepresen-
tation or concealment of a material 
fact, knowingly provided a false writ-
ing or document in making his or her 
application, knowingly made a false 
statement or representation, or en-
gaged in any other activity prohibited 
by section 210(b)(7) of the Act, the 
Service shall refer the matter to the 
U.S. Attorney for prosecution of the 
alien or any person who created or sup-
plied a false writing or document for 
use in an application for adjustment of 
status under this part. 

(f) Decision. The applicant shall be 
notified in writing of the decision and, 
if the application is denied, of the rea-
son(s) therefor. An adverse decision 
under this part including an overseas 
application may be appealed to the As-
sociate Commissioner, Examinations 
(Administrative Appeals Unit) on Form 
I–694. The appeal with the required fee 
shall be filed with the Regional Proc-
essing Facility in accordance with the 
provisions of § 103.3(a)(2) of this chap-
ter. An applicant for Group 1 status as 
defined in § 210.1(f) of this part who is 
determined to be ineligible for that 
status may be classified as a temporary 
resident under Group 2 as defined in 
§ 210.1(g) of this part if otherwise eligi-
ble for Group 2 status. In such a case 
the applicant shall be notified of the 
decision to accord him or her Group 2 
status and to deny Group 1 status. He 
or she is entitled to file an appeal in 
accordance with the provisions of 
§ 103.3(a)(2) of this chapter from that 
portion of the decision denying Group 1 
status. In the case of an applicant who 
is represented in the application proc-
ess in accordance with 8 CFR part 292, 
the applicant’s representative shall 
also receive notification of decision 
specified in this section. 

(g) Motions. In accordance with the 
provisions of § 103.5(b) of this chapter, 
the director of a regional processing fa-
cility or a consular officer at an over-
seas processing office may sua sponte 
reopen any proceeding under this part 

under his or her jurisdiction and re-
verse any adverse decision in such pro-
ceeding when appeal is taken under 
§ 103.3(a)(2) of this part from such ad-
verse decision; the Associate Commis-
sioner, Examinations, and the Chief of 
the Administrative Appeals Unit may 
sua sponte reopen any proceeding con-
ducted by that unit under this part and 
reconsider any decision rendered in 
such proceeding. The decision must be 
served on the appealing party within 
forty-five (45) days of receipt of any 
briefs and/or new evidence, or upon ex-
piration of the time allowed for the 
submission of any briefs. Motions to re-
open a proceeding or reconsider a deci-
sion shall not be considered under this 
part. 

(h) Certifications. The regional proc-
essing facility director may, in accord-
ance with § 103.4 of this chapter, certify 
a decision to the Associate Commis-
sioner, Examinations when the case in-
volves an unusually complex or novel 
question of law or fact. A consular offi-
cer assigned to an overseas processing 
office is authorized to certify a deci-
sion in the same manner and upon the 
same basis. 

[53 FR 10064, Mar. 29, 1988, as amended at 55 
FR 12629, Apr. 5, 1990; 60 FR 21975, May 4, 
1995] 

§ 210.3 Eligibility. 

(a) General. An alien who, during the 
twelve-month period ending on May 1, 
1986, has engaged in qualifying agricul-
tural employment in the United States 
for at least 90 man-days is eligible for 
status as an alien lawfully admitted for 
temporary residence if otherwise ad-
missible under the provisions of section 
210(c) of the Act and if he or she is not 
ineligible under the provisions of para-
graph (d) of this section. 

(b) Proof of eligibility—(1) Burden of 
proof. An alien applying for adjustment 
of status under this part has the bur-
den of proving by a preponderance of 
the evidence that he or she has worked 
the requisite number of man-days, is 
admissible to the United States under 
the provisions of section 210(c) of the 
Act, is otherwise eligible for adjust-
ment of status under this section and 
in the case of a Group 1 applicant, has 
resided in the United States for the 
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requisite periods. If the applicant can-
not provide documentation which 
shows qualifying employment for each 
of the requisite man-days, or in the 
case of a Group 1 applicant, which 
meets the residence requirement, the 
applicant may meet his or her burden 
of proof by providing documentation 
sufficient to establish the requisite em-
ployment or residence as a matter of 
just and reasonable inference. The in-
ference to be drawn from the docu-
mentation provided shall depend on the 
extent of the documentation, its credi-
bility and amenability to verification 
as set forth in paragraphs (b)(2) and (3) 
of this section. If an applicant estab-
lishes that he or she has in fact per-
formed the requisite qualifying agri-
cultural employment by producing suf-
ficient evidence to show the extent of 
that employment as a matter of just 
and reasonable inference, the burden 
then shifts to the Service to disprove 
the applicant’s evidence by showing 
that the inference drawn from the evi-
dence is not reasonable. 

(2) Evidence. The sufficiency of all 
evidence produced by the applicant will 
be judged according to its probative 
value and credibility. Original docu-
ments will be given greater weight 
than copies. To meet his or her burden 
of proof, an applicant must provide evi-
dence of eligibility apart from his or 
her own testimony. Analysis of evi-
dence submitted will include consider-
ation of the fact that work performed 
by minors and spouses is sometimes 
credited to a principal member of a 
family. 

(3) Verification. Personal testimony 
by an applicant which is not corrobo-
rated, in whole or in part, by other 
credible evidence (including testimony 
of persons other than the applicant) 
will not serve to meet an applicant’s 
burden of proof. All evidence of iden-
tity, qualifying employment, admissi-
bility, and eligibility submitted by an 
applicant for adjustment of status 
under this part will be subject to 
verification by the Service. Failure by 
an applicant to release information 
protected by the Privacy Act or related 
laws when such information is essen-
tial to the proper adjudication of an 
application may result in denial of the 
benefit sought. The Service may solicit 

from agricultural producers, farm labor 
contractors, collective bargaining or-
ganizations and other groups or organi-
zations which maintain records of em-
ployment, lists of workers against 
which evidence of qualifying employ-
ment can be checked. If such corrobo-
rating evidence is not available and the 
evidence provided is deemed insuffi-
cient, the application may be denied. 

(4) Securing SAW employment records. 
When a SAW applicant alleges that an 
employer or farm labor contractor re-
fuses to provide him or her with 
records relating to his or her employ-
ment and the applicant has reason to 
believe such records exist, the Service 
shall attempt to secure such records. 
However, prior to any attempt by the 
Service to secure the employment 
records, the following conditions must 
be met: a SAW application (Form I–700) 
must have been filed; an interview 
must have been conducted; the appli-
cant’s testimony must support credibly 
his or her claim; and, the Service must 
determine that the application cannot 
be approved in the absence of the em-
ployer or farm labor contractor 
records. Provided each of these condi-
tions has been met, and after unsuc-
cessful attempts by the Service for vol-
untary compliance, the District Direc-
tors shall utilize section 235 of the Im-
migration and Nationality Act and 
issue a subpoena in accordance with 8 
CFR 287.4, in such cases where the em-
ployer or farm labor contractor refuses 
to release the needed employment 
records. 

(c) Documents. A complete applica-
tion for adjustment of status must be 
accompanied by proof of identity, evi-
dence of qualifying employment, evi-
dence of residence and such evidence of 
admissibility or eligibility as may be 
requested by the examining immigra-
tion officer in accordance with require-
ments specified in this part. At the 
time of filing, certified copies of docu-
ments may be submitted in lieu of 
originals. However, at the time of the 
interview, wherever possible, the origi-
nal documents must be presented ex-
cept for the following: Official govern-
ment records; employment or employ-
ment related records maintained by 
employers, unions, or collective bar-
gaining organizations; medical records; 
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school records maintained by a school 
or school board; or other records main-
tained by a party other than the appli-
cant. Copies of records maintained by 
parties other than the applicant which 
are submitted in evidence must be cer-
tified as true and correct by such par-
ties and must bear their seal or signa-
ture or the signature and title of per-
sons authorized to act in their behalf. 
If at the time of the interview the re-
turn of original documents is desired 
by the applicant, they must be accom-
panied by notarized copies or copies 
certified true and correct by a qualified 
designated entity or by the alien’s rep-
resentative in the format prescribed in 
§ 204.2(j)(1) or (2) of this chapter. At the 
discretion of the district director or 
consular officer, original documents, 
even if accompanied by certified cop-
ies, may be temporarily retained for 
further examination. 

(1) Proof of identity. Evidence to es-
tablish identity is listed below in de-
scending order of preference: 

(i) Passport; 
(ii) Birth certificate; 
(iii) Any national identity document 

from a foreign country bearing a photo 
and/or fingerprint (e.g., ‘‘cedula’’, 
‘‘cartilla’’, ‘‘carte d’identite,’’ etc.); 

(iv) Driver’s license or similar docu-
ment issued by a state if it contains a 
photo; 

(v) Baptismal record or marriage cer-
tificate; 

(vi) Affidavits, or 
(vii) Such other documentation 

which may establish the identity of the 
applicant. 

(2) Assumed names—(i) General. In 
cases where an applicant claims to 
have met any of the eligibility criteria 
under an assumed name, the applicant 
has the burden of proving that the ap-
plicant was in fact the person who used 
that name. 

(ii) Proof of common identity. The most 
persuasive evidence is a document 
issued in the assumed name which 
identifies the applicant by photograph, 
fingerprint or detailed physical de-
scription. Other evidence which will be 
considered are affidavit(s) by a person 
or persons other than the applicant, 
made under oath, which identify the af-
fiant by name and address and state 
the affiant’s relationship to the appli-

cant and the basis of the affiant’s 
knowledge of the applicant’s use of the 
assumed name. Affidavits accompanied 
by a photograph which has been identi-
fied by the affiant as the individual 
known to the affiant under the as-
sumed name in question will carry 
greater weight. Other documents show-
ing the assumed name may serve to es-
tablish the common identity when sub-
stantiated by corroborating detail. 

(3) Proof of employment. The applicant 
may establish qualifying employment 
through government employment 
records, or records maintained by agri-
cultural producers, farm labor contrac-
tors, collective bargaining organiza-
tions and other groups or organizations 
which maintain records of employ-
ment, or such other evidence as worker 
identification issued by employers or 
collective bargaining organizations, 
union membership cards or other union 
records such as dues receipts or records 
of the applicant’s involvement or that 
of his or her immediate family with or-
ganizations providing services to farm-
workers, or work records such as pay 
stubs, piece work receipts, W–2 Forms 
or certification of the filing of Federal 
income tax returns on IRS Form 6166, 
or state verification of the filing of 
state income tax returns. Affidavits 
may be submitted under oath, by agri-
cultural producers, foremen, farm labor 
contractors, union officials, fellow em-
ployees, or other persons with specific 
knowledge of the applicant’s employ-
ment. The affiant must be identified by 
name and address; the name of the ap-
plicant and the relationship of the affi-
ant to the applicant must be stated; 
and the source of the information in 
the affidavit (e.g. personal knowledge, 
reliance on information provided by 
others, etc.) must be indicated. The af-
fidavit must also provide information 
regarding the crop and the type of 
work performed by the applicant and 
the period during which such work was 
performed. The affiant must provide a 
certified copy of corroborating records 
or state the affiant’s willingness to 
personally verify the information pro-
vided. The weight and probative value 
of any affidavit accepted will be deter-
mined on the basis of the substance of 
the affidavit and any documents which 
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may be affixed thereto which may cor-
roborate the information provided. 

(4) Proof of residence. Evidence to es-
tablish residence in the United States 
during the requisite period(s) includes: 
Employment records as described in 
paragraph (c)(3) of this section; utility 
bills (gas, electric, phone, etc.), re-
ceipts, or letters from companies show-
ing the dates during which the appli-
cant received service; school records 
(letters, report cards, etc.) from the 
schools that the applicant or his or her 
children have attended in the United 
States showing the name of school, 
name and, if available, address of stu-
dent, and periods of attendance, and 
hospital or medical records showing 
similar information; attestations by 
churches, unions, or other organiza-
tions to the applicant’s residence by 
letter which: Identify applicant by 
name, are signed by an official (whose 
title is shown), show inclusive dates of 
membership, state the address where 
applicant resided during the member-
ship period, include the seal of the or-
ganization impressed on the letter, es-
tablish how the author knows the ap-
plicant, and the origin of the informa-
tion; and additional documents that 
could show that the applicant was in 
the United States at a specific time, 
such as: Money order receipts for 
money sent out of the country; pass-
port entries; birth certificates of chil-
dren born in the United States; bank 
books with dated transactions; letters 
of correspondence between the appli-
cant and another person or organiza-
tion; Social Security card; Selective 
Service card; automobile license re-
ceipts, title, vehicle registration, etc.; 
deeds, mortgages, contracts to which 
applicant has been a party; tax re-
ceipts; insurance policies, receipts, or 
letters; and any other document that 
will show that applicant was in the 
United States at a specific time. For 
Group 2 eligibility, evidence of per-
formance of the required 90 man-days 
of seasonal agricultural services shall 
constitute evidence of qualifying resi-
dence. 

(5) Proof of financial responsibility. 
Generally, the evidence of employment 
submitted under paragraph (c)(3) of 
this section will serve to demonstrate 
the alien’s financial responsibility. If it 

appears that the applicant may be in-
admissible under section 212(a)(15) of 
the Act, he or she may be required to 
submit documentation showing a his-
tory of employment without reliance 
on public cash assistance for all periods 
of residence in the United States. 

(d) Ineligible classes. The following 
classes of aliens are ineligible for tem-
porary residence under this part: 

(1) An alien who at any time was a 
nonimmigrant exchange visitor under 
section 101(a)(15)(J) of the Act who is 
subject to the two-year foreign resi-
dence requirement unless the alien has 
complied with that requirement or the 
requirement has been waived pursuant 
to the provisions of section 212(e) of the 
Act; 

(2) An alien excludable under the pro-
visions of section 212(a) of the Act 
whose grounds of excludability may 
not be waived, pursuant to section 
210(c)(2)(B)(ii) of the Act; 

(3) An alien who has been convicted 
of a felony, or three or more mis-
demeanors. 

(e) Exclusion grounds—(1) Grounds of 
exclusion not to be applied. Sections (14), 
(20), (21), (25), and (32) of section 212(a) 
of the Act shall not apply to applicants 
applying for temporary resident status. 

(2) Waiver of grounds for exclusion. Ex-
cept as provided in paragraph (e)(3) of 
this section, the Service may waive 
any other provision of section 212(a) of 
the Act only in the case of individual 
aliens for humanitarian purposes, to 
assure family unity, or when the grant-
ing of such a waiver is in the public in-
terest. If an alien is excludable on 
grounds which may be waived as set 
forth in this paragraph, he or she shall 
be advised of the procedures for apply-
ing for a waiver of grounds of exclud-
ability on Form I–690. When an applica-
tion for waiver of grounds of exclud-
ability is submitted in conjunction 
with an application for temporary resi-
dence under this section, it shall be ac-
cepted for processing at the legaliza-
tion office, overseas processing office, 
or designated port of entry. If an appli-
cation for waiver of grounds of exclud-
ability is submitted after the alien’s 
preliminary interview at the legaliza-
tion office it shall be forwarded to the 
appropriate regional processing facil-
ity. All applications for waivers of 

VerDate Aug<04>2004 01:59 Feb 25, 2005 Jkt 205027 PO 00000 Frm 00178 Fmt 8010 Sfmt 8010 Y:\SGML\205027T.XXX 205027T



179 

Department of Homeland Security § 210.4 

grounds of excludability must be ac-
companied by the correct fee in the 
exact amount. All fees for applications 
filed in the United States other than 
those within the provisions of 
§ 210.2(c)(4) must be in the form of a 
money order, cashier’s check, or bank 
check. No personal checks or currency 
will be accepted. Fees for waiver appli-
cations filed at the designated port of 
entry under the preliminary applica-
tion standard must be submitted in 
United States currency. Fees will not 
be waived or refunded under any cir-
cumstances. Generally, an application 
for waiver of grounds of excludability 
under this part submitted at a legaliza-
tion office or overseas processing office 
will be approved or denied by the direc-
tor of the regional processing facility 
in whose jurisdiction the applicant’s 
application for adjustment of status 
was filed. However, in cases involving 
clear statutory ineligibility or admit-
ted fraud, such application for a waiver 
may be denied by the district director 
in whose jurisdiction the application is 
filed; in cases filed at overseas proc-
essing offices, such application for a 
waiver may be denied by a consular of-
ficer; or, in cases returned to a legal-
ization office for reinterview, such ap-
plication may be approved at the dis-
cretion of the district director. Waiver 
applications filed at the port of entry 
under the preliminary application 
standard will be approved or denied by 
the district director having jurisdic-
tion over the port of entry. The appli-
cant shall be notified of the decision 
and, if the application is denied, of the 
reason(s) therefor. The applicant may 
appeal the decision within 30 days after 
the service of the notice pursuant to 
the provisions of § 103.3(a)(2) of this 
chapter. 

(3) Grounds of exclusion that may not 
be waived. The following provisions of 
section 212(a) of the Act may not be 
waived: 

(i) Paragraphs (9) and (10) (crimi-
nals); 

(ii) Paragraph (15) (public charge) ex-
cept as provided in paragraph (c)(4) of 
this section. 

(iii) Paragraph (23) (narcotics) except 
for a single offense of simple possession 
of thirty grams or less of marijuana. 

(iv) Paragraphs (27), (prejudicial to 
the public interest), (28), (communists), 
and (29) (subversive); 

(v) Paragraph (33) (Nazi persecution). 
(4) Special Rule for determination of 

public charge. An applicant who has a 
consistent employment history which 
shows the ability to support himself 
and his or her family, even though his 
income may be below the poverty level, 
is not excludable under paragraph 
(e)(3)(ii) of this section. The applicant’s 
employment history need not be con-
tinuous in that it is uninterrupted. It 
should be continuous in the sense that 
the applicant shall be regularly at-
tached to the workforce, has an income 
over a substantial period of the appli-
cable time, and has demonstrated the 
capacity to exist on his or her income 
and maintain his or her family without 
reliance on public cash assistance. This 
regulation is prospective in that the 
Service shall determine, based on the 
applicant’s history, whether he or she 
is likely to become a public charge. 
Past acceptance of public cash assist-
ance within a history of consistent em-
ployment will enter into this decision. 
The weight given in considering appli-
cability of the public charge provisions 
will depend on many factors, but the 
length of time an applicant has re-
ceived public cash assistance will con-
stitute a significant factor. 

[53 FR 10064, Mar. 29, 1988, as amended at 53 
FR 27335, July 20, 1988; 54 FR 4757, Jan. 31, 
1989; 55 FR 12629, Apr. 5, 1990] 

§ 210.4 Status and benefits. 
(a) Date of adjustment. The status of 

an alien whose application for tem-
porary resident status is approved shall 
be adjusted to that of a lawful tem-
porary resident as of the date on which 
the fee was paid at a legalization of-
fice, except that the status of an alien 
who applied for such status at an over-
seas processing office whose applica-
tion has been recommended for ap-
proval by that office shall be adjusted 
as of the date of his or her admission 
into the United States. 

(b) Employment and travel authoriza-
tion—(1) General. Authorization for em-
ployment and travel abroad for tem-
porary resident status applicants under 
section 210 of the Act be granted by the 
INS. In the case of an application 
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which has been filed with a qualified 
designated entity, employment author-
ization may only be granted after a 
nonfrivolous application has been re-
ceived at a legalization office, and re-
ceipt of the fee has been recorded. 

(2) Employment and travel authoriza-
tion prior to the granting of temporary 
resident status. Permission to travel 
abroad and to accept employment will 
be granted to the applicant after an 
interview has been conducted in con-
nection with a nonfrivolous application 
at a Service office. If an interview ap-
pointment cannot be scheduled within 
30 days from the date an application is 
filed at a Service office, authorization 
to accept employment will be granted, 
valid until the scheduled appointment 
date. Employment authorization, both 
prior and subsequent to an interview, 
will be restricted to increments not ex-
ceeding 1 year, pending final deter-
mination on the application for tem-
porary resident status. If a final deter-
mination has not been made prior to 
the expiration date on the Employment 
Authorization Document (Form I–766, 
Form I–688A or Form I–688B) that date 
may be extended upon return of the 
employment authorization document 
by the applicant to the appropriate 
Service office. Persons submitting ap-
plications who currently have work au-
thorization incident to status as de-
fined in § 274a.12(b) of this chapter shall 
be granted work authorization by the 
Service effective on the date the alien’s 
prior work authorization expires. Per-
mission to travel abroad shall be grant-
ed in accordance with the Service’s ad-
vance parole provisions contained in 
§ 212.5(f) of this chapter. 

(3) Employment and travel authoriza-
tion upon grant of temporary resident sta-
tus. Upon the granting of an applica-
tion for adjustment to temporary resi-
dent status, the service center will for-
ward a notice of approval to the appli-
cant at his or her last known address 
and to his or her qualified designated 
entity or representative. The applicant 
may appear at any Service office, and 
upon surrender of the previously issued 
Employment Authorization Document, 
will be issued Form I–688, Temporary 
Resident Card. An alien whose status is 
adjusted to that of a lawful temporary 
resident under section 210 of the Act 

has the right to reside in the United 
States, to travel abroad (including 
commuting from a residence abroad), 
and to accept employment in the 
United States in the same manner as 
aliens lawfully admitted to permanent 
residence. 

(c) Ineligibility for immigration benefits. 
An alien whose status is adjusted to 
that of a lawful temporary resident 
under section 210 of the Act is not enti-
tled to submit a petition pursuant to 
section 203(a)(2) of the Act or to any 
other benefit or consideration accorded 
under the Act to aliens lawfully admit-
ted for permanent residence, except as 
provided in paragraph (b)(3) of this sec-
tion. 

(d) Termination of temporary resident 
status—(1) General. The temporary resi-
dent status of a special agricultural 
worker is terminated automatically 
and without notice under section 
210(a)(3) of the Act upon entry of a 
final order of deportation by an immi-
gration judge based on a determination 
that the alien is deportable under sec-
tion 241 of the Act. 

(2) The status of an alien lawfully ad-
mitted for temporary residence under 
section 210(a)(2) of the Act, may be ter-
minated before the alien becomes eligi-
ble for adjustment of status under 
§ 210.5 of this part, upon the occurrence 
of any of the following: 

(i) It is determined by a preponder-
ance of the evidence that the adjust-
ment to temporary resident status was 
the result of fraud or willful misrepre-
sentation as provided in section 
212(a)(19) of the Act; 

(ii) The alien commits an act which 
renders him or her inadmissible as an 
immigrant, unless a waiver is secured 
pursuant to § 210.3(e)(2) of this part; 

(iii) The alien is convicted of any fel-
ony, or three or more misdemeanors in 
the United States. 

(3) Procedure. (i) Termination of an 
alien’s status under paragraph (d)(2) of 
this section will be made only on no-
tice to the alien sent by certified mail 
directed to his or her last known ad-
dress, and to his or her representative. 
The alien must be given an opportunity 
to offer evidence in opposition to the 
grounds alleged for termination of his 
or her status. Evidence in opposition 
must be submitted within thirty (30) 
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days after the service of the Notice of 
Intent to Terminate. If the alien’s sta-
tus is terminated, the director of the 
regional processing facility shall notify 
the alien of the decision and the rea-
sons for the termination, and further 
notify the alien that any Service Form 
I–94, Arrival-Departure Record or other 
official Service document issued to the 
alien authorizing employment and/or 
travel abroad, or any Form I–688, Tem-
porary Resident Card previously issued 
to the alien will be declared void by the 
director of the regional processing fa-
cility within thirty (30) days if no ap-
peal of the termination decision is filed 
within that period. The alien may ap-
peal the decision to the Associate Com-
missioner, Examinations (Administra-
tive Appeals Unit) using Form I–694. 
Any appeal with the required fee shall 
be filed with the regional processing fa-
cility within thirty (30) days after the 
service of the notice of termination. If 
no appeal is filed within that period, 
the Forms I–94, I–688 or other official 
Service document shall be deemed 
void, and must be surrendered without 
delay to an immigration officer or to 
the issuing office of the Service. 

(ii) Termination proceedings must be 
commenced before the alien becomes 
eligible for adjustment of status under 
§ 210.5 of this part. The timely com-
mencement of termination proceedings 
will preclude the alien from becoming 
a lawful permanent resident until a 
final determination is made in the pro-
ceedings, including any appeal. 

[53 FR 10064, Mar. 29, 1988, as amended at 55 
FR 12629, Apr. 5, 1990; 60 FR 21975, May 4, 
1995; 61 FR 46536, Sept. 4, 1996; 65 FR 82255, 
Dec. 28, 2000] 

§ 210.5 Adjustment to permanent resi-
dent status. 

(a) Eligibility and date of adjustment to 
permanent resident status. The status of 
an alien lawfully admitted to the 
United States for temporary residence 
under section 210(a)(1) of the Act, if the 
alien has otherwise maintained such 
status as required by the Act, shall be 
adjusted to that of an alien lawfully 
admitted to the United States for per-
manent residence as of the following 
dates: 

(1) Group 1. Aliens determined to be 
eligible for Group 1 classification, 

whose adjustment to temporary resi-
dence occurred prior to November 30, 
1988, shall be adjusted to lawful perma-
nent residence as of December 1, 1989. 
Those aliens whose adjustment to tem-
porary residence occurred after Novem-
ber 30, 1988 shall be adjusted to lawful 
permanent residence one year from the 
date of the adjustment to temporary 
residence. 

(2) Group 2. Aliens determined to be 
eligible for Group 2 classification 
whose adjustment to temporary resi-
dence occurred prior to November 30, 
1988, shall be adjusted to lawful perma-
nent residence as of December 1, 1990. 
Those aliens whose adjustment to tem-
porary residence occurred after Novem-
ber 30, 1988 shall be adjusted to lawful 
permanent residence two years from 
the date of the adjustment to tem-
porary residence. 

(b) ADIT processing—(1) General. To 
obtain proof of permanent resident sta-
tus an alien described in paragraph (a) 
of this section must appear at a legal-
ization or Service office designated for 
this purpose for preparation of Form I– 
551, Permanent Resident Card. Such 
appearance may be prior to the date of 
adjustment, but only upon invitation 
by the Service. Form I–551 shall be 
issued subsequent to the date of adjust-
ment. 

(2) Upon appearance at a Service of-
fice for preparation of Form I–551, an 
alien must present proof of identity, 
suitable ADIT photographs, and a fin-
gerprint and signature must be ob-
tained from the alien on Form I–89. 

[53 FR 10064, Mar. 29, 1988, as amended at 54 
FR 50339, Dec. 6, 1989; 63 FR 70315, Dec. 21, 
1998] 
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