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present witnesses, and may submit affi-
davits of witnesses and other evidence.

(3) An applicant unable to proceed
with the interview in English must
provide, at no expense to the Service, a
competent interpreter fluent in both
English and a language in which the
applicant is fluent. The interpreter
must be at least 18 years of age. The
following individuals may not serve as
the applicant’s interpreter: the appli-
cant’s attorney or representative of
record; a witness testifying on the ap-
plicant’s behalf; or, if the applicant
also has an asylum application pending
with the Service, a representative or
employee of the applicant’s country of
nationality, or, if stateless, country of
last habitual residence. Failure with-
out good cause to comply with this
paragraph may be considered a failure
to appear for the interview for purposes
of §240.68.

(4) The asylum officer shall have au-
thority to administer oaths, verify the
identity of the applicant (including
through the use of electronic means),
verify the identity of any interpreter,
present and receive evidence, and ques-
tion the applicant and any witnesses.

(5) Upon completion of the interview,
the applicant or the applicant’s rep-
resentative shall have an opportunity
to make a statement or comment on
the evidence presented. The asylum of-
ficer may, in the officer’s discretion,
limit the length of such statement or
comment and may require its submis-
sion in writing. Upon completion of the
interview, and except as otherwise pro-
vided by the asylum officer, the appli-
cant shall be informed of the require-
ment to appear in person to receive and
to acknowledge receipt of the decision
and any other accompanying material
at a time and place designated by the
asylum officer.

(6) The asylum officer shall consider
evidence submitted by the applicant
with the application, as well as any
evidence submitted by the applicant
before or at the interview. As a matter
of discretion, the asylum officer may
grant the applicant a brief extension of
time following an interview, during
which the applicant may submit addi-
tional evidence.
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§240.68 Failure to appear at an inter-
view before an asylum officer or
failure to follow requirements for
fingerprinting.

(a) Failure to appear for a scheduled
interview without prior authorization
may result in dismissal of the applica-
tion or waiver of the right to an adju-
dication by an asylum officer. A writ-
ten request to reschedule will be grant-
ed if it is an initial request and is re-
ceived by the Asylum Office at least 2
days before the scheduled interview
date. All other requests to reschedule
the interview, including those sub-
mitted after the interview date, will be
granted only if the applicant has a rea-
sonable excuse for not appearing, and
the excuse was received by the Asylum
Office in writing within a reasonable
time after the scheduled interview
date.

(b) Failure to comply with finger-
print processing requirements without
reasonable excuse may result in dis-
missal of the application or waiver of
the right to an adjudication by an asy-
lum officer.

(c) Failure to appear shall be excused
if the notice of the interview or finger-
print appointment was not mailed to
the applicant’s current address and
such address had been provided to the
Office of International Affairs by the
applicant prior to the date of mailing
in accordance with section 265 of the
Act and Service regulations, unless the
asylum officer determines that the ap-
plicant received reasonable notice of
the interview or fingerprinting ap-
pointment.

§240.69 Reliance on information com-
piled by other sources.

In determining whether an applicant
is eligible for suspension of deportation
or special rule cancellation of removal,
the asylum officer may rely on mate-
rial described in §208.12 of this chapter.
Nothing in this subpart shall be con-
strued to entitle the applicant to con-
duct discovery directed toward records,
officers, agents, or employees of the
Service, the Department of Justice, or
the Department of State.

§240.70 Decision by the Service.

(a) Service of decision. Unless the asy-
lum officer has granted the application
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for suspension of deportation or special
rule cancellation of removal at the
time of the interview or as otherwise
provided by an Asylum Office, the ap-
plicant will be required to return to
the Asylum Office to receive service of
the decision on the applicant’s applica-
tion. If the applicant does not speak
English fluently, the applicant shall
bring an interpreter when returning to
the office to receive service of the deci-
sion.

(b) Grant of suspension of deportation.
An asylum officer may grant suspen-
sion of deportation to an applicant eli-
gible to apply for this relief with the
Service who qualifies for suspension of
deportation under former section
244(a)(1) of the Act, as in effect prior to
April 1, 1997, who is not an alien de-
scribed in former section 241(a)(4)(D) of
the Act, as in effect prior to April 1,
1997, and who admits deportability
under any law of the United States, ex-
cluding former section 241(a)(2), (3), or
(4) of the Act, as in effect prior to April
1, 1997. If the Service has made a pre-
liminary decision to grant the appli-
cant suspension of deportation under
this subpart, the applicant shall be no-
tified of that decision and will be asked
to sign an admission of deportability or
inadmissibility. The applicant must
sign the admission before the Service
may grant the relief sought. If suspen-
sion of deportation is granted, the
Service shall adjust the status of the
alien to lawful permanent resident, ef-
fective as of the date that suspension
of deportation is granted.

(c) Grant of cancellation of removal. An
asylum officer may grant cancellation
of removal to an applicant who is eligi-
ble to apply for this relief with the
Service, and who qualifies for cancella-
tion of removal under section
309(f)(1)(A) of IIRIRA, as amended by
section 203 of NACARA, and who ad-
mits deportability under section 237(a),
excluding paragraphs (2), (3), and (4), of
the Act, or inadmissibility under sec-
tion 212(a), excluding paragraphs (2) or
(3), of the Act. If the Service has made
a preliminary decision to grant the ap-
plicant cancellation of removal under
this subpart, the applicant shall be no-
tified of that decision and asked to sign
an admission of deportability or inad-
missibility. The applicant must sign

§240.70

the concession before the Service may
grant the relief sought. If the Service
grants cancellation of removal, the
Service shall adjust the status of the
alien to lawful permanent resident, ef-
fective as of the date that cancellation
of removal is granted.

(d) Referral of the application. Except
as provided in paragraphs (e) and (f) of
this section, and unless the applicant is
granted asylum or is in lawful immi-
grant or non-immigrant status, an asy-
lum officer shall refer the application
for suspension of deportation or special
rule cancellation of removal to the Im-
migration Court for adjudication in de-
portation or removal proceedings, and
will provide the applicant with written
notice of the statutory or regulatory
basis for the referral, if:

(1) The applicant is not clearly eligi-
ble for suspension of deportation under
former section 244(a)(1) of the Act as in
effect prior to April 1, 1997, or for can-
cellation of removal under section
309(f)(1)(A) of IIRIRA, as amended by
NACARA,;

(2) The applicant does not appear to
merit relief as a matter of discretion;

(3) The applicant appears to be eligi-
ble for suspension of deportation or
special rule cancellation of removal
under this subpart, but does not admit
deportability or inadmissibility; or

(4) The applicant failed to appear for
a scheduled interview with an asylum
officer or failed to comply with
fingerprinting processing requirements
and such failure was not excused by the
Service, unless the application is dis-
missed.

(e) Dismissal of the application. An
asylum officer shall dismiss without
prejudice an application for suspension
of deportation or special rule cancella-
tion of removal submitted by an appli-
cant who has been granted asylum, or
who is in lawful immigrant or non-im-
migrant status. An asylum officer may
also dismiss an application for failure
to appear, pursuant to §240.68. The asy-
lum officer will provide the applicant
written notice of the statutory or regu-
latory basis for the dismissal.

(f) Special provisions for certain ABC
class members whose proceedings before
EOIR were administratively closed or con-
tinued. The following provisions shall
apply with respect to an ABC class
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member who was in proceedings before
the Immigration Court or the Board,
and those proceedings were closed or
continued pursuant to the ABC settle-
ment agreement:

(1) Suspension of deportation or asylum
granted. If an asylum officer grants
asylum or suspension of deportation,
the previous proceedings before the Im-
migration Court or Board shall be ter-
minated as a matter of law on the date
relief is granted.

(2) Asylum denied and application for
suspension of deportation not approved.
If an asylum officer denies asylum and
does not grant the applicant suspen-
sion of deportation, the Service shall
move to recalendar proceedings before
the Immigration Court or resume pro-
ceedings before the Board, whichever is
appropriate. The Service shall refer to
the Immigration Court or the Board
the application for suspension of depor-
tation. In the case where jurisdiction
rests with the Board, an application for
suspension of deportation that is re-
ferred to the Board will be remanded to

the Immigration Court for adjudica-
tion.
(g) Special provisions for dependents

whose proceedings before EOIR were ad-
ministratively closed or continued. If an
asylum officer grants suspension of de-
portation or special rule cancellation
of removal to an applicant described in
§240.61(a)(4) or (a)(5), whose proceedings
before EOIR were administratively
closed or continued, those proceedings
shall terminate as of the date the relief
is granted. If suspension of deportation
or special rule cancellation of removal
is not granted, the Service shall move
to recalendar proceedings before the
Immigration Court or resume pro-
ceedings before the Board, whichever is
appropriate. The Service shall refer to
the Immigration Court or the Board
the application for suspension of depor-
tation or special rule cancellation of
removal. In the case where jurisdiction
rests with the Board, an application for
suspension of deportation or special
rule cancellation of removal that is re-
ferred to the Board will be remanded to
the Immigration Court for adjudica-
tion.

(h) Special provisions for applicants
who depart the United States and return
under a grant of advance parole while in
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deportation proceedings. Notwith-
standing paragraphs (f) and (g) of this
section, for purposes of adjudicating an
application for suspension of deporta-
tion or special rule cancellation of re-
moval under this subpart, if an appli-
cant departs and returns to the United
States pursuant to a grant of advance
parole while in deportation pro-
ceedings, including deportation pro-
ceedings administratively closed or
continued pursuant to the ABC settle-
ment agreement, the deportation pro-
ceedings will be considered terminated
as of the date of applicant’s departure
from the United States. A decision on
the NACARA application shall be
issued in accordance with paragraph
(a), and paragraphs (c) through (e) of
this section.

PART 241—APPREHENSION AND
DETENTION OF ALIENS ORDERED
REMOVED

Subpart A—Post-hearing Detention and
Removal

Sec.

241.1 Final order of removal.

241.2 Warrant of removal.

241.3 Detention of aliens during removal pe-
riod.

241.4 Continued detention of inadmissible,
criminal, and other aliens beyond the re-
moval period.

241.5 Conditions of release after removal pe-
riod.

241.6 Administrative stay of removal.

241.7 Self-removal.

241.8 Reinstatement of removal orders.

241.9 Notice to transportation line of alien’s
removal.

241.10 Special care and attention of remov-
able aliens.

241.11 Detention and removal of stowaways.

241.12 Nonapplication of costs of detention
and maintenance.

241.13 Determination of whether there is a
significant likelihood of removing a de-
tained alien in the reasonably foresee-
able future.

241.14 Continued detention of removable
aliens on account of special cir-
cumstances.

241.15 Information regarding detainees.

454



		Superintendent of Documents
	2014-11-10T09:27:52-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




