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designated for resolution in an adju-
dicatory hearing, the presiding officer 
shall include a brief statement of the 
reasons for the disposition. If the pre-
siding officer finds that there are no 
disputed issues of fact or law requiring 
resolution in an adjudicatory hearing, 
the presiding officer shall also dismiss 
the proceeding. 

(b) No issue of law or fact shall be 
designated for resolution in an adju-
dicatory hearing unless the presiding 
officer determines that: 

(1) There is a genuine and substantial 
dispute of fact which can only be re-
solved with sufficient accuracy by the 
introduction of evidence in an adju-
dicatory hearing; and 

(2) The decision of the Commission is 
likely to depend in whole or in part on 
the resolution of that dispute. 

(c) In making a determination under 
paragraph (b) of this section, the pre-
siding officer shall not consider: 

(1) Any issue relating to the design, 
construction, or operation of any civil-
ian nuclear power reactor already li-
censed to operate at the site, or any ci-
vilian nuclear power reactor for which 
a construction permit has been granted 
at the site, unless the presiding officer 
determines that any such issue sub-
stantially affects the design, construc-
tion, or operation of the facility or ac-
tivity for which a license application, 
authorization, or amendment to ex-
pand the spent nuclear fuel storage ca-
pacity is being considered; or 

(2) Any siting or design issue fully 
considered and decided by the Commis-
sion in connection with the issuance of 
a construction permit or operating li-
cense for a civilian nuclear power reac-
tor at that site, unless (i) such issue re-
sults from any revision of siting or de-
sign criteria by the Commission fol-
lowing such decision; and (ii) the pre-
siding officer determines that such 
issue substantially affects the design, 
construction, or operation of the facil-
ity or activity for which a license ap-
plication, authorization, or amendment 
to expand the spent nuclear fuel stor-
age capacity is being considered. 

(d) The provisions of paragraph (c) of 
this section shall apply only with re-
spect to licenses, authorizations, or 
amendments to licenses or authoriza-
tions applied for under the Atomic En-

ergy Act of 1954, as amended, before 
December 31, 2005. 

(e) Unless the presiding officer dis-
poses of all issues and dismisses the 
proceeding, appeals from the presiding 
officer’s order disposing of issues and 
designating one or more issues for reso-
lution in an adjudicatory hearing are 
interlocutory and must await the end 
of the proceeding. 

[50 FR 41671, Oct. 15, 1985; 50 FR 45398, Oct. 31, 
1985] 

§ 2.1117 Burden of proof. 
The applicant bears the ultimate bur-

den of proof (risk of non-persuasion) 
with respect to the contention in the 
proceeding. The proponent of the re-
quest for an adjudicatory hearing bears 
the burden of demonstrating under 
§ 2.1115(b) that an adjudicatory hearing 
should be held. 

[69 FR 2267, Jan. 14, 2004] 

§ 2.1119 Applicability of other sections. 
In proceedings subject to this part, 

the provisions of subparts A, C, and L 
of this part are also applicable, except 
where inconsistent with the provisions 
of this subpart. 

[69 FR 2267, Jan. 14, 2004] 

Subpart L—Informal Hearing 
Procedures for NRC Adjudications 

SOURCE: 69 FR 2267, Jan. 14, 2004, unless 
otherwise noted. 

§ 2.1200 Scope of subpart L. 
The provisions of this subpart, to-

gether with subpart C of this part, gov-
ern all adjudicatory proceedings con-
ducted under the authority of the 
Atomic Energy Act of 1954, as amend-
ed, the Energy Reorganization Act, and 
10 CFR part 2, except for proceedings 
on the licensing of the construction 
and operation of a uranium enrichment 
facility, proceedings on an initial ap-
plication for construction authoriza-
tion for a high-level radioactive waste 
geologic repository at a geologic repos-
itory operations area noticed under 
§§ 2.101(f)(8) or 2.105(a)(5), proceedings 
on an initial application for a license 
to receive and possess high-level radio-
active waste at a geologic repository 
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operations area, proceedings on en-
forcement matters unless all parties 
otherwise agree and request the appli-
cation of Subpart L procedures, and 
proceedings for the direct or indirect 
transfer of control of an NRC license 
when the transfer requires prior ap-
proval of the NRC under the Commis-
sion’s regulations, governing statutes, 
or pursuant to a license condition. 

§ 2.1201 Definitions. 

The definitions of terms contained in 
§ 2.4 apply to this subpart unless a dif-
ferent definition is provided in this 
subpart. 

§ 2.1202 Authority and role of NRC 
staff. 

(a) During the pendency of any hear-
ing under this subpart, consistent with 
the NRC staff’s findings in its own re-
view of the application or matter 
which is the subject of the hearing and 
as authorized by law, the NRC staff is 
expected to issue its approval or denial 
of the application promptly, or take 
other appropriate action on the under-
lying regulatory matter for which a 
hearing was provided. When the NRC 
staff takes its action, it shall notify 
the presiding officer and the parties to 
the proceeding of its action. That no-
tice must include the NRC staff’s posi-
tion on the matters in controversy be-
fore the presiding officer with respect 
to the staff action. The NRC staff’s ac-
tion on the matter is effective upon 
issuance by the staff, except in matters 
involving: 

(1) An application to construct and/or 
operate a production or utilization fa-
cility; 

(2) An application for an amendment 
to a construction authorization for a 
high-level radioactive waste repository 
at a geologic repository operations 
area falling under either 10 CFR 
60.32(c)(1) or 10 CFR part 63; 

(3) An application for the construc-
tion and operation of an independent 
spent fuel storage installation (ISFSI) 
located at a site other than a reactor 
site or a monitored retrievable storage 
installation (MRS) under 10 CFR part 
72; and 

(4) Production or utilization facility 
licensing actions that involve signifi-

cant hazards considerations as defined 
in 10 CFR 50.92. 

(b)(1) The NRC staff is not required 
to be a party to a proceeding under this 
subpart, except where: 

(i) The proceeding involves an appli-
cation denied by the NRC staff or an 
enforcement action proposed by the 
NRC staff; or 

(ii) The presiding officer determines 
that the resolution of any issue in the 
proceeding would be aided materially 
by the NRC staff’s participation in the 
proceeding as a party and orders the 
staff to participate as a party for the 
identified issue. In the event that the 
presiding officer determines that the 
NRC staff’s participation is necessary, 
the presiding officer shall issue an 
order identifying the issue(s) on which 
the staff is to participate as well as 
setting forth the basis for the deter-
mination that staff participation will 
materially aid in resolution of the 
issue(s). 

(2) Within fifteen (15) days of the 
issuance of the order granting requests 
for hearing/petitions to intervene and 
admitting contentions, the NRC staff 
shall notify the presiding officer and 
the parties whether it desires to par-
ticipate as a party, and identify the 
contentions on which it wishes to par-
ticipate as a party. If the NRC staff de-
sires to be a party thereafter, the NRC 
staff shall notify the presiding officer 
and the parties, identify the conten-
tions on which it wishes to participate 
as a party, and make the disclosures 
required by § 2.336(b)(3) through (5) un-
less accompanied by an affidavit ex-
plaining why the disclosures cannot be 
provided to the parties with the notice. 

(3) Once the NRC staff chooses to par-
ticipate as a party, it shall have all the 
rights and responsibilities of a party 
with respect to the admitted conten-
tion/matter in controversy on which 
the staff chooses to participate. 

§ 2.1203 Hearing file; prohibition on 
discovery. 

(a)(1) Within thirty (30) days of the 
issuance of the order granting requests 
for hearing/petitions to intervene and 
admitting contentions, the NRC staff 
shall file in the docket, present to the 
presiding officer, and make available 
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to the parties to the proceeding a hear-
ing file. 

(2) The hearing file must be made 
available to the parties either by serv-
ice of hard copies or by making the file 
available at the NRC Web site, http:// 
www.nrc.gov. 

(3) The hearing file also must be 
made available for public inspection 
and copying at the NRC Web site, 
http://www.nrc.gov, and/or at the NRC 
Public Document Room. 

(b) The hearing file consists of the 
application, if any, and any amend-
ment to the application, and, when 
available, any NRC environmental im-
pact statement or assessment and any 
NRC report related to the proposed ac-
tion, as well as any correspondence be-
tween the applicant/licensee and the 
NRC that is relevant to the proposed 
action. Hearing file documents already 
available at the NRC Web site and/or 
the NRC Public Document Room when 
the hearing request/petition to inter-
vene is granted may be incorporated 
into the hearing file at those locations 
by a reference indicating where at 
those locations the documents can be 
found. The presiding officer shall rule 
upon any issue regarding the appro-
priate materials for the hearing file. 

(c) The NRC staff has a continuing 
duty to keep the hearing file up to date 
with respect to the materials set forth 
in paragraph (b) of this section and to 
provide those materials as required in 
paragraphs (a) and (b) of this section. 

(d) Except as otherwise permitted by 
subpart C of this part, a party may not 
seek discovery from any other party or 
the NRC or its personnel, whether by 
document production, deposition, in-
terrogatories or otherwise. 

§ 2.1204 Motions and requests. 

(a) General requirements. In pro-
ceedings under this subpart, require-
ments for motions and requests and re-
sponses to them are as specified in 
§ 2.323. 

(b) Requests for cross-examination by 
the parties. (1) In any oral hearing 
under this subpart, a party may file a 
motion with the presiding officer to 
permit cross-examination by the par-
ties on particular admitted contentions 
or issues. The motion must be accom-

panied by a cross-examination plan 
containing the following information: 

(i) A brief description of the issue or 
issues on which cross-examination will 
be conducted; 

(ii) The objective to be achieved by 
cross-examination; and 

(iii) The proposed line of questions 
that may logically lead to achieving 
the objective of the cross-examination. 

(2) The cross-examination plan may 
be submitted only to the presiding offi-
cer and must be kept by the presiding 
officer in confidence until issuance of 
the initial decision on the issue being 
litigated. The presiding officer shall 
then provide each cross-examination 
plan to the Commission’s Secretary for 
inclusion in the official record of the 
proceeding. 

(3) The presiding officer shall allow 
cross-examination by the parties only 
if the presiding officer determines that 
cross-examination by the parties is 
necessary to ensure the development of 
an adequate record for decision. 

§ 2.1205 Summary disposition. 
(a) Unless the presiding officer or the 

Commission directs otherwise, motions 
for summary disposition may be sub-
mitted to the presiding officer by any 
party no later than forty-five (45) days 
before the commencement of hearing. 
The motions must be in writing and 
must include a written explanation of 
the basis of the motion, and affidavits 
to support statements of fact. Motions 
for summary disposition must be 
served on the parties and the Secretary 
at the same time that they are sub-
mitted to the presiding officer. 

(b) Any other party may serve an an-
swer supporting or opposing the mo-
tion within twenty (20) days after serv-
ice of the motion. 

(c) The presiding officer shall issue a 
determination on each motion for sum-
mary disposition no later than fifteen 
(15) days before the date scheduled for 
commencement of hearing. In ruling on 
motions for summary disposition, the 
presiding officer shall apply the stand-
ards for summary disposition set forth 
in subpart G of this part. 

§ 2.1206 Informal hearings. 
Hearings under this subpart will be 

oral hearings as described in § 2.1207, 

VerDate Aug<31>2005 09:06 Jan 30, 2006 Jkt 208030 PO 00000 Frm 00135 Fmt 8010 Sfmt 8010 Y:\SGML\208030.XXX 208030



126 

10 CFR Ch. I (1–1–06 Edition) § 2.1207 

unless, within fifteen (15) days of the 
service of the order granting the re-
quest for hearing, the parties unani-
mously agree and file a joint motion 
requesting a hearing consisting of writ-
ten submissions. A motion to hold a 
hearing consisting of written submis-
sions will not be entertained unless 
there is unanimous consent of the par-
ties. 

§ 2.1207 Process and schedule for sub-
missions and presentations in an 
oral hearing. 

(a) Unless otherwise limited by this 
subpart or by the presiding officer, par-
ticipants in an oral hearing may sub-
mit and sponsor in the hearings: 

(1) Initial written statements of posi-
tion and written testimony with sup-
porting affidavits on the admitted con-
tentions. These materials must be filed 
on the dates set by the presiding offi-
cer. 

(2) Written responses and rebuttal 
testimony with supporting affidavits 
directed to the initial statements and 
testimony of other participants. These 
materials must be filed within twenty 
(20) days of the service of the materials 
submitted under paragraph (a)(1) of 
this section unless the presiding officer 
directs otherwise. 

(3)(i) Proposed questions for the pre-
siding officer to consider for pro-
pounding to the persons sponsoring the 
testimony. Unless the presiding officer 
directs otherwise, these questions must 
be received by the presiding officer no 
later than twenty (20) days after the 
service of the materials submitted 
under paragraph (a)(1) of this section, 
unless that date is less than five (5) 
days before the scheduled commence-
ment of the oral hearing, in which case 
the questions must be received by the 
presiding officer no later than five (5) 
days before the scheduled commence-
ment of the hearing. Proposed ques-
tions need not be filed with any other 
party. 

(ii) Proposed questions directed to re-
buttal testimony for the presiding offi-
cer to consider for propounding to per-
sons sponsoring the testimony. Unless 
the presiding officer directs otherwise, 
these questions must be received by 
the presiding officer no later than 
seven (7) days after the service of the 

rebuttal testimony submitted under 
paragraph (a)(2) of this section, unless 
that date is less than five (5) days be-
fore the scheduled commencement of 
the oral hearing, in which case the 
questions must be received by the pre-
siding officer no later than five (5) days 
before the scheduled commencement of 
the hearing. Proposed questions di-
rected to rebuttal need not be filed 
with any other party. 

(iii) Questions submitted under para-
graphs (a)(3)(i) and (ii) of this section 
may be propounded at the discretion of 
the presiding officer. All questions 
must be kept by the presiding officer in 
confidence until they are either pro-
pounded by the presiding officer, or 
until issuance of the initial decision on 
the issue being litigated. The presiding 
officer shall then provide all proposed 
questions to the Commission’s Sec-
retary for inclusion in the official 
record of the proceeding. 

(b) Oral hearing procedures. (1) The 
oral hearing must be transcribed. 

(2) Written testimony will be re-
ceived into evidence in exhibit form. 

(3) Participants may designate and 
present their own witnesses to the pre-
siding officer. 

(4) Testimony for the NRC staff will 
be presented only by persons des-
ignated by the Executive Director for 
Operations or his delegee for that pur-
pose. 

(5) The presiding officer may accept 
written testimony from a person un-
able to appear at the hearing, and may 
request that person to respond in writ-
ing to questions. 

(6) Participants and witnesses will be 
questioned orally or in writing and 
only by the presiding officer or the pre-
siding officer’s designee (e.g., a Special 
Assistant appointed under § 2.322). The 
presiding officer will examine the par-
ticipants and witnesses using questions 
prepared by the presiding officer or the 
presiding officer’s designee, questions 
submitted by the participants at the 
discretion of the presiding officer, or a 
combination of both. Questions may be 
addressed to individuals or to panels of 
participants or witnesses. No party 
may submit proposed questions to the 
presiding officer at the hearing, except 
upon request by, and in the sole discre-
tion of, the presiding officer. 
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§ 2.1208 Process and schedule for a 
hearing consisting of written pres-
entations. 

(a) Unless otherwise limited by this 
subpart or by the presiding officer, par-
ticipants in a hearing consisting of 
written presentations may submit: 

(1) Initial written statements of posi-
tion and written testimony with sup-
porting affidavits on the admitted con-
tentions. These materials must be filed 
on the dates set by the presiding offi-
cer; 

(2) Written responses, rebuttal testi-
mony with supporting affidavits di-
rected to the initial statements and 
testimony of witnesses and other par-
ticipants, and proposed written ques-
tions for the presiding officer to con-
sider for submission to the persons 
sponsoring testimony under paragraph 
(a)(1) of this section. These materials 
must be filed within twenty (20) days of 
the service of the materials submitted 
under paragraph (a)(1) of this section 
unless the presiding officer directs oth-
erwise; 

(3) Written questions on the written 
responses and rebuttal testimony sub-
mitted under paragraph (a)(2) of this 
section, which the presiding officer 
may, in his or her discretion, require 
the persons offering the written re-
sponses and rebuttal testimony to pro-
vide responses. These questions must 
be filed within seven (7) days of service 
of the materials submitted under para-
graph (a)(2) of this section unless the 
presiding officer directs otherwise; and 

(4) Written concluding statements of 
position on the contentions. These 
statements shall be filed within twenty 
(20) days of the service of written re-
sponses to the presiding officer’s ques-
tions to the participants or, in the ab-
sence of questions from the presiding 
officer, within twenty (20) days of the 
service of the materials submitted 
under paragraph (a)(2) of this section 
unless the presiding officer directs oth-
erwise. 

(b) The presiding officer may formu-
late and submit written questions to 
the participants that he or she con-
siders appropriate to develop an ade-
quate record. 

§ 2.1209 Findings of fact and conclu-
sions of law. 

Each party shall file written post- 
hearing proposed findings of fact and 
conclusions of law on the contentions 
addressed in an oral hearing under 
§ 2.1207 or a written hearing under 
§ 2.1208 within thirty (30) days of the 
close of the hearing or at such other 
time as the presiding officer directs. 

§ 2.1210 Initial decision and its effect. 

(a) Unless the Commission directs 
that the record be certified to it in ac-
cordance with paragraph (b) of this sec-
tion, the presiding officer shall render 
an initial decision after completion of 
an informal hearing under this subpart. 
That initial decision constitutes the 
final action of the Commission on the 
contested matter forty (40) days after 
the date of issuance, unless: 

(1) Any party files a petition for 
Commission review in accordance with 
§ 2.1212; 

(2) The Commission, in its discretion, 
determines that the presiding officer’s 
initial decision is inconsistent with the 
staff’s action as described in the notice 
required by § 2.1202(a) and that the in-
consistency warrants Commission re-
view, in which case the Commission 
will review the initial decision; or 

(3) The Commission takes review of 
the decision sua sponte. 

(b) The Commission may direct that 
the presiding officer certify the record 
to it without an initial decision and 
prepare a final decision if the Commis-
sion finds that due and timely execu-
tion of its functions warrants certifi-
cation. 

(c) An initial decision must be in 
writing and must be based only upon 
information in the record or facts offi-
cially noticed. The record must include 
all information submitted in the pro-
ceeding with respect to which all par-
ties have been given reasonable prior 
notice and an opportunity to comment 
as provided in §§ 2.1207 or 2.1208. The 
initial decision must include: 

(1) Findings, conclusions, and rul-
ings, with the reasons or basis for 
them, on all material issues of fact or 
law admitted as part of the contentions 
in the proceeding; 
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(2) The appropriate ruling, order, or 
grant or denial of relief with its effec-
tive date; 

(3) The action the NRC staff shall 
take upon transmittal of the decision 
to the NRC staff under paragraph (e) of 
this section, if the initial decision is 
inconsistent with the NRC staff action 
as described in the notice required by 
§ 2.1202(a); and 

(4) The time within which a petition 
for Commission review may be filed, 
the time within which any answers to a 
petition for review may be filed, and 
the date when the decision becomes 
final in the absence of a petition for 
Commission review or Commission sua 
sponte review. 

(d) Pending review and final decision 
by the Commission, an initial decision 
resolving all issues before the presiding 
officer is immediately effective upon 
issuance except: 

(1) As provided in any order issued in 
accordance with § 2.1211 that stays the 
effectiveness of an initial decision; or 

(2) As otherwise provided by this part 
(e.g., § 2.340) or by the Commission in 
special circumstances. 

(e) Once an initial decision becomes 
final, the Secretary shall transmit the 
decision to the NRC staff for action in 
accordance with the decision. 

§ 2.1211 Immediate effectiveness of ini-
tial decision directing issuance or 
amendment of licenses under part 
61 of this chapter. 

An initial decision directing the 
issuance of a license under part 61 of 
this chapter (relating to land disposal 
of radioactive waste or any amend-
ments to such a license authorizing ac-
tions which may significantly affect 
the health and safety of the public) will 
become effective only upon order of the 
Commission. The Director of Nuclear 
Material Safety and Safeguards may 
not issue a license under part 61 of this 
chapter, or any amendment to such a 
license that may significantly affect 
the health and safety of the public 
until expressly authorized to do so by 
the Commission. 

§ 2.1212 Petitions for Commission re-
view of initial decisions. 

Parties may file petitions for review 
of an initial decision under this sub-

part in accordance with the procedures 
set out in § 2.341. Unless otherwise au-
thorized by law, a party to an NRC pro-
ceeding must file a petition for Com-
mission review before seeking judicial 
review of an agency action. 

§ 2.1213 Application for a stay. 

(a) Any application for a stay of the 
effectiveness of the NRC staff’s action 
on a matter involved in a hearing 
under this subpart must be filed with 
the presiding officer within five (5) 
days of the issuance of the notice of 
the NRC staff’s action under § 2.1202(a) 
and must be filed and considered in ac-
cordance with paragraphs (b), (c) and 
(d) of this section. 

(b) An application for a stay of the 
NRC staff’s action may not be longer 
than ten (10) pages, exclusive of affida-
vits, and must contain: 

(1) A concise summary of the action 
which is requested to be stayed; and 

(2) A concise statement of the 
grounds for a stay, with reference to 
the factors specified in paragraph (d) of 
this section. 

(c) Within ten (10) days after service 
of an application for a stay of the NRC 
staff’s action under this section, any 
party and/or the NRC staff may file an 
answer supporting or opposing the 
granting of a stay. Answers may not be 
longer than ten (10) pages, exclusive of 
affidavits, and must concisely address 
the matters in paragraph (b) of this 
section as appropriate. Further replies 
to answers will not be entertained. 

(d) In determining whether to grant 
or deny an application for a stay of the 
NRC staff’s action, the following will 
be considered: 

(1) Whether the requestor will be ir-
reparably injured unless a stay is 
granted; 

(2) Whether the requestor has made a 
strong showing that it is likely to pre-
vail on the merits; 

(3) Whether the granting of a stay 
would harm other participants; and 

(4) Where the public interest lies. 
(e) Any application for a stay of the 

effectiveness of the presiding officer’s 
initial decision or action under this 
subpart shall be filed with the Commis-
sion in accordance with § 2.342. 
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