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SUBCHAPTER F—PRESIDENTIAL ELECTION CAMPAIGN FUND: 
PRESIDENTIAL PRIMARY MATCHING FUND 

PART 9031—SCOPE 

AUTHORITY: 26 U.S.C. 9031 and 9039(b). 

§ 9031.1 Scope. 
This subchapter governs entitlement 

to and use of funds certified from the 
Presidential Primary Matching Pay-
ment Account under 26 U.S.C. 9031 et 
seq. The definitions, restrictions, liabil-
ities and obligations imposed by this 
subchapter are in addition to those im-
posed by sections 431–455 of title 2, 
United States Code, and regulations 
prescribed thereunder (11 CFR part 100 
through 400). Unless expressly stated to 
the contrary, this subchapter does not 
alter the effect of any definitions, re-
strictions, obligations and liabilities 
imposed by sections 431–455 of title 2, 
United States Code, or regulations pre-
scribed thereunder (11 CFR parts 100 
through 400). 

[56 FR 35929, July 29, 1991, as amended at 68 
FR 47418, Aug. 8, 2003; 68 FR 66699, Nov. 28, 
2003] 

PART 9032—DEFINITIONS 

Sec. 
9032.1 Authorized committee. 
9032.2 Candidate. 
9032.3 Commission. 
9032.4 Contribution. 
9032.5 Matching payment account. 
9032.6 Matching payment period. 
9032.7 Primary election. 
9032.8 Political committee. 
9032.9 Qualified campaign expense. 
9032.10 Secretary. 
9032.11 State. 

AUTHORITY: 26 U.S.C. 9032 and 9039(b). 

SOURCE: 56 FR 35929, July 29, 1991, unless 
otherwise noted. 

§ 9032.1 Authorized committee. 
(a) Notwithstanding the definition at 

11 CFR 100.5, authorized committee 
means with respect to candidates (as 
defined at 11 CFR 9032.2) seeking the 
nomination of a political party for the 
office of President, any political com-
mittee that is authorized by a can-
didate to solicit or receive contribu-

tions or to incur expenditures on behalf 
of the candidate. The term authorized 
committee includes the candidate’s prin-
cipal campaign committee designated 
in accordance with 11 CFR 102.12, any 
political committee authorized in writ-
ing by the candidate in accordance 
with 11 CFR 102.13, and any political 
committee not disavowed by the can-
didate in writing pursuant to 11 CFR 
100.3(a)(3). 

(b) Any withdrawal of an authoriza-
tion shall be in writing and shall be ad-
dressed and filed in the same manner 
provided for at 11 CFR 102.12 or 102.13. 

(c) For the purposes of this sub-
chapter, references to the ‘‘candidate’’ 
and his or her responsibilities under 
this subchapter shall also be deemed to 
refer to the candidate’s authorized 
committee(s). 

(d) An expenditure by an authorized 
committee on behalf of the candidate 
who authorized the committee cannot 
qualify as an independent expenditure. 

(e) A delegate committee, as defined 
in 11 CFR 100.5(e)(5), is not an author-
ized committee of a candidate unless it 
also meets the requirements of 11 CFR 
9032.1(a). Expenditures by delegate 
committees on behalf of a candidate 
may count against that candidate’s ex-
penditure limitation under the cir-
cumstances set forth in 11 CFR 110.14. 

§ 9032.2 Candidate. 
Candidate means an individual who 

seeks nomination for election to the 
office of President of the United 
States. An individual is considered to 
seek nomination for election if he or 
she— 

(a) Takes the action necessary under 
the law of a State to qualify for a cau-
cus, convention, primary election or 
run-off election; 

(b) Receives contributions or incurs 
qualified campaign expenses; 

(c) Gives consent to any other person 
to receive contributions or to incur 
qualified campaign expenses on his or 
her behalf; or 

(d) Receives written notification 
from the Commission that any other 
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person is receiving contributions or 
making expenditures on the individ-
ual’s behalf and fails to disavow that 
activity by letter to the Commission 
within 30 calendar days after receipt of 
notification. 

§ 9032.3 Commission. 

Commission means the Federal Elec-
tion Commission, 999 E Street NW., 
Washington, DC 20463. 

§ 9032.4 Contribution. 

For purposes of this subchapter, con-
tribution has the same meaning given 
the term under 2 U.S.C. 431(8)(A) and 11 
CFR part 100, subparts B and C, except 
as provided at 11 CFR 9034.4(b)(4). 

[56 FR 35929, July 29, 1991, as amended at 67 
FR 78683, Dec. 26, 2002] 

§ 9032.5 Matching payment account. 

Matching payment account means the 
Presidential Primary Matching Pay-
ment Account established by the Sec-
retary of the Treasury under 26 U.S.C. 
9037(a). 

§ 9032.6 Matching payment period. 

Matching payment period means the 
period beginning January 1 of the cal-
endar year in which a Presidential gen-
eral election is held and may not ex-
ceed one of the following dates: 

(a) For a candidate seeking the nomi-
nation of a party which nominates its 
Presidential candidate at a national 
convention, the date on which the 
party nominates its candidate. 

(b) For a candidate seeking the nomi-
nation of a party which does not make 
its nomination at a national conven-
tion, the earlier of— 

(1) The date the party nominates its 
Presidential candidate, or 

(2) The last day of the last national 
convention held by a major party in 
the calendar year. 

§ 9032.7 Primary election. 

(a) Primary election means an election 
held by a State or a political party, in-
cluding a run-off election, or a nomi-
nating convention or a caucus— 

(1) For the selection of delegates to a 
national nominating convention of a 
political party; 

(2) For the expression of a preference 
for the nomination of Presidential can-
didates; 

(3) For the purposes stated in both 
paragraphs (a) (1) and (2) of this sec-
tion; or 

(4) To nominate a Presidential can-
didate. 

(b) If separate primary elections are 
held in a State by the State and a po-
litical party, the primary election for 
the purposes of this subchapter will be 
the election held by the political party. 

§ 9032.8 Political committee. 

Political committee means any com-
mittee, club, association, organization 
or other group of persons (whether or 
not incorporated) which accepts con-
tributions or incurs qualified campaign 
expenses for the purpose of influencing, 
or attempting to influence, the nomi-
nation of any individual for election to 
the office of President of the United 
States. 

§ 9032.9 Qualified campaign expense. 

(a) Qualified campaign expense means 
a purchase, payment, distribution, 
loan, advance, deposit, or gift of money 
or anything of value— 

(1) Incurred by or on behalf of a can-
didate or his or her authorized commit-
tees from the date the individual be-
comes a candidate through the last day 
of the candidate’s eligibility as deter-
mined under 11 CFR 9033.5; 

(2) Made in connection with his or 
her campaign for nomination; and 

(3) Neither the incurrence nor pay-
ment of which constitutes a violation 
of any law of the United States or of 
any law of any State in which the ex-
pense is incurred or paid, or of any reg-
ulation prescribed under such law of 
the United States or of any State, ex-
cept that any State law which has been 
preempted by the Federal Election 
Campaign Act of 1971, as amended, will 
not be considered a State law for pur-
poses of this subchapter. 

(b) An expenditure is made on behalf 
of a candidate, including a Vice Presi-
dential candidate, if it is made by— 

(1) An authorized committee or any 
other agent of the candidate for pur-
poses of making an expenditure; 
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(2) Any person authorized or re-
quested by the candidate, an author-
ized committee of the candidate, or an 
agent of the candidate to make the ex-
penditure; or 

(3) A committee which has been re-
quested by the candidate, by an au-
thorized committee of the candidate, 
or by an agent of the candidate to 
make the expenditure, even though 
such committee is not authorized in 
writing. 

(c) Except as provided in 11 CFR 
9034.4(e), expenditures incurred either 
prior to the date the individual be-
comes a candidate or after the last day 
of a candidate’s eligibility will be con-
sidered qualified campaign expenses if 
they meet the provisions of 11 CFR 
9034.4(a). Expenditures described under 
11 CFR 9034.4(b) will not be considered 
qualified campaign expenses. 

[56 FR 35929, July 29, 1991, as amended at 60 
FR 31880, June 16, 1995; 68 FR 47418, Aug. 8, 
2003] 

§ 9032.10 Secretary. 
For purposes of this subchapter, Sec-

retary means the Secretary of the 
Treasury. 

§ 9032.11 State. 
State means each State of the United 

States, Puerto Rico, American Samoa, 
the Virgin Islands, the District of Co-
lumbia, and Guam. 

[64 FR 49363, Sept. 13, 1999] 

PART 9033—ELIGIBILITY FOR 
PAYMENTS 

Sec. 
9033.1 Candidate and committee agree-

ments. 
9033.2 Candidate and committee certifi-

cations; threshold submission. 
9033.3 Expenditure limitation certification. 
9033.4 Matching payment eligibility thresh-

old requirements. 
9033.5 Determination of ineligibility date. 
9033.6 Determination of inactive candidacy. 
9033.7 Determination of active candidacy. 
9033.8 Reestablishment of eligibility. 
9033.9 Failure to comply with disclosure re-

quirements or expenditure limitations. 
9033.10 Procedures for initial and final de-

terminations. 
9033.11 Documentation of disbursements. 
9033.12 Production of computerized informa-

tion. 

AUTHORITY: 26 U.S.C. 9003(e), 9033 and 
9039(b). 

SOURCE: 56 FR 35930, July 29, 1991, unless 
otherwise noted. 

§ 9033.1 Candidate and committee 
agreements. 

(a) General. (1) A candidate seeking to 
become eligible to receive Presidential 
primary matching fund payments shall 
agree in a letter signed by the can-
didate to the Commission that the can-
didate and the candidate’s authorized 
committee(s) will comply with the con-
ditions set forth in 11 CFR 9033.1(b). 
The candidate may submit the letter 
containing the agreements required by 
this section at any time after January 
1 of the year immediately preceding 
the Presidential election year. 

(2) The Commission will not consider 
a candidate’s threshold submission 
until the candidate has submitted a 
candidate agreement that meets the re-
quirements of this section. 

(b) Conditions. The candidate shall 
agree that: 

(1) The candidate has the burden of 
proving that disbursements by the can-
didate or any authorized committee(s) 
or agents thereof are qualified cam-
paign expenses as defined at 11 CFR 
9032.9. 

(2) The candidate and the candidate’s 
authorized committee(s) will comply 
with the documentation requirements 
set forth in 11 CFR 9033.11. 

(3) The candidate and the candidate’s 
authorized committee(s) will provide 
an explanation, in addition to com-
plying with the documentation require-
ments, of the connection between any 
disbursements made by the candidate 
or authorized committee(s) of the can-
didate and the campaign if requested 
by the Commission. 

(4) The candidate and the candidate’s 
authorized committee(s) will keep and 
furnish to the Commission all docu-
mentation for matching fund submis-
sions, any books, records (including 
bank records for all accounts), and sup-
porting documentation and other infor-
mation that the Commission may re-
quest. 

(5) The candidate and the candidate’s 
authorized committee(s) will keep and 
furnish to the Commission all docu-
mentation relating to disbursements 
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and receipts including any books, 
records (including bank records for all 
accounts), all documentation required 
by this section (including those re-
quired to be maintained under 11 CFR 
9033.11), and other information that the 
Commission may request. If the can-
didate or the candidate’s authorized 
committee maintains or uses comput-
erized information containing any of 
the categories of data listed in 11 CFR 
9033.12(a), the committee will provide 
computerized magnetic media, such as 
magnetic tapes or magnetic diskettes, 
containing the computerized informa-
tion at the times specified in 11 CFR 
9038.1(b)(1) that meet the requirements 
of 11 CFR 9033.12(b). Upon request, doc-
umentation explaining the computer 
system’s software capabilities shall be 
provided, and such personnel as are 
necessary to explain the operation of 
the computer system’s software and 
the computerized information prepared 
or maintained by the committee shall 
be made available. 

(6) The candidate and the candidate’s 
authorized committee(s) will obtain 
and furnish to the Commission upon re-
quest all documentation relating to 
funds received and disbursements made 
on the candidate’s behalf by other po-
litical committees and organizations 
associated with the candidate. 

(7) The candidate and the candidate’s 
authorized committee(s) will permit an 
audit and examination pursuant to 11 
CFR part 9038 of all receipts and dis-
bursements including those made by 
the candidate, all authorized com-
mittee(s) and any agent or person au-
thorized to make expenditures on be-
half of the candidate or committee(s). 
The candidate and the candidate’s au-
thorized committee(s) shall also pro-
vide any material required in connec-
tion with an audit, investigation, or 
examination conducted pursuant to 11 
CFR part 9039. The candidate and au-
thorized committee(s) shall facilitate 
the audit by making available in one 
central location, office space, records 
and such personnel as are necessary to 
conduct the audit and examination, 
and shall pay any amounts required to 
be repaid under 11 CFR parts 9038 and 
9039. 

(8) The candidate and the candidate’s 
authorized committee(s) will submit 

the name and mailing address of the 
person who is entitled to receive 
matching fund payments on behalf of 
the candidate and the name and ad-
dress of the campaign depository des-
ignated by the candidate as required by 
11 CFR part 103 and 11 CFR 9037.3. 
Changes in the information required by 
this paragraph shall not be effective 
until submitted to the Commission in a 
letter signed by the candidate or the 
Committee treasurer. 

(9) The candidate and the candidate’s 
authorized committee(s) will prepare 
matching fund submissions in accord-
ance with the Federal Election Com-
mission’s Guideline for Presentation in 
Good Order. 

(10) The candidate and the can-
didate’s authorized committee(s) will 
comply with the applicable require-
ments of 2 U.S.C. 431 et seq.; 26 U.S.C. 
9031 et seq. and the Commission’s regu-
lations at 11 CFR parts 100–400, and 
9031–9039. 

(11) The candidate and the can-
didate’s authorized committee(s) will 
pay any civil penalties included in a 
conciliation agreement or otherwise 
imposed under 2 U.S.C. 437g against the 
candidate, any authorized committees 
of the candidate or any agent thereof. 

(12) Any television commercial pre-
pared or distributed by the candidate 
or the candidate’s authorized com-
mittee(s) will be prepared in a manner 
which ensures that the commercial 
contains or is accompanied by closed 
captioning of the oral content of the 
commercial to be broadcast in line 21 
of the vertical blanking interval, or is 
capable of being viewed by deaf and 
hearing impaired individuals via any 
comparable successor technology to 
line 21 of the vertical blanking inter-
val. 

[56 FR 35930, July 29, 1991, as amended at 60 
FR 31880, June 16, 1995; 63 FR 45680, Aug. 27, 
1998, 65 FR 38424, June 21, 2000; 68 FR 47418, 
Aug. 8, 2003] 

§ 9033.2 Candidate and committee cer-
tifications; threshold submission. 

(a) General. (1) A candidate seeking to 
become eligible to receive Presidential 
primary matching fund payments shall 
make the certifications set forth in 11 
CFR 9033.2(b) to the Commission in a 
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written statement signed by the can-
didate. The candidate may submit the 
letter containing the required certifi-
cations at any time after January 1 of 
the year immediately preceding the 
Presidential election year. 

(2) The Commission will not consider 
a candidate’s threshold submission 
until the candidate has submitted can-
didate certifications that meet the re-
quirements of this section. 

(b) Certifications. (1) The candidate 
shall certify that he or she is seeking 
nomination by a political party to the 
Office of President in more than one 
State. For purposes of this section, in 
order for a candidate to be deemed to 
be seeking nomination by a political 
party to the office of President, the 
party whose nomination the candidate 
seeks must have a procedure for hold-
ing a primary election, as defined in 11 
CFR 9032.7, for nomination to that of-
fice. For purposes of this section, the 
term political party means an associa-
tion, committee or organization which 
nominates an individual for election to 
the office of President. The fact that 
an association, committee or organiza-
tion qualifies as a political party under 
this section does not affect the party’s 
status as a national political party for 
purposes of 2 U.S.C. 441a(a)(1)(B) and 
441a(a)(2)(B). 

(2) The candidate and the candidate’s 
authorized committee(s) shall certify 
that they have not incurred and will 
not incur expenditures in connection 
with the candidate’s campaign for 
nomination, which expenditures are in 
excess of the limitations under 11 CFR 
part 9035. 

(3) The candidate and the candidate’s 
authorized committee(s) shall certify: 

(i) That they have received match-
able contributions totaling more than 
$5,000 in each of at least 20 States; and 

(ii) That the matchable contributions 
are from individuals who are residents 
of the State for which their contribu-
tions are submitted. 

(iii) A maximum of $250 of each indi-
vidual’s aggregate contributions will 
be considered as matchable contribu-
tions for the purpose of meeting the 
thresholds of this section. 

(iv) For purposes of this section, con-
tributions of an individual who main-
tains residences in more than one 

State may only be counted toward the 
$5,000 threshold for the State from 
which the earliest contribution was 
made by that contributor. 

(c) Threshold submission. To become 
eligible to receive matching payments, 
the candidate shall submit documenta-
tion of the contributions described in 
11 CFR 9033.2(b)(3) to the Commission 
for review. The submission shall follow 
the format and requirements of 11 CFR 
9036.1. 

§ 9033.3 Expenditure limitation certifi-
cation. 

(a) If the Commission makes an ini-
tial determination that a candidate or 
the candidate’s authorized com-
mittee(s) have knowingly and substan-
tially exceeded the expenditure limita-
tions at 11 CFR part 9035 prior to that 
candidate’s application for certifi-
cation, the Commission may make an 
initial determination that the can-
didate is ineligible to receive matching 
funds. 

(b) The Commission will notify the 
candidate of its initial determination, 
in accordance with the procedures out-
lined in 11 CFR 9033.10(b). The can-
didate may submit, within 20 calendar 
days after service of the Commission’s 
notice, written legal or factual mate-
rials, in accordance with 11 CFR 
9033.10(b), demonstrating that he or she 
has not knowingly and substantially 
exceeded the expenditure limitations 
at 11 CFR part 9035. 

(c) A final determination of the can-
didate’s ineligibility will be made by 
the Commission in accordance with the 
procedures outlined in 11 CFR 
9033.10(c). 

(d) A candidate who receives a final 
determination of ineligibility under 11 
CFR 9033.3(c) shall be ineligible to re-
ceive matching fund payments under 11 
CFR 9034.1. 

§ 9033.4 Matching payment eligibility 
threshold requirements. 

(a) The Commission will examine the 
submission made under 11 CFR 9033.1 
and 9033.2 and either— 

(1) Make a determination that the 
candidate has satisfied the minimum 
contribution threshold requirements 
under 11 CFR 9033.2(c); or 
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(2) Make an initial determination 
that the candidate has failed to satisfy 
the matching payment threshold re-
quirements. The Commission will no-
tify the candidate of its initial deter-
mination in accordance with the proce-
dures outlined in 11 CFR 9033.10(b). The 
candidate may, within 30 calendar days 
after service of the Commission’s no-
tice, satisfy the threshold require-
ments or submit in accordance with 11 
CFR 9033.10(b) written legal or factual 
materials to demonstrate that he or 
she has satisfied those requirements. A 
final determination by the Commission 
that the candidate has failed to satisfy 
threshold requirements will be made in 
accordance with the procedures out-
lined in 11 CFR 9033.10(c). 

(b) The Commission will make its ex-
amination and determination under 
this section as soon as practicable. 
During the Presidential election year, 
the Commission will generally com-
plete its review and make its deter-
mination within 15 business days. 

[56 FR 35930, July 29, 1991, as amended at 60 
FR 31881, June 16, 1995] 

§ 9033.5 Determination of ineligibility 
date. 

The candidate’s date of ineligibility 
shall be whichever date by operation of 
11 CFR 9033.5 (a), (b), or (c) occurs first. 
After the candidate’s date of ineligi-
bility, he or she may only receive 
matching payments to the extent that 
he or she has net outstanding cam-
paign obligations as defined in 11 CFR 
9034.5. 

(a) Inactive candidate. The ineligi-
bility date shall be the day on which an 
individual ceases to be a candidate be-
cause he or she is not actively con-
ducting campaigns in more than one 
State in connection with seeking the 
Presidential nomination. This date 
shall be the earliest of— 

(1) The date the candidate publicly 
announces that he or she will not be 
actively conducting campaigns in more 
than one State; or 

(2) The date the candidate notifies 
the Commission by letter that he or 
she is not actively conducting cam-
paigns in more than one State; or 

(3) The date which the Commission 
determines under 11 CFR 9033.6 to be 
the date that the candidate is not ac-

tively seeking election in more than 
one State. 

(b) Insufficient votes. The ineligibility 
date shall be the 30th day following the 
date of the second consecutive primary 
election in which such individual re-
ceives less than 10 percent of the num-
ber of popular votes cast for all can-
didates of the same party for the same 
office in that primary election, if the 
candidate permitted or authorized his 
or her name to appear on the ballot, 
unless the candidate certifies to the 
Commission at least 25 business days 
prior to the primary that he or she will 
not be an active candidate in the pri-
mary involved. 

(1) The Commission may refuse to ac-
cept the candidate’s certification if it 
determines under 11 CFR 9033.7 that 
the candidate is an active candidate in 
the primary involved. 

(2) For purposes of this paragraph, if 
the candidate is running in two pri-
mary elections in different States on 
the same date, the highest percentage 
of votes the candidate receives in any 
one State will govern. Separate pri-
mary elections held in more than one 
State on the same date are not deemed 
to be consecutive primaries. If two pri-
mary elections are held on the same 
date in the same State (e.g., a primary 
to select delegates to a national nomi-
nating convention and a primary for 
the expression of preference for the 
nomination of candidates for election 
to the office of President), the highest 
percentage of votes a candidate re-
ceives in either election will govern. If 
two or more primaries are held in the 
same State on different dates, the ear-
liest primary will govern. 

(3) If the candidate certifies that he 
or she will not be an active candidate 
in a particular primary, and the Com-
mission accepts the candidate’s certifi-
cation, the primary involved shall not 
be counted in determining the can-
didate’s date of ineligibility under 
paragraph (b) of this section, regardless 
of the percentage of popular votes cast 
for the candidate in that primary. 

(c) End of matching payment period. 
The ineligibility date shall be the last 
day of the matching payment period 
for the candidate as specified in 11 CFR 
9032.6. 
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(d) Reestablishment of eligibility. If the 
Commission has determined that a can-
didate is ineligible under 11 CFR 9033.5 
(a) or (b), the candidate may reestab-
lish eligibility to receive matching 
funds under 11 CFR 9033.8. 

§ 9033.6 Determination of inactive can-
didacy. 

(a) General. The Commission may, on 
the basis of the factors listed in 11 CFR 
9033.6(b) below, make a determination 
that a candidate is no longer actively 
seeking nomination for election in 
more than one State. Upon a final de-
termination by the Commission that a 
candidate is inactive, that candidate 
will become ineligible as provided in 11 
CFR 9033.5. 

(b) Factors considered. In making its 
determination of inactive candidacy, 
the Commission may consider, but is 
not limited to considering, the fol-
lowing factors: 

(1) The frequency and type of public 
appearances, speeches, and advertise-
ments; 

(2) Campaign activity with respect to 
soliciting contributions or making ex-
penditures for campaign purposes; 

(3) Continued employment of cam-
paign personnel or the use of volun-
teers; 

(4) The release of committed dele-
gates; 

(5) The candidate urges his or her del-
egates to support another candidate 
while not actually releasing committed 
delegates; 

(6) The candidate urges supporters to 
support another candidate. 

(c) Initial determination. The Commis-
sion will notify the candidate of its ini-
tial determination in accordance with 
the procedures outlined in 11 CFR 
9033.10(b) and will advise the candidate 
of the date on which active cam-
paigning in more than one State 
ceased. The candidate may, within 15 
business days after service of the Com-
mission’s notice, submit in accordance 
with 11 CFR 9033.10(b) written legal or 
factual materials to demonstrate that 
he or she is actively campaigning in 
more than one State. 

(d) Final determination. A final deter-
mination of inactive candidacy will be 
made by the Commission in accordance 

with the procedures outlined in 11 CFR 
9033.10(c). 

§ 9033.7 Determination of active can-
didacy. 

(a) Where a candidate certifies to the 
Commission under 11 CFR 9033.5(b) that 
he or she will not be an active can-
didate in an upcoming primary, the 
Commission may, nevertheless, on the 
basis of factors listed in 11 CFR 
9033.6(b), make an initial determina-
tion that the candidate is an active 
candidate in the primary involved. 

(b) The Commission will notify the 
candidate of its initial determination 
within 10 business days of receiving the 
candidate’s certification under 11 CFR 
9033.5(b) or, if the timing of the activ-
ity does not permit notice during the 
10 day period, as soon as practicable 
following campaign activity by the 
candidate in the primary state. The 
Commission’s initial determination 
will be made in accordance with the 
procedures outlined in 11 CFR 
9033.10(b). Within 10 business days after 
service of the Commission’s notice the 
candidate may submit, in accordance 
with 11 CFR 9033.10(b), written legal or 
factual materials to demonstrate that 
he or she is not an active candidate in 
the primary involved. 

(c) A final determination by the 
Commission that the candidate is ac-
tive will be made in accordance with 
the procedures outlined in 11 CFR 
9033.10(c). 

§ 9033.8 Reestablishment of eligibility. 

(a) Candidates found to be inactive. A 
candidate who has become ineligible 
under 11 CFR 9033.5(a) on the basis that 
he or she is not actively campaigning 
in more than one State may reestab-
lish eligibility for matching payments 
by submitting to the Commission evi-
dence of active campaigning in more 
than one State. In determining wheth-
er the candidate has reestablished eli-
gibility, the Commission will consider, 
but is not limited to considering, the 
factors listed in 11 CFR 9033.6(b). The 
day the Commission determines to be 
the day the candidate becomes active 
again will be the date on which eligi-
bility is reestablished. 
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(b) Candidates receiving insufficient 
votes. A candidate determined to be in-
eligible under 11 CFR 9033.5(b) by fail-
ing to obtain the required percentage 
of votes in two consecutive primaries 
may have his or her eligibility reestab-
lished if the candidate receives at least 
20 percent of the total number of votes 
cast for candidates of the same party 
for the same office in a primary elec-
tion held subsequent to the date of the 
election which rendered the candidate 
ineligible. 

(c) The Commission will make its de-
termination under 11 CFR 9033.8 (a) or 
(b) without requiring the individual to 
reestablish eligibility under 11 CFR 
9033.1 and 2. A candidate whose eligi-
bility is reestablished under this sec-
tion may submit, for matching pay-
ment, contributions received during in-
eligibility. Any expenses incurred dur-
ing the period of ineligibility that 
would have been considered qualified 
campaign expenses if the candidate had 
been eligible during that time may be 
defrayed with matching payments. 

§ 9033.9 Failure to comply with disclo-
sure requirements or expenditure 
limitations. 

(a) If the Commission receives infor-
mation indicating that a candidate or 
his or her authorized committee(s) has 
knowingly and substantially failed to 
comply with the disclosure require-
ments of 2 U.S.C. 434 and 11 CFR part 
104, or that a candidate has knowingly 
and substantially exceeded the expend-
iture limitations at 11 CFR part 9035, 
the Commission may make an initial 
determination to suspend payments to 
that candidate. 

(b) The Commission will notify the 
candidate of its initial determination 
in accordance with the procedures out-
lined in 11 CFR 9033.10(b). The can-
didate will be given an opportunity, 
within 20 calendar days after service of 
the Commission’s notice, to comply 
with the above cited provisions or to 
submit in accordance with 11 CFR 
9033.10(b) written legal or factual mate-
rials to demonstrate that he or she is 
not in violation of those provisions. 

(c) Suspension of payments to a can-
didate will occur upon a final deter-
mination by the Commission to sus-
pend payments. Such final determina-

tion will be made in accordance with 
the procedures outlined in 11 CFR 
9033.10(c). 

(d)(1) A candidate whose payments 
have been suspended for failure to com-
ply with reporting requirements may 
become entitled to receive payments if 
he or she subsequently files the re-
quired reports and pays or agrees to 
pay any civil or criminal penalties re-
sulting from failure to comply. 

(2) A candidate whose payments are 
suspended for exceeding the expendi-
ture limitations shall not be entitled 
to receive further matching payments 
under 11 CFR 9034.1. 

§ 9033.10 Procedures for initial and 
final determinations. 

(a) General. The Commission will fol-
low the procedures set forth in this sec-
tion when making an initial or final 
determination based on any of the fol-
lowing reasons. 

(1) The candidate has knowingly and 
substantially exceeded the expenditure 
limitations of 11 CFR part 9035 prior to 
the candidate’s application for certifi-
cation, as provided in 11 CFR 9033.3; 

(2) The candidate has failed to satisfy 
the matching payment threshold re-
quirements, as provided in 11 CFR 
9033.4; 

(3) The candidate is no longer ac-
tively seeking nomination in more 
than one state, as provided in 11 CFR 
9033.6; 

(4) The candidate is an active can-
didate in an upcoming primary despite 
the candidate’s assertion to the con-
trary, as provided in 11 CFR 9033.7; 

(5) The Commission receives informa-
tion indicating that the candidate has 
knowingly and substantially failed to 
comply with the disclosure require-
ments or exceeded the expenditure lim-
its, as provided in 11 CFR 9033.9; or 

(6) The Commission receives informa-
tion indicating that substantial assets 
of the candidate’s authorized com-
mittee have been undervalued or not 
included in the candidate’s statement 
of net outstanding campaign obliga-
tions or that the amount of out-
standing campaign obligations has 
been otherwise overstated in relation 
to committee assets, as provided in 11 
CFR 9034.5(g). 

VerDate Aug<31>2005 10:05 Jan 30, 2006 Jkt 208034 PO 00000 Frm 00346 Fmt 8010 Sfmt 8010 Y:\SGML\208034.XXX 208034



337 

Federal Election Commission § 9033.11 

(b) Initial determination. If the Com-
mission makes an initial determina-
tion that a candidate may not receive 
matching funds for one or more of the 
reasons indicated in 11 CFR 9033.10(a), 
the Commission will notify the can-
didate of its initial determination. The 
notification will give the legal and fac-
tual reasons for the determination and 
advise the candidate of the evidence on 
which the Commission’s initial deter-
mination is based. The candidate will 
be given an opportunity to comply 
with the requirements at issue or to 
submit, within the time provided by 
the relevant section as referred to in 11 
CFR 9033.10(a), written legal or factual 
materials to demonstrate that the can-
didate has satisfied those require-
ments. Such materials may be sub-
mitted by counsel if the candidate so 
desires. 

(c) Final determination. The Commis-
sion will consider any written legal or 
factual materials timely submitted by 
the candidate before making its final 
determination. A final determination 
that the candidate has failed to satisfy 
the requirements at issue will be ac-
companied by a written statement of 
reasons for the Commission’s action. 
This statement will explain the legal 
and factual reasons underlying the 
Commission’s determination and will 
summarize the results of any investiga-
tion upon which the determination is 
based. 

(d) Effect on other determinations. If 
the Commission makes an initial de-
termination under this section, but de-
cides to take no further action at that 
time, the Commission may use the 
legal and factual bases on which the 
initial determination was based in any 
future repayment determination under 
11 CFR part 9038 or 9039. A determina-
tion by the Commission under this sec-
tion may be independent of any Com-
mission decision to institute an en-
forcement proceeding under 2 U.S.C. 
437g. 

(e) Petitions for rehearing. Following a 
final determination under this section, 
the candidate may file a petition for 
rehearing in accordance with 11 CFR 
9038.5(a). 

§ 9033.11 Documentation of disburse-
ments. 

(a) Burden of proof. Each candidate 
shall have the burden of proving that 
disbursements made by the candidate 
or his or her authorized committee(s) 
or persons authorized to make expendi-
tures on behalf of the candidate or au-
thorized committee(s) are qualified 
campaign expenses as defined in 11 CFR 
9032.9. The candidate and his or her au-
thorized committee(s) shall obtain and 
furnish to the Commission on request 
any evidence regarding qualified cam-
paign expenses made by the candidate, 
his or her authorized committees and 
agents or persons authorized to make 
expenditures on behalf of the candidate 
or committee(s) as provided in para-
graph (b) of this section. 

(b) Documentation required. (1) For 
disbursements in excess of $200 to a 
payee, the candidate shall present a 
canceled check negotiated by the payee 
and either: 

(i) A receipted bill from the payee 
that states the purpose of the disburse-
ment; or 

(ii) If such a receipt is not available, 
(A) One of the following documents 

generated by the payee: a bill, invoice, 
or voucher that states the purpose of 
the disbursement; or 

(B) Where the documents specified in 
paragraph (b)(1)(ii)(A) of this section 
are not available, a voucher or contem-
poraneous memorandum from the can-
didate or the committee that states 
the purpose of the disbursement; or 

(iii) Where the supporting docu-
mentation required in paragraphs (b)(1) 
(i) or (ii) of this section is not avail-
able, the candidate or committee may 
present collateral evidence to docu-
ment the qualified campaign expense. 
Such collateral evidence may include, 
but is not limited to: 

(A) Evidence demonstrating that the 
expenditure is part of an identifiable 
program or project which is otherwise 
sufficiently documented such as a dis-
bursement which is one of a number of 
documented disbursements relating to 
a campaign mailing or to the operation 
of a campaign office; or 

(B) Evidence that the disbursement is 
covered by a pre-established written 
campaign committee policy, such as a 
daily travel expense policy. 
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(iv) If the purpose of the disburse-
ment is not stated in the accom-
panying documentation, it must be in-
dicated on the canceled check nego-
tiated by the payee. 

(2) For all other disbursements, the 
candidate shall present: 

(i) A record disclosing the full name 
and mailing address of the payee, the 
amount, date and purpose of the dis-
bursement, if made from a petty cash 
fund; or 

(ii) A canceled check negotiated by 
the payee that states the full name and 
mailing address of the payee, and the 
amount, date and purpose of the dis-
bursement. 

(3) For purposes of this section: 
(i) Payee means the person who pro-

vides the goods or services to the can-
didate or committee in return for the 
disbursement; except that an indi-
vidual will be considered a payee under 
this section if he or she receives $1000 
or less advanced for travel and/or sub-
sistence and if the individual is the re-
cipient of the goods or services pur-
chased. 

(ii) Purpose means the full name and 
mailing address of the payee, the date 
and amount of the disbursement, and a 
brief description of the goods or serv-
ices purchased. Examples of acceptable 
and unacceptable descriptions of goods 
and services purchased are listed at 11 
CFR 104.3(b)(3)(i)(B). 

(4) The documentation requirements 
of 11 CFR 102.9(b) shall also apply to 
disbursements. 

(c) Retention of records. The candidate 
shall retain records with respect to 
each disbursement and receipt, includ-
ing bank records, vouchers, work-
sheets, receipts, bills and accounts, 
journals, ledgers, fundraising solicita-
tion material, accounting systems doc-
umentation, and any related materials 
documenting campaign receipts and 
disbursements, for a period of three 
years pursuant to 11 CFR 102.9(c), and 
shall present these records to the Com-
mission on request. 

(d) List of capital and other assets—(1) 
Capital assets. The candidate or com-
mittee shall maintain a list of all cap-
ital assets whose purchase price ex-
ceeded $2000 when acquired by the cam-
paign. The list shall include a brief de-
scription of each capital asset, the pur-

chase price, the date it was acquired, 
the method of disposition and the 
amount received in disposition. For 
purposes of this section, ‘‘capital 
asset’’ shall be defined in accordance 
with 11 CFR 9034.5(c)(1). 

(2) Other assets. The candidate or 
committee shall maintain a list of 
other assets acquired for use in fund-
raising or as collateral for campaign 
loans, if the aggregate value of such as-
sets exceeds $5000. The list shall in-
clude a brief description of each such 
asset, the fair market value of each 
asset, the method of disposition and 
the amount received in disposition. 
The fair market value of other assets 
shall be determined in accordance with 
11 CFR 9034.5(c)(2). 

[60 FR 31881, June 16, 1995, as amended at 64 
FR 49363, Sept. 13, 1999; 68 FR 47418, Aug. 8, 
2003] 

§ 9033.12 Production of computerized 
information. 

(a) Categories of computerized informa-
tion to be provided. If the candidate or 
the candidate’s authorized committee 
maintains or uses computerized infor-
mation containing any of the cat-
egories of data listed in paragraphs 
(a)(1) through (a)(9) of this section, the 
committee shall provide computerized 
magnetic media, such as magnetic 
tapes or magnetic diskettes, con-
taining the computerized information 
at the times specified in 11 CFR 
9038.1(b)(1): 

(1) Information required by law to be 
maintained regarding the committee’s 
receipts or disbursements; 

(2) Records of allocations of expendi-
tures to particular state expenditure 
limits and to the overall expenditure 
limit; 

(3) Disbursements for exempt fund-
raising and exempt compliance costs, 
including the allocation of salaries and 
overhead expenditures; 

(4) Records of allocations of expendi-
tures for the purchase of broadcast 
media; 

(5) Records used to prepare state-
ments of net outstanding campaign ob-
ligations; 

(6) Records used to reconcile bank 
statements; 

(7) Disbursements made and reim-
bursements received for the cost of 
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transportation, ground services and fa-
cilities made available to media per-
sonnel, including records relating to 
how costs charged to media personnel 
were determined; 

(8) Records relating to the acquisi-
tion, use and disposition of capital as-
sets or other assets; and 

(9) Any other information that may 
be used during the Commission’s audit 
to review the committee’s receipts, dis-
bursements, loans, debts, obligations, 
bank reconciliations or statements of 
net outstanding campaign obligations. 

(b) Organization of computerized infor-
mation and technical specifications. The 
computerized magnetic media shall be 
prepared and delivered at the commit-
tee’s expense and shall conform to the 
technical specifications, including file 
requirements, described in the Federal 
Election Commission’s Computerized 
Magnetic Media Requirements for title 
26 Candidates/Committees Receiving 
Federal Funding. The data contained 
in the computerized magnetic media 
provided to the Commission shall be 
organized in the order specified by the 
Computerized Magnetic Media Require-
ments. 

(c) Additional materials and assistance. 
Upon request, the committee shall pro-
vide documentation explaining the 
computer system’s software capabili-
ties, such as user guides, technical 
manuals, formats, layouts and other 
materials for processing and analyzing 
the information requested. Upon re-
quest, the committee shall also make 
available such personnel as are nec-
essary to explain the operation of the 
computer system’s software and the 
computerized information prepared or 
maintained by the committee. 

PART 9034—ENTITLEMENTS 

Sec. 
9034.1 Candidate entitlements. 
9034.2 Matchable contributions. 
9034.3 Non-matchable contributions. 
9034.4 Use of contributions and matching 

payments; examples of qualified cam-
paign expenses and non-qualified cam-
paign expenses. 

9034.5 Net outstanding campaign obliga-
tions. 

9034.6 Expenditures for transportation and 
services made available to media per-
sonnel; reimbursements. 

9034.7 Allocation of travel expenditures. 

9034.8 Joint fundraising. 
9034.9 Sale of assets acquired for fund-

raising purposes. 
9034.10 Pre-candidacy payments by multi-

candidate political committees deemed 
in-kind contributions and qualified cam-
paign expenses; effect of reimbursement. 

9034.11 Winding down costs. 

AUTHORITY: 26 U.S.C. 9034 and 9039(b). 

SOURCE: 56 FR 34132, July 25, 1991 and 56 FR 
35934, July 29, 1991, unless otherwise noted. 

§ 9034.1 Candidate entitlements. 

(a) A candidate who has been notified 
by the Commission under 11 CFR 9036.1 
that he or she has successfully satisfied 
eligibility and certification require-
ments is entitled to receive payments 
under 26 U.S.C. 9037 and 11 CFR part 
9037 in an amount equal to the amount 
of each matchable campaign contribu-
tion received by the candidate, except 
that a candidate who has become ineli-
gible under 11 CFR 9033.5 may not re-
ceive further matching payments re-
gardless of the date of deposit of the 
underlying contributions if he or she 
has no net outstanding campaign obli-
gations as defined in 11 CFR 9034.5. See 
also 26 CFR parts 701 and 702 regarding 
payments by the Department of the 
Treasury. 

(b) If on the date of ineligibility a 
candidate has net outstanding cam-
paign obligations as defined under 11 
CFR 9034.5, that candidate may con-
tinue to receive matching payments for 
matchable contributions received and 
deposited on or before December 31 of 
the Presidential election year provided 
that on the date of payment there are 
remaining net outstanding campaign 
obligations, i.e., the sum of the con-
tributions received on or after the date 
of ineligibility plus matching funds re-
ceived on or after the date of ineligi-
bility is less than the candidate’s net 
outstanding campaign obligations. 
This entitlement will be equal to the 
lesser of: 

(1) The amount of contributions sub-
mitted for matching; or 

(2) The remaining net outstanding 
campaign obligations. 

(c) A candidate whose eligibility has 
been reestablished under 11 CFR 9033.8 
or who after suspension of payments 
has met the conditions set forth at 11 
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CFR 9033.9(d) is entitled to receive pay-
ments for matchable contributions for 
which payments were not received dur-
ing the ineligibility or suspension pe-
riod. 

(d) The total amount of payments to 
a candidate under this section shall not 
exceed 50% of the total expenditure 
limitation applicable under 11 CFR 
part 9035. 

[56 FR 34132, July 25, 1991 and 56 FR 35934, 
July 29, 1991] 

§ 9034.2 Matchable contributions. 
(a) Contributions meeting the fol-

lowing requirements will be considered 
matchable campaign contributions. 

(1) The contribution shall be a gift of 
money made: By an individual; by a 
written instrument and for the purpose 
of influencing the result of a primary 
election. 

(2) Only a maximum of $250 of the ag-
gregate amount contributed by an indi-
vidual may be matched. 

(3) Before a contribution may be sub-
mitted for matching, it must actually 
be received by the candidate or any of 
the candidate’s authorized committees 
and deposited in a designated campaign 
depository maintained by the can-
didate’s authorized committee. 

(4) The written instrument used in 
making the contribution must be 
dated, physically received and depos-
ited by the candidate or authorized 
committee on or after January l of the 
year immediately preceding the cal-
endar year of the Presidential election, 
but no later than December 31 fol-
lowing the matching payment period as 
defined under 11 CFR 9032.6. Donations 
received by an individual who is test-
ing the waters pursuant to 11 CFR 
100.72(a) and 100.131(a) may be matched 
when the individual becomes a can-
didate if such donations meet the re-
quirements of this section. 

(b) For purposes of this section, the 
term written instrument means a check 
written on a personal, escrow or trust 
account representing or containing the 
contributor’s personal funds; a money 
order; any similar negotiable instru-
ment; or, for contributions by credit or 
debit card, a paper record, or an elec-
tronic record that can be reproduced on 
paper, of the transaction. For purposes 
of this section, the term written instru-

ment also means, in the case of a con-
tribution by a credit card or debit card, 
either a transaction slip or other writ-
ing signed by the cardholder, or in the 
case of such a contribution made over 
the Internet, an electronic record of 
the transaction created and trans-
mitted by the cardholder, and includ-
ing the name of the cardholder and the 
card number, which can be maintained 
electronically and reproduced in a 
written form by the recipient can-
didate or candidate’s committee. 

(c) The written instrument shall be: 
Payable on demand; and to the order 
of, or specifically endorsed without 
qualification to, the Presidential can-
didate, or his or her authorized com-
mittee. The written instrument shall 
contain: The full name and signature of 
the contributor(s); the amount and 
date of the contribution; and the mail-
ing address of the contributor(s). For 
purposes of this section, the term sig-
nature means, in the case of a contribu-
tion by a credit card or debit card, ei-
ther an actual signature by the card-
holder who is the donor on a trans-
action slip or other writing, or in the 
case of such a contribution made over 
the Internet, the full name and card 
number of the cardholder who is the 
donor, entered and transmitted by the 
cardholder. 

(1) In cases of a check drawn on a 
joint checking account, the contrib-
utor is considered to be the owner 
whose signature appears on the check. 

(i) To be attributed equally to other 
joint tenants of the account, the check 
or other accompanying written docu-
ment shall contain the signature(s) of 
the joint tenant(s). If a contribution on 
a joint account is to be attributed 
other than equally to the joint tenants, 
the check or other written documenta-
tion shall also indicate the amount to 
be attributed to each joint tenant. 

(ii) In the case of a check for a con-
tribution attributed to more than one 
person, where it is not apparent from 
the face of the check that each contrib-
utor is a joint tenant of the account, a 
written statement shall accompany the 
check stating that the contribution 
was made from each individual’s per-
sonal funds in the amount so attrib-
uted and shall be signed by each con-
tributor. 
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(iii) In the case of a contribution re-
attributed to a joint tenant of the ac-
count, the reattribution shall comply 
with the requirements of 11 CFR 
110.1(k) and the documentation de-
scribed in 11 CFR 110.1 (1), (3), (5) and 
(6) shall accompany the reattributed 
contribution. 

(2) Contributions in the form of 
checks drawn on an escrow or trust ac-
count are matchable contributions, 
provided that: 

(i) The contributor has equitable 
ownership of the account; and 

(ii) The check is accompanied by a 
statement, signed by each contributor 
to whom all or a portion of the con-
tribution is being attributed, together 
with the check number, amount and 
date of contribution. This statement 
shall specify that the contributor has 
equitable ownership of the account and 
the account represents the personal 
funds of the contributor. 

(3) Contributions in the form of 
checks written on partnership accounts 
or accounts of unincorporated associa-
tions or businesses are matchable con-
tributions, so long as: 

(i) The check is accompanied by a 
statement, signed by each contributor 
to whom all or a portion of the con-
tribution is being attributed, together 
with the check number, amount and 
date of contribution. This statement 
shall specify that the contribution is 
made with the contributor’s personal 
funds and that the account on which 
the contribution is drawn is not main-
tained or controlled by an incorporated 
entity; and 

(ii) The aggregate amount of the con-
tributions drawn on a partnership or 
unincorporated association or business 
does not exceed $1,000 to any one Presi-
dential candidate seeking nomination. 

(4) Contributions in the form of 
money orders, cashier’s checks, or 
other similar negotiable instruments 
are matchable contributions, provided 
that: 

(i) At the time it is initially sub-
mitted for matching, such instrument 
is signed by each contributor and is ac-
companied by a statement which speci-
fies that the contribution was made in 
the form of a money order, cashier’s 
check, traveler’s check, or other simi-

lar negotiable instrument, with the 
contributor’s personal funds; 

(ii) Such statement identifies the 
date and amount of the contribution 
made by money order, cashier’s check, 
traveler’s check, or other similar nego-
tiable instrument, the check or serial 
number, and the name of the issuer of 
the negotiable instrument; and 

(iii) Such statement is signed by each 
contributor. 

(5) Contributions in the form of the 
purchase price paid for the admission 
to any activity that primarily confers 
private benefits in the form of enter-
tainment to the contributor (i.e., con-
certs, motion pictures) are matchable. 
The promotional material and tickets 
for the event shall clearly indicate that 
the ticket purchase price represents a 
contribution to the Presidential can-
didate. 

(6) Contributions in the form of a 
purchase price paid for admission to an 
activity that is essentially political 
are matchable. An ‘‘essentially polit-
ical’’ activity is one the principal pur-
pose of which is political speech or dis-
cussion, such as the traditional polit-
ical dinner or reception. 

(7) Contributions received from a 
joint fundraising activity conducted in 
accordance with 11 CFR 9034.8 are 
matchable, provided that such con-
tributions are accompanied by a copy 
of the joint fundraising agreement 
when they are submitted for matching. 

(8) Contributions by credit or debit 
card are matchable contributions, pro-
vided that: 

(i) The requirements of paragraph (b) 
of this section concerning a written in-
strument and of paragraph (c) of this 
section concerning a signature are sat-
isfied. Contributions by credit card or 
debit card where the cardholder’s name 
and card number are given to the re-
cipient candidate or candidate’s com-
mittee only orally are not matchable. 

(ii) Evidence is submitted by the 
committee that the contributor has af-
firmed that the contribution is from 
personal funds and not from funds oth-
erwise prohibited by law. 

[56 FR 34132, July 25, 1991, as amended at 56 
FR 35934, July 29, 1991; 64 FR 32397, June 17, 
1999; 67 FR 78683, Dec. 26, 2002] 
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§ 9034.3 Non-matchable contributions. 

A contribution to a candidate other 
than one which meets the requirements 
of 11 CFR 9034.2 is not matchable. Con-
tributions which are not matchable in-
clude, for example: 

(a) In-kind contributions of real or 
personal property; 

(b) A subscription, loan, advance, or 
deposit of money, or anything of value; 

(c) A contract, promise, or agree-
ment, whether or not legally enforce-
able, such as a pledge card to make a 
contribution for any such purposes (but 
a gift of money by written instrument 
is not rendered unmatchable solely be-
cause the contribution was preceded by 
a promise or pledge); 

(d) Funds from a corporation, labor 
organization, government contractor, 
political committee as defined in 11 
CFR 100.5 or any group of persons other 
than those under 11 CFR 9034.2(c)(3); 

(e) Contributions which are made or 
accepted in violation of 2 U.S.C. 441a, 
441b, 441c, 441e, 441f, or 441g; 

(f) Contributions in the form of a 
check drawn on the account of a com-
mittee, corporation, union or govern-
ment contractor even though the funds 
represent personal funds earmarked by 
a contributing individual to a Presi-
dential candidate; 

(g) Contributions in the form of the 
purchase price paid for an item with 
significant intrinsic and enduring 
value, such as a watch; 

(h) Contributions in the form of the 
purchase price paid for or other other-
wise induced by a chance to participate 
in a raffle, lottery, or a similar draw-
ing for valuable prizes; 

(i) Contributions which are made by 
persons without the necessary donative 
intent to make a gift or made for any 
purpose other than to influence the re-
sult of a primary election; 

(j) Contributions of currency of the 
United States or currency of any for-
eign country; and 

(k) Contributions redesignated for a 
different election or redesignated for a 
legal and accounting compliance fund 
pursuant to 11 CFR 9003.3. 

[56 FR 34132, July 5, 1991; 56 FR 35934, July 29, 
1991, as amended at 64 FR 32397, June 17, 1999] 

§ 9034.4 Use of contributions and 
matching payments; examples of 
qualified campaign expenses and 
non-qualified campaign expenses. 

(a) Qualified campaign expenses—(1) 
General. Except as provided in para-
graph (b)(3) of this section, all con-
tributions received by an individual 
from the date he or she becomes a can-
didate and all matching payments re-
ceived by the candidate shall be used 
only to defray qualified campaign ex-
penses or to repay loans or otherwise 
restore funds (other than contributions 
which were received and expended to 
defray qualified campaign expenses), 
which were used to defray qualified 
campaign expenses. 

(2) Testing the waters. Even though in-
curred prior to the date an individual 
becomes a candidate, payments made 
in accordance with the 11 CFR 
100.131(a) for the purpose of deter-
mining whether an individual should 
become a candidate shall be considered 
qualified campaign expenses if the indi-
vidual subsequently becomes a can-
didate and shall count against that 
candidate’s limits under 2 U.S.C. 
441a(b). 

(3) Winding down costs and continuing 
to campaign. (i) Winding down costs 
subject to the restrictions in 11 CFR 
9034.11 shall be considered qualified 
campaign expenses. 

(ii) If the candidate continues to 
campaign after becoming ineligible due 
to the operation of 11 CFR 9033.5(b), the 
candidate may only receive matching 
funds based on net outstanding cam-
paign obligations as of the candidate’s 
date of ineligibility. The statement of 
net outstanding campaign obligations 
shall only include costs incurred before 
the candidate’s date of ineligibility for 
goods and services to be received before 
the date of ineligibility and for which 
written arrangement or commitment 
was made on or before the candidate’s 
date of ineligibility, and shall not in-
clude winding down costs until the 
date on which the candidate qualifies 
to receive winding down costs under 11 
CFR 9034.11. Each contribution that is 
dated after the candidate’s date of in-
eligibility may be used to continue to 
campaign, and may be submitted for 
matching fund payments. Payments 
from the matching payment account 
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that are received after the candidate’s 
date of ineligibility may be used to de-
fray the candidate’s net outstanding 
campaign obligations, but shall not be 
used to defray any costs associated 
with continuing to campaign unless 
the candidate reestablishes eligibility 
under 11 CFR 9033.8. 

(4) Taxes. Federal income taxes paid 
by the committee on non-exempt func-
tion income, such as interest, dividends 
and sale of property, shall be consid-
ered qualified campaign expenses. 
These expenses shall not, however, 
count against the state or overall ex-
penditure limits of 11 CFR 9035.1(a). 

(5) Monetary bonuses paid after the 
date of ineligibility and gifts. Monetary 
bonuses paid after the date of ineligi-
bility and gifts shall be considered 
qualified campaign expenses, provided 
that: 

(i) All monetary bonuses paid after 
the date of ineligibility for committee 
employees and consultants in recogni-
tion of campaign-related activities or 
services: 

(A) Are provided for pursuant to a 
written contract made prior to the 
date of ineligibility; and 

(B) Are paid no later than thirty days 
after the date of ineligibility; and 

(ii) Gifts for committee employees, 
consultants and volunteers in recogni-
tion of campaign-related activities or 
services do not exceed $150 total per in-
dividual and the total of all gifts does 
not exceed $20,000. 

(6) Expenses incurred by ineligible can-
didates attending national nominating 
conventions. Expenses incurred by an 
ineligible candidate to attend, partici-
pate in, or conduct activities at a na-
tional nominating convention may be 
treated as qualified campaign expenses, 
but such convention-related expenses 
shall not exceed a total of $50,000. 

(b) Non-qualified campaign expenses— 
(1) General. The following are examples 
of disbursements that are not qualified 
campaign expenses. 

(2) Excessive expenditures. An expendi-
ture which is in excess of any of the 
limitations under 11 CFR part 9035 
shall not be considered a qualified cam-
paign expense. The Commission will 
calculate the amount of expenditures 
attributable to the limitations in ac-
cordance with 11 CFR 9035.1(a)(2). 

(3) General election and post-ineligi-
bility expenditures. Except for winding 
down costs pursuant to paragraph (a)(3) 
of this section and certain convention 
expenses described in paragraph (a)(6) 
of this section, any expenses incurred 
after a candidate’s date of ineligibility, 
as determined under 11 CFR 9033.5, are 
not qualified campaign expenses. In ad-
dition, any expenses incurred before 
the candidate’s date of ineligibility for 
goods and services to be received after 
the candidate’s date of ineligibility, or 
for property, services, or facilities used 
to benefit the candidate’s general elec-
tion campaign, are not qualified cam-
paign expenses. 

(4) Civil or criminal penalties. Civil or 
criminal penalties paid pursuant to the 
Federal Election Campaign Act are not 
qualified campaign expenses and can-
not be defrayed from contributions or 
matching payments. Any amounts re-
ceived or expended to pay such pen-
alties shall not be considered contribu-
tions or expenditures but all amounts 
so received shall be subject to the pro-
hibitions of the Act. Amounts received 
and expended under this section shall 
be reported in accordance with 11 CFR 
part 104. 

(5) Payments to candidate. Payments 
made to the candidate by his or her 
committee, other than to reimburse 
funds advanced by the candidate for 
qualified campaign expenses, are not 
qualified campaign expenses. 

(6) Payments to other authorized com-
mittees. Payments, including transfers 
and loans, to other committees author-
ized by the same candidate for a dif-
ferent election are not qualified cam-
paign expenses. 

(7) Allocable expenses. Payments for 
expenses subject to state allocation 
under 11 CFR 106.2 are not qualified 
campaign expenses if the records re-
tained are not sufficient to permit allo-
cation to any state, such as the failure 
to keep records of the date on which 
the expense is incurred. 

(8) Lost, misplaced, or stolen items. The 
cost of lost, misplaced, or stolen items 
may be considered a nonqualified cam-
paign expense. Factors considered by 
the Commission in making this deter-
mination shall include, but not be lim-
ited to, whether the committee dem-
onstrates that it made conscientious 
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efforts to safeguard the missing equip-
ment; whether the committee sought 
or obtained insurance on the items; 
whether the committee filed a police 
report; the type of equipment involved; 
and the number and value of items that 
were lost. 

(c) [Reserved] 
(d) Transfers to other campaigns—(1) 

Other Federal offices. If a candidate has 
received matching funds and is simul-
taneously seeking nomination or elec-
tion to another Federal office, no 
transfer of funds between his or her 
principal campaign committees or au-
thorized committees may be made. See 
2 U.S.C. 441a(a)(5)(C) and 11 CFR 
110.3(c)(5) and 110.8(d). A candidate will 
be considered to be simultaneously 
seeking nomination or election to an-
other Federal office if he or she is seek-
ing nomination or election to such 
Federal office under 11 CFR 110.3(c)(5). 

(2) General election. If a candidate has 
received matching funds, all transfers 
from the candidate’s primary election 
account to a legal and accounting com-
pliance fund established for the general 
election must be made in accordance 
with 11 CFR 9003.3(a)(1). 

(e) Attribution of expenditures between 
the primary and the general election 
spending limits. The following rules 
apply to candidates who receive public 
funding in either the primary or the 
general election, or both. 

(1) General rule. Any expenditure for 
goods or services that are used for the 
primary election campaign, other than 
those listed in paragraphs (e)(2) 
through (e)(7) of this section, shall be 
attributed to the limits set forth at 11 
CFR 9035.1. Any expenditure for goods 
or services that are used for the gen-
eral election campaign, other than 
those listed in paragraphs (e)(2) 
through (e)(7) of this section, shall be 
attributed to the limits set forth at 11 
CFR 110.8(a)(2), as adjusted under 11 
CFR 110.17(a). 

(2) Polling expenses. Polling expenses 
shall be attributed according to when 
the results of the poll are received. If 
the results are received on or before 
the date of the candidate’s nomination, 
the expenses shall be considered pri-
mary election expenses. If results are 
received from a single poll both before 
and after the date of the candidate’s 

nomination, the costs shall be allo-
cated between the primary and the 
general election limits based on the 
percentage of results received during 
each period. 

(3) State or national campaign offices. 
Prior to the date of the last primary 
election in a Presidential election 
year, overhead and salary costs in-
curred in connection with state or na-
tional campaign offices shall be attrib-
uted to the primary election. With re-
gard to overhead and salary costs in-
curred on or after June 1 of the Presi-
dential election year, but before or on 
the date of nomination, the committee 
may attribute to the general election 
an amount not to exceed 15% of the 
limitation on primary-election expend-
itures set forth at 11 CFR 110.8(a)(1). 
Overhead and payroll costs associated 
with winding down the campaign and 
compliance activities shall be governed 
by paragraph (a)(3) of this section. 

(4) Campaign materials. Expenditures 
for campaign materials, including 
bumper stickers, campaign brochures, 
buttons, pens and similar items, that 
are purchased by the primary election 
campaign committee and later trans-
ferred to and used by the general elec-
tion committee shall be attributed to 
the general election limits. Materials 
transferred to but not used by the gen-
eral election committee shall be attrib-
uted to the primary election limits. 

(5) Media production costs. For media 
communications that are broadcast or 
published both before and after the 
date of the candidate’s nomination, 
50% of the media production costs shall 
be attributed to the primary election 
limits, and 50% to the general election 
limits. Distribution costs, including 
such costs as air time and advertising 
space in newspapers, shall be paid for 
100% by the primary or general elec-
tion campaign depending on when the 
communication is broadcast or distrib-
uted. 

(6) Campaign communications. (i) So-
licitations and fundraising costs. The 
costs of fundraising, including that of 
events and solicitation costs, shall be 
attributed to the primary election or 
to the GELAC, depending on the pur-
poses of the fundraising. If a candidate 
raises funds for both the primary elec-
tion and for the GELAC in a single 
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communication or through a single 
fundraising event, the allocation of 
fundraising costs and the distribution 
of net proceeds will be made in the 
same manner as described in 11 CFR 
9034.8(c)(8)(i) and (ii). 

(ii) Other communications. Except as 
provided in paragraph (e)(5) of this sec-
tion, the costs of a campaign commu-
nication that does not include a solici-
tation shall be attributed to the pri-
mary or general election limits based 
on the date on which the communica-
tion is broadcast, published or mailed. 
The cost of a communication that is 
broadcast, published or mailed before 
the date of the candidate’s nomination 
shall be attributed to the primary elec-
tion limits. 

(7) Travel costs. Expenditures for cam-
paign-related transportation, food, and 
lodging by any individual, including a 
candidate, shall be attributed accord-
ing to when the travel occurs. If the 
travel occurs on or before the date of 
the candidate’s nomination, the cost is 
a primary election expense. Travel to 
and from the convention shall be at-
tributed to the primary election. Trav-
el by a person who is working exclu-
sively on general election campaign 
preparations shall be considered a gen-
eral election expense even if the travel 
occurs before the candidate’s nomina-
tion. 

[56 FR 35934, July 29, 1991, as amended at 60 
FR 31881, June 16, 1995; 60 FR 57537, 57538, 
Nov. 16, 1995; 64 FR 49364, Sept. 13, 1999; 64 FR 
61781, Nov. 15, 1999; 67 FR 78683, Dec. 26, 2002; 
68 FR 47418, Aug. 8, 2003] 

§ 9034.5 Net outstanding campaign ob-
ligations. 

(a) Within 15 calendar days after the 
candidate’s date of ineligibility, as de-
termined under 11 CFR 9033.5, the can-
didate shall submit a statement of net 
outstanding campaign obligations. The 
candidate’s net outstanding campaign 
obligations under this section equal 
the difference between paragraphs (a) 
(1) and (2) of this section: 

(1) The total of all outstanding obli-
gations for qualified campaign ex-
penses as of the candidate’s date of in-
eligibility as determined under 11 CFR 
9033.5, plus estimated necessary wind-
ing down costs as defined under 11 CFR 
9034.4(a)(3), less 

(2) The total of: 
(i) Cash on hand as of the close of 

business on the last day of eligibility 
(including all contributions dated on or 
before that date whether or not sub-
mitted for matching; currency; bal-
ances on deposit in banks; savings and 
loan institutions; and other depository 
institutions; traveler’s checks; certifi-
cates of deposit; treasury bills; and any 
other committee investments valued at 
fair market value); 

(ii) The fair market value of capital 
assets and other assets on hand; and 

(iii) Amounts owed to the committee 
in the form of credits, refunds of depos-
its, returns, receivables, or rebates of 
qualified campaign expenses; or a com-
mercially reasonable amount based on 
the collectibility of those credits, re-
turns, receivables or rebates. 

(b) Liabilities. (1) The amount sub-
mitted as the total of outstanding cam-
paign obligations under paragraph 
(a)(1) of this section shall not include 
any accounts payable for non-qualified 
campaign expenses nor any amounts 
determined or anticipated to be re-
quired as repayment under 11 CFR part 
9038 or any amounts paid to secure a 
surety bond under 11 CFR 9038.5. 

(2) The amount submitted as esti-
mated necessary winding down costs 
under paragraph (a)(1) of this section 
shall be broken down by expense cat-
egory and quarterly or monthly time 
period. This breakdown shall include 
estimated costs for office space rental, 
staff salaries, legal expenses, account-
ing expenses, office supplies, equip-
ment rental, telephone expenses, post-
age and other mailing costs, printing 
and storage. The breakdown shall esti-
mate the costs that will be incurred in 
each category from the time the state-
ment is submitted until the expected 
termination of the committee’s polit-
ical activity. 

(c) (1) Capital assets. For purposes of 
this section, the term capital assets 
means any property used in the oper-
ation of the campaign whose purchase 
price exceeded $2000 when received by 
the committee. Property that must be 
valued as capital assets under this sec-
tion includes, but is not limited to, of-
fice equipment, furniture, vehicles and 
fixtures acquired for use in the oper-
ation of the candidate’s campaign, but 
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does not include property defined as 
‘‘other assets’’ under paragraph (c)(2) 
of this section. Capital assets include 
items such as computer systems and 
telecommunications systems, if the 
equipment is used together and if the 
total cost of all components that are 
used together exceeds $2000. A list of 
all capital assets shall be maintained 
by the committee in accordance with 
11 CFR 9033.11(d). The fair market 
value of capital assets shall be consid-
ered to be 60% of the total original cost 
of such items when acquired, except 
that items received after the date of in-
eligibility must be valued at their fair 
market value on the date received. A 
candidate may claim a lower fair mar-
ket value for a capital asset by listing 
that capital asset on the statement 
separately and demonstrating, through 
documentation, the lower fair market 
value. If the candidate receives public 
funding for the general election, a 
lower fair market value shall not be 
claimed under this section for any cap-
ital assets transferred or sold to the 
candidate’s general election com-
mittee. 

(2) Other assets. The term other assets 
means any property acquired by the 
committee for use in raising funds or 
as collateral for campaign loans. 
‘‘Other assets’’ must be included on the 
candidate’s statement of net out-
standing campaign obligations if the 
aggregate value of such assets exceeds 
$5000. The value of ‘‘other assets’’ shall 
be determined by the fair market value 
of each item on the candidate’s date of 
ineligibility or on the date the item is 
acquired if acquired after the date of 
ineligibility. A list of other assets shall 
be maintained by the committee in ac-
cordance with 11 CFR 9033.11(d)(2). 

(d) Collectibility of accounts receivable. 
If the committee determines that an 
account receivable of $500 or more, in-
cluding any credit, refund, return or 
rebate, is not collectible in whole or in 
part, the committee shall demonstrate 
through documentation that the deter-
mination was commercially reason-
able. The documentation shall include 
records showing the original amount of 
the account receivable, copies of cor-
respondence and memoranda of com-
munications with the debtor showing 
attempts to collect the amount due, 

and an explanation of how the lesser 
amount or full writeoff was deter-
mined. 

(e) Contributions received from joint 
fundraising activities conducted under 
11 CFR 9034.8 may be used to pay a can-
didate’s outstanding campaign obliga-
tions. 

(1) Such contributions shall be 
deemed monies available to pay out-
standing campaign obligations as of 
the date these funds are received by 
the fundraising representative com-
mittee and shall be included in the can-
didate’s statement of net outstanding 
campaign obligations. 

(2) The amount of money deemed 
available to pay a candidate’s net out-
standing campaign obligations will 
equal either— 

(i) An amount calculated on the basis 
of the predetermined allocation for-
mula, as adjusted for 2 U.S.C. 441a limi-
tations; or 

(ii) If a candidate receives an amount 
greater than that calculated under 11 
CFR 9034.5(e)(2)(i), the amount actually 
received. 

(f)(1) With each submission for 
matching fund payments filed after the 
candidate’s date of ineligibility, the 
candidate shall certify that, as of the 
close of business on the last business 
day preceding the date of submission 
for matching funds, his or her remain-
ing net outstanding campaign obliga-
tions equal or exceed the amount sub-
mitted for matching. 

(2) A candidate who makes a submis-
sion for matching fund payments after 
his or her date of ineligibility shall 
also submit a revised statement of net 
outstanding campaign obligations. 
This revised statement shall be due be-
fore the next regularly scheduled pay-
ment date, on a date to be determined 
and published by the Commission. This 
statement shall reflect the financial 
status of the campaign as of the close 
of business three business days before 
the due date of the statement. The re-
vised statement shall also contain a 
brief explanation of each change in the 
committee’s assets and obligations 
from the previous statement. 

(3) After a candidate’s date of ineligi-
bility, if the candidate does not receive 
the entire amount of matching funds 
on a regularly scheduled payment date 
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due to a shortfall in the matching pay-
ment account, the candidate shall also 
submit a revised statement of net out-
standing campaign obligations. The re-
vised statement shall be filed on a date 
to be determined and published by the 
commission, which will be before the 
next regularly scheduled payment date. 

(g)(1) If the Commission receives in-
formation indicating that substantial 
assets of the candidate’s authorized 
committee(s) have been undervalued or 
not included in the statement or that 
the amount of outstanding campaign 
obligations has been otherwise over-
stated in relation to committee assets, 
the Commission may decide to tempo-
rarily suspend further matching pay-
ments pending a final determination 
whether the candidate is entitled to re-
ceive all or a portion of the matching 
funds requested. 

(2) In making a determination under 
11 CFR 9034.5(g)(1), the Commission 
will follow the procedures for initial 
and final determinations under 11 CFR 
9033.10 (b) and (c). The Commission will 
notify the candidate of its initial de-
termination within 15 business days 
after receipt of the candidate’s state-
ment of net outstanding campaign obli-
gations. Within 15 business days after 
service of the Commission’s notice, the 
candidate may submit written legal or 
factual materials to demonstrate that 
he or she has net outstanding cam-
paign obligations that entitle the cam-
paign to further matching payments. 

(3) If the candidate demonstrates 
that the amount of outstanding cam-
paign obligations still exceeds com-
mittee assets, he or she may continue 
to receive matching payments. 

(4) Following a final determination 
under this section, the candidate may 
file a petition for rehearing in accord-
ance with 11 CFR 9038.5(a). 

[56 FR 34132, July 25, 1991 and 56 FR 35934, 
July 29, 1991; 56 FR 42380, Aug. 27, 1991; 60 FR 
31883, June 16, 1995; 64 FR 49364, Sept. 13, 1999] 

§ 9034.6 Expenditures for transpor-
tation and services made available 
to media personnel; reimburse-
ments. 

(a) General. (1) Expenditures by an 
authorized committee for transpor-
tation, ground services or facilities (in-
cluding air travel, ground transpor-

tation, housing, meals, telephone serv-
ice, typewriters, and computers) pro-
vided to media personnel, Secret Serv-
ice personnel or national security staff 
will be considered qualified campaign 
expenses, and, except for costs relating 
to Secret Service personnel or national 
security staff, will be subject to the 
overall expenditure limitations of 11 
CFR 9035.1(a). 

(2) Subject to the limitations in para-
graphs (b) and (c) of this section, com-
mittees may seek reimbursement from 
the media for the expenses described in 
paragraph (a)(3) of this section, and 
may deduct reimbursements received 
from media representatives from the 
amount of expenditures subject to the 
overall expenditure limitation of 11 
CFR 9035.1(a). Expenses for which the 
committee receives no reimbursement 
will be considered qualified campaign 
expenses, and, with the exception of 
those expenses relating to Secret Serv-
ice personnel and national security 
staff, will be subject to the overall ex-
penditure limitation. 

(3) Committees may seek reimburse-
ment from the media only for the 
billable items specified in the White 
House Press Corps Travel Policies and 
Procedures issued by the White House 
Travel Office. 

(b) Reimbursement limits; billing. (1) 
The amount of reimbursement sought 
from a media representative under 
paragraph (a)(2) of this section shall 
not exceed 110% of the media rep-
resentative’s pro rata share (or a rea-
sonable estimate of the media rep-
resentative’s pro rata share) of the ac-
tual cost of the transportation and 
services made available. Any reim-
bursement received in excess of this 
amount shall be disposed of in accord-
ance with paragraph (d)(1) of this sec-
tion. 

(2) For the purposes of this section, a 
media representative’s pro rata share 
shall be calculated by dividing the 
total actual cost of the transportation 
and services provided by the total num-
ber of individuals to whom such trans-
portation and services are made avail-
able. For purposes of this calculation, 
the total number of individuals shall 
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include committee staff, media per-
sonnel, Secret Service personnel, na-
tional security staff and any other in-
dividuals to whom such transportation 
and services are made available, except 
that, when seeking reimbursement for 
transportation costs paid by the com-
mittee under 11 CFR 100.93 and 
9034.7(b)(5)(i), the total number of indi-
viduals shall not include national secu-
rity staff. 

(3) No later than sixty (60) days of the 
campaign trip or event, the committee 
shall provide each media representa-
tive attending the event with an 
itemized bill that specifies the 
amounts charged for air and ground 
transportation for each segment of the 
trip, housing, meals, telephone service, 
and other billable items specified in 
the White House Press Corps Travel 
Policies and Procedures issued by the 
White House Travel Office. Payments 
shall be due sixty (60) days from the 
date of the bill, unless the media rep-
resentative disputes the charges. 

(c) Deduction of reimbursements from 
expenditures subject to the overall ex-
penditure limitation. (1) The Committee 
may deduct from the amount of ex-
penditures subject to the overall ex-
penditure limitation: 

(i) The amount of reimbursements re-
ceived from media representatives in 
payment for the transportation and 
services described in paragraph (a) of 
this section, up to the actual cost of 
the transportation and services pro-
vided to media representatives; and 

(ii) An additional amount of the re-
imbursements received from media rep-
resentatives, representing the adminis-
trative costs incurred by the com-
mittee in providing these services to 
the media representatives and seeking 
reimbursement for them, equal to: 

(A) Three percent of the actual cost 
of transportation and services provided 
to the media representatives under this 
section; or 

(B) An amount in excess of 3% rep-
resenting the administrative costs ac-
tually incurred by the committee in 
providing services to the media rep-
resentatives, provided that the com-
mittee is able to document the total 
amount of administrative costs actu-
ally incurred. 

(2) For the purposes of this para-
graph, ‘‘administrative costs’’ includes 
all costs incurred by the committee in 
making travel arrangements and seek-
ing reimbursement, whether these 
services are performed by committee 
staff or by independent contractors. 

(d) Disposal of excess reimbursements. If 
the committee receives reimburse-
ments in excess of the amount deduct-
ible under paragraph (c) of this section, 
it shall dispose of the excess amount in 
the following manner: 

(1) Any reimbursement received in 
excess of 110% of the actual pro rata 
cost of the transportation and services 
made available to a media representa-
tive shall be returned to the media rep-
resentative. 

(2) Any amount in excess of the 
amount deductible under paragraph (c) 
of this section that is not required to 
be returned to the media representa-
tive under paragraph (d)(1) of this sec-
tion shall be paid to the Treasury. 

(e) Reporting. The total amount paid 
by an authorized committee for the 
services and facilities described in 
paragraph (a)(1) of this section, plus 
the administrative costs incurred by 
the committee in providing these serv-
ices and facilities and seeking reim-
bursement for them, shall be reported 
as an expenditure in accordance with 11 
CFR 104.3(b)(2)(i). Any reimbursement 
received by such committee under 
paragraph (b)(1) of this section shall be 
reported in accordance with 11 CFR 
104.3(a)(3)(ix). 

[60 FR 31883, June 16, 1995; 60 FR 57537, Nov. 
16, 1995; 64 FR 42583, Aug. 5, 1999; 68 FR 69595, 
Dec. 15, 2003] 

§ 9034.7 Allocation of travel expendi-
tures. 

(a) Notwithstanding the provisions of 
11 CFR 106.3, expenditures for travel re-
lating to the campaign of a candidate 
seeking nomination for election to the 
office of President by any individual, 
including a candidate, shall, pursuant 
to the provisions of paragraph (b) of 
this section, be qualified campaign ex-
penses and be reported by the can-
didate’s authorized committee(s) as ex-
penditures. 

(b)(1) For a trip which is entirely 
campaign-related, the total cost of the 
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trip shall be a qualified campaign ex-
pense and a reportable expenditure. 

(2) For a trip which includes cam-
paign-related and non-campaign re-
lated stops, that portion of the cost of 
the trip allocable to campaign activity 
shall be a qualified campaign expense 
and a reportable expenditure. Such por-
tion shall be determined by calculating 
what the trip would have cost from the 
point of origin of the trip to the first 
campaign-related stop and from that 
stop through each subsequent cam-
paign-related stop, back to the point of 
origin. If any campaign activity, other 
than incidental contacts, is conducted 
at a stop, that stop shall be considered 
campaign-related. Campaign activity 
includes soliciting, making, or accept-
ing contributions, and expressly advo-
cating the election or defeat of the 
candidate. Other factors, including the 
setting, timing and statements or ex-
pressions of the purpose of an event 
and the substance of the remarks or 
speech made, will also be considered in 
determining whether a stop is cam-
paign-related. 

(3) For each trip, an itinerary shall 
be prepared and such itinerary shall be 
made available by the committee for 
Commission inspection. The itinerary 
shall show the time of arrival and de-
parture and the type of event held. 

(4) For trips by government convey-
ance or by charter, a list of all pas-
sengers on such trip, along with a des-
ignation of which passengers are and 
which are not campaign-related, shall 
be made available for Commission in-
spection. When required to be created, 
a copy of the government’s or the char-
ter company’s official manifest shall 
also be maintained and made available 
by the committee. 

(5) (i) If any individual, including a 
candidate, uses a government airplane 
for campaign-related travel, the can-
didate’s authorized committee shall 
pay the appropriate government entity 
an amount not less than the applicable 
rate set forth in 11 CFR 100.93(e). 

(ii) [Reserved] 
(iii) If any individual, including a 

candidate, uses a government convey-
ance, other than an airplane, for cam-
paign-related travel, the candidate’s 
authorized committee shall pay the ap-
propriate government entity an 

amount equal to the amount required 
under 11 CFR 100.93(d). 

(iv) If any individual, including a 
candidate, uses accommodations, in-
cluding lodging and meeting rooms, 
during campaign-related travel, and 
the accommodations are paid for by a 
government entity, the candidate’s au-
thorized committee shall pay the ap-
propriate government entity an 
amount equal to the usual and normal 
charge for the accommodations, and 
shall maintain documentation sup-
porting the amount paid. 

(v) For travel by airplane, the com-
mittee shall maintain documentation 
of the lowest unrestricted nondis-
counted airfare as required by 11 CFR 
100.93(i)(1) or (2) in addition to any 
other documentation required in this 
section. For travel by other convey-
ances, the committee shall maintain 
documentation of the commercial rent-
al rate as required by 11 CFR 100.93(i)(3) 
in addition to any other documenta-
tion required in this section. 

(6) Travel expenses of a candidate’s 
spouse and family when accompanying 
the candidate on campaign-related 
travel may be treated as qualified cam-
paign expenses and reportable expendi-
tures. If the spouse or family members 
conduct campaign-related activities, 
their travel expenses will be treated as 
qualified campaign expenses and re-
portable expenditures. 

(7) If any individual, including a can-
didate, incurs expenses for campaign- 
related travel, other than by use of 
government conveyance or accom-
modations, an amount equal to that 
portion of the actual cost of the con-
veyance or accommodations which is 
allocable to all passengers, including 
the candidate, who are traveling for 
campaign purposes will be a qualified 
campaign expense and shall be reported 
by the committee as an expenditure. 

(i) If the trip is by charter, the actual 
cost for each passenger shall be deter-
mined by dividing the total operating 
cost for the charter by the total num-
ber of passengers transported. The 
amount which is a qualified campaign 
expense and a reportable expenditure 
shall be calculated in accordance with 
the formula set forth at 11 CFR 
9034.7(b)(2) on the basis of the actual 
cost per passenger multiplied by the 
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number of passengers traveling for 
campaign purposes. 

(ii) If the trips is by non-charter com-
mercial transportation, the actual cost 
shall be calculated in accordance with 
the formula set forth at 11 CFR 
9034.7(b)(2) on the basis of the commer-
cial fare. Such actual cost shall be a 
qualified campaign expense and a re-
portable expenditure. 

(8) Travel on airplanes not licensed 
by the Federal Aviation Administra-
tion to operate for compensation or 
hire under 14 CFR parts 121, 129, or 135, 
government conveyances, and other 
means of transportation not operated 
for commercial passenger service is 
governed by 11 CFR 100.93. 

[60 FR 31884, June 16, 1995, as amended at 68 
FR 69596, Dec. 15, 2003] 

§ 9034.8 Joint fundraising. 

(a) General. Nothing in this section 
shall supersede 11 CFR part 300, which 
prohibits any person from soliciting, 
receiving, directing, transferring, or 
spending any non-Federal funds, or 
from transferring Federal funds for 
Federal election activities. 

(1) Permissible participants. Presi-
dential primary candidates who receive 
matching funds under this subchapter 
may engage in joint fundraising with 
other candidates, political committees 
or unregistered committees or organi-
zations. 

(2) Use of funds. Contributions re-
ceived as a result of a candidate’s par-
ticipation in a joint fundraising activ-
ity under this section may be— 

(i) Submitted for matching purposes 
in accordance with the requirements of 
11 CFR 9034.2 and the Federal Election 
Commission’s Guideline for Presen-
tation in Good Order; 

(ii) Used to pay a candidate’s net out-
standing campaign obligations as pro-
vided in 11 CFR 9034.5; 

(iii) Used to defray qualified cam-
paign expenses; 

(iv) Used to defray exempt legal and 
accounting costs; or 

(v) If in excess of a candidate’s net 
outstanding campaign obligations or 
expenditure limit, used in any manner 
consistent with 11 CFR 113.2, including 
repayment of funds under 11 CFR part 
9038. 

(b) Fundraising representatives—(1) Es-
tablishment or selection of fundraising 
representative. The participants in a 
joint fundraising effort under this sec-
tion shall either establish a separate 
committee or select a participating 
committee, to act as fundraising rep-
resentative for all participants. The 
fundraising representative shall be a 
reporting political committee and an 
authorized committee of each can-
didate. If the participants establish a 
separate committee to act as the fund-
raising representative, the separate 
committee shall not be a participant in 
any other joint fundraising effort, but 
the separate committee may conduct 
more than one joint fundraising effort 
for the participants. 

(2) Separate fundraising committee as 
fundraising representative. A separate 
fundraising committee established by 
the participants to act as fundraising 
representative for all participants 
shall— 

(i) Be established as a reporting po-
litical committee under 11 CFR 100.5; 

(ii) Collect contributions; 
(iii) Pay fundraising costs from gross 

proceeds and funds advanced by par-
ticipants; and 

(iv) Disburse net proceeds to each 
participant. 

(3) Participating committee as fund-
raising representative. A participant se-
lected to act as fundraising representa-
tive for all participants shall— 

(i) Be a political committee as de-
fined in 11 CFR 100.5; 

(ii) Collect contributions; however, 
other participants may also collect 
contributions and then forward them 
to the fundraising representative as re-
quired by 11 CFR 102.8; 

(iii) Pay fundraising costs from gross 
proceeds and funds advanced by par-
ticipants; and 

(iv) Disburse net proceeds to each 
participant. 

(4) Independent fundraising agent. The 
participants or the fundraising rep-
resentative may hire a commercial 
fundraising firm or other agent to as-
sist in conducting the joint fundraising 
activity. In that case, however, the 
fundraising representative shall still be 
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responsible for ensuring that the rec-
ordkeeping, reporting and documenta-
tion requirements set forth in this sub-
chapter are met. 

(c) Joint fundraising procedures. Any 
joint fundraising activity under this 
section shall be conducted in accord-
ance with the following requirements: 

(1) Written agreement. The partici-
pants in a joint fundraising activity 
shall enter into a written agreement, 
whether or not all participants are po-
litical committees under 11 CFR 100.5. 
The written agreement shall identify 
the fundraising representative and 
shall state a formula for the allocation 
of fundraising proceeds. The formula 
shall be stated as the amount or per-
centage of each contribution received 
to be allocated to each participant. The 
fundraising representative shall retain 
the written agreement for a period of 
three years and shall make it available 
to the Commission on request. 

(2) Funds advanced for fundraising 
costs. (i) Except as provided in 11 CFR 
9034.8(c)(2)(ii), the amount of funds ad-
vanced by each participant for fund-
raising costs shall be in proportion to 
the allocation formula agreed upon 
under 11 CFR 9034.8(c)(1). 

(ii) A participant may advance more 
than its proportionate share of the 
fundraising costs; however, the amount 
advanced which is in excess of the par-
ticipant’s proportionate share shall not 
exceed the amount that participant 
could legally contribute to the remain-
ing participants. See 11 CFR 
102.12(c)(2), part 110, and 9034.4(b)(6). 

(3) Fundraising notice. In addition to 
any notice required under 11 CFR 
110.11, a joint fundraising notice shall 
be included with every solicitation for 
contributions. 

(i) This notice shall include the fol-
lowing information: 

(A) The names of all committees par-
ticipating in the joint fundraising ac-
tivity whether or not such committees 
are political committees under 11 CFR 
100.5; 

(B) The allocation formula to be used 
for distributing joint fundraising pro-
ceeds; 

(C) A statement informing contribu-
tors that, notwithstanding the stated 
allocation formula, they may designate 

their contributions for a particular 
participant or participants; and 

(D) A statement informing contribu-
tors that the allocation formula may 
change if a contributor makes a con-
tribution which would exceed the 
amount that contributor may give to 
any participant. 

(ii) If one or more participants en-
gage in the joint fundraising activity 
solely to satisfy outstanding debts, the 
notice shall also contain a statement 
informing contributors that the alloca-
tion formula may change if a partici-
pant receives sufficient funds to pay its 
outstanding debts. 

(4) Separate depository account. (i) The 
participants or the fundraising rep-
resentative shall establish a separate 
depository account to be used solely 
for the receipt and disbursement of the 
joint fundraising proceeds. All con-
tributions deposited into the separate 
depository account must be permissible 
under title 2, United States Code. Each 
political committee shall amend its 
Statement of Organization to reflect 
the account as an additional deposi-
tory. 

(ii) The fundraising representative 
shall deposit all joint fundraising pro-
ceeds in the separate depository ac-
count within ten days of receipt as re-
quired by 11 CFR 103.3. The fundraising 
representative may delay distribution 
of the fundraising proceeds to the par-
ticipants until all contributions are re-
ceived and all expenses are paid. 

(iii) For contribution reporting and 
limitation purposes, the date of receipt 
of a contribution by a participating po-
litical committee is the date that the 
contribution is received by the fund-
raising representative. The fundraising 
representative shall report contribu-
tions in the reporting period in which 
they are received. Participating polit-
ical committees shall report joint 
fundraising proceeds in accordance 
with 11 CFR 9034.8(c)(9) when such 
funds are received from the fundraising 
representative. 

(5) Recordkeeping requirements. (i) The 
fundraising representative and partici-
pating committees shall screen all con-
tributions received to insure that the 
prohibitions and limitations of 11 CFR 
parts 110 and 114 are observed. Partici-
pating political committees shall make 
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their contributor records available to 
the fundraising representative to en-
able the fundraising representative to 
carry out its duty to screen contribu-
tions. 

(ii) The fundraising representative 
shall collect and retain contributor in-
formation with regard to gross pro-
ceeds as required under 11 CFR 102.8 
and shall also forward such informa-
tion to participating political commit-
tees. 

(iii) The fundraising representative 
shall retain the records required under 
11 CFR 9033.11 regarding fundraising 
disbursements for a period of three 
years. Commercial fundraising firms or 
agents shall forward such information 
to the fundraising representative. 

(6) Contribution limitations. Except to 
the extent that the contributor has 
previously contributed to any of the 
participants, a contributor may make 
a contribution to the joint fundraising 
effort which contribution represents 
the total amount that the contributor 
could contribute to all of the partici-
pants under the applicable limits of 11 
CFR 110.1 and 110.2. 

(7) Allocation of gross proceeds. (i) The 
fundraising representative shall allo-
cate proceeds according to the formula 
stated in the fundraising agreement. 
Each contribution received shall be al-
located among the participants in ac-
cordance with the allocation formula, 
unless the circumstances described in 
paragraphs (c)(7) (ii), (iii) or (iv) of this 
section apply. Funds may not be dis-
tributed or reallocated so as to maxi-
mize the matchability of the contribu-
tions. 

(ii) If distribution according to the 
allocation formula extinguishes the 
debts of one or more participants or if 
distribution under the formula results 
in a violation of the contribution lim-
its of 11 CFR 110.1(b), the fundraising 
representative may reallocate the sur-
plus funds. The fundraising representa-
tive shall not reallocate funds so as to 
allow candidates seeking to extinguish 
outstanding debts to rely on the re-
ceipt of matching funds to pay the re-
mainder of their debts; rather, all 
funds to which a participant is entitled 
under the allocation formula shall be 
deemed funds available to pay the can-

didate’s outstanding campaign obliga-
tions as provided in 11 CFR 9034.5(c). 

(iii) Reallocation shall be based upon 
the remaining participant’s propor-
tionate shares under the allocation for-
mula. If reallocation results in a viola-
tion of a contributor’s limit under 11 
CFR 110.1, the fundraising representa-
tive shall return to the contributor the 
amount of the contribution that ex-
ceeds the limit. 

(iv) Earmarked contributions which 
exceed the contributor’s limit to the 
designated participant under 11 CFR 
part 110 may not be reallocated by the 
fundraising representative without the 
prior written permission of the contrib-
utor. A written instrument made pay-
able to one of the participants shall be 
considered an earmarked contribution 
unless a written statement by the con-
tributor indicates that it is intended 
for inclusion in the general proceeds of 
the fundraising activity. 

(8) Allocation of expenses and distribu-
tion of net proceeds. (i) If participating 
committees are not affiliated as de-
fined in 11 CFR 110.3 prior to the joint 
fundraising activity and are not com-
mittees of the same political party: 

(A) After gross contributions are al-
located among the participants under 
11 CFR 9034.8(c)(7), the fundraising rep-
resentative shall calculate each par-
ticipant’s share of expenses based on 
the percentage of the total receipts 
each participant had been allocated. To 
calculate each participant’s net pro-
ceeds, the fundraising representative 
shall subtract the participant’s share 
of expenses from the amount that par-
ticipant has been allocated from gross 
proceeds. 

(B) A participant may only pay ex-
penses on behalf of another participant 
subject to the contribution limits of 11 
CFR part 110. See also 11 CFR 
9034.4(b)(6). 

(C) The expenses from a series of 
fundraising events or activities shall be 
allocated among the participants on a 
per-event basis regardless of whether 
the participants change or remain the 
same throughout the series. 

(ii) If participating committees are 
affiliated as defined in 11 CFR 110.3 
prior to the joint fundraising activity 
or if participants are party committees 
of the same political party, expenses 
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need not be allocated among those par-
ticipants. Payment of such expenses by 
an unregistered committee or organiza-
tion on behalf of an affiliated political 
committee may cause the unregistered 
organization to become a political 
committee. 

(iii) Payment of expenses may be 
made from gross proceeds by the fund-
raising representative. 

(9) Reporting of receipts and disburse-
ments—(i) Reporting receipts. (A) The 
fundraising representative shall report 
all funds received in the reporting pe-
riod in which they are received. Each 
Schedule A filed by the fundraising 
representative under this section shall 
clearly indicate that the contributions 
reported on that schedule represent 
joint fundraising proceeds. 

(B) After distribution of net proceeds, 
each participating political committee 
shall report its share of net proceeds 
received as a transfer-in from the fund-
raising representative. Each partici-
pating political committee shall also 
file a memo Schedule A itemizing its 
share of gross receipts as contributions 
from original contributors to the ex-
tent required under 11 CFR 104.3(a). 

(ii) Reporting disbursements. The fund-
raising representative shall report all 
disbursements in the reporting period 
in which they are made. Each partici-
pant shall report in a memo Schedule B 
his or her total allocated share of these 
disbursements in the same reporting 
period in which net proceeds are dis-
tributed and reported and include the 
amount on page 4 of Form 3–P, under 
‘‘Expenditures Subject to Limit.’’ 

[56 FR 35934, July 29, 1991; 56 FR 42380, Aug. 
27, 1991, as amended at 67 FR 49132, July 29, 
2002] 

§ 9034.9 Sale of assets acquired for 
fundraising purposes. 

(a) General. A candidate may sell as-
sets donated to the candidate’s author-
ized committee(s) or otherwise ac-
quired for fundraising purposes (See 11 
CFR 9034.5(c)(2)), subject to the limita-
tions and prohibitions of title 2, United 
States Code and 11 CFR parts 110 and 
114. 

(b) Sale after end of matching payment 
period. A candidate whose outstanding 
debts exceed his or her cash on hand 
after the end of the matching payment 

period as determined under 11 CFR 
9032.6 may dispose of assets acquired 
for fundraising purposes in a sale to a 
wholesaler or other intermediary who 
will in turn sell such assets to the pub-
lic, provided that the sale to the whole-
saler or intermediary is an arms-length 
transaction. Sales made under this sub-
section will not be subject to the limi-
tations and prohibitions of title 2, 
United States Code and 11 CFR parts 
110 and 114. 

§ 9034.10 Pre-candidacy payments by 
multicandidate political committees 
deemed in-kind contributions and 
qualified campaign expenses; effect 
of reimbursement. 

(a) A payment by a multicandidate 
political committee is an in-kind con-
tribution to, and qualified campaign 
expense by, a Presidential candidate, 
even though made before the individual 
becomes a candidate under 11 CFR 100.3 
and 9032.2, if— 

(1) The expenditure is made on or 
after January 1 of the year imme-
diately following the last Presidential 
election year; 

(2) With respect to the goods or serv-
ices involved, the candidate accepted 
or received them, requested or sug-
gested their provision, was materially 
involved in the decision to provide 
them, or was involved in substantial 
discussions about their provision; and 

(3) The goods or services are— 
(i) Polling expenses for determining 

the favorability, name recognition, or 
relative support level of the candidate 
involved; 

(ii) Compensation paid to employees, 
consultants, or vendors for services 
rendered in connection with estab-
lishing and staffing offices in States 
where Presidential primaries, cau-
cuses, or preference polls are to be 
held, other than offices in the can-
didate’s home state and in or near the 
District of Columbia; 

(iii) Administrative expenses, includ-
ing rent, utilities, office supplies and 
equipment, in connection with estab-
lishing and staffing offices in States 
where Presidential primaries, cau-
cuses, or preference polls are to be 
held, other than offices in the can-
didate’s home state and in or near the 
District of Columbia; or 
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(iv) Expenses of individuals seeking 
to become delegates in the Presidential 
nomination process. 

(b) Notwithstanding paragraph (a) of 
this section, if the candidate, through 
an authorized committee, reimburses 
the multicandidate political com-
mittee within 30 days of becoming a 
candidate, the payment shall not be 
deemed an in-kind contribution for ei-
ther entity, and the reimbursement 
shall be an expenditure and a qualified 
campaign expense of the candidate. 

[68 FR 47419, Aug. 8, 2003] 

§ 9034.11 Winding down costs. 
(a) Winding down costs. Winding down 

costs are costs associated with the ter-
mination of political activity related 
to a candidate’s seeking his or her 
nomination for election, such as the 
costs of complying with the post elec-
tion requirements of the Federal Elec-
tion Campaign Act and the Presi-
dential Primary Matching Payment 
Account Act, and other necessary ad-
ministrative costs associated with 
winding down the campaign, including 
office space rental, staff salaries, and 
office supplies. Winding down costs are 
qualified campaign expenses. 

(b) Winding down limitation. The total 
amount of winding down costs that 
may be paid for, in whole or part, with 
matching funds shall not exceed the 
lesser of: 

(1) 10% of the overall expenditure 
limitation pursuant to 11 CFR 9035.1; or 

(2) 10% of the total of: 
(i) The candidate’s expenditures sub-

ject to the overall expenditure limita-
tion as of the candidate’s date of ineli-
gibility; plus 

(ii) The candidate’s expenses exempt 
from the expenditure limitations as of 
the candidate’s date of ineligibility; ex-
cept that 

(iii) The winding down limitation 
shall be no less than $100,000. 

(c) Allocation of primary and general 
election winding down costs. A candidate 
who runs in both the primary and gen-
eral election may divide winding down 
expenses between his or her primary 
and general election committees using 
any reasonable allocation method. An 
allocation method is reasonable if it di-
vides the total winding down costs be-
tween the primary and general election 

committees and results in no less than 
one third of total winding down costs 
allocated to each committee. A can-
didate may demonstrate than an allo-
cation method is reasonable even if ei-
ther the primary or the general elec-
tion committee is allocated less than 
one third of total winding down costs. 

(d) Primary winding down costs during 
the general election period. A primary 
election candidate who does not run in 
the general election may receive and 
use matching funds for these purposes 
either after he or she has notified the 
Commission in writing of his or her 
withdrawal from the campaign for 
nomination or after the date of the 
party’s nominating convention, if he or 
she has not withdrawn before the con-
vention. A primary election candidate 
who runs in the general election, re-
gardless of whether the candidate re-
ceives public funds for the general elec-
tion, must wait until 31 days after the 
general election before using any 
matching funds for winding down costs 
related to the primary election. No ex-
penses incurred by a primary election 
candidate who runs in the general elec-
tion prior to 31 days after the general 
election shall be considered primary 
winding down costs. 

[68 FR 47419, Aug. 8, 2003] 

PART 9035—EXPENDITURE 
LIMITATIONS 

Sec. 
9035.1 Campaign expenditure limitation; 

compliance and fundraising exemptions. 
9035.2 Limitation on expenditures from per-

sonal or family funds. 
9035.3 Contributions to and expenditures by 

Vice Presidential candidates. 

AUTHORITY: 26 U.S.C. 9035 and 9039(b). 

SOURCE: 56 FR 35491, July 29, 1991, unless 
otherwise noted. 

§ 9035.1 Campaign expenditure limita-
tion; compliance and fundraising 
exemptions. 

(a) Spending limit. (1) No candidate or 
his or her authorized committee(s) 
shall knowingly incur expenditures in 
connection with the candidate’s cam-
paign for nomination, which expendi-
tures, in the aggregate, exceed 
$10,000,000 (as adjusted under 2 U.S.C. 
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441a(c)), except that the aggregate ex-
penditures by a candidate in any one 
State shall not exceed the greater of: 16 
cents (as adjusted under 2 U.S.C. 
441a(c)) multiplied by the voting age 
population of the State (as certified 
under 2 U.S.C. 441a(e)); or $200,000 (as 
adjusted under 2 U.S.C. 441a(c)). 

(2) The Commission will calculate 
the amount of expenditures attrib-
utable to the overall expenditure limit 
or to a particular state using the full 
amounts originally charged for goods 
and services rendered to the committee 
and not the amounts for which such ob-
ligations were settled and paid, unless 
the committee can demonstrate that 
the lower amount paid reflects a rea-
sonable settlement of a bona fide dis-
pute with the creditor. 

(3) In addition to expenditures made 
by a candidate or the candidate’s au-
thorized committee(s) using campaign 
funds, the Commission will attribute to 
the candidate’s overall expenditure 
limitation and to the expenditure limi-
tations of particular states under 11 
CFR 110.8 the total amount of all: 

(i) Coordinated expenditures under 11 
CFR 109.20; 

(ii) Coordinated communications 
under 11 CFR 109.21 that are in-kind 
contributions received or accepted by 
the candidate, the candidate’s author-
ized committee(s), or agents, under 11 
CFR 109.21(b); 

(iii) Coordinated party expenditures, 
including party coordinated commu-
nications pursuant to 11 CFR 109.37 
that are in-kind contributions received 
or accepted by the candidate, the can-
didate’s authorized committee(s), or 
agents under 11 CFR 109.37(a)(3), and 
that exceed the coordinated party ex-
penditure limitation for the Presi-
dential general election at 11 CFR 
109.32(a); and 

(iv) Other in-kind contributions re-
ceived or accepted by the candidate or 
the candidate’s authorized com-
mittee(s) or agents. 

(4) The amount of each in-kind con-
tribution attributed to the expenditure 
limitations under this section is the 
usual and normal charge for the goods 
or services provided to the candidate or 
the candidate’s authorized com-
mittee(s) as an in-kind contribution. 

(b) Allocation of expenditures. Each 
candidate receiving or expecting to re-
ceive matching funds under this sub-
chapter shall also allocate his or her 
expenditures in accordance with the 
provisions of 11 CFR 106.2. 

(c) Compliance, fundraising and short-
fall bridge loan exemptions. (1) A can-
didate may exclude from the overall 
expenditure limitation set forth in 
paragraph (a) of this section an amount 
equal to 15% of the overall expenditure 
limitation as exempt legal and ac-
counting compliance costs under 11 
CFR 100.146. In the case of a candidate 
who does not run in the general elec-
tion, for purposes of the expenditure 
limitations set forth in this section, 
100% of salary, overhead and computer 
expenses incurred after a candidate’s 
date of ineligibility may be treated as 
exempt legal and accounting compli-
ance expenses beginning with the first 
full reporting period after the can-
didate’s date of ineligibility. Can-
didates who continue to campaign or 
re-establish eligibility may not treat 
100% of salary, overhead and computer 
expenses incurred during the period be-
tween the date of ineligibility and the 
date on which the candidate either re- 
establishes eligibility or ceases to con-
tinue to campaign as exempt legal and 
accounting compliance expenses. For 
purposes of the expenditure limitations 
set forth in this section, candidates 
who run in the general election, re-
gardless of whether they receive public 
funds, must wait until 31 days after the 
general election before they may treat 
100% of salary, overhead and computer 
expenses as exempt legal and account-
ing compliance expenses. 

(2) A candidate may exclude from the 
overall expenditure limitation of 11 
CFR 9035.1 the amount of exempt fund-
raising costs specified in 11 CFR 
100.152(c). 

(3) If any matching funds to which 
the candidate is entitled are not paid 
to the candidate, or are paid after the 
date on which payment is due, the can-
didate may exclude from the overall 
expenditure limitation in paragraph (a) 
of this section the amount of all inter-
est charges that accrued during the 
shortfall period on all loans obtained 
by the candidate or authorized com-
mittee that are guaranteed or secured 
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with matching funds, provided the can-
didate submits documentation as to 
the amount of all interest charges on 
such loans. The shortfall period begins 
on the first regularly scheduled pay-
ment date on which the candidate does 
not receive the entire amount of 
matching funds and ends on the pay-
ment date when the candidate receives 
the previously certified matching funds 
or the date on which the Commission 
revises the amount previously certified 
to eliminate the entitlement to the 
previously certified matching funds. 

(d) Candidates not receiving matching 
funds. The expenditure limitations of 
11 CFR 9035.1 shall not apply to a can-
didate who does not receive matching 
funds at any time during the matching 
payment period. 

[64 FR 49364, Sept. 13, 1999, as amended at 67 
FR 78683, Dec. 26, 2002; 68 FR 47420, Aug. 8, 
2003] 

§ 9035.2 Limitation on expenditures 
from personal or family funds. 

(a)(1) No candidate who has accepted 
matching funds shall knowingly make 
expenditures from his or her personal 
funds, or funds of his or her immediate 
family, in connection with his or her 
campaign for nomination for election 
to the office of President which exceed 
$50,000, in the aggregate. This section 
shall not operate to prohibit any mem-
ber of the candidate’s immediate fam-
ily from contributing his or her per-
sonal funds to the candidate, subject to 
the limitations of 11 CFR part 110. The 
provisions of this section also shall not 
limit the candidate’s liability for, nor 
the candidate’s ability to pay, any re-
payments required under 11 CFR part 
9038. If the candidate or his or her com-
mittee knowingly incurs expenditures 
in excess of the limitations of 11 CFR 
110.8(a), the Commission may seek civil 
penalties under 11 CFR part 111 in addi-
tion to any repayment determinations 
made on the basis of such excessive ex-
penditures. 

(2) Expenditures made using a credit 
card for which the candidate is jointly 
or solely liable will count against the 
limits of this section to the extent that 
the full amount due, including any fi-
nance charge, is not paid by the com-
mittee within 60 days after the closing 
date of the billing statement on which 

the charges first appear. For purposes 
of this section, the closing date shall be 
the date indicated on the billing state-
ment which serves as the cutoff date 
for determining which charges are in-
cluded on that billing statement. 

(b) For purposes of this section, the 
term immediate family means a can-
didate, spouse, and any child, parent, 
grandparent, brother, half-brother, sis-
ter, or half-sister of the candidate, and 
the spouses of such persons. 

(c) For purposes of this section, per-
sonal funds has the same meaning as 
specified in 11 CFR 9003.2. 

[56 FR 35491, July 29, 1991, as amended at 68 
FR 4002, Jan. 27, 2003] 

§ 9035.3 Contributions to and expendi-
tures by Vice Presidential can-
didates. 

(a) Aggregation of contributions and ex-
penditures. For purposes of the limita-
tions on contributions and expendi-
tures of this part and part 110, con-
tributions to, and expenditures by, the 
authorized committee of a candidate 
who becomes the nominee of a political 
party for the office of Vice President of 
the United States shall be aggregated 
with contributions to and expenditures 
by the publicly funded primary can-
didate who obtains that political par-
ty’s nomination for the office of Presi-
dent of the United States, provided 
that the contributions to or expendi-
tures by the authorized committee of 
the Vice Presidential candidate were 
made on or after the date on which— 

(1) The Presidential or Vice Presi-
dential candidate publicly indicates 
that the two candidates intend to run 
on the same ticket; 

(2) The candidate for the office of 
Vice President accepts an offer by the 
publicly funded primary candidate for 
the office of President, or by the Presi-
dential candidate’s agent(s), to run on 
the same ticket; or 

(3) The Presidential and Vice Presi-
dential committees become affiliated 
pursuant to 11 CFR 100.5(g)(4)(i) or (ii). 

(b) Exceptions. The following expendi-
tures, if incurred by the authorized 
committee of a candidate who subse-
quently becomes the nominee of a po-
litical party for the office of Vice 
President of the United States, will not 
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be aggregated under paragraph (a) of 
this section: 

(1) The cost of attendance by the can-
didate, the candidate’s family, and the 
candidate’s authorized committee’s 
staff at a political party’s national 
nominating convention, including the 
cost of transportation, lodging, and 
subsistence; 

(2) The cost of legal and accounting 
services associated with background 
checks during the Vice Presidential se-
lection process; and 

(3) The cost of raising funds for the 
expenses listed in paragraphs (b)(1) and 
(b)(2) of this section. 

[64 FR 61781, Nov. 15, 1999] 

PART 9036—REVIEW OF MATCHING 
FUND SUBMISSIONS AND CER-
TIFICATION OF PAYMENTS BY 
COMMISSION 

Sec. 
9036.1 Threshold submission. 
9036.2 Additional submissions for matching 

fund payments. 
9036.3 Submission errors and insufficient 

documentation. 
9036.4 Commission review of submissions. 
9036.5 Resubmissions. 
9036.6 Continuation of certification. 

AUTHORITY: 26 U.S.C. 9036 and 9039(b). 

SOURCE: 56 FR 34132, July 25, 1991 and 56 FR 
35941, July 29, 1991, unless otherwise noted. 

§ 9036.1 Threshold submission. 
(a) Time for submission of threshold 

submission. At any time after January 1 
of the year immediately preceding the 
Presidential election year, the can-
didate may submit a threshold submis-
sion for matching fund payments in ac-
cordance with the format for such sub-
missions set forth in 11 CFR 9036.1(b). 
The candidate may submit the thresh-
old submission simultaneously with or 
subsequent to his or her submission of 
the candidate agreement and certifi-
cations required by 11 CFR 9033.1 and 
9033.2. 

(b) Format for threshold submission. (1) 
For each State in which the candidate 
certifies that he or she has met the re-
quirements of the certifications in 11 
CFR 9033.2(b), the candidate shall sub-
mit an alphabetical list of contributors 
showing: 

(i) Each contributor’s full name and 
residential address; 

(ii) The occupation and name of em-
ployer for individuals whose aggregate 
contributions exceed $200 in an election 
cycle; 

(iii) The date of deposit of each con-
tribution into the designated campaign 
depository; 

(iv) The full dollar amount of each 
contribution submitted for matching 
purposes; 

(v) The matchable portion of each 
contribution submitted for matching 
purposes; 

(vi) The aggregate amount of all 
matchable contributions from that 
contributor submitted for matching 
purposes; 

(vii) A notation indicating which 
contributions were received as a result 
of joint fundraising activities. 

(2) For each list of contributors gen-
erated directly or indirectly from com-
puterized files or computerized records, 
the candidate shall submit computer-
ized magnetic media, such as magnetic 
tapes or magnetic diskettes, con-
taining the information required by 11 
CFR 9036.1(b)(1) in accordance with 11 
CFR 9033.12. 

(3) The candidate shall submit a full- 
size photocopy of each check or written 
instrument and of supporting docu-
mentation in accordance with 11 CFR 
9034.2 for each contribution that the 
candidate submits to establish eligi-
bility for matching funds. For purposes 
of the threshold submission, the photo-
copies shall be segregated alphabeti-
cally by contributor within each State, 
and shall be accompanied by and ref-
erenced to copies of the relevant de-
posit slips. In lieu of submitting photo-
copies, the candidate may submit dig-
ital images of checks and other mate-
rials in accordance with the procedures 
specified in 11 CFR 9036.2(b)(1)(vi). Dig-
ital images of contributions do not 
need to be segregated alphabetically by 
contributor within each State. 

(4) The candidate shall submit bank 
documentation, such as bank-validated 
deposit slips or unvalidated deposit 
slips accompanied by the relevant bank 
statements, which indicate that the 
contributions submitted were deposited 
into a designated campaign depository. 
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(5) For each State in which the can-
didate certifies that he or she has met 
the requirements to establish eligi-
bility, the candidate shall submit a 
listing, alphabetically by contributor, 
of all checks returned by the bank to 
date as unpaid (e.g., stop payments, 
non-sufficient funds) regardless of 
whether the contribution was sub-
mitted for matching. This listing shall 
be accompanied by a full-size photo-
copy of each unpaid check, and copies 
of the associated debit memo and bank 
statement. 

(6) For each State in which the can-
didate certifies that he or she has met 
the requirements to establish eligi-
bility, the candidate shall submit a 
listing, in alphabetical order by con-
tributor, of all contributions that were 
refunded to the contributor, regardless 
of whether the contributions were sub-
mitted for matching. For each refunded 
contribution, the listing shall state the 
contributor’s full name and address, 
the deposit date and batch number, an 
indication of which matching fund sub-
mission the contribution was included 
in, if any, and the amount and date of 
the refund. The listing shall be accom-
panied by a full-sized photocopy of 
each refunded contributor check. 

(7) In the case of a contribution made 
by a credit or debit card, including one 
made over the Internet, the candidate 
shall provide sufficient documentation 
to the Commission to insure that each 
such contribution was made by a law-
ful contributor who manifested an in-
tention to make the contribution to 
the candidate or authorized committee 
that submits it for matching fund pay-
ments. Additional information on the 
documentation required to accompany 
such contributions is found in the Com-
mission’s Guideline for Presentation in 
Good Order. See 11 CFR 9033.1(b)(9). 

(8) The candidate shall submit all 
contributions in accordance with the 
Federal Election Commission’s Guide-
line for Presentation in Good Order. 

(9) Contributions that are not sub-
mitted in compliance with this section 
shall not count toward the threshold 
amount. 

(c) Threshold certification by Commis-
sion. (1) After the Commission has de-
termined under 11 CFR 9033.4 that the 
candidate has satisfied the eligibility 

and certification requirements of 11 
CFR 9033.1 and 9033.2, the Commission 
will notify the candidate in writing 
that the candidate is eligible to receive 
primary matching fund payments as 
provided in 11 CFR part 9034. 

(2) If the Commission makes a deter-
mination of a candidate’s eligibility 
under 11 CFR 9036.1(a) in a Presidential 
election year, the Commission shall 
certify to the Secretary, within 10 cal-
endar days after the Commission has 
made its determination, the amount to 
which the candidate is entitled. 

(3) If the Commission makes a deter-
mination of a candidate’s eligibility 
under 11 CFR 9036.1(a) in the year pre-
ceding the Presidential election year, 
the Commission will notify the can-
didate that he or she is eligible to re-
ceive matching fund payments; how-
ever, the Commission’s determination 
will not result in a payment of funds to 
the candidate until after January 1 of 
the Presidential election year. 

[56 FR 34132, July 25, 1991, as amended at 56 
FR 35941, July 29, 1991; 64 FR 42585, Aug. 5, 
1999; 64 FR 49365, Sept. 13, 1999; 68 FR 47420, 
Aug. 8, 2003] 

§ 9036.2 Additional submissions for 
matching fund payments. 

(a) Time for submission of additional 
submissions. The candidate may submit 
additional submissions for payments to 
the Commission on dates to be deter-
mined and published by the Commis-
sion. On the last two submission dates 
in the year prior to the election year 
and on each submission date after the 
beginning of the matching payment pe-
riod, the candidate may not make more 
than one additional submission, and ei-
ther one resubmission under 11 CFR 
9036.5 or one corrected submission 
under 11 CFR 9036.2(c) or (d)(2), as ap-
propriate. 

(b) Format for additional submissions. 
The candidate may obtain additional 
matching fund payments subsequent to 
the Commission’s threshold certifi-
cation and payment of primary match-
ing funds to the candidate by filing an 
additional submission for payment. All 
additional submissions for payments 
filed by the candidate shall be made in 
accordance with the Federal Election 
Commission’s Guideline for Presen-
tation in Good Order. 
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(1) The first submission for matching 
funds following the candidate’s thresh-
old submission shall contain all the 
matchable contributions included in 
the threshold submission and any addi-
tional contributions to be submitted 
for matching in that submission. This 
submission shall contain all the infor-
mation required for the threshold sub-
mission except that: 

(i) The candidate is not required to 
resubmit the candidate agreement and 
certifications of 11 CFR 9033.1 and 
9033.2; 

(ii) The candidate is required to sub-
mit an alphabetical list of contributors 
(either solely in magnetic media from 
or in both printed and magnetic media 
forms), but not segregated by State as 
required in the threshold submission; 

(iii) The candidate is required to sub-
mit a listing, alphabetical by contrib-
utor, of all checks returned unpaid, but 
not segregated by State as required in 
the threshold submission; 

(iv) The candidate is required to sub-
mit a listing, in alphabetical order by 
contributor, of all contributions re-
funded to the contributor but not seg-
regated by State as required in the 
threshold submission. 

(v) The occupation and employer’s 
name need not be disclosed on the con-
tributor list for individuals whose ag-
gregate contributions exceed $200 in 
the election cycle, but such informa-
tion is subject to the recordkeeping 
and reporting requirements of 2 U.S.C. 
432(c)(3), 434(b)(3)(A) and 11 CFR 
102.9(a)(2), 104.3(a)(4)(i); and 

(vi) The photocopies of each check or 
written instrument and of supporting 
documentation shall either be alpha-
betized and referenced to copies of the 
relevant deposit slip, but not seg-
regated by State as required in the 
threshold submission; or such photo-
copies may be batched in deposits of 50 
contributions or less and cross-ref-
erenced by deposit number and se-
quence number within each deposit on 
the contributor list. In lieu of submit-
ting photocopies, the candidate may 
submit digital images of checks, writ-
ten instruments and deposit slips as 
specified in the Computerized Magnetic 
Media Requirements. The candidate 
may also submit digital images of con-
tributor redesignations, reattributions 

and supporting statements and mate-
rials needed to verify the matchability 
of contributions. The candidate shall 
provide the computer equipment and 
software needed to retrieve and read 
the digital images, if necessary, at no 
cost to the Commission, and shall in-
clude digital images of every contribu-
tion received and imaged on or after 
the date of the previous matching fund 
request. Contributions and other docu-
mentation not imaged shall be sub-
mitted in photocopy form. The can-
didate shall maintain the originals of 
all contributor redesignations, re-
attributions and supporting statements 
and materials that are submitted for 
matching as digital images. 

(vii) In the case of a contribution 
made by a credit or debit card, includ-
ing one made over the Internet, the 
candidate shall provide sufficient docu-
mentation to the Commission to insure 
that each such contribution was made 
by a lawful contributor who manifested 
an intention to make the contribution 
to the candidate or authorized com-
mittee that submits it for matching 
fund payments. Additional information 
on the documentation required to ac-
company such contributions is found in 
the Commission’s Guideline for Presen-
tation in Good Order. See 11 CFR 
9033.1(b)(9). 

(2) Following the first submission 
under 11 CFR 9036.2(b)(1), candidates 
may request additional matching funds 
on dates prescribed by the Commission 
by making a full submission as re-
quired under 11 CFR 9036.2(b)(1). The 
amount requested for matching may 
include contributions received up to 
the last business day preceding the 
date of the request. 

(c) Additional submissions submitted in 
non-Presidential election year. The can-
didate may submit additional contribu-
tions for review during the year pre-
ceding the presidential election year; 
however, the amount of each submis-
sion made during this period must ex-
ceed $50,000. Additional submissions 
filed by a candidate in a non-Presi-
dential election year will not result in 
payment of matching funds to the can-
didate until after January 1 of the 
Presidential election year. If the pro-
jected dollar value of the nonmatch-
able contributions exceeds 15% of the 
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amount requested, the procedures de-
scribed in 11 CFR 9036.2(d)(2) shall 
apply, unless the submission was made 
on the last submission date in Decem-
ber of the year before the Presidential 
election year. 

(d) Certification of additional payments 
by Commission. (1) When a candidate 
who is eligible under 11 CFR 9033.4 sub-
mits an additional submission for pay-
ment in the Presidential election year, 
and before the candidate’s date of ineli-
gibility, the Commission will review 
the additional submission and will cer-
tify to the Secretary at least once a 
month on dates to be determined and 
published by the Commission, an 
amount to which the candidate is enti-
tled in accordance with 11 CFR 
9034.1(b). See 11 CFR 9036.4 for Commis-
sion procedures for certification of ad-
ditional payments. 

(2) After a candidate’s date of ineligi-
bility, the Commission will review 
each additional submission and resub-
mission, and will certify to the Sec-
retary, at least once a month on dates 
to be determined and published by the 
Commission, an amount to which the 
ineligible candidate is entitled in ac-
cordance with 11 CFR 9034.1(b), unless 
the projected dollar value of the non-
matchable contributions contained in 
the submission or resubmission exceeds 
15% of the amount requested. In the 
latter case, the Commission will return 
the additional submission or resubmis-
sion to the candidate and request that 
it be corrected, unless the resubmission 
was made on the last date for re-
submissions in September of the year 
following the Presidential election 
year. Corrected submissions and re-
submissions will be reviewed by the 
Commission in accordance with 11 CFR 
9036.4 and 9036.5. Submissions and re-
submissions will not be considered to 
be corrected unless the projected dollar 
value of nonmatchable contributions 
has been reduced to no more than 15% 
of the amount requested. 

[56 FR 34132, July 25, 1991; 56 FR 41891, Aug. 
23, 1991; 60 FR 31885, June 16, 1995; 64 FR 
42585, Aug. 5, 1999; 64 FR 49365, Sept. 13, 1999; 
68 FR 47420, Aug. 8, 2003] 

§ 9036.3 Submission errors and insuffi-
cient documentation. 

Contributions which are otherwise 
matchable may be rejected for match-
ing purposes because of submission er-
rors or insufficient supporting docu-
mentation. Contributions, other than 
those defined in 11 CFR 9034.3 or in the 
form of money orders, cashier’s checks, 
or similar negotiable instruments, may 
become matchable if there is a proper 
resubmission in accordance with 11 
CFR 9036.5 and 9036.6. Insufficient docu-
mentation or submission errors include 
but are not limited to: 

(a) Discrepancies in the written in-
strument, such as: 

(1) Instruments drawn on other than 
personal accounts of contributors and 
not signed by the contributing indi-
vidual; 

(2) Signature discrepancies; and 
(3) Lack of the contributor’s signa-

ture, the amount or date of the con-
tribution, or the listing of the com-
mittee or candidate as payee. 

(b) Discrepancies between listed con-
tributions and the written instrument 
or supporting documentation, such as: 

(1) The listed amount requested for 
matching exceeds the amount con-
tained on the written instrument; 

(2) A written instrument has not been 
submitted to support a listed contribu-
tion; 

(3) The submitted written instrument 
cannot be associated either by 
accountholder identification or signa-
ture with the listed contributor; or 

(4) A discrepancy between the listed 
contribution and the supporting bank 
documentation or the bank documenta-
tion is omitted. 

(c) Discrepancies within or between 
contributor lists submitted, such as: 

(1) The address of the contributor is 
omitted or incomplete or the contribu-
tor’s name is alphabetized incorrectly, 
or more than one contributor is listed 
per item; 

(2) A discrepancy in aggregation 
within or between submissions which 
results in a request that more than $250 
be matched for that contributor, or a 
listing of a contributor more than once 
within the same submission; or 

(3) A written instrument has been 
previously submitted and matched in 
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full or is listed twice in the same sub-
mission. 

(d) The omission of information, sup-
porting statements, or documentation 
required by 11 CFR 9034.2. 

§ 9036.4 Commission review of submis-
sions. 

(a) Non-acceptance of submission for re-
view of matchability. (1) The Commis-
sion will make an initial review of each 
submission made under 11 CFR part 
9036 to determine if it substantially 
meets the format requirements of 11 
CFR 9036.1(b) and 9036.2(b) and the Fed-
eral Election Commission’s Guideline 
for Presentation in Good Order. If the 
Commission determines that a submis-
sion does not substantially meet these 
requirements, it will not review the 
matchability of the contributions con-
tained therein. 

(2) For submissions made in the year 
before the Presidential election year 
(other than submissions made on the 
last submission date in that year), and 
submissions made after the candidate’s 
date of ineligibility, the Commission 
will stop reviewing the submission 
once the projected dollar value of non-
matchable contributions exceeds 15% 
of the amount requested, as provided in 
11 CFR 9036.2 (c) or (d), as applicable. 

(3) Under either paragraphs (a)(1) or 
(a)(2) of this section, the Commission 
will return the submission to the can-
didate and request that it be corrected 
in accordance with the applicable re-
quirements. If the candidate makes a 
corrected submission within 5 business 
days after the Commission’s return of 
the original, the Commission will re-
view the corrected submission prior to 
the next regularly scheduled submis-
sion date, and will certify to the Sec-
retary the amount to which the can-
didate is entitled on the regularly 
scheduled certification date for the 
original submission. Corrected submis-
sions made after this five-day period 
will be reviewed subsequent to the next 
regularly scheduled submission date, 
and the Commission will certify to the 
Secretary the amount to which the 
candidate is entitled on the next regu-
larly scheduled certification date. Each 
corrected submission shall only con-
tain contributions previously sub-
mitted for matching in the returned 

submission and no new or additional 
contributions. 

(b) Acceptance of submission for review 
of matchability. If the Commission de-
termines that a submission made under 
11 CFR part 9036 satisfies the require-
ments of 11 CFR 9036.1(b) and 9036.2 (b), 
(c) and (d), and the Federal Election 
Commission’s Guideline for Presen-
tation in Good Order, it will review the 
matchability of the contributions con-
tained therein. The Commission, in 
conducting its review, may utilize sta-
tistical sampling techniques. Based on 
the results of its review, the Commis-
sion may calculate a matchable 
amount for the submission which is 
less than the amount requested by the 
candidate. If the Commission certifies 
for payment to the Secretary an 
amount that is less than the amount 
requested by the candidate in a par-
ticular submission, or reduces the 
amount of a subsequent certification to 
the Secretary by adjusting a previous 
certification made under 11 CFR 
9036.2(c)(1), the Commission will notify 
the candidate in writing of the fol-
lowing: 

(1) The amount of the difference be-
tween the amount requested and the 
amount to be certified by the Commis-
sion; 

(2) The amount of each contribution 
and the corresponding contributor’s 
name for each contribution that the 
Commission has rejected as nonmatch-
able and the reason that it is not 
matchable; or if statistical sampling is 
used, the estimated amount of con-
tributions by type and the reason for 
rejection; 

(3) The amount of contributions that 
have been determined to be matchable 
and that the Commission will certify 
to the Secretary for payment; and 

(4) A statement that the candidate 
may supply the Commission with addi-
tional documentation or other infor-
mation in the resubmission of any re-
jected contribution under 11 CFR 9036.5 
in order to show that a rejected con-
tribution is matchable under 11 CFR 
9034.2. 

(c) Adjustment of amount to be certified 
by Commission. (1) The candidate shall 
notify the Commission as soon as pos-
sible if the candidate or the candidate’s 
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authorized committee(s) has knowl-
edge that a contribution submitted for 
matching does not qualify under 11 
CFR 9034.2 as a matchable contribu-
tion, such as a check returned to the 
committee for insufficient funds or a 
contribution that has been refunded, so 
that the Commission may properly ad-
just the amount to be certified for pay-
ment. 

(2) After the candidate’s date of ineli-
gibility, if the candidate does not re-
ceive the entire amount of matching 
funds on a regularly scheduled pay-
ment date due to a shortfall in the 
matching payment account, prior to 
each subsequent payment date on 
which the candidate receives payments 
from any previous certification, the 
Commission may revise the amount 
previously certified for payment pursu-
ant to 11 CFR 9034.5(f). The Commis-
sion will promptly notify the Secretary 
and the candidate of any revision to 
the amount certified. 

(d) Commission audit of submissions. 
The Commission may determine, for 
the reasons stated in 11 CFR part 9039, 
that an audit and examination of con-
tributions submitted for matching pay-
ment is warranted. The audit and ex-
amination shall be conducted in ac-
cordance with the procedures of 11 CFR 
part 9039. 

[56 FR 34133, July 25, 1991] 

§ 9036.5 Resubmissions. 
(a) Alternative resubmission methods. 

Upon receipt of the Commission’s no-
tice of the results of the submission re-
view pursuant to 11 CFR 9036.4(b), or of 
an inquiry pursuant to 11 CFR 9039.3 
that results in a downward adjustment 
to the amount of certified matching 
funds, a candidate may choose to: 

(1) Resubmit the entire submission; 
or 

(2) Make a written request for the 
identification of the specific contribu-
tions that were rejected for matching, 
and resubmit those specific contribu-
tions. 

(b) Time for presentation of resubmis-
sions. If the candidate chooses to resub-
mit any contributions under 11 CFR 
9036.5(a), the contributions shall be re-
submitted on dates to be determined 
and published by the Commission. The 
candidate may not make any resubmis-

sions later than the first Tuesday in 
September of the year following the 
Presidential election year. 

(c) Format for resubmissions. All re-
submissions filed by the candidate 
shall be made in accordance with the 
Federal Election Commission’s Guide-
line for Presentation in Good Order. In 
making a presentation of resubmitted 
contributions, the candidate shall fol-
low the format requirements as speci-
fied in 11 CFR 9036.2(b)(1), except that: 

(1) The candidate need not provide 
photocopies of written instruments, 
supporting documentation and bank 
documentation unless it is necessary to 
supplement the original documenta-
tion. 

(2) Each resubmitted contribution 
shall be referenced to the submission in 
which it was first presented. 

(3) Each list of resubmitted contribu-
tions shall reflect the aggregate 
amount of contributions submitted for 
matching from each contributor as of 
the date of the original submission. 

(4) Each list of resubmitted contribu-
tions shall reflect the aggregate 
amount of contributions submitted for 
matching from each contributor as of 
the date of the resubmission. 

(5) Each list of resubmitted contribu-
tions shall only contain contributions 
previously submitted for matching and 
no new or additional contributions. 

(6) Each resubmission shall be ac-
companied by a statement that the 
candidate has corrected his or her con-
tributor records (including the data 
base for those candidates maintaining 
their contributor list on computer). 

(d) Certification of resubmitted con-
tributions. Contributions that the Com-
mission determines to be matchable 
will be certified to the Secretary at 
least once a month on dates to be de-
termined and published by the Com-
mission. If the candidate chooses to re-
quest the specific contributions re-
jected for matching pursuant to 11 CFR 
9036.5(a)(2), the amount certified shall 
equal only the matchable amount of 
the particular contribution that meets 
the standards on resubmission, rather 
than the amount projected as being 
nonmatchable based on that contribu-
tion due to the sampling techniques 
used in reviewing the original submis-
sion. 
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(e) Initial determinations. If the can-
didate resubmits a contribution for 
matching and the Commission deter-
mines that the rejected contribution is 
still non-matchable, the Commission 
will notify the candidate in writing of 
its determination. The Commission 
will advise the candidate of the legal 
and factual reasons for its determina-
tion and of the evidence on which that 
determination is based. The candidate 
may submit written legal or factual 
materials to demonstrate that the con-
tribution is matchable within 30 cal-
endar days after service of the Com-
mission’s notice. Such materials may 
be submitted by counsel if the can-
didate so desires. 

(f) Final determinations. The Commis-
sion will consider any written legal or 
factual materials timely submitted by 
the candidate in making its final deter-
mination. A final determination by the 
Commission that a contribution is not 
matchable will be accompanied by a 
written statement of reasons for the 
Commission’s action. This statement 
will explain the reasons underlying the 
Commission’s determination and will 
summarize the results of any investiga-
tion upon which the determination is 
based. 

[56 FR 34134, July 25, 1991 and 56 FR 35941, 
July 29, 1991; 60 FR 31885, June 16, 1995] 

§ 9036.6 Continuation of certification. 
Candidates who have received match-

ing funds and who are eligible to con-
tinue to receive such funds may con-
tinue to submit additional submissions 
for payment to the Commission on 
dates specified in the Federal Election 
Commission’s Guideline for Presen-
tation in Good Order. The last date for 
first-time submissions will be the first 
Monday in March of the year following 
the election. No contribution will be 
matched if it is submitted after the 
last submission date, regardless of the 
date the contribution was deposited. 

[56 FR 34134, July 25, 1991] 

PART 9037—PAYMENTS AND 
REPORTING 

Sec. 
9037.1 Payments of Presidential primary 

matching funds. 

9037.2 Equitable distribution of funds. 
9037.3 Deposits of Presidential primary 

matching funds. 
9037.4 Alphabetized schedules. 

AUTHORITY: 26 U.S.C. 9037 and 9039(b). 

§ 9037.1 Payments of Presidential pri-
mary matching funds. 

Upon receipt of a written certifi-
cation from the Commission, but not 
before the beginning of the matching 
payment period, the Secretary will 
promptly transfer the amount certified 
from the matching payment account to 
the candidate. A matching fund certifi-
cation may not result in full payment 
by the Secretary in the case of a short-
fall in the matching payment account. 
See 26 CFR 702.9037–1 and 702.9037–2. 

[56 FR 34134, July 25, 1991] 

§ 9037.2 Equitable distribution of 
funds. 

In making such transfers to can-
didates of the same political party, the 
Secretary will seek to achieve an equi-
table distribution of funds available in 
the matching payment account, and 
the Secretary will take into account, 
in seeking to achieve an equitable dis-
tribution of funds available in the 
matching payment account, the se-
quence in which such certifications are 
received. See 26 CFR 702.9037–2(c) re-
garding partial payments to candidates 
in the case of a shortfall in the match-
ing payment account. 

[56 FR 34134, July 25, 1991] 

§ 9037.3 Deposits of Presidential pri-
mary matching funds. 

Upon receipt of any matching funds, 
the candidate shall deposit the full 
amount received into a checking ac-
count maintained by the candidate’s 
principal campaign committee in the 
depository designated by the can-
didate. The account(s) shall be main-
tained at a State bank, federally char-
tered depository institution or other 
depository institution, the deposits of 
which are insured by the Federal De-
posit Insurance Corporation. 

[56 FR 35944, July 29, 1991] 

§ 9037.4 Alphabetized schedules. 
If the authorized committee(s) of a 

candidate file a schedule of itemized 
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receipts, disbursements, or debts and 
obligations pursuant to 11 CFR 104.3 
that was generated directly or indi-
rectly from computerized files or 
records, the schedule shall list in al-
phabetical order the sources of the re-
ceipts, the payees or the creditors, as 
appropriate. In the case of individuals, 
such schedule shall list all contribu-
tors, payees, and creditors in alphabet-
ical order by surname. 

[60 FR 31885, June 16, 1995] 

PART 9038—EXAMINATIONS AND 
AUDITS 

Sec. 
9038.1 Audit. 
9038.2 Repayments. 
9038.3 Liquidation of obligations; repay-

ment. 
9038.4 Extensions of time. 
9038.5 Petitions for rehearing; stays of re-

payment determinations. 
9038.6 Stale-dated committee checks. 
9038.7 Administrative record. 

AUTHORITY: 26 U.S.C. 9038 and 9039(b). 

SOURCE: 56 FR 35945, July 29, 1991, unless 
otherwise noted. 

§ 9038.1 Audit. 
(a) General. (1) The Commission will 

conduct an audit of the qualified cam-
paign expenses of every candidate and 
his or her authorized committee(s) who 
received Presidential primary match-
ing funds. The audit may be conducted 
at any time after the date of the can-
didate’s ineligibility. 

(2) In addition, the Commission may 
conduct other examinations and audits 
from time to time as it deems nec-
essary to carry out the provisions of 
this subchapter. 

(3) Information obtained pursuant to 
any audit and examination conducted 
under 11 CFR 9038.1(a) (1) and (2) may 
be used by the Commission as the 
basis, or partial basis, for its repay-
ment determinations under 11 CFR 
9038.2. 

(b) Conduct of fieldwork. (1) If the can-
didate or the candidate’s authorized 
committee does not maintain or use 
any computerized information con-
taining the data listed in 11 CFR 
9033.12, the Commission will give the 
candidate’s authorized committee at 
least two weeks’ notice of the Commis-

sion’s intention to commence 
fieldwork on the audit and examina-
tion. The fieldwork shall be conducted 
at a site provided by the committee. If 
the candidate or the candidate’s au-
thorized committee maintains or uses 
computerized information containing 
any of the data listed in 11 CFR 9033.12, 
the Commission generally will request 
such information prior to commence-
ment of audit fieldwork. Such request 
will be made in writing. The com-
mittee shall produce the computerized 
information no later than 15 calendar 
days after service of such request. 
Upon receipt of the computerized infor-
mation requested and compliance with 
the technical specifications of 11 CFR 
9033.12(b), the Commission will give the 
candidate’s authorized committee at 
least two weeks’ notice of the Commis-
sion’s intention to commence 
fieldwork on the audit and examina-
tion. The fieldwork shall be conducted 
at a site provided by the committee. 
During or after audit fieldwork, the 
Commission may request additional or 
updated computerized information 
which expands the coverage dates of 
computerized information previously 
provided, and which may be used for 
purposes including, but not limited to, 
updating a statement of net out-
standing campaign obligations, or up-
dating the amount chargeable to a 
state expenditure limit. During or after 
audit fieldwork, the Commission may 
also request additional computerized 
information which was created by or 
becomes available to the committee 
and that is of assistance in the Com-
mission’s audit. The committee shall 
produce the additional or updated com-
puterized information no later than 15 
calendar days after service of the Com-
mission’s request. 

(i) Office space and records. On the 
date scheduled for the commencement 
of fieldwork, the candidate or his or 
her authorized committee(s) shall pro-
vide Commission staff with office space 
and committee records in accordance 
with the candidate and committee 
agreement under 11 CFR 9033.1(b)(6). 

(ii) Availability of committee personnel. 
On the date scheduled for the com-
mencement of fieldwork, the candidate 
or his or her authorized committee(s) 
shall have committee personnel 
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present at the site of the fieldwork. 
Such personnel shall be familiar with 
the committee’s records and operation 
and shall be available to Commission 
staff to answer questions and to aid in 
locating records. 

(iii) Failure to provide staff, records or 
office space. If the candidate or his or 
her authorized committee(s) fail to 
provide adequate office space, per-
sonnel or committee records, the Com-
mission may seek judicial intervention 
under 2 U.S.C. 437d or 26 U.S.C. 9040(c) 
to enforce the candidate and com-
mittee agreement made under 11 CFR 
9033.1(b). Before seeking judicial inter-
vention, the Commission will notify 
the candidate of his or her failure to 
comply with the agreement and will 
recommend corrective action to bring 
the candidate into compliance. Upon 
receipt of the Commission’s notifica-
tion, the candidate will have 10 cal-
endar days in which to take the correc-
tive action indicated or to otherwise 
demonstrate to the Commission in 
writing that he or she is complying 
with the candidate and committee 
agreement. 

(iv) If, in the course of the audit 
process, a dispute arises over the docu-
mentation sought or other require-
ments of the candidate agreement, the 
candidate may seek review by the 
Commission of the issues raised. To 
seek review, the candidate shall submit 
a written statement, within 10 calendar 
days after the disputed Commission 
staff request is made, describing the 
dispute and indicating the candidate’s 
proposed alternative(s). 

(v) If the candidate or his or her au-
thorized committee fails to produce 
particular records, materials, evidence 
or other information requested by the 
Commission, the Commission may 
issue an order pursuant to 2 U.S.C. 
437d(a)(1) or a subpoena or subpoena 
duces tecum pursuant to 2 U.S.C. 
437(d)(a)(3). The procedures set forth in 
11 CFR 111.11 through 111.15, as appro-
priate, shall apply to the production of 
such records, materials, evidence or 
other information as specified in the 
order, subpoena or subpoena duces 
tecum. 

(2) Fieldwork will include the fol-
lowing steps designed to keep the can-
didate and committee informed as to 

the progress of the audit and to expe-
dite the process: 

(i) Entrance conference. At the outset 
of the fieldwork, Commission staff will 
hold an entrance conference, at which 
the candidate’s representatives will be 
advised of the purpose of the audit and 
the general procedures to be followed. 
Future requirements of the candidate 
and his or her authorized committee, 
such as possible repayments to the 
United States Treasury, will also be 
discussed. Committee representatives 
shall provide information and records 
necessary to conduct the audit, and 
Commission staff will be available to 
answer committee questions. 

(ii) Review of records. During the 
fieldwork, Commission staff will re-
view committee records and may con-
duct interviews of committee per-
sonnel. Commission staff will be avail-
able to explain aspects of the audit and 
examination as it progresses. Addi-
tional meetings between Commission 
staff and committee personnel may be 
held from time to time during the 
fieldwork to discuss possible audit 
findings and to resolve issues arising 
during the course of the audit. 

(iii) Exit conference. At the conclusion 
of the fieldwork, Commission staff will 
hold an exit conference to discuss with 
committee representatives the staff’s 
preliminary findings and recommenda-
tions that the staff anticipates it will 
present to the Commission for ap-
proval. Commission staff will advise 
committee representatives at this con-
ference of the committee’s opportunity 
to respond to these preliminary find-
ings; the projected timetables regard-
ing the issuance of the Preliminary 
Audit Report, the Audit Report, and 
any repayment determination; the 
committee’s opportunity for an admin-
istrative review of any repayment de-
termination; and the procedures in-
volved in Commission repayment de-
terminations under 11 CFR 9038.2. 

(3) Commission staff may conduct ad-
ditional fieldwork after the completion 
of the fieldwork conducted pursuant to 
11 CFR 9038.1(b) (1) and (2). Factors 
that may necessitate such follow-up 
fieldwork include, but are not limited 
to, the following: 

(i) Committee responses to audit 
findings; 
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(ii) Financial activity of the com-
mittee subsequent to the fieldwork 
conducted pursuant to 11 CFR 
9038.1(b)(1); 

(iii) Committee responses to Commis-
sion repayment determinations made 
under 11 CFR 9038.2. 

(4) The Commission will notify the 
candidate and his or her authorized 
committee if follow-up fieldwork is 
necessary. The provisions of 11 CFR 
9038.1(b) (1) and (2) shall apply to any 
additional fieldwork conducted. 

(c) Preliminary Audit Report: Issuance 
by Commission and committee response. 
(1) Commission staff will prepare a 
written Preliminary Audit Report, 
which will be provided to the com-
mittee after it is approved by an af-
firmative vote of four (4) members of 
the Commission. The Preliminary 
Audit Report may include— 

(i) An evaluation of procedures and 
systems employed by the candidate and 
committee to comply with applicable 
provisions of the Federal Election 
Campaign Act, the Presidential Elec-
tion Campaign Fund Act and Commis-
sion regulations; 

(ii) The accuracy of statements and 
reports filed with the Commission by 
the candidate and committee; and 

(iii) Preliminary calculations regard-
ing future repayments to the United 
States Treasury. 

(2) The candidate and his or her au-
thorized committee may submit in 
writing within 60 calendar days after 
receipt of the Preliminary Audit Re-
port, legal and factual materials dis-
puting or commenting on the proposed 
findings contained in the Preliminary 
Audit Report. In addition, the com-
mittee shall submit any additional 
documentation requested by the Com-
mission. Such materials may be sub-
mitted by counsel if the candidate so 
desires. 

(d) Approval and issuance of audit re-
port. (1) Before voting on whether to 
issue and approve an audit report, the 
Commission will consider any written 
legal and factual materials timely sub-
mitted by the candidate or his or her 
authorized committee in accordance 
with paragraph (c) of this section. The 
Commission-approved audit report may 
address issues other than those con-
tained in the Preliminary Audit Re-

port. In addition, this report will con-
tain a repayment determination made 
by the Commission pursuant to 11 CFR 
9038.2(c)(1). 

(2) The audit report may contain 
issues that warrant referral to the Of-
fice of General Counsel for possible en-
forcement proceedings under 2 U.S.C. 
437g and 11 CFR part 111. 

(3) Addenda to the audit report may 
be approved and issued by the Commis-
sion from time to time as cir-
cumstances warrant and as additional 
information becomes available. Such 
addenda may be based on follow-up 
fieldwork conducted under paragraph 
(b)(3) of this section, and/or informa-
tion ascertained by the Commission in 
the normal course of carrying out its 
supervisory responsibilities. The proce-
dures set forth in paragraphs (c) and (d) 
(1) and (2) of this section will be fol-
lowed in preparing such addenda. The 
addenda will be placed on the public 
record as set forth in paragraph (e) of 
this section. Such addenda may also in-
clude additional repayment determina-
tion(s). 

(e) Public release of audit report. (1) 
The Commission will consider the 
audit report in an open session agenda 
document. The Commission will pro-
vide the candidate and the committee 
with copies of any agenda document to 
be considered in an open session 24 
hours prior to releasing the agenda 
document to the public. 

(2) Following Commission approval of 
the audit report, the report will be for-
warded to the committee and released 
to the public. The Commission will 
provide the candidate and committee 
with copies of the audit report ap-
proved by the Commission 24 hours be-
fore releasing the report to the public. 

(f)(1) Sampling. In conducting an 
audit of contributions pursuant to this 
section, the Commission may utilize 
generally accepted statistical sampling 
techniques to quantify, in whole or in 
part, the dollar value of related audit 
findings. A projection of the total 
amount of violations based on apparent 
violations identified in such a sample 
may become the basis, in whole or in 
part, of any audit finding. 

(2) A committee in responding to a 
sample-based finding concerning exces-
sive or prohibited contributions shall 

VerDate Aug<31>2005 10:05 Jan 30, 2006 Jkt 208034 PO 00000 Frm 00376 Fmt 8010 Sfmt 8010 Y:\SGML\208034.XXX 208034



367 

Federal Election Commission § 9038.2 

respond only to the specific sample 
items used to make the projection. If 
the committee demonstrates that any 
apparent errors found among the sam-
ple items were not errors, the Commis-
sion shall make a new projection based 
on the reduced number of errors in the 
sample. 

(3) Within 30 days of service of the 
Final Audit Report, the committee 
shall submit a check to the United 
States Treasury for the total amount 
of any excessive or prohibited contribu-
tions not refunded, reattributed or re-
designated in a timely manner in ac-
cordance with 11 CFR 103.3(b) (1), (2) or 
(3); or take any other action required 
by the Commission with respect to 
sample-based findings. 

[56 FR 35945, July 29, 1991; 56 FR 42380, Aug. 
27, 1991; 60 FR 31885, June 16, 1995; 64 FR 
61781, Nov. 15, 1999] 

§ 9038.2 Repayments. 
(a) General. (1) A candidate who has 

received payments from the matching 
payment account shall pay the United 
States Treasury any amounts which 
the Commission determines to be re-
payable under this section. In making 
repayment determinations under this 
section, the Commission may utilize 
information obtained from audits and 
examinations conducted pursuant to 11 
CFR 9038.1 and part 9039 or otherwise 
obtained by the Commission in car-
rying out its responsibilities under this 
subchapter. 

(2) The Commission will notify the 
candidate of any repayment determina-
tions made under this section as soon 
as possible, but not later than 3 years 
after the close of the matching pay-
ment period. The Commission’s 
issuance of the audit report to the can-
didate under 11 CFR 9038.1(d) will con-
stitute notification for purposes of this 
section. 

(3) Once the candidate receives notice 
of the Commission’s repayment deter-
mination under this section, the can-
didate should give preference to the re-
payment over all other outstanding ob-
ligations of his or her committee, ex-
cept for any federal taxes owned by the 
committee. 

(4) Repayments may be made only 
from the following sources: personal 
funds of the candidate (without regard 

to the limitations of 11 CFR 9035.2), 
contributions and federal funds in the 
committee’s account(s), and any addi-
tional funds raised subject to the limi-
tations and prohibitions of the Federal 
Election Campaign Act of 1971, as 
amended. 

(b) Bases for repayment—(1) Payments 
in excess of candidate’s entitlement. The 
Commission may determine that cer-
tain portions of the payments made to 
a candidate from the matching pay-
ment account were in excess of the ag-
gregate amount of payments to which 
such candidate was entitled. Examples 
of such excessive payments include, 
but are not limited to, the following: 

(i) Payments made to the candidate 
after the candidate’s date of ineligi-
bility where it is later determined that 
the candidate had no net outstanding 
campaign obligations as defined in 11 
CFR 9034.5; 

(ii) Payments or portions of pay-
ments made to the candidate which are 
later determined to have been exces-
sive due to the operation of the Com-
mission’s expedited payment proce-
dures as set forth in the Federal Elec-
tion Commission’s Guideline for Pres-
entation in Good Order; 

(iii) Payments or portions of pay-
ments made on the basis of matched 
contributions later determined to have 
been non-matchable; 

(iv) Payments or portions of pay-
ments made to the candidate which are 
later determined to have been exces-
sive due to the candidate’s failure to 
include funds received by a fundraising 
representative committee under 11 
CFR 9034.8 on the candidate’s state-
ment of net outstanding campaign obli-
gations under 11 CFR 9034.5; and 

(v) Payments or portions of pay-
ments made to the candidate on the 
basis of the debts reflected in the can-
didate’s statement of net outstanding 
campaign obligations, which debts are 
later settled for an amount less than 
that stated in the statement of net 
outstanding campaign obligations. 

(2) Use of funds for non-qualified cam-
paign expenses. (i) The Commission may 
determine that amount(s) of any pay-
ments made to a candidate from the 
matching payment account were used 
for purposes other than those set forth 
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in paragraphs (b)(2)(i) (A)–(C) of this 
section: 

(A) Defrayal of qualified campaign 
expenses; 

(B) Repayment of loans which were 
used to defray qualified campaign ex-
penses; and 

(C) Restoration of funds (other than 
contributions which were received and 
expended to defray qualified campaign 
expenses) which were used to defray 
qualified campaign expenses. 

(ii) Examples of Commission repay-
ment determinations under 11 CFR 
9038.2(b)(2) include, but are not limited 
to, the following: 

(A) Determinations that a candidate, 
a candidate’s authorized committee(s) 
or agents have made expenditures in 
excess of the limitations set forth in 11 
CFR part 9035; 

(B) Determinations that funds de-
scribed in 11 CFR 9038.2(b)(2)(i) were ex-
pended in violation of State or Federal 
law; 

(C) Determinations that funds de-
scribed in 11 CFR 9038.2(b)(2)(i) were ex-
pended for expenses resulting from a 
violation of State or Federal law, such 
as the payment of fines or penalties; 
and 

(D) Determinations that funds de-
scribed in 11 CFR 9038.2(b)(2)(i) were ex-
pended for costs associated with con-
tinuing to campaign after the can-
didate’s date of ineligibility. 

(iii) The amount of any repayment 
sought under this section shall bear 
the same ratio to the total amount de-
termined to have been used for non- 
qualified campaign expenses as the 
amount of matching funds certified to 
the candidate bears to the candidate’s 
total deposits, as of 90 days after the 
candidate’s date of ineligibility. For 
the purposes of this paragraph 
(b)(2)(iii)— 

(A) Total deposits is defined in ac-
cordance with 11 CFR 9038.3(c)(2); and 

(B) In seeking repayment for non- 
qualified campaign expenses from com-
mittees that have received matching 
fund payments after the candidate’s 
date of ineligibility, the Commission 
will review committee expenditures to 
determine at what point committee ac-
counts no longer contain matching 
funds. In doing this, the Commission 
will review committee expenditures 

from the date of the last matching fund 
payment to which the candidate was 
entitled, using the assumption that the 
last payment has been expended on a 
last-in, first-out basis. 

(iv) Repayment determinations under 
11 CFR 9038.2(b)(2) will include all non- 
qualified campaign expenses paid be-
fore the point when committee ac-
counts no longer contain matching 
funds, including non-qualified cam-
paign expenses listed on the can-
didate’s statement of net outstanding 
campaign obligations that may result 
in a separate repayment determination 
under 11 CFR 9038.2(b)(1). 

(v) If a candidate or a candidate’s au-
thorized committee(s) exceeds both the 
overall expenditure limitation and one 
or more State expenditure limitations, 
as set forth at 11 CFR 9035.1(a), the re-
payment determination under 11 CFR 
9038.2(b)(2)(ii)(A) shall be based on only 
the larger of either the amount exceed-
ing the State expenditure limitation(s) 
or the amount exceeding the overall 
expenditure limitation. 

(3) Failure to provide adequate docu-
mentation. The Commission may deter-
mine that amount(s) spent by the can-
didate, the candidate’s authorized com-
mittee(s), or agents were not docu-
mented in accordance with 11 CFR 
9033.11. The amount of any repayment 
sought under this section shall be de-
termined by using the formula set 
forth in 11 CFR 9038.2(b)(2)(iii). 

(4) The Commission may determine 
that the candidate’s net outstanding 
campaign obligations, as defined in 11 
CFR 9034.5, reflect a surplus. The Com-
mission may determine that the net in-
come derived from an investment or 
other use of surplus public funds after 
the candidate’s date of ineligibility, 
less Federal, State and local taxes paid 
on such income, shall be paid to the 
Treasury. 

(c) Repayment determination proce-
dures. The Commission’s repayment de-
termination will be made in accord-
ance with the procedures set forth at 
paragraphs (c)(1) through (c)(4) of this 
section. 

(1) Repayment determination. The 
Commission will provide the candidate 
with a written notice of its repayment 
determination(s). This notice will be 
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included in the Commission’s audit re-
port prepared pursuant to 11 CFR 
9038.1(d), or inquiry report pursuant to 
11 CFR 9039.3, and will set forth the 
legal and factual reasons for such de-
termination(s), as well as the evidence 
upon which any such determination is 
based. The candidate shall repay to the 
United States Treasury in accordance 
with paragraph (d) of this section, the 
amount which the Commission has de-
termined to be repayable. 

(2) Administrative review of repayment 
determination. If a candidate disputes 
the Commission’s repayment deter-
mination(s), he or she may request an 
administrative review of the deter-
mination(s) as set forth in paragraph 
(c)(2)(i) of this section. 

(i) Submission of written materials. A 
candidate who disputes the Commis-
sion’s repayment determination(s) 
shall submit in writing, within 60 cal-
endar days after service of the Com-
mission’s notice, legal and factual ma-
terials demonstrating that no repay-
ment, or a lesser repayment, is re-
quired. Such materials may be sub-
mitted by counsel if the candidate so 
desires. The candidate’s failure to 
timely raise an issue in written mate-
rials presented pursuant to this para-
graph will be deemed a waiver of the 
candidate’s right to raise the issue at 
any future stage of proceedings includ-
ing any petition for review filed under 
26 U.S.C. 9041(a). 

(ii) Oral hearing. A candidate who 
submits written materials pursuant to 
paragraph (c)(2)(i) of this section may 
at the same time request in writing 
that the Commission provide such can-
didate with an opportunity to address 
the Commission in open session to 
demonstrate that no repayment, or a 
lesser repayment, is required. The can-
didate should identify in this request 
the repayment issues he or she wants 
to address at the oral hearing. If the 
Commission decides by an affirmative 
vote of four (4) of its members to grant 
the candidate’s request, it will inform 
the candidate of the date and time set 
for the oral hearing. At the date and 
time set by the Commission, the can-
didate or candidate’s designated rep-
resentative will be allotted an amount 
of time in which to make an oral pres-
entation to the Commission based upon 

the legal and factual materials sub-
mitted under paragraph (c)(2)(ii) of this 
section. The candidate or representa-
tive will also have the opportunity to 
answer any questions from individual 
members of the Commission. 

(3) Repayment determination upon re-
view. In deciding whether to revise any 
repayment determination(s) following 
an administrative review pursuant to 
paragraph (c)(2) of this section, the 
Commission will consider any submis-
sion made under paragraph (c)(2)(i) and 
any oral hearing conducted under para-
graph (c)(2)(ii), and may also consider 
any new or additional information 
from other sources. A determination 
following an administrative review 
that a candidate must repay a certain 
amount will be accompanied by a writ-
ten statement of reasons supporting 
the Commission’s determination(s). 
This statement will explain the legal 
and factual reasons underlying the 
Commission’s determination(s) and 
will summarize the results of any in-
vestigation(s) upon which the deter-
mination(s) are based. 

(d) Repayment period. (1) Within 90 
calendar days of service of the notice of 
the Commission’s repayment deter-
mination(s), the candidate shall repay 
to the United States Treasury the 
amounts which the Commission has de-
termined to be repayable. Upon appli-
cation by the candidate, the Commis-
sion may grant an extension of up to 90 
calendar days in which to make repay-
ment. 

(2) If the candidate requests an ad-
ministrative review of the Commis-
sion’s repayment determination(s) 
under paragraph (c)(2) of this section, 
the time for repayment will be sus-
pended until the Commission has con-
cluded its administrative review of the 
repayment determination(s). Within 30 
calendar days after service of the no-
tice of the Commission’s post-adminis-
trative review repayment determina-
tion(s), the candidate shall repay to 
the United States Treasury the 
amounts which the Commission has de-
termined to be repayable. Upon appli-
cation by the candidate, the Commis-
sion may grant an extension of up to 90 
calendar days in which to make repay-
ment. 
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(3) Interest shall be assessed on all 
repayments made after the initial 90- 
day repayment period established at 
paragraph (d)(1) of this section or the 
30-day repayment period established at 
paragraph (d)(2) of this section. The 
amount of interest due shall be the 
greater of: 

(i) An amount calculated in accord-
ance with 28 U.S.C. 1961 (a) and (b); or 

(ii) The amount actually earned on 
the funds set aside under this section. 

(e) Computation of time. The time pe-
riods established by this section shall 
be computed in accordance with 11 CFR 
111.2. 

(f) Additional repayments. Nothing in 
this section will prevent the Commis-
sion from making additional repay-
ment determinations on one or more of 
the bases set forth at 11 CFR 9038.2(b) 
after it has made a repayment deter-
mination on any such basis. The Com-
mission may make additional repay-
ment determinations where there exist 
facts not used as the basis for any pre-
vious determination. Any such addi-
tional repayment determination will 
be made in accordance with the provi-
sions of this section. 

(g) Newly-discovered assets. If, after 
any repayment determination made 
under this section, a candidate or his 
or her authorized committee(s) re-
ceives or becomes aware of assets not 
previously included in any statement 
of net outstanding campaign obliga-
tions submitted pursuant to 11 CFR 
9034.5, the candidate or his or her au-
thorized committee(s) shall promptly 
notify the Commission of such newly- 
discovered assets. Newly-discovered as-
sets may include refunds, rebates, late- 
arriving receivables, and actual re-
ceipts for capital assets in excess of the 
value specified in any previously-sub-
mitted statement of net outstanding 
campaign obligations. Newly-discov-
ered assets may serve as a basis for ad-
ditional repayment determinations 
under 11 CFR 9038.2(f). 

(h) Petitions for rehearing; stays pend-
ing appeal. The candidate may file a pe-
tition for rehearing of a repayment de-
termination in accordance with 11 CFR 
9038.5(a). The candidate may request a 
stay of a repayment determination in 
accordance with 11 CFR 9038.5(c) pend-

ing the candidate’s appeal of that re-
payment determination. 

[56 FR 35945, July 29, 1991, as amended at 60 
FR 31886, June 16, 1995; 60 FR 57538, 57539, 
Nov. 16, 1995; 61 FR 69020, Dec. 31, 1996; 68 FR 
47421, Aug. 8, 2003] 

§ 9038.3 Liquidation of obligations; re-
payment. 

(a) The candidate may retain 
amounts received from the matching 
payment account for a period not ex-
ceeding 6 months after the matching 
payment period to pay qualified cam-
paign expenses incurred by the can-
didate. 

(b) After all obligations have been 
liquidated, the candidate shall so in-
form the Commission in writing. 

(c)(1) If on the last day of candidate 
eligibility the candidate’s net out-
standing campaign obligations, as de-
fined in 11 CFR 9034.5, reflect a surplus, 
the candidate shall within 30 calendar 
days of the ineligibility date repay to 
the Secretary an amount which rep-
resents the amount of matching funds 
contained in the candidate’s surplus. 
The amount shall be an amount equal 
to that portion of the surplus which 
bears the same ratio to the total sur-
plus that the total amount received by 
the candidate from the matching pay-
ment account bears to the total depos-
its made to the candidate’s accounts. 

(2) For purposes of this subsection, 
total deposits means all deposits to all 
candidate accounts minus transfers be-
tween accounts, refunds, rebates, reim-
bursements, checks returned for insuf-
ficient funds, proceeds of loans and 
other similar amounts. 

(3) Notwithstanding the payment of 
any amounts to the United States 
Treasury under this section, the Com-
mission may make surplus repayment 
determination(s) which require repay-
ment in accordance with 11 CFR 9038.2. 

§ 9038.4 Extensions of time. 
(a) It is the policy of the Commission 

that extensions of time under 11 CFR 
part 9038 shall not be routinely grant-
ed. 

(b) Whenever a candidate has a right 
or is required to take action within a 
period of time prescribed by 11 CFR 
part 9038 or by notice given thereunder, 
the candidate may apply in writing to 
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the Commission for an extension of 
time in which to exercise such right or 
take such action. The candidate shall 
demonstrate in the application for ex-
tension that good cause exists for his 
or her request. 

(c) An application for extension of 
time shall be made at least 7 calendar 
days prior to the expiration of the time 
period for which the extension is 
sought. The Commission may, upon a 
showing of good cause, grant an exten-
sion of time to a candidate who has ap-
plied for such extension in a timely 
manner. The length of time of any ex-
tension granted hereunder will be de-
cided by the Commission and may be 
less than the amount of time sought by 
the candidate in his or her application. 
If a candidate seeks an extension of 
any 60-day response period under 11 
CFR part 9038, the Commission may 
grant no more than one extension to 
that candidate, which extension shall 
not exceed 15 days. 

(d) If a candidate fails to seek an ex-
tension of time, exercise a right or 
take a required action prior to the ex-
piration of a time period prescribed by 
11 CFR part 9038 the Commission may, 
on the candidate’s showing of excus-
able neglect: 

(1) Permit such candidate to exercise 
his or her right(s), or take such re-
quired action(s) after the expiration of 
the prescribed time period; and 

(2) Take into consideration any infor-
mation obtained in connection with 
the exercise of any such right or taking 
of any such action before making deci-
sions or determinations under 11 CFR 
part 9038. 

[56 FR 35945, July 29, 1991, as amended at 60 
FR 31887, June 16, 1995] 

§ 9038.5 Petitions for rehearing; stays 
of repayment determinations. 

(a) Petitions for rehearing. (1) Fol-
lowing the Commission’s final deter-
mination under 11 CFR 9033.10 or 
9034.5(g) or the Commission’s repay-
ment determination under 11 CFR 
9038.2(c), the candidate may file a peti-
tion for rehearing setting forth the re-
lief desired and the legal and factual 
basis in support. To be considered by 
the Commission, petitions for rehear-
ing must: 

(i) Be filed within 20 calendar days 
after service of the Commission’s final 
determination or repayment deter-
mination; 

(ii) Raise new questions of law or fact 
that would materially alter the Com-
mission’s final determination or repay-
ment determination; and 

(iii) Set forth clear and convincing 
grounds why such questions were not 
and could not have been presented dur-
ing the original determination process. 

(2) If a candidate files a timely peti-
tion under this section challenging a 
Commission repayment determination, 
the time for repayment of the amount 
at issue will be suspended until the 
Commission serves notice on the can-
didate of its determination on the peti-
tion. The time periods for making re-
payment under 11 CFR 9038.2(d) shall 
apply to any amounts determined to be 
repayable following the Commission’s 
consideration of a petition for rehear-
ing under this section. 

(b) Effect of failure to raise issues. The 
candidate’s failure to raise an argu-
ment in a timely fashion during the 
original determination process or in a 
petition for rehearing under this sec-
tion, as appropriate, shall be deemed a 
waiver of the candidate’s right to 
present such arguments in any future 
stage of proceedings including any pe-
tition for review filed under 26 U.S.C. 
9041(a). An issue is not timely raised in 
a petition for rehearing if it could have 
been raised earlier in response to the 
Commission’s original determination. 

(c) Stay of repayment determination 
pending appeal. (1)(i) The candidate 
may apply to the Commission for a 
stay of all or a portion of the amount 
determined to be repayable under this 
section or under 11 CFR 9038.2 pending 
the candidate’s appeal of that repay-
ment determination pursuant to 26 
U.S.C. 9041(a). The repayment amount 
requested to be stayed shall not exceed 
the amount at issue on appeal. 

(ii) A request for a stay shall be made 
in writing and shall be filed within 30 
calendar days after service of the Com-
mission’s decision on a petition for re-
hearing under paragraph (a) of this sec-
tion, or, if no petition for rehearing is 
filed, within 30 calendar days after 
service of the Commission’s repayment 
determination under 11 CFR 9038.2(c). 
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(2) The Commission’s approval of a 
stay request will be conditioned upon 
the candidate’s presentation of evi-
dence in the stay request that he or 
she: 

(i) Has placed the entire amount at 
issue in a separate interest-bearing ac-
count pending the outcome of the ap-
peal and that withdrawals from the ac-
count may only be made with the joint 
signatures of the candidate or his or 
her agent and a Commission represent-
ative; or 

(ii) Has posted a surety bond guaran-
teeing payment of the entire amount 
at issue plus interest; or 

(iii) Has met the following criteria: 
(A) He or she will suffer irreparable 

injury in the absence of a stay; and, if 
so, that 

(B) He or she has made a strong 
showing of the likelihood of success on 
the merits of the judicial action. 

(C) Such relief is consistent with the 
public interest; and 

(D) No other party interested in the 
proceedings would be substantially 
harmed by the stay. 

(3) In determining whether the can-
didate has made a strong showing of 
the likelihood of success on the merits 
under paragraph (c)(2)(iii)(B) of this 
section, the Commission may consider 
whether the issue on appeal presents a 
novel or admittedly difficult legal 
question and whether the equities of 
the case suggest that the status quo 
should be maintained. 

(4) All stays shall require the pay-
ment of interest on the amount at 
issue. The amount of interest due shall 
be calculated from the date 30 days 
after service of the Commission’s re-
payment determination under 11 CFR 
9038.2(c) and shall be the greater of: 

(i) An amount calculated in accord-
ance with 28 U.S.C. 1961 (a) and (b); or 

(ii) The amount actually earned on 
the funds set aside under this section. 

[56 FR 35945, July 29, 1991, as amended at 60 
FR 31887, June 16, 1995] 

§ 9038.6 Stale-dated committee checks. 
If the committee has checks out-

standing to creditors or contributors 
that have not been cashed, the com-
mittee shall notify the Commission. 
The committee shall inform the Com-
mission of its efforts to locate the pay-

ees, if such efforts have been necessary, 
and its efforts to encourage the payees 
to cash the outstanding checks. The 
committee shall also submit a check 
for the total amount of such out-
standing checks, payable to the United 
States Treasury. 

§ 9038.7 Administrative record. 

(a) The Commission’s administrative 
record for final determinations under 
11 CFR part 9033, sections 9034.5, 9036.5 
and part 9039, and for repayment deter-
minations under 11 CFR 9038.2, consists 
of all documents or materials sub-
mitted to the Commission for its con-
sideration in making those determina-
tions. The administrative record will 
include the certification of the Com-
mission’s vote(s), the audit report that 
is sent to the committee (for repay-
ment determinations), the state-
ment(s) of reasons, and the candidate 
agreement. The committee may in-
clude documents or materials in the 
administrative record by submitting 
them within the time periods set forth 
at 11 CFR 9033.3(b), 9033.4(a)(2), 
9033.6(c), 9033.7(b), 9033.9(b), 9034.5(g)(2), 
9036.5(e), 9038.1(c) and 9038.2(c)(2), as ap-
propriate. 

(b) The Commission’s administrative 
record for determinations under 11 CFR 
part 9033, sections 9034.5, 9036.5 and 
9038.2 and part 9039 does not include: 

(1) Documents and materials in the 
files of individual Commissioners or 
employees of the Commission that do 
not constitute a basis for the Commis-
sion’s decisions because they were not 
circulated to the Commission and were 
not referenced in documents that were 
circulated to the Commission; 

(2) Transcripts or audio tapes of Com-
mission discussions other than tran-
scripts or audio tapes of oral hearings 
pursuant to 11 CFR 9038.2(c)(2), al-
though such transcripts or tapes may 
be made available under 11 CFR parts 4 
or 5; or 

(3) Documents properly subject to 
privileges such as an attorney-client 
privilege, or items constituting attor-
ney work product. 

(c) The administrative record identi-
fied in paragraph (a) of this section is 
the exclusive record for the Commis-
sion’s determinations under 11 CFR 
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part 9033, §§ 9034.5, 9036.5 and 9038.2 and 
part 9039. 

[60 FR 31888, June 16, 1995] 

PART 9039—REVIEW AND 
INVESTIGATlON AUTHORlTY 

Sec. 
9039.1 Retention of books and records. 
9039.2 Continuing review. 
9039.3 Examinations and audits; investiga-

tions. 

AUTHORITY: 26 U.S.C. 9039. 

SOURCE: 56 FR 35949, July 29, 1991, unless 
otherwise noted. 

§ 9039.1 Retention of books and 
records. 

The candidate and his or her author-
ized committee(s) shall keep all books, 
records and other information required 
under 11 CFR 9033.11, 9034.2 and part 
9036 for a period of three years pursu-
ant to 11 CFR 102.9(c) and shall furnish 
such books, records and information to 
the Commission on request. 

§ 9039.2 Continuing review. 
(a) In reviewing candidate submis-

sions made under 11 CFR part 9036 and 
in otherwise carrying out its respon-
sibilities under this subchapter, the 
Commission may routinely consider in-
formation from the following sources: 

(1) Any and all materials and commu-
nications which the candidate and his 
or her authorized committee(s) submit 
or provide under 11 CFR part 9036 and 
in response to inquiries or requests of 
the Commission and its staff; 

(2) Disclosure reports on file with the 
Commission; and 

(3) Other publicly available docu-
ments. 

(b) In carrying out the Commission’s 
responsibilities under this subchapter, 
Commission staff may contact rep-
resentatives of the candidate and his or 
her authorized committee(s) to discuss 
questions and to request documenta-
tion concerning committee activities 
and any submission made under 11 CFR 
part 9036. 

§ 9039.3 Examination and audits; in-
vestigations. 

(a) General. (1) The Commission will 
consider information obtained in its 

continuing review under 11 CFR 9039.2 
in making any certification, deter-
mination or finding under this sub-
chapter. If the Commission decides by 
an affirmative vote of four of its mem-
bers that additional information must 
be obtained in connection with any 
such certification, determination or 
finding, it will conduct a further in-
quiry. A decision to conduct an inquiry 
under this section may be based on in-
formation that is obtained under 11 
CFR 9039.2, received by the Commission 
from outside sources, or otherwise 
ascertained by the Commission in car-
rying out its supervisory responsibil-
ities under the Presidential Primary 
Matching Payment Account Act and 
the Federal Election Campaign Act. 

(2) An inquiry conducted under this 
section may be used to obtain informa-
tion relevant to candidate eligibility, 
matchability of contributions and re-
payments to the United States Treas-
ury. Information obtained during such 
an inquiry may be used as the basis, or 
partial basis, for Commission certifi-
cations, determinations and findings 
under 11 CFR parts 9033, 9034, 9036 and 
9038. Information thus obtained may 
also be the basis of, or be considered in 
connection with, an investigation 
under 2 U.S.C. 437g and 11 CFR part 111. 

(3) Before conducting an inquiry 
under this section, the Commission 
will attempt to obtain relevant infor-
mation under the continuing review 
provisions of 11 CFR 9039.2. Matching 
payments will not be withheld pending 
the results of an inquiry under this sec-
tion unless the Commission finds pat-
ent irregularities suggesting the possi-
bility of fraud in materials submitted 
by, or in the activities of, the can-
didate or his or her authorized com-
mittee(s). 

(b) Procedures. (1) The Commission 
will notify the candidate of its decision 
to conduct an inquiry under this sec-
tion. The notice will summarize the 
legal and factual basis for the Commis-
sion’s decision. 

(2) The Commission’s inquiry may in-
clude, but is not limited to, the fol-
lowing: 

(i) A field audit of the candidate’s 
books and records; 
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(ii) Field interviews of agents and 
representatives of the candidate and 
his or her authorized committee(s); 

(iii) Verification of reported con-
tributions by contacting reported con-
tributors; 

(iv) Verification of disbursement in-
formation by contacting reported ven-
dors; 

(v) Written questions under order; 
(vi) Production of documents under 

subpoena; 
(vii) Depositions. 
(3) The provisions of 2 U.S.C. 437g and 

11 CFR part 111 will not apply to in-
quiries conducted under this section 
except that the provisions of 11 CFR 
111.12 through 111.15 shall apply to any 
orders or subpoenas issued by the Com-
mission. 

(4) If, at the close of the inquiry, the 
Commission determines that no action 
or no further action is warranted, the 
Commission shall so notify the can-
didate. If the inquiry results in an ad-
justment to the amount of certified 
matching funds, the procedures set 
forth at 11 CFR 9036.5 or 9038.1 shall be 
followed, as appropriate. If the inquiry 
coincides with an audit undertaken 
pursuant to 11 CFR 9038.1, the informa-
tion obtained in the inquiry will be uti-
lized in making the repayment deter-
mination. If the inquiry results in an 
initial or additional repayment deter-
mination, the procedures set forth at 11 
CFR 9038.2, 9038.4, and 9038.5 shall be 
followed. 

[56 FR 35949, July 29, 1991; 56 FR 42380, Aug. 
27, 1991; 60 FR 31888, June 16, 1995] 
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