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disinterested determination as to the
fair market value of the stock if such
stock is available; or

(d) Sell full shares representing all
the fractions at public auction, or to
the highest bidder after having solic-
ited and received sealed bids from at
least three licensed stock brokers. The
national bank shall distribute the pro-
ceeds of the sale pro rata to share-
holders who otherwise would be enti-
tled to the fractional shares.

Subpart F—Federal Branches and
Agencies

§5.70 Federal branches and agencies.

(a) Authority. 12 U.S.C. 93a and 3101 et
seq.

(b) Scope. This subpart describes the
filing requirements for corporate ac-
tivities and transactions involving
Federal branches and agencies of for-
eign banks. Substantive rules and poli-
cies for specific applications are con-
tained in 12 CFR part 28.

(c) Definitions. For purposes of this
subpart:

(1) To establish a Federal branch or
agency means to:

(i) Open and conduct business
through an initial or additional Fed-
eral branch or agency;

(ii) Acquire directly, through merger,
consolidation, or similar transaction
with another foreign bank, the oper-
ations of a Federal branch or agency
that is open and conducting business;

(iii) Acquire a Federal branch or
agency through the acquisition of a
foreign bank subsidiary that will cease
to operate in the same corporate form
following the acquisition;

(iv) Convert a state branch or state
agency operated by a foreign bank, or a
commercial lending company con-
trolled by a foreign bank, into a Fed-
eral branch or agency;

(v) Relocate a Federal branch or
agency within a state or from one state
to another; or

(vi) Convert a Federal agency or a
limited Federal branch into a Federal
branch.

(2) Federal branch includes a limited
Federal branch unless otherwise pro-
vided.

(d) Filing requirements—(1) General.
Unless otherwise provided in 12 CFR
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part 28, a Federal branch or agency
shall comply with the applicable re-
quirements of this part.

(2) Applications. A foreign bank shall
submit an application and obtain prior
approval from the OCC before it:

(i) Establishes a Federal branch or
agency; or

(ii) Exercises fiduciary powers at a
Federal branch. A foreign bank may
submit an application to exercise fidu-
ciary powers at the time of filing an
application for a Federal branch Ili-
cense or at any subsequent date.

[61 FR 60363, Nov. 27, 1996, as amended at 68
FR 70698, Dec. 19, 2003]
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SOURCE: 57 FR 44891, Sept. 29, 1992, unless
otherwise noted.

Subpart A—Capital Categories

§6.1 Authority, purpose, scope, and
other supervisory authority.

(a) Authority. This part is issued by
the Office of the Comptroller of the
Currency (OCC) pursuant to section 38
(section 38) of the Federal Deposit In-
surance Act (FDI Act) as added by sec-
tion 131 of the Federal Deposit Insur-
ance Corporation Improvement Act of
1991 (Pub. L. 102-242, 105 Stat. 2236
(1991)) (12 U.S.C. 18310).
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(b) Purpose. Section 38 of the FDI Act
establishes a framework of supervisory
actions for insured depository institu-
tions that are not adequately capital-
ized. The principal purpose of this sub-
part is to define, for insured national
banks, the capital measures and cap-
ital levels, and for insured federal
branches, comparable asset-based
measures and levels, that are used for
determining the supervisory actions
authorized under section 38 of the FDI
Act. This part 6 also establishes proce-
dures for submission and review of cap-
ital restoration plans and for issuance
and review of directives and orders pur-
suant to section 38.

(c) Scope. This subpart implements
the provisions of section 38 of the FDI
Act as they apply to insured national
banks and insured federal branches.
Certain of these provisions also apply
to officers, directors and employees of
these insured institutions. Other provi-
sions apply to any company that con-
trols an insured national bank or in-
sured federal branch and to the affili-
ates of an insured national bank or in-
sured federal branch.

(d) Other supervisory authority. Nei-
ther section 38 nor this part in any way
limits the authority of the OCC under
any other provision of law to take su-
pervisory actions to address unsafe or
unsound practices, deficient capital
levels, violations of law, unsafe or un-
sound conditions, or other practices.
Action under section 38 of the FDI Act
and this part may be taken independ-
ently of, in conjunction with, or in ad-
dition to any other enforcement action
available to the OCC, including
issuance of cease and desist orders,
capital directives, approval or denial of
applications or notices, assessment of
civil money penalties, or any other ac-
tions authorized by law.

(e) Disclosure of capital categories. The
assignment of an insured national bank
or insured federal branch under this
subpart within a particular capital cat-
egory is for purposes of implementing
and applying the provisions of section
38. Unless permitted by the OCC or oth-
erwise required by law, no bank may
state in any advertisement or pro-
motional material its capital category
under this subpart or that the OCC or
any other federal banking agency has
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assigned the bank to a particular cap-
ital category.

§6.2 Definitions.

For purposes of section 38 and this
part, the definitions related to capital
in part 3 of this chapter shall apply. In
addition, except as modified in this
section or unless the context otherwise
requires, the terms used in this subpart
have the same meanings as set forth in
section 38 and section 3 of the FDI Act.

(a) Bank means all insured national
banks and all insured federal branches,
except where otherwise provided in this
subpart.

(b)(1) Control has the same meaning
assigned to it in section 2 of the Bank
Holding Company Act (12 U.S.C. 1841),
and the term controlled shall be con-
strued consistently with the term con-
trol.

(2) Ezxclusion for fiduciary ownership.
No insured depository institution or
company controls another insured de-
pository institution or company by vir-
tue of its ownership or control of
shares in a fiduciary capacity. Shares
shall not be deemed to have been ac-
quired in a fiduciary capacity if the ac-
quiring insured depository institution
or company has sole discretionary au-
thority to exercise voting rights with
respect thereto.

(3) Exclusion for debts previously con-
tracted. No insured depository institu-
tion or company controls another in-
sured depository institution or com-
pany by virtue of its ownership or con-
trol of shares acquired in securing or
collecting a debt previously contracted
in good faith, until two years after the
date of acquisition. The two-year pe-
riod may be extended at the discretion
of the appropriate federal banking
agency for up to three one-year peri-
ods.

(c) Controlling person means any per-
son having control of an insured depos-
itory institution and any company con-
trolled by that person.

(d) Leverage ratio means the ratio of
Tier 1 capital to adjusted total assets,
as calculated in accordance with the
OCC’s Minimum Capital Ratios in part
3 of this chapter.

(e) Management fee means any bpay-
ment of money or provision of any
other thing of value to a company or
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individual for the provision of manage-
ment services or advice to the bank or
related overhead expenses, including
payments related to supervisory, exec-
utive, managerial, or policymaking
functions, other than compensation to
an individual in the individual’s capac-
ity as an officer or employee of the
bank.

(f) Risk-weighted assets means total
risk weighted assets, as calculated in
accordance with the OCC’s Minimum
Capital Ratios in part 3 of this chapter.

(g) Tangible equity means the amount
of Tier 1 capital elements in the OCC’s
Risk-Based Capital Guidelines (appen-
dix A to part 3 of this chapter) plus the
amount of outstanding cumulative per-
petual preferred stock (including re-
lated surplus) minus all intangible as-
sets except mortgage servicing assets
to the extent permitted in Tier 1 cap-
ital under section 2(c)(2) in appendix A
to part 3 of this chapter.

(h) Tier 1 capital means the amount of
Tier 1 capital as defined in the OCC’s
Minimum Capital Ratios in part 3 of
this chapter.

(1) Tier 1 risk-based capital ratio means
the ratio of Tier 1 capital to risk
weighted assets, as calculated in ac-
cordance with the OCC’s Minimum
Capital Ratios in part 3 of this chapter.

(j) Total assets means quarterly aver-
age total assets as reported in a bank’s
Consolidated Reports of Condition and
Income (Call Report), minus intangible
assets as provided in the definition of
tangible equity. The OCC reserves the
right to require a bank to compute and
maintain its capital ratios on the basis
of actual, rather than average, total
assets when computing tangible equity.

(k) Total risk-based capital ratio means
the ratio of qualifying total capital to
risk-weighted assets, as calculated in
accordance with the OCC’s Minimum
Capital Ratios in part 3 of this chapter.

[67 FR 44891, Sept. 29, 1992, as amended at 60
FR 39229, Aug. 1, 1995; 63 FR 42674, Aug. 10,
1998]

§6.3 Notice of capital category.

(a) Effective date of determination of
capital category. A bank shall be
deemed to be within a given capital
category for purposes of section 38 of
the FDI Act and this part as of the date
the bank is notified of, or is deemed to
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have notice of, its capital category pur-
suant to paragraph (b) of this section.

(b) Notice of capital category. A bank
shall be deemed to have been notified
of its capital levels and its capital cat-
egory as of the most recent date:

(1) A Consolidated Report of Condi-
tion and Income (Call Report) is re-
quired to be filed with the OCC;

(2) A final report of examination is
delivered to the bank; or

(3) Written notice is provided by the
OCC to the bank of its capital category
for purposes of section 38 of the FDI
Act and this part or that the bank’s
capital category has changed as pro-
vided in paragraph (c) of this section or
§6.1 of this subpart and subpart M of
part 19 of this chapter.

(c) Adjustments to reported capital lev-
els and capital category—(1) Notice of ad-
justment by bank. A bank shall provide
the OCC with written notice that an
adjustment to the bank’s capital cat-
egory may have occurred no later than
15 calendar days following the date
that any material event has occurred
that would cause the bank to be placed
in a lower capital category from the
category assigned to the bank for pur-
poses of section 38 and this part on the
basis of the bank’s most recent Call
Report or report of examination.

(2) Determination to change capital cat-
egory. After receiving notice pursuant
to paragraph (c)(1) of this section, the
OCC shall determine whether to change
the capital category of the bank and
shall notify the bank of the OCC’s de-
termination.

§6.4 Capital measures and capital cat-
egory definitions.

(a) Capital measures. For purposes of
section 38 and this part, the relevant
capital measures shall be:

(1) The total risk-based capital ratio;

(2) The Tier 1 risk-based capital
ratio;

(3) The leverage ratio.

(b) Capital categories. For purposes of
the provisions of section 38 and this
part, a bank shall be deemed to be:

(1) Well capitalized if the bank:

(i) Has a total risk-based capital
ratio of 10.0 percent or greater; and

(ii) Has a Tier 1 risk-based capital
ratio of 6.0 percent or greater; and
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(iii) Has a leverage ratio of 5.0 per-
cent or greater; and

(iv) Is not subject to any written
agreement, order or capital directive,
or prompt corrective action directive
issued by the OCC pursuant to section
8 of the FDI Act, the International
Lending Supervision Act of 1983 (12
U.S.C. 3907), or section 38 of the FDI
Act, or any regulation thereunder, to
meet and maintain a specific capital
level for any capital measure.

(2) Adequately capitalized if the bank:

(i) Has a total risk-based capital
ratio of 8.0 percent or greater; and

(ii) Has a Tier 1 risk-based capital
ratio of 4.0 percent or greater; and

(iii) Has:

(A) A leverage ratio of 4.0 percent or
greater; or

(B) A leverage ratio of 3.0 percent or
greater if the bank is rated 1 in the
most recent examination of the bank;
and

(iv) Does not meet the definition of a
well capitalized bank.

(3) Undercapitalized if the bank:

(i) Has a total risk-based capital
ratio that is less than 8.0 percent; or

(ii) Has a Tier 1 risk-based capital
ratio that is less than 4.0 percent; or

(iii) (A) Except as provided in para-
graph (b)(3)(iii) (B) of this section, has
a leverage ratio that is less than 4.0
percent; or

(B) If the bank is rated 1 in the most
recent examination of the bank, has a
leverage ratio that is less than 3.0 per-
cent.

(4) Significantly undercapitalized if the
bank has:

(i) A total risk-based capital ratio
that is less than 6.0 percent; or

(ii) A Tier 1 risk-based capital ratio
that is less than 3.0 percent; or

(iii) A leverage ratio that is less than
3.0 percent.

(5) Critically undercapitaliced if the
bank has a ratio of tangible equity to
total assets that is equal to or less
than 2.0 percent.

(c) Capital categories for insured federal
branches. For purposes of the provi-
sions of section 38 of the FDI Act and
this part, an insured federal branch
shall be deemed to be:

(1) Well capitalized if the insured fed-
eral branch:

§6.4

(i) Maintains the pledge of assets re-
quired under 12 CFR 347.210; and

(ii) Maintains the eligible assets pre-
scribed under 12 CFR 347.211 at 108 per-
cent or more of the preceding quarter’s
average book value of the insured
branch’s third-party liabilities; and

(iii) Has not received written notifi-
cation from:

(A) The OCC to increase its capital
equivalency deposit  pursuant to
§28.6(a) of this chapter, or to comply
with asset maintenance requirements
pursuant to §28.9 of this chapter; or

(B) The FDIC to pledge additional as-
sets pursuant to 12 CFR 346.19 or to
maintain a higher ratio of eligible as-
sets pursuant to 12 CFR 346.20.

(2) Adequately Capitaliced if the in-
sured federal branch:

(i) Maintains the pledge of assets pre-
scribed under 12 CFR 346.19; and

(ii) Maintains the eligible assets pre-
scribed under 12 CFR 346.20 at 106 per-
cent or more of the preceding quarter’s
average book value of the insured
branch’s third-party liabilities; and

(iii) Does not meet the definition of a
well capitalized insured federal branch.

(3) Undercapitalized if the insured fed-
eral branch:

(i) Fails to maintain the pledge of as-
sets required under 12 CFR 346.19; or

(ii) Fails to maintain the eligible as-
sets prescribed under 12 CFR 346.20 at
106 percent or more of the preceding
quarter’s average book value of the in-
sured branch’s third-party liabilities.

(4) Significantly undercapitaliced if it
fails to maintain the eligible assets
prescribed under 12 CFR 346.20 at 104
percent or more of the preceding quar-
ter’s average book value of the insured
federal branch’s third-party liabilities.

(5) Critically undercapitalized if it fails
to maintain the eligible assets pre-
scribed under 12 CFR 346.20 at 102 per-
cent or more of the preceding quarter’s
average book value of the insured fed-
eral branch’s third-party liabilities.

(d) Reclassification based on super-
visory criteria other than capital. The
OCC may reclassify a well capitalized
bank as adequately capitalized and
may require an adequately capitalized
or an undercapitalized bank to comply
with certain mandatory or discre-
tionary supervisory actions as if the
bank were in the next lower capital
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category (except that the OCC may not
reclassify a significantly undercapital-
ized bank as critically undercapital-
ized) (each of these actions are herein-
after referred to generally as reclassi-
fications) in the following cir-
cumstances:

(1) Unsafe or unsound condition. The
OCC has determined, after notice and
opportunity for hearing pursuant to
subpart M of part 19 of this chapter,
that the bank is in unsafe or unsound
condition; or

(2) Unsafe or unsound practice. The
OCC has determined, after notice and
opportunity for hearing pursuant to
subpart M of part 19 of this chapter,
that in the most recent examination of
the bank, the bank received, and has
not corrected a less-than-satisfactory
rating for any of the categories of asset
quality, management, earnings, or li-
quidity.

[67 FR 44891, Sept. 29, 1992, as amended at 68
FR 70131, Dec. 17, 2003]

§6.5 Capital restoration plans.

(a) Schedule for filing plan—(1) In gen-
eral. A bank shall file a written capital
restoration plan with the OCC within
45 days of the date that the bank re-
ceives notice or is deemed to have no-
tice that the bank is undercapitalized,
significantly undercapitalized, or criti-
cally undercapitalized, unless the OCC
notifies the bank in writing that the
plan is to be filed within a different pe-
riod. An adequately capitalized bank
that has been required pursuant to §6.4
and subpart M of part 19 of this chapter
to comply with supervisory actions as
if the bank were undercapitalized is
not required to submit a capital res-
toration plan solely by virtue of the re-
classification.

(2) Additional capital restoration plans.
Notwithstanding paragraph (a)(l) of
this section, a bank that has already
submitted and is operating under a
capital restoration plan approved
under section 38 and this subpart is not
required to submit an additional cap-
ital restoration plan based on a revised
calculation of its capital measures or a
reclassification of the institution
under §6.4 and subpart M of part 19 of
this chapter unless the OCC notifies
the bank that it must submit a new or
revised capital plan. A bank that is no-
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tified that it must submit a new or re-
vised capital restoration plan shall file
the plan in writing with the OCC with-
in 45 days of receiving such notice, un-
less the OCC notifies the bank in writ-
ing that the plan must be filed within
a different period.

(b) Contents of plan. All financial data
submitted in connection with a capital
restoration plan shall be prepared in
accordance with the instructions pro-
vided on the Call Report, unless the
OCC instructs otherwise. The capital
restoration plan shall include all of the
information required to be filed under
section 38(e)(2) of the FDI Act. A bank
that is required to submit a capital res-
toration plan as the result of a reclas-
sification of the bank, pursuant to §6.4
and subpart M of part 19 of this chap-
ter, shall include a description of the
steps the bank will take to correct the
unsafe or unsound condition or prac-
tice. No plan shall be accepted unless it
includes any performance guarantee
described in section 38(e)(2)(C) of that
Act by each company that controls the
bank.

(c) Review of capital restoration plans.
Within 60 days after receiving a capital
restoration plan under this subpart,
the OCC shall provide written notice to
the bank of whether the plan has been
approved. The OCC may extend the
time within which notice regarding ap-
proval of a plan shall be provided.

(d) Disapproval of capital restoration
plan. If a capital restoration plan is not
approved by the OCC, the bank shall
submit a revised capital restoration
plan within the time specified by the
OCC. Upon receiving notice that its
capital restoration plan has not been
approved, any undercapitalized bank
(as defined in §6.4) shall be subject to
all of the provisions of section 38 and
this part applicable to significantly
undercapitalized institutions. These
provisions shall be applicable until
such time as a new or revised capital
restoration plan submitted by the bank
has been approved by the OCC.

(e) Failure to submit a capital restora-
tion plan. A bank that is undercapital-
ized (as defined in §6.4) and that fails
to submit a written capital restoration
plan within the period provided in this
section shall, upon the expiration of
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that period, be subject to all of the pro-
visions of section 38 and this part ap-
plicable to significantly undercapital-
ized banks.

(f) Failure to implement a capital res-
toration plan. Any undercapitalized
bank that fails, in any material re-
spect, to implement a capital restora-
tion plan shall be subject to all of the
provisions of section 38 and this part
applicable to significantly under-
capitalized banks.

(g) Amendment of capital restoration
plan. A bank that has submitted an ap-
proved capital restoration plan may,
after prior written notice to and ap-
proval by the OCC, amend the plan to
reflect a change in circumstance. Until
such time as a proposed amendment
has been approved, the bank shall im-
plement the capital restoration plan as
approved prior to the proposed amend-
ment.

(h) Notice to FDIC. Within 45 days of
the effective date of OCC approval of a
capital restoration plan, or any amend-
ment to a capital restoration plan, the
OCC shall provide a copy of the plan or
amendment to the Federal Deposit In-
surance Corporation.

(i) Performance guarantee by companies
that control a bank—(1) Limitation on li-
ability—({1) Amount limitation. The ag-
gregate liability under the guarantee
provided under section 38 and this sub-
part for all companies that control a
specific bank that is required to submit
a capital restoration plan under this
subpart shall be limited to the lesser
of:

(A) An amount equal to 5.0 percent of
the bank’s total assets at the time the
bank was notified or deemed to have
notice that the bank was undercapital-
ized; or

(B) The amount necessary to restore
the relevant capital measures of the
bank to the levels required for the
bank to be classified as adequately cap-
italized, as those capital measures and
levels are defined at the time that the
bank initially fails to comply with a
capital restoration plan under this sub-
part.

(ii) Limit on duration. The guarantee
and limit of liability under section 38
and this subpart shall expire after the
OCC notifies the bank that it has re-
mained adequately capitalized for each
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of four consecutive calendar quarters.
The expiration or fulfillment by a com-
pany of a guarantee of a capital res-
toration plan shall not limit the liabil-
ity of the company under any guar-
antee required or provided in connec-
tion with any capital restoration plan
filed by the same bank after expiration
of the first guarantee.

(iii) Collection on guarantee. Each
company that controls a given bank
shall be jointly and severally liable for
the guarantee for such bank as re-
quired under section 38 and this sub-
part, and the OCC may require pay-
ment of the full amount of that guar-
antee from any or all of the companies
issuing the guarantee.

(2) Failure to provide guarantee. In the
event that a bank that is controlled by
any company submits a capital res-
toration plan that does not contain the
guarantee required under section
38(e)(2) of the FDI Act, the bank shall,
upon submission of the plan, be subject
to the provisions of section 38 and this
part that are applicable to banks that
have not submitted an acceptable cap-
ital restoration plan.

(38) Failure to perform guarantee. Fail-
ure by any company that controls a
bank to perform fully its guarantee of
any capital plan shall constitute a ma-
terial failure to implement the plan for
purposes of section 38(f) of the FDI Act.
Upon such failure, the bank shall be
subject to the provisions of section 38
and this part that are applicable to
banks that have failed in a material re-
spect to implement a capital restora-
tion plan.

(3) Enforcement of capital restoration
plan. The failure of a bank to imple-
ment, in any material respect, a cap-
ital restoration plan required under
section 38 and this section shall subject
the bank to the assessment of civil
money penalties pursuant to section
8(1)(2)(A) of the FDI Act.

§6.6 Mandatory and discretionary su-
pervisory actions under section 38.

(a) Mandatory supervisory actions—(1)
Provisions applicable to all banks. All
banks are subject to the restrictions
contained in section 38(d) of the FDI
Act on payment of capital distribu-
tions and management fees.
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(2) Provisions applicable to wunder-
capitalized, significantly undercapital-
ized, and critically undercapitalized
banks. Immediately upon receiving no-
tice or being deemed to have notice, as
provided in §6.3, that the bank is
undercapitalized, significantly under-
capitalized, or critically undercapital-
ized, the bank shall become subject to
the provisions of section 38 of the FDI
Act—

(i) Restricting payment of capital
distributions and management fees
(section 38(d));

(ii) Requiring that the OCC monitor
the condition of the bank (section
38(e)(1));

(iii) Requiring submission of a cap-
ital restoration plan within the sched-
ule established in this subpart (section
38(e)(2));

(iv) Restricting the growth of the
bank’s assets (section 38(e)(3)); and

(v) Requiring prior approval of cer-
tain expansion proposals (section
38(e)(4)).

(3) Additional provisions applicable to
significantly undercapitalized, and criti-
cally undercapitaliced banks. In addition
to the provisions of section 38 of the
FDI Act described in paragraph (a)(2) of
this section, immediately upon receiv-
ing notice or being deemed to have no-
tice, as provided in this subpart, that
the bank is significantly undercapital-
ized, or critically undercapitalized or
that the bank is subject to the provi-
sions applicable to institutions that
are significantly undercapitalized be-
cause it has failed to submit or imple-
ment, in any material respect, an ac-
ceptable capital restoration plan, the
bank shall become subject to the provi-
sions of section 38 of the FDI Act that
restrict compensation paid to senior
executive officers of the institution
(section 38(f)(4)).

(4) Additional provisions applicable to
critically undercapitalized banks. In addi-
tion to the provisions of section 38 of
the FDI Act described in paragraphs (a)
(2) and (3) of this section, immediately
upon receiving notice or being deemed
to have notice, as provided in §6.3, that
the bank is critically undercapitalized,
the bank shall become subject to the
provisions of section 38 of the FDI
Act—
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(i) Restricting the activities of the
bank (section 38(h)(1)); and

(ii) Restricting payments on subordi-
nated debt of the bank (section
38(h)(2)).

(b) Discretionary supervisory actions.
In taking any action under section 38
that is within the OCC’s discretion to
take in connection with a bank that is
deemed to be undercapitalized, signifi-
cantly undercapitalized, or critically
undercapitalized, or has been reclassi-
fied as undercapitalized or signifi-
cantly undercapitalized; an officer or
director of such bank; or a company
that controls such bank, the OCC shall
follow the procedures for issuing direc-
tives under subpart B of this part and
subpart N of part 19 of this chapter, un-
less otherwise provided in section 38 or
this part.

Subpart B—Directives To Take
Prompt Corrective Action

§6.20 Scope.

The rules and procedures set forth in
this subpart apply to insured national
banks, insured federal branches and
senior executive officers and directors
of banks that are subject to the provi-
sions of section 38 of the Federal De-
posit Insurance Act (section 38) and
subpart A of this part.

§6.21 Notice of intent to issue a direc-
tive.

(a) Notice of intent to issue a directive—
(1) In general. The OCC shall provide an
undercapitalized, significantly under-
capitalized, or critically undercapital-
ized bank prior written notice of the
OCC’s intention to issue a directive re-
quiring such bank or company to take
actions or to follow proscriptions de-
scribed in section 38 that are within
the OCC’s discretion to require or im-
pose under section 38 of the FDI Act,
including section 38 (e)(5), (£)(2), (£)(3),
or (f)(5). The bank shall have such time
to respond to a proposed directive as
provided under §6.22.

(2) Immediate issuance of final direc-
tive. If the OCC finds it necessary in
order to carry out the purposes of sec-
tion 38 of the FDI Act, the OCC may,
without providing the notice prescribed
in paragraph (a)(1) of this section, issue
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a directive requiring a bank imme-
diately to take actions or to follow
proscriptions described in section 38
that are within the OCC’s discretion to
require or impose under section 38 of
the FDI Act, including section 38 (e)(5),
()(2), (£)3), or (f)(6). A bank that is
subject to such an immediately effec-
tive directive may submit a written ap-
peal of the directive to the OCC. Such
an appeal must be received by the OCC
within 14 calendar days of the issuance
of the directive, unless the OCC per-
mits a longer period. The OCC shall
consider any such appeal, if filed in a
timely matter, within 60 days of receiv-
ing the appeal. During such period of
review, the directive shall remain in ef-
fect unless the OCC, in its sole discre-
tion, stays the effectiveness of the di-
rective.

(b) Contents of notice. A notice of in-
tention to issue a directive shall in-
clude:

(1) A statement of the bank’s capital
measures and capital levels;

(2) A description of the restrictions,
prohibitions or affirmative actions
that the OCC proposes to impose or re-
quire;

(3) The proposed date when such re-
strictions or prohibitions would be ef-
fective or the proposed date for com-
pletion of such affirmative actions; and

(4) The date by which the bank sub-
ject to the directive may file with the
OCC a written response to the notice.

§6.22 Response to notice.

(a) Time for response. A bank may file
a written response to a notice of intent
to issue a directive within the time pe-
riod set by the OCC. The date shall be
at least 14 calendar days from the date
of the notice unless the OCC deter-
mines that a shorter period is appro-
priate in light of the financial condi-
tion of the bank or other relevant cir-
cumstances.

(b) Content of response. The response
should include:

(1) An explanation why the action
proposed by the OCC is not an appro-
priate exercise of discretion under sec-
tion 38;

(2) Any recommended modification of
the proposed directive; and

(3) Any other relevant information,
mitigating circumstances, documenta-

§6.25

tion, or other evidence in support of
the position of the bank regarding the
proposed directive.

(c) Failure to file response. Failure by
a bank to file with the OCC, within the
specified time period, a written re-
sponse to a proposed directive shall
constitute a waiver of the opportunity
to respond and shall constitute consent
to the issuance of the directive.

§6.23 Decision and issuance of a
prompt corrective action directive.

(a) OCC consideration of response.
After considering the response, the
OCC may:

(1) Issue the directive as proposed or
in modified form;

(2) Determine not to issue the direc-
tive and so notify the bank; or

(3) Seek additional information or
clarification of the response from the
bank, or any other relevant source.

(b) [Reserved]

§6.24 Request for modification or re-
scission of directive.

Any bank that is subject to a direc-
tive under this subpart may, upon a
change in circumstances, request in
writing that the OCC reconsider the
terms of the directive, and may pro-
pose that the directive be rescinded or
modified. Unless otherwise ordered by
the OCC, the directive shall continue in
place while such request is pending be-
fore the OCC.

§6.25 Enforcement of directive.

(a) Judicial remedies. Whenever a bank
fails to comply with a directive issued
under section 38, the OCC may seek en-
forcement of the directive in the appro-
priate United States district court pur-
suant to section 8(i)(1) of the FDI Act.

(b) Administrative remedies. Pursuant
to section 8(i)(2)(A) of the FDI Act, the
OCC may assess a civil money penalty
against any bank that violates or oth-
erwise fails to comply with any final
directive issued under section 38 and
against any institution-affiliated party
who participates in such violation or
noncompliance.

(c) Other enforcement action. In addi-
tion to the actions described in para-
graphs (a) and (b) of this section, the
OCC may seek enforcement of the pro-
visions of section 38 or this part
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through any other judicial or adminis-
trative proceeding authorized by law.

PART 7—BANK ACTIVITIES AND
OPERATIONS

Subpart A—Bank Powers

Sec.

7.1000 National bank ownership of property.

7.1001 National bank acting as general in-
surance agent.

7.1002 National bank acting as finder.

7.1003 Money lent at banking offices or at
other than banking offices.

7.1004 Loans originating at other than
banking offices.

7.1005 Credit decisions at other than bank-
ing offices.

7.1006 Loan agreement providing for a share
in profits, income, or earnings or for
stock warrants.

7.1007 Acceptances.

7.1008 Preparing income tax returns for cus-
tomers or public.

7.1009 National bank holding
stock as nominee.

7.1010 Postal service by national bank.

7.1011 National bank acting as payroll
issuer.

7.1012 Messenger service.

7.1014 Sale of money orders at nonbanking
outlets.

7.1015 Receipt of stock from a small busi-
ness investment company.

7.1016 Independent undertakings
against documents.

7.1017 National bank as guarantor or surety
on indemnity bond.

7.1018 Automatic payment plan account.

7.1020 Purchase of open accounts.

7.1021 National bank participation in finan-
cial literacy programs.

collateral

to pay

Subpart B—Corporate Practices

7.2000 Corporate governance procedures.
7.2001 Notice of shareholders’ meetings.
7.2002 Director or attorney as proxy.

7.2003 Annual meeting for election of direc-
tors.

7.2004 Honorary
boards.

7.2005 Ownership of stock necessary to qual-
ify as director.

7.2006 Cumulative voting in election of di-
rectors.

7.2007 Filling vacancies and increasing
board of directors other than by share-
holder action.

7.2008 Oath of directors.

7.2009 Quorum of the board of directors;
proxies not permissible.

7.2010 Directors’ responsibilities.

7.2011 Compensation plans.

directors or advisory

12 CFR Ch. | (1-1-06 Edition)

7.2012 President as director; chief executive
officer.

7.2013 Fidelity bonds covering officers and
employees.

7.2014 Indemnification of institution-affili-
ated parties.

7.2015 Cashier.

7.2016 Restricting transfer of stock and
record dates.

7.2017 Facsimile signatures on bank stock
certificates.

7.2018 Lost stock certificates.

7.2019 Loans secured by a bank’s
shares.

7.2020 Acquisition and holding of shares as
treasury stock.

7.2021 Preemptive rights.

7.2022 Voting trusts.

7.2023 Reverse stock splits.

7.2024 Staggered terms for national bank di-
rectors and size of bank board.

own

Subpart C—Bank Operations

7.3000 Bank hours and closings.
7.3001 Sharing space and employees.

Subpart D—Preemption

7.4000 Visitorial powers.

7.4001 Charging interest at rates permitted
competing institutions; charging interest
to corporate borrowers.

7.4002 National bank charges.

7.4003 Establishment and operation of a re-
mote service unit by a national bank.
7.4004 Establishment and operation of a de-
posit production office by a national

bank.

7.4005 Combination of loan production of-
fice, deposit production office, and re-
mote service unit.

7.4006 Applicability of State law to national
bank operating subsidiaries.

7.4007 Deposit-taking.

7.4008 Lending.

7.4009 Applicability of state law to national
bank operations.

Subpart E—Electronic Activities

7.5000 Scope.

7.5001 Electronic activities that are part of,
or incidental to, the business of banking.

7.5002 Furnishing of products and services
by electronic means and facilities.

7.5003 Composite authority to engage in
electronic activities.

7.5004 Sale of excess electronic capacity and
by-products.

7.5005 National bank acting as digital cer-
tification authority.

7.5006 Data processing.

7.5007 Correspondent services.

7.5008 Location of national bank conducting
electronic activities.
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