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Federal Government’s direct benefit or 
use; and 

(b) In which substantial involvement 
is not expected between the Federal 
agency and the recipient when carrying 
out the activity contemplated by the 
award. 

§ 147.655 Individual. 
Individual means a natural person. 

§ 147.660 Recipient. 
Recipient means any individual, cor-

poration, partnership, association, unit 
of government (except a Federal agen-
cy) or legal entity, however organized, 
that receives an award directly from a 
Federal agency. 

§ 147.665 State. 
State means any of the States of the 

United States, the District of Colum-
bia, the Commonwealth of Puerto Rico, 
or any territory or possession of the 
United States. 

§ 147.670 Suspension. 

Suspension means an action taken by 
a Federal agency that immediately 
prohibits a recipient from partici-
pating in Federal Government procure-
ment contracts and covered non-
procurement transactions for a tem-
porary period, pending completion of 
an investigation and any judicial or ad-
ministrative proceedings that may 
ensue. A recipient so prohibited is sus-
pended, in accordance with the Federal 
Acquisition Regulation for procure-
ment contracts (48 CFR part 9, subpart 
9.4) and the common rule, Government- 
wide Debarment and Suspension (Non-
procurement), that implements Execu-
tive Order 12549 and Executive Order 
12689. Suspension of a recipient is a dis-
tinct and separate action from suspen-
sion of an award or suspension of pay-
ments under an award. 
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PART 300—GENERAL 
INFORMATION 

Sec. 
300.1 Introduction and mission. 
300.2 EDA Headquarters and regional of-

fices. 
300.3 Definitions. 

AUTHORITY: 42 U.S.C. 3121; 42 U.S.C. 3122; 42 
U.S.C. 3211; Department of Commerce Orga-
nization Order 10–4. 

SOURCE: 70 FR 47019, Aug. 11, 2005, unless 
otherwise noted. 

§ 300.1 Introduction and mission. 
EDA was created by Congress pursu-

ant to the Public Works and Economic 
Development Act of 1965 to provide fi-
nancial assistance to both rural and 
urban distressed communities. EDA’s 
mission is to lead the federal economic 
agenda by promoting innovation and 
competitiveness, preparing American 
regions for growth and success in the 
worldwide economy. EDA will fulfill its 
mission by fostering entrepreneurship, 
innovation and productivity through 
Investments in infrastructure develop-
ment, capacity building and business 
development in order to attract private 
capital investments and higher-skill, 
higher-wage jobs to Regions experi-
encing substantial and persistent eco-
nomic distress. EDA works in partner-
ship with distressed Regions to address 
problems associated with long-term 
economic distress as well as to assist 
those Regions experiencing sudden and 
severe economic dislocations, such as 
those resulting from natural disasters, 
conversions of military installations, 
changing trade patterns and the deple-
tion of natural resources. EDA Invest-
ments generally take the form of 
Grants to or Cooperative Agreements 
with Eligible Recipients. 

§ 300.2 EDA Headquarters and re-
gional offices. 

(a) EDA’s Headquarters Office is lo-
cated at: U.S. Department of Com-
merce, Economic Development Admin-
istration, 14th Street and Constitution 
Avenue, NW., Washington, DC 20230. 

(b) EDA has regional offices through-
out the United States and each re-
gional office’s contact information 
may be found on EDA’s Internet Web 
site at http://www.eda.gov or in the no-

tice of Federal Funding Opportunity 
published annually by EDA. Please 
contact the appropriate regional office 
to learn about EDA Investment oppor-
tunities in your Region. 

§ 300.3 Definitions. 
As used in this chapter, the following 

terms shall have the following mean-
ings: 

Assistant Secretary means the Assist-
ant Secretary for Economic Develop-
ment within the Department. 

Comprehensive Economic Development 
Strategy or CEDS means a strategy that 
meets the requirements of § 303.7 of this 
chapter. 

Cooperative Agreement means the fi-
nancial assistance award of EDA funds 
to an Eligible Recipient under PWEDA, 
where substantial involvement is ex-
pected between EDA and the Eligible 
Recipient in carrying out the activities 
contemplated in an agreement between 
the parties. See 31 U.S.C. 6305. 

Department means the U.S. Depart-
ment of Commerce. 

District Organization means an organi-
zation meeting the requirements of 
§ 304.2 of this chapter. 

Economic Development District or Dis-
trict or EDD means any Region in the 
United States designated by EDA as an 
Economic Development District under 
§ 304.1 of this chapter and also includes 
any economic development district 
designated as such under Section 403 of 
PWEDA, as in effect on February 10, 
1999. 

EDA means the Economic Develop-
ment Administration within the De-
partment. 

Eligible Applicant means an entity 
qualified to be an Eligible Recipient or 
its authorized representative. 

Eligible Recipient means a(n): 
(1) City or other political subdivision 

of a State, including a special purpose 
unit of State or local government en-
gaged in economic or infrastructure de-
velopment activities, or a consortium 
of political subdivisions; 

(2) State; 
(3) Institution of higher education or 

a consortium of institutions of higher 
education; 

(4) Public or private non-profit orga-
nization or association, including a 
community or faith-based non-profit 
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organization, acting in cooperation 
with officials of a political subdivision 
of a State; 

(5) District Organization; 
(6) Indian Tribe; or 
(7) Private individual or for-profit or-

ganization, but only for Training, Re-
search and Technical Assistance In-
vestments under part 306 of this chap-
ter. 

Federal Agency means a department, 
agency or instrumentality of the 
United States government. 

Federal Funding Opportunity or FFO 
means the notice EDA publishes annu-
ally at http://www.grants.gov and on 
EDA’s Internet Web site at http:// 
www.eda.gov that describes the 
amounts, particular application proce-
dures, funding priorities, special cir-
cumstances and other relevant infor-
mation concerning EDA’s Investment 
programs for the year. EDA may also 
periodically publish FFOs on specific 
programs or initiatives. 

Federally-Declared Disaster means a 
Presidentially-Declared Disaster, a 
fisheries resource disaster pursuant to 
Section 312(a) of the Magnuson-Stevens 
Fishery Conservation and Management 
Act, as amended (16 U.S.C. 1861a(a)), or 
other federally-declared disasters pur-
suant to applicable law. 

Grant means the financial assistance 
award of EDA funds to an Eligible Re-
cipient under PWEDA, where the Eligi-
ble Recipient bears responsibility for 
carrying out the activities con-
templated in an agreement between the 
parties. See 31 U.S.C. 6304. 

Immediate Family means a person’s 
spouse, parents, grandparents, siblings, 
children and grandchildren, but does 
not include distant relatives, such as 
cousins, unless the distant relative 
lives in the same household as the per-
son. 

In-Kind Contribution(s) means non- 
cash contributions, which may include 
contributions of space, equipment, 
services and assumptions of debt that 
are fairly evaluated by EDA and that 
satisfy applicable federal cost prin-
ciples and the Uniform Administrative 
Requirements of 15 CFR parts 14 and 24 
(as applicable). 

Indian Tribe means any Indian tribe, 
band, nation, pueblo, or other orga-
nized group or community, including 

any Alaska Native Village or Regional 
Corporation as defined in or estab-
lished under the Alaska Native Claims 
Settlement Act, as amended (43 U.S.C. 
1601 et seq.), that is recognized as eligi-
ble for the special programs and serv-
ices provided by the United States to 
Indians because of their status as Indi-
ans. 

Interested Party means any officer, 
employee or member of the board of di-
rectors or other governing board of the 
Recipient, including any other parties 
that advise, approve, recommend or 
otherwise participate in the business 
decisions of the Recipient, such as 
agents, advisors, consultants, attor-
neys, accountants or shareholders. An 
Interested Party also includes the In-
terested Party’s Immediate Family and 
other persons directly connected to the 
Interested Party by law or through a 
business arrangement. 

Investment or Investment Assistance 
means an EDA Grant or Cooperative 
Agreement entered into by EDA and a 
Recipient. 

Investment Rate(s) means, as set forth 
in § 301.4 of this chapter, the amount of 
the EDA Investment in a particular 
Project expressed as a percentage of 
the total Project costs. 

Local Share or Matching Share means 
the non-EDA funds and any In-Kind 
Contributions that are approved by 
EDA and provided by Recipients or 
third parties as a condition of an In-
vestment. The Matching Share may in-
clude funds from other Federal Agen-
cies only if authorized by statute that 
allows such use, which may be deter-
mined by EDA’s reasonable interpreta-
tion of such authority. 

Presidentially-Declared Disaster means 
a major disaster or emergency declared 
under the Robert T. Stafford Disaster 
Relief and Emergency Assistance Act, 
as amended (42 U.S.C. 5121 et seq.). 

Private Sector Representative means, 
with respect to any for-profit enter-
prise, any senior management official 
or executive holding a key decision- 
making position, or that person’s des-
ignee. 

Project means the proposed or author-
ized activity (or activities) the purpose 
of which fulfills EDA’s mission and 
program requirements as set forth in 
PWEDA and this chapter and which 
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may be funded in whole or in part by 
EDA Investment Assistance. 

PWEDA means the Public Works and 
Economic Development Act of 1965, as 
amended (42 U.S.C. 3121 et seq.), includ-
ing the comprehensive amendments 
made by the Economic Development 
Administration Reauthorization Act of 
2004 (Public Law 108–373). 

Recipient means an entity receiving 
EDA Investment Assistance, including 
any EDA-approved successor to the en-
tity. 

Region or Regional means an eco-
nomic unit of human, natural, techno-
logical, capital or other resources, de-
fined geographically. Geographic areas 
comprising a Region need not be con-
tiguous or defined by political bound-
aries, but should constitute a cohesive 
area capable of undertaking self-sus-
tained economic development. For the 
limited purposes of determining eco-
nomic distress levels and Investment 
Rates pursuant to part 301 of this chap-
ter, a Region may also comprise a spe-
cific geographic area defined solely by 
its level of economic distress, as set 
forth in §§ 301.3(a)(2) and 301.3(a)(3) of 
this chapter. 

Regional Commission means any of the 
following: 

(1) The Appalachian Regional Com-
mission established under chapter 143 
of title 40, United States Code; 

(2) The Delta Regional Authority es-
tablished under subtitle F of the Con-
solidated Farm and Rural Development 
Act (7 U.S.C. 2009aa et seq.); 

(3) The Denali Commission estab-
lished under the Denali Commission 
Act of 1998 (42 U.S.C. 3121 note; 112 
Stat. 2681–637 et seq.); or 

(4) The Northern Great Plains Re-
gional Authority established under 
subtitle G of the Consolidated Farm 
and Rural Development Act (7 U.S.C. 
2009bb et seq.). 

Special Impact Area means a Region 
served by a Project for which the re-
quirements of Section 302 of PWEDA 
and § 303.7 of this chapter have, upon an 
application filed by an Eligible Recipi-
ent pursuant to Section 214 of PWEDA 
and part 310 of this chapter, been 
waived in whole or in part by the As-
sistant Secretary. 

Special Need means a circumstance or 
legal status arising from actual or 

threatened severe unemployment or 
economic adjustment problems result-
ing from severe short-term or long- 
term changes in economic conditions, 
including: 

(1) Substantial outmigration or popu-
lation loss; 

(2) Underemployment; that is, em-
ployment of workers at less than full- 
time or at less skilled tasks than their 
training or abilities permit; 

(3) Military base closures or realign-
ments, defense contractor reductions- 
in-force, or U.S. Department of Energy 
defense-related funding reductions; 

(4) Natural or other major disasters 
or emergencies; 

(5) Extraordinary depletion of nat-
ural resources; 

(6) Closure or restructuring of indus-
trial firms; 

(7) Negative effects of changing trade 
patterns; or 

(8) Other circumstances set forth in 
an FFO. 

State means a State of the United 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, the 
U.S. Virgin Islands, Guam, American 
Samoa, the Commonwealth of the 
Northern Mariana Islands, the Repub-
lic of the Marshall Islands, the Fed-
erated States of Micronesia, and the 
Republic of Palau. 

Trade Act means Title II, Chapters 3 
and 5, of the Trade Act of 1974, as 
amended (19 U.S.C. 2341 et seq.). 

United States means all of the States. 

[70 FR 47019, Aug. 11, 2005, as amended at 70 
FR 74195, Dec. 15, 2005] 

PART 301—ELIGIBILITY, INVESTMENT 
RATE AND PROPOSAL AND AP-
PLICATION REQUIREMENTS 

Subpart A—General 

Sec. 
301.1 Overview of eligibility requirements. 

Subpart B—Applicant Eligibility 

301.2 Applicant eligibility. 

Subpart C—Economic Distress Criteria 

301.3 Economic distress levels. 
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Subpart D—Investment Rates and 
Matching Share Requirements 

301.4 Investment Rates. 
301.5 Matching Share requirements. 
301.6 Supplementary Investment Assist-

ance. 

Subpart E—Proposal and Application 
Requirements; Evaluation Criteria 

301.7 Investment Assistance proposal. 
301.8 Proposal evaluation criteria. 
301.9 Proposal selection. 
301.10 Formal application requirements. 

AUTHORITY: 42 U.S.C. 3121; 42 U.S.C. 3141– 
3147; 42 U.S.C. 3149; 42 U.S.C. 3161; 42 U.S.C. 
3175; 42 U.S.C. 3192; 42 U.S.C. 3194; 42 U.S.C. 
3211; 42 U.S.C. 3233; Department of Commerce 
Delegation Order 10–4. 

SOURCE: 70 FR 47019, Aug. 11, 2005, unless 
otherwise noted. 

Subpart A—General 
§ 301.1 Overview of eligibility require-

ments. 
In order to receive EDA Investment 

Assistance, an applicant and the 
Project proposed by the applicant must 
satisfy each of the following require-
ments: 

(a) The applicant must be an Eligible 
Applicant as set forth in subpart B of 
this part; 

(b) The Region in which the Project 
will be located must meet the eco-
nomic distress criteria set forth in sub-
part C of this part; 

(c) The sources of funding for the 
Project must fulfill the Investment 
Rate and Matching Share requirements 
set forth in subpart D of this part; 

(d) EDA must select the Eligible Ap-
plicant’s Project and the Eligible Ap-
plicant must satisfy the formal appli-
cation requirements set forth in sub-
part E of this part; and 

(e) The Project must meet the gen-
eral requirements set forth in part 302 
(General Terms and Conditions for In-
vestment Assistance) and the specific 
program requirements (as applicable) 
set forth in part 303 (Planning Invest-
ments and Comprehensive Economic 
Development Strategies), part 304 (Eco-
nomic Development Districts), part 305 
(Public Works and Economic Develop-
ment Investments), part 306 (Training, 
Research and Technical Assistance In-
vestments), or part 307 (Economic Ad-

justment Assistance Investments) of 
this chapter. 

Subpart B—Applicant Eligibility 

§ 301.2 Applicant eligibility. 

(a) An Eligible Applicant for EDA In-
vestment Assistance is defined in § 300.3 
of this chapter. 

(b) An Eligible Applicant that is a 
non-profit organization must include in 
its application for Investment Assist-
ance a resolution passed by (or a letter 
signed by) an authorized representative 
of a general purpose political subdivi-
sion of a State, acknowledging that it 
is acting in cooperation with officials 
of such political subdivision. EDA may 
waive this cooperation requirement for 
certain Projects of a significant Re-
gional or national scope under parts 306 
or 307 of this chapter. See §§ 306.3(b), 
306.6(b) and 307.5(b) of this chapter. 

Subpart C—Economic Distress 
Criteria 

§ 301.3 Economic distress levels. 

(a) Part 305 (Public Works and Eco-
nomic Development Investments) and Part 
307 (Economic Adjustment Assistance In-
vestments). (1) Except as otherwise pro-
vided by this paragraph (a), for a 
Project to be eligible for Investment 
Assistance under parts 305 or 307 of this 
chapter, the Project must be located in 
a Region that, on the date EDA re-
ceives an application for Investment 
Assistance, is subject to one (or more) 
of the following economic distress cri-
teria: 

(i) An unemployment rate that is, for 
the most recent twenty-four (24) month 
period for which data is available, at 
least one (1) percent greater than the 
national average unemployment rate; 

(ii) Per capita income that is, for the 
most recent period for which data is 
available, eighty (80) percent or less of 
the national average per capita in-
come; or 

(iii) A Special Need, as determined by 
EDA. 

(2) A Project located within an Eco-
nomic Development District, which is 
located in a Region that does not meet 
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the economic distress criteria of para-
graph (a)(1) of this section, is also eli-
gible for Investment Assistance under 
parts 305 or 307 of this chapter if EDA 
determines that the Project will be of 
‘‘substantial direct benefit’’ to a geo-
graphical area within the District that 
meets the criteria of paragraph (a)(1) of 
this section. For this purpose, a 
Project provides a ‘‘substantial direct 
benefit’’ if it provides significant em-
ployment opportunities for unem-
ployed, underemployed or low-income 
residents of the geographical area 
within the District. 

(3) A Project located in a geo-
graphical area of poverty or high un-
employment that meets the require-
ments of paragraph (a)(1) of this sec-
tion, but which is located in a Region 
that overall does not meet the require-
ments of paragraph (a)(1) of this sec-
tion, is eligible for Investment Assist-
ance under parts 305 or 307 of this chap-
ter without regard to political or other 
subdivisions or boundaries. 

(4) EDA will determine the economic 
distress levels pursuant to this sub-
section at the time EDA receives an 
application for Investment Assistance 
as follows: 

(i) For economic distress levels based 
upon the unemployment rate or per 
capita income requirements, EDA will 
base its determination upon the most 
recent American Community Survey 
(‘‘ACS’’) published by the U.S. Census 
Bureau for either: the Region where 
the Project will be located (paragraph 
(a)(1) of this section), the geographical 
area where substantial direct Project 
benefits will occur (paragraph (a)(2) of 
this section), or the geographical area 
of poverty or high unemployment 
(paragraph (a)(3) of this section), as ap-
plicable. Where a recent ACS is not 
available, EDA will base its decision 
upon the most recent federal data from 
other sources (including data available 
from the Census Bureau and the Bu-
reaus of Economic Analysis, Labor Sta-
tistics, Indian Affairs or any other fed-
eral source determined by EDA to be 
appropriate). If no federal data is avail-
able, an Eligible Applicant must sub-
mit to EDA the most recent data avail-
able through the government of the 
State in which the Region is located. 

(ii) For economic distress based upon 
a Special Need, EDA will conduct the 
independent analysis it deems nec-
essary under the facts and cir-
cumstances of a given case. Eligible 
Applicants are encouraged to submit 
reliable data substantiating their 
claim of a Special Need. 

(b) Part 303 (Planning Investments) and 
Part 306 (Training, Research and Tech-
nical Assistance Investments). There are 
no minimum economic distress level 
requirements for Investment Assist-
ance awarded to Projects under parts 
303 or 306 of this chapter. 

(c) Part 304 (Economic Development 
Districts). For EDA to designate a Re-
gion as an Economic Development Dis-
trict under part 304 of this chapter, 
such Region must: 

(1) Contain at least one (1) geo-
graphical area that fulfills the eco-
nomic distress criteria set forth in 
paragraph (a)(1) of this section and is 
identified in an approved CEDS; and 

(2) Meet the Regional eligibility re-
quirements set forth in § 304.1 of this 
chapter. 

(d) EDA reserves the right to reject 
any documentation of Project eligi-
bility that it determines is inaccurate 
or otherwise unreliable. 

Subpart D—Investment Rates and 
Matching Share Requirements 

§ 301.4 Investment Rates. 

(a) Minimum Investment Rate. There is 
no minimum Investment Rate for a 
Project. 

(b) Maximum Investment Rate—(1) Gen-
eral rule. Except as otherwise provided 
by this paragraph (b) or (c) of this sec-
tion, the maximum EDA Investment 
Rate for all Projects shall, after the ap-
plication of Table 1 in paragraph 
(b)(i)(ii) of this section, not exceed the 
sum of: (x) fifty (50) percent, plus (y) up 
to an additional thirty (30) percent 
based on the relative needs of the Re-
gion in which the Project is located, as 
determined by EDA. 

(i)(A) Relative needs. In determining 
the relative needs of the Region in 
which the Project is located, EDA will 
prioritize allocations of its Investment 
Assistance to ensure that the level of 
economic distress of a Region, rather 
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than a preference for a specific geo-
graphic area or a specific type of eco-
nomic distress, is the primary factor in 
allocating its Investment Assistance. 
In making this determination, EDA 
will take into consideration the fol-
lowing measures of economic distress: 

(1) The severity of the unemployment 
rate and the duration of the unemploy-
ment in the Region; 

(2) The per capita income levels and 
the extent of underemployment in the 
Region; 

(3) The outmigration of population 
and the extent to which such outmigra-
tion is causing economic injury in the 
Region; and 

(4) Such other factors as EDA deems 
relevant in determining the relative 
needs of the Region in which the 
Project is located. 

(B) A Project is eligible for the max-
imum allowable Investment Rate as 

determined by EDA between the time 
EDA receives the application for In-
vestment Assistance and the time that 
EDA awards Investment Assistance to 
the Project; however, the burden is on 
the Eligible Applicant to establish the 
relative needs of the Region in which 
the Project is located. 

(ii) Table 1. Table 1 of this paragraph 
sets forth the maximum allowable In-
vestment Rate for Projects located in 
Regions subject to certain levels of 
economic distress. In cases where Table 
1 produces divergent results (i.e., where 
Table 1 produces more than one (1) 
maximum allowable Investment Rate 
based on the Region’s levels of eco-
nomic distress), the higher Investment 
Rate produced by Table 1 shall be the 
maximum allowable Investment Rate 
for the Project. 

TABLE 1 

Projects located in regions in which: 

Maximum 
allowable in-

vestment rates 
(percentage) 

(A) The twenty-four (24) month unemployment rate is at least 225% of the national average; or ......................... 80 
(B) The per capita income is not more than 50% of the national average .............................................................. 80 
(C) The twenty-four (24) month unemployment rate is at least 200% of the national average; or ......................... 70 
(D) The per capita income is not more than 60% of the national average .............................................................. 70 
(E) The twenty-four (24) month unemployment rate is at least 175% of the national average; or ......................... 60 
(F) The per capita income is not more than 65% of the national average .............................................................. 60 
(G) The twenty-four (24) month unemployment rate is at least 1% greater than the national average; or ............ 50 
(H) The per capita income is not more than 80% of the national average .............................................................. 50 

(2) Projects subject to a Special Need. 
EDA shall determine the maximum al-
lowable Investment Rate for Projects 
subject to a Special Need (as deter-
mined by EDA pursuant to 
§ 301.3(a)(1)(iii)) based on the actual or 
threatened overall economic situation 
of the Region in which the Project is 
located. However, unless the Project is 
eligible for a higher Investment Rate 
pursuant to paragraphs (b)(3) or (4) of 
this section, the maximum Investment 
Rate for any Project subject to a Spe-
cial Need shall be eighty (80) percent. 

(3) Projects under part 303. 
(i) The minimum Investment Rate 

for Projects under part 303 of this 
Chapter shall be fifty (50) percent. 

(ii) Except as otherwise provided in 
paragraph (iii) of this section or in 
paragraph (b)(5), the maximum allow-
able Investment Rate for Projects 

under part 303 of this chapter shall be 
the maximum allowable Investment 
Rate set forth in Table 1 for the most 
economically distressed county or 
other equivalent political unit (e.g., 
parish) within the Region. The max-
imum allowable Investment Rate shall 
not exceed eighty (80) percent. 

(iii) In compelling circumstances, the 
Assistant Secretary may waive the ap-
plication of the first sentence in para-
graph (ii) of this section. The Assistant 
Secretary shall not delegate the au-
thority to grant a waiver under this 
paragraph. 

(4) Projects under part 306. The max-
imum allowable Investment Rate for 
Projects under part 306 of this chapter 
shall generally be determined based on 
the relative needs (as determined under 
paragraph (b)(1) of this section) of the 
Region which the Project will serve. 
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However, for Projects of a national 
scope under part 306 of this chapter and 
for all other Projects under part 306 of 
this chapter (after the application of 
paragraph (b)(1) of this section), the 
Assistant Secretary has the discretion 
to establish a maximum Investment 
Rate of up to one hundred (100) percent 
where the Project: 

(i) Merits, and is not otherwise fea-
sible without, an increase to the In-
vestment Rate; or 

(ii) Will be of no or only incidental 
benefit to the Eligible Recipient. 

(5) Special Projects. Table 2 of this 
paragraph sets forth the maximum al-
lowable Investment Rate for certain 
special Projects as follows: 

TABLE 2 

Projects 

Maximum al-
lowable invest-

ment rates 
(percentage) 

Projects of Indian Tribes ........................................................................................................................................... 100 
Projects under part 307 of this chapter located in Presidentially-Declared Disaster areas for which EDA re-

ceives an application for Investment Assistance for post-disaster economic recovery efforts pursuant to a 
supplemental appropriation within eighteen (18) months of the date of such declaration ................................... 100 

Projects of States or political subdivisions of States that the Assistant Secretary determines have exhausted 
their effective taxing and borrowing capacity or Projects of non-profit organizations that the Assistant Sec-
retary determines has exhausted its effective borrowing capacity ....................................................................... 100 

Projects under parts 305 or 307 that receive performance awards pursuant to § 308.2 of this chapter ................. 100 
Projects located in a District that receive planning performance awards pursuant to § 308.3 of this chapter ........ 100 

(c) Federal Funding Opportunity no-
tices may provide additional Invest-
ment Rate criteria and standards to 
ensure that the level of economic dis-
tress of a Region, rather than a pref-
erence for a geographic area or a spe-
cific type of economic distress, is the 
primary factor in allocating Invest-
ment Assistance. 

[70 FR 47019, Aug. 11, 2005, as amended at 70 
FR 74195, Dec. 15, 2005] 

§ 301.5 Matching Share requirements. 

The required Matching Share of a 
Project’s eligible costs may consist of 
cash or In-Kind Contributions. In addi-
tion, the Eligible Applicant must show 
that the Matching Share is committed 
to the Project, will be available as 
needed and is not or will not be condi-
tioned or encumbered in any way that 
would preclude its use consistent with 
the requirements of the Investment As-
sistance. 

§ 301.6 Supplementary Investment As-
sistance. 

(a) Pursuant to a request by an Eligi-
ble Applicant, EDA Investment Assist-
ance may supplement grants awarded 
in another ‘‘designated federal grant 
program,’’ if the Eligible Applicant 
qualifies for financial assistance under 
such program, but is unable to provide 

the required non-federal share because 
of the Eligible Applicant’s economic 
situation. For purposes of this section, 
a ‘‘designated federal grant program’’ 
means any federal grant program that: 

(1) Provides assistance in the con-
struction or equipping of public works, 
public service or development facili-
ties; 

(2) Is designated by EDA as eligible 
for supplementary Investment Assist-
ance under this section; and 

(3) Assists Projects that are other-
wise eligible for Investment Assistance 
and consistent with the Eligible Appli-
cant’s CEDS. 

(b) For Projects located in Regions 
meeting the criteria of § 301.3(a), the 
EDA Investment Assistance, combined 
with funds from a designated federal 
grant program, may be at the max-
imum allowable Investment Rate, even 
if the designated federal grant program 
has a lower grant rate. If the des-
ignated federal grant program has a 
grant rate higher than the maximum 
EDA Investment Rate, the combina-
tion of EDA Investment and other fed-
eral funds may exceed the EDA Invest-
ment Rate; provided, the EDA share of 
total funding does not exceed the max-
imum allowable Investment Rate. 
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Subpart E—Proposal and Applica-
tion Requirements; Evaluation 
Criteria 

§ 301.7 Investment Assistance pro-
posal. 

The EDA Investment Assistance 
process begins with the submission of 
an Investment Assistance proposal. In-
vestment proposals are submitted on 
an EDA Pre-application for Federal As-
sistance (Form ED–900P or any suc-
cessor form) that may be obtained from 
EDA’s Internet Web site at http:// 
www.eda.gov or from the appropriate 
regional office. EDA generally accepts 
proposals on a competitive and con-
tinuing basis to respond to market 
forces in Regional economies. The tim-
ing with which competitive investment 
opportunities arise, as determined by 
the criteria set forth in § 301.8, paired 
with the availability of funds in a 
given fiscal year, will affect EDA’s 
ability to participate in any given 
Project. EDA will evaluate all pro-
posals using the criteria set forth in 
§ 301.8 and will: 

(a) Solicit a formal application from 
the proponent; 

(b) Return the proposal to the pro-
ponent for specified deficiencies and 
suggest resubmission upon corrections; 
or 

(c) Deny the proposal for specifically 
stated reasons and notify the pro-
ponent. 

§ 301.8 Proposal evaluation criteria. 
EDA will screen all proposals for the 

feasibility of the budget presented and 
conformance with EDA statutory and 
regulatory requirements. EDA will as-
sess the economic development needs 
of the affected Region in which the pro-
posed Project will be located (or will 
service) as well as the capability of the 
proponent to implement the proposed 
Project. Furthermore, EDA will select 
proposals competitively based on stra-
tegic areas of interest and priority con-
siderations identified in the applicable 
FFO. EDA may also consider the de-
gree to which an Investment in the 
proposed Project will satisfy one (1) or 
more of the following criteria: 

(a) Is market-based and results driv-
en. An Investment will capitalize on a 
Region’s competitive strengths and 

will positively move a Regional eco-
nomic indicator measured and evalu-
ated by EDA on a performance matrix 
system, such as EDA’s Balanced Score-
card or other performance matrix. 
These Regional economic indicators in-
clude measures such as an increased 
number of higher-skill, higher-wage 
jobs, increased tax revenue, or in-
creased private sector investment re-
sulting from an Investment. 

(b) Has strong organizational leader-
ship. An Investment will have strong 
leadership, relevant Project manage-
ment experience and a significant com-
mitment of human resources talent to 
ensure a Project’s successful execution. 

(c) Advances productivity, innova-
tion and entrepreneurship. An Invest-
ment will embrace the principles of en-
trepreneurship, enhance Regional in-
dustry clusters and leverage and link 
technology innovators and local uni-
versities to the private sector to create 
the conditions for greater productivity, 
innovation, and job creation. 

(d) Looks beyond the immediate eco-
nomic horizon, anticipates economic 
changes and diversifies the local and 
Regional economy. An Investment will 
be part of an overarching, long-term 
Comprehensive Economic Development 
Strategy that enhances a Region’s suc-
cess in achieving a rising standard of 
living by supporting existing industry 
clusters, developing emerging new 
clusters or attracting new Regional 
economic drivers. 

(e) Demonstrates a high degree of 
local commitment. An Investment will 
exhibit: 

(1) High levels of local government or 
non-profit Matching Share and private 
sector leverage; 

(2) Clear and unified leadership and 
support by local elected officials; and 

(3) Strong cooperation between the 
business sector, relevant Regional 
partners and Federal, State and local 
governments. 

(f) Other criteria as set forth in the 
applicable FFO. 

§ 301.9 Proposal selection. 
(a) EDA will review completed pro-

posal materials for compliance with 
the requirements set forth in PWEDA, 
this chapter, the applicable FFO and 
other applicable federal statutes and 
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regulations. From those proposals 
meeting EDA’s technical and legal re-
quirements, EDA will select proposals 
for further consideration based on: 

(1) The availability of funds; and 
(2) The competitiveness of the pro-

posals, judging by the criteria and pri-
orities set forth in § 301.8; and 

(3) The applicable FFO. 
(b) EDA will endeavor to notify pro-

ponents regarding whether their pro-
posals are selected as soon as prac-
ticable. 

§ 301.10 Formal application require-
ments. 

(a) General. For Projects selected 
from successful proposals, EDA will in-
vite the proponents to submit a formal 
application for Investment Assistance. 
The appropriate regional office will 
provide application materials and guid-
ance in completing them. The appli-
cant will generally have thirty (30) 
days to submit the completed applica-
tion materials to the applicable re-
gional office. EDA staff will work with 
the applicant to resolve application de-
ficiencies. 

(b) Formal application. Each formal 
application for EDA Investment Assist-
ance must: 

(1) Include evidence of applicant eli-
gibility (as set forth in § 301.2) and of 
economic distress (as set forth in 
§ 301.3); 

(2) Identify the sources of funds, both 
eligible federal and non-EDA, and In- 
Kind Contributions that will constitute 
the required Matching Share for the 
Project (see the Matching Share re-
quirements under § 301.5); and 

(3) For construction Projects under 
parts 305 or 307 of this chapter, include 
a CEDS acceptable to EDA pursuant to 
part 303 of this chapter or otherwise in-
corporate by reference a current CEDS 
that EDA approves for the Project. The 
requirements of the preceding sentence 
shall not apply to: 

(i) Strategy Grants, as defined in 
§ 307.3 of this chapter; and 

(ii) Projects located in a Region des-
ignated as a Special Impact Area pur-
suant to part 310 of this chapter. 

PART 302—GENERAL TERMS AND 
CONDITIONS FOR INVESTMENT 
ASSISTANCE 

Sec. 
302.1 Environment. 
302.2 Procedures in disaster areas. 
302.3 Project servicing for loans, loan guar-

anties and Investment Assistance. 
302.4 Public information. 
302.5 Relocation assistance and land acqui-

sition policies. 
302.6 Additional requirements; federal poli-

cies and procedures. 
302.7 Amendments and changes. 
302.8 Pre-approval Investment Assistance 

costs. 
302.9 Inter-governmental review of Projects. 
302.10 Attorneys’ and consultants’ fees; em-

ployment of expediters and administra-
tive employees. 

302.11 Economic development information 
clearinghouse. 

302.12 Project administration, operation 
and maintenance. 

302.13 Maintenance of standards. 
302.14 Records and audits. 
302.15 Acceptance of certifications by Eligi-

ble Applicants. 
302.16 Reports by Recipients. 
302.17 Conflicts of interest. 
302.18 Post-approval requirements. 
302.19 Indemnification. 
302.20 Civil Rights. 

AUTHORITY: 19 U.S.C. 2341 et seq.; 42 U.S.C. 
3150; 42 U.S.C. 3152; 42 U.S.C. 3153; 42 U.S.C. 
3192; 42 U.S.C. 3193; 42 U.S.C. 3194; 42 U.S.C. 
3211; 42 U.S.C. 3212; 42 U.S.C. 3216; 42 U.S.C. 
3218; 42 U.S.C. 3220; 42 U.S.C. 5141; Depart-
ment of Commerce Delegation Order 10–4. 

SOURCE: 70 FR 47019, Aug. 11, 2005, unless 
otherwise noted. 

§ 302.1 Environment. 

EDA will undertake environmental 
reviews of Projects in accordance with 
the requirements of the National Envi-
ronmental Policy Act of 1969, as 
amended (Pub. L. 91–190; 42 U.S.C. 4321 
et seq., as implemented under 40 CFR 
Chapter V) (‘‘NEPA’’), and all applica-
ble federal environmental statutes, 
regulations and Executive Orders. 
These authorities include the imple-
menting regulations of NEPA requiring 
EDA to provide public notice of the 
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availability of project-specific environ-
mental documents, such as environ-
mental impact statements, environ-
mental assessments, findings of no sig-
nificant impact, and records of deci-
sion, to the affected or interested pub-
lic, as specified in 40 CFR 1506.6(b). De-
pending on the Project’s location, envi-
ronmental information concerning spe-
cific Projects can be obtained from the 
Environmental Officer in the appro-
priate EDA regional office as listed in 
the annual FFO. 

§ 302.2 Procedures in disaster areas. 
When non-statutory EDA administra-

tive or procedural conditions for In-
vestment Assistance awards under 
PWEDA cannot be met by an Eligible 
Applicant as the result of a disaster, 
EDA may waive such conditions. 

§ 302.3 Project servicing for loans, loan 
guaranties and Investment Assist-
ance. 

EDA will provide Project servicing to 
borrowers who received EDA loans or 
EDA-guaranteed loans and to lenders 
who received EDA loan guaranties 
under any EDA-administered program. 
Project servicing includes but is not 
limited to loans made under PWEDA 
prior to the effective date of the Eco-
nomic Development Administration 
Reform Act of 1998, the Trade Act and 
the Community Emergency Drought 
Relief Act of 1977 (Pub. L. 95–31; 42 
U.S.C. 5184 note). 

(a) EDA will continue to monitor 
such loans and loan guaranties in ac-
cordance with the applicable loans or 
loan guaranty program(s). 

(b) Borrowers and lenders shall sub-
mit to EDA any requests for modifica-
tions of their loan or loan guaranty 
agreements with EDA, as applicable. 
EDA shall consider and respond to such 
modification requests in accordance 
with applicable laws and policies, in-
cluding the budgetary constraints im-
posed by the Federal Credit Reform 
Act of 1990, as amended (2 U.S.C. 
661c(e)). 

(c) In the event that EDA determines 
it necessary or desirable to take ac-
tions to protect or further the interests 
of EDA in connection with loans, loan 
guaranties or evidence of purchased 
debt, EDA may: 

(1) Assign or sell at public or private 
sale or otherwise dispose of for cash or 
credit, in its discretion and upon such 
terms and conditions as it shall deter-
mine to be reasonable, any evidence of 
debt, contract, claim, personal or real 
property, or security assigned to or 
held by it in connection with any EDA 
loans, EDA-guaranteed loans or Invest-
ment Assistance extended under 
PWEDA; 

(2) Collect or compromise all obliga-
tions assigned to or held by it in con-
nection with any EDA loans, EDA- 
guaranteed loans or Investment Assist-
ance awarded under PWEDA until such 
time as such obligations may be re-
ferred to the Attorney General of the 
United States for suit or collection; 
and 

(3) Take any and all other actions de-
termined to be necessary or desirable 
in purchasing, servicing, compro-
mising, modifying, liquidating, or oth-
erwise administratively processing or 
disposing of loans or loan guaranties 
made or evidence of purchased debt in 
connection with any EDA loans, EDA- 
guaranteed loans or Investment Assist-
ance awarded under PWEDA. 

§ 302.4 Public Information. 

The rules and procedures regarding 
public access to EDA’s records pursu-
ant to the Freedom of Information Act 
of 1967, as amended (5 U.S.C. 552), and 
the Privacy Act of 1974, as amended (5 
U.S.C. 552a), are at 15 CFR part 4. 

§ 302.5 Relocation assistance and land 
acquisition policies. 

Recipients of EDA Investment As-
sistance under PWEDA and the Trade 
Act (States and political subdivisions 
of States and non-profits organiza-
tions, as applicable) are subject to the 
Uniform Relocation Assistance and 
Real Property Acquisition Policies Act 
of 1970, as amended (Pub. L. 91–646; 42 
U.S.C. 4601 et seq.). See 15 CFR part 11 
and 49 CFR part 24 for specific compli-
ance requirements. 

§ 302.6 Additional requirements; fed-
eral policies and procedures. 

Recipients are subject to all federal 
laws and to federal, Department and 
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EDA policies, regulations and proce-
dures applicable to federal financial as-
sistance awards, including but not lim-
ited to 15 CFR part 14, the Uniform Ad-
ministrative Requirements for Grants 
and Cooperative Agreements with In-
stitutions of Higher Education, Hos-
pitals, other Non-Profit and Commer-
cial Organizations, and 15 CFR part 24, 
the Uniform Administrative Require-
ments for Grants and Cooperative 
Agreements to State and Local Gov-
ernments, as applicable. 

§ 302.7 Amendments and changes. 
(a) Recipients shall submit requests 

for amendments to Investment awards 
in writing to EDA for approval and 
shall provide such information and doc-
umentation as EDA deems necessary to 
justify the request. 

(b) Any changes to Projects made 
without EDA’s approval are made at 
the Recipient’s risk of non-payment of 
costs, suspension, termination or other 
applicable EDA action with respect to 
the Investment. 

§ 302.8 Pre-approval Investment As-
sistance costs. 

Project activities carried out before 
approval of Investment Assistance 
shall be carried out at the sole risk of 
the Eligible Applicant. Such activity is 
subject to the rejection of the applica-
tion, the disallowance of costs, or other 
adverse consequences as a result of 
non-compliance with EDA or federal 
requirements, including but not lim-
ited to procurement requirements, 
civil rights requirements, federal labor 
standards, or federal environmental, 
historic preservation and related re-
quirements. 

§ 302.9 Inter-governmental review of 
Projects. 

(a) When an Eligible Applicant is not 
a State, Indian Tribe or other general 
purpose governmental authority, the 
Eligible Applicant must afford the ap-
propriate general purpose local govern-
mental authority (the ‘‘Authority’’) in 
the Region a minimum of fifteen (15) 
days to review and comment on a pro-
posed Project under EDA’s Public 
Works and Economic Development pro-
gram or a proposed construction 
Project or RLF Grant under EDA’s 

Economic Adjustment Assistance pro-
gram. Under these programs, Eligible 
Applicants shall furnish the following 
with their applications: if no comments 
are received from the Authority, a 
statement of efforts made to obtain 
such comments; or, if comments are re-
ceived from the Authority, a copy of 
the comments and a statement of any 
actions taken to address such com-
ments. 

(b) As required by 15 CFR part 13 and 
Executive Order 12372, ‘‘Intergovern-
mental Review of Federal Programs,’’ 
as amended, if a State has adopted a 
process under Executive Order 12372 to 
review and coordinate proposed federal 
financial assistance and direct federal 
development (commonly referred to as 
the ‘‘single point of contact review 
process’’), all Eligible Applicants must 
also give State and local governments 
a reasonable opportunity to review and 
comment on the proposed Project, in-
cluding review and comment from 
area-wide planning organizations in 
metropolitan areas, as provided for in 
15 CFR part 13. 

§ 302.10 Attorneys’ and consultants’ 
fees; employment of expediters and 
administrative employees. 

(a) General. Investment Assistance 
awarded under PWEDA shall not di-
rectly or indirectly reimburse any at-
torneys’ or consultants’ fees incurred 
in connection with obtaining Invest-
ment Assistance and contracts under 
PWEDA. 

(b) Employment of Expediters and Ad-
ministrative Employees. Investment As-
sistance under PWEDA shall not be 
awarded to any Eligible Applicant, un-
less the owners, partners or officers of 
the Eligible Applicant: 

(1) Certify to EDA the names of any 
attorneys, agents and other persons en-
gaged by or on behalf of the Eligible 
Applicant for the purpose of expediting 
applications made to EDA in connec-
tion with obtaining Investment Assist-
ance under PWEDA and the fees paid or 
to be paid to the person for expediting 
the applications; and 
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(2) Upon EDA’s request, execute an 
agreement binding the Eligible Appli-
cant, for the two-year (2) period begin-
ning on the date on which the Invest-
ment Assistance is awarded to the Eli-
gible Applicant, to refrain from em-
ploying, offering any office or employ-
ment to or retaining for professional 
services any person who, on the date on 
which the Investment Assistance is 
awarded or within the one-year (1) pe-
riod ending on that date: 

(i) Served as an officer, attorney, 
agent or employee of the Department; 
and 

(ii) Occupied a position or engaged in 
activities that the Assistant Secretary 
determines involved discretion with re-
spect to the award of Investment As-
sistance under PWEDA. 

§ 302.11 Economic development infor-
mation clearinghouse. 

Pursuant to Section 502 of PWEDA, 
EDA maintains an economic develop-
ment information clearinghouse on its 
Internet Web site at www.eda.gov. 

§ 302.12 Project administration, oper-
ation and maintenance. 

EDA shall approve Investment As-
sistance awards only if, as determined 
in its sole discretion, the Project for 
which such Investment Assistance is 
awarded will be properly and effi-
ciently administered, operated and 
maintained. 

§ 302.13 Maintenance of standards. 
All laborers and mechanics employed 

by contractors or subcontractors on 
Projects receiving Investment Assist-
ance under PWEDA shall be paid wages 
at rates not less than those prevailing 
on similar construction in the locality, 
as determined by the U.S. Secretary of 
Labor in accordance with subchapter 
IV of chapter 31 of title 40, United 
States Code. EDA shall not extend any 
Investment Assistance under this chap-
ter for a Project without first obtain-
ing adequate assurance that these 
labor standards will be maintained 
upon the construction work. The U.S. 
Secretary of Labor shall have, with re-
spect to the labor standards specified 
in this provision, the authority and 
functions set forth in Reorganization 
Plan No. 14 of 1950 (15 FR 3176 May 25, 

1950; (64 Stat. 1267)) and Section 3145 of 
title 40, United States Code. 

§ 302.14 Records and audits. 
(a) Records. Recipients of Investment 

Assistance under PWEDA shall keep 
such records as EDA shall require, in-
cluding records that fully disclose: 

(1) The amount and the disposition 
by the Recipient of the proceeds of the 
awarded Investment Assistance; 

(2) The total cost of the Project that 
the Investment Assistance funds; 

(3) The amount and nature of the por-
tion of Project costs provided by other 
sources; and 

(4) Such other records as EDA deter-
mines will facilitate an effective audit. 

(b) Audits. The Recipient shall permit 
the Assistant Secretary, the Inspector 
General of the Department, the Comp-
troller General of the United States 
and/or any of their respective agents or 
representatives access to its properties 
in order to examine all books, cor-
respondence, and records, including 
without limitation computer programs 
and data processing software, to verify 
the Recipient’s compliance with In-
vestment Assistance requirements. 

§ 302.15 Acceptance of certifications by 
Eligible Applicants. 

EDA will accept an Eligible Appli-
cant’s certifications, accompanied by 
evidence satisfactory to EDA, that the 
Eligible Applicant meets the require-
ments for receiving Investment Assist-
ance. 

§ 302.16 Reports by Recipients. 
(a) In general, each Recipient must 

submit reports to EDA at intervals and 
in the manner that EDA shall require, 
except that EDA shall not require any 
report to be submitted more than ten 
(10) years after the date of closeout of 
the Investment Assistance. 

(b) Each report must contain a data- 
specific evaluation of the effectiveness 
of the Investment Assistance provided 
in fulfilling the Project’s purpose (in-
cluding alleviation of economic dis-
tress) and in meeting the objectives of 
PWEDA. Data used by a Recipient in 
preparing reports shall be accurate and 
verifiable as determined by EDA, and 
from independent sources (whenever 
possible). EDA will use this data and 
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report to fulfill its performance meas-
urement reporting requirements under 
the Government Performance and Re-
sults Act of 1993 and to monitor inter-
nal, Investment and Project perform-
ance through an internal performance 
measurement system, such as the EDA 
Balanced Scorecard or other system. 

(c) To enable EDA to determine the 
economic development effect of 
Projects that provide service benefits, 
EDA may require that Recipients sub-
mit a Project service map and informa-
tion from which to determine whether 
services are provided to all segments of 
the Region being assisted. 

§ 302.17 Conflicts of interest. 
(a) General. It is EDA’s and the De-

partment’s policy to maintain the 
highest standards of conduct to pre-
vent conflicts of interest in connection 
with the award of Investment Assist-
ance or its use for reimbursement or 
payment of costs (e.g., procurement of 
goods or services) by or to the Recipi-
ent. A conflict of interest generally ex-
ists when an Interested Party partici-
pates in a matter that has a direct and 
predictable effect on the Interested 
Party’s personal or financial interests. 
A conflict may also exist where there 
is an appearance that an Interested 
Party’s objectivity in performing his or 
her responsibilities under the Project 
is impaired. For example, an appear-
ance of impairment of objectivity may 
result from an organizational conflict 
where, because of other activities or re-
lationships with other persons or enti-
ties, an Interested Party is unable to 
render impartial assistance, services or 
advice to the Recipient, a participant 
in the Project or to the Federal govern-
ment. Additionally, a conflict of inter-
est may result from non-financial gain 
to an Interested Party, such as benefit 
to reputation or prestige in a profes-
sional field. 

(b) Prohibition on direct or indirect fi-
nancial or personal benefits. (1) An Inter-
ested Party shall not receive any direct 
or indirect, financial or personal bene-
fits in connection with the award of In-
vestment Assistance or its use for pay-
ment or reimbursement of costs by or 
to the Recipient. Recipients shall es-
tablish safeguards to prohibit an Inter-
ested Party from using its position for 

a purpose that constitutes or presents 
the appearance of personal or organiza-
tional conflicts of interest or of per-
sonal gain. See also 15 CFR 14.42 and 
24.36(b)(3); Forms SF–424B and SF–424D. 

(2) An Interested Party shall also 
not, directly or indirectly, solicit or 
accept any gift, gratuity, favor, enter-
tainment or other benefit having mon-
etary value, for himself or herself or 
for another person or entity, from any 
person or organization which has ob-
tained or seeks to obtain Investment 
Assistance from EDA. 

(3) Costs incurred in violation of any 
conflict of interest rules contained in 
this chapter or in violation of any as-
surances by the Recipient may be de-
nied for reimbursement. 

(4) See § 315.15 of this chapter for spe-
cial conflicts of interest rules for Trade 
Adjustment Assistance Investments. 

(c) Special Rules for Revolving Loan 
Fund (‘‘RLF’’) Grants. In addition to 
the rules set forth in this section: 

(1) An Interested Party of a Recipient 
of an RLF Grant shall not receive, di-
rectly or indirectly, any personal or fi-
nancial benefits resulting from the dis-
bursement of RLF loans; 

(2) A Recipient of an RLF Grant shall 
also not lend RLF funds to an Inter-
ested Party; and 

(3) Former board members of a Re-
cipient of an RLF Grant and members 
of his or her Immediate Family shall 
not receive a loan from such RLF for a 
period of two (2) years from the date 
that the board member last served on 
the RLF’s board of directors. 

§ 302.18 Post-approval requirements. 

(a) General. A Recipient must comply 
with all financial, performance, 
progress report and other requirements 
set forth in the terms and conditions of 
the Investment Assistance, including 
any special terms and applicable fed-
eral cost principles (collectively, 
‘‘Post-Approval Requirements’’). A Re-
cipient’s failure to comply with Post- 
Approval Requirements may result in 
the disallowance of costs, termination 
of the Investment Assistance award, or 
other adverse consequences to the Re-
cipient. 
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(b) Part 307 (Economic Adjustment As-
sistance Investments). Recipients of Eco-
nomic Adjustment Assistance Invest-
ments under part 307 of this chapter 
must comply with the Post-Approval 
Requirements set forth in § 307.6 of this 
chapter. 

§ 302.19 Indemnification. 
To the maximum extent permitted 

by law, a Recipient shall indemnify and 
hold EDA harmless from any liability 
that EDA may incur due to the actions 
or omissions of the Recipient. 

§ 302.20 Civil rights. 
(a) Discrimination is prohibited by a 

Recipient or Other Party (as defined in 
paragraph (b) of this section) with re-
spect to a Project receiving Investment 
Assistance under PWEDA or by an en-
tity receiving Adjustment Assistance 
(as defined in § 315.2 of this chapter) 
under the Trade Act, in accordance 
with the following authorities: 

(1) Section 601 of Title VI of the Civil 
Rights Act of 1964, as amended (42 
U.S.C. 2000d et seq.) (proscribing dis-
crimination on the basis of race, color, 
or national origin), and the Depart-
ment’s implementing regulations found 
at 15 CFR part 8; 

(2) 42 U.S.C. 3123 (proscribing dis-
crimination on the basis of sex in In-
vestment Assistance provided under 
PWEDA) and 42 U.S.C. 6709 (proscribing 
discrimination on the basis of sex 
under the Local Public Works Pro-
gram), and the Department’s imple-
menting regulations found at 15 CFR 
8.7 through 8.15; 

(3) Section 504 of the Rehabilitation 
Act of 1973, as amended (29 U.S.C. 794) 
(proscribing discrimination on the 
basis of disabilities), and the Depart-
ment’s implementing regulations found 
at 15 CFR part 8b; 

(4) The Age Discrimination Act of 
1975, as amended (42 U.S.C. 6101 et seq.) 
(proscribing discrimination on the 
basis of age), and the Department’s im-
plementing regulations found at 15 
CFR part 20; and 

(5) Other federal statutes, regulations 
and Executive Orders, as applicable. 

(b) Definitions. (1) For purposes of 
this section, an ‘‘Other Party’’ means 
an ‘‘other party subject to this part,’’ 
as defined in 15 CFR 8.3(l), and includes 

an entity which (or which is intended 
to) creates and/or saves fifteen (15) or 
more permanent jobs as a result of In-
vestment Assistance; provided that 
such entity is also either specifically 
named in the application as benefiting 
from the Project, or is or will be lo-
cated in an EDA building, port, facil-
ity, or industrial, commercial or busi-
ness park constructed or improved in 
whole or in part with Investment As-
sistance prior to EDA’s final disburse-
ment of Investment Assistance funds. 

(2) Additional applicable definitions 
are provided in 15 CFR part 8. 

(c) No Recipient or Other Party shall 
intimidate, threaten, coerce or dis-
criminate against any person for the 
purpose of interfering with any right or 
privilege secured by 42 U.SC. 3123 or 42 
U.S.C. 6709, or because the person has 
made a complaint, testified, assisted or 
participated in any manner in an inves-
tigation, proceeding or hearing under 
this section. 

(d) All Recipients of Investment As-
sistance under PWEDA, all Other Par-
ties and all entities receiving Adjust-
ment Assistance under the Trade Act 
must submit to EDA written assur-
ances that they will comply with appli-
cable laws, EDA regulations, Depart-
ment regulations, and such other re-
quirements as may be applicable, pro-
hibiting discrimination. 

(e) Reporting and other procedural 
matters are set forth in 15 CFR parts 8, 
8a, 8b, 8c and 20. 

PART 303—PLANNING INVEST-
MENTS AND COMPREHENSIVE 
ECONOMIC DEVELOPMENT 
STRATEGIES 

Sec. 
303.1 Purpose and scope. 
303.2 Definitions. 
303.3 Application requirements. 
303.4 Award requirements. 
303.5 Eligible administrative expenses. 
303.6 EDA-funded CEDS process. 
303.7 Requirements for Comprehensive Eco-

nomic Development Strategies. 
303.8 Requirements for State plans. 
303.9 Requirements for short-term Planning 

Investments. 

AUTHORITY: 42 U.S.C. 3143; 42 U.S.C. 3162; 42 
U.S.C. 3174; 42 U.S.C. 3211; Department of 
Commerce Organization Order 10–4. 
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SOURCE: 70 FR 47019, Aug. 11, 2005, unless 
otherwise noted. 

§ 303.1 Purpose and scope. 

The purpose of EDA Planning Invest-
ments is to provide support to Plan-
ning Organizations for the develop-
ment, implementation, revision or re-
placement of Comprehensive Economic 
Development Strategies (CEDS), re-
lated to short-term Planning Invest-
ments and State plans designed to cre-
ate and retain higher-skill, higher- 
wage jobs, particularly for the unem-
ployed and underemployed in the na-
tion’s most economically distressed 
Regions. EDA’s Planning Investments 
support partnerships with Economic 
Development Districts, Indian Tribes, 
community development corporations, 
non-profit regional planning organiza-
tions and other Eligible Recipients. 
Planning activities supported by these 
Investments must be part of a contin-
uous process involving the active par-
ticipation of Private Sector Represent-
atives, public officials and private citi-
zens, and include: 

(a) Analyzing local economies; 
(b) Defining economic development 

goals; 
(c) Determining Project opportuni-

ties; and 
(d) Formulating and implementing 

an economic development program 
that includes systematic efforts to re-
duce unemployment and increase in-
comes. 

§ 303.2 Definitions. 

In addition to the defined terms set 
forth in § 300.3 of this chapter, the fol-
lowing terms used in this part shall 
have the following meanings: 

Planning Investment means the award 
of EDA Investment Assistance under 
Section 203 of PWEDA and this part. 

Planning Organization means a Re-
cipient whose purpose is to develop a 
CEDS for a specific EDA-approved Re-
gion under Section 203 of PWEDA. 

Strategy Committee means the com-
mittee or other entity identified by the 
Planning Organization as responsible 
for the development, implementation, 
revision or replacement of the CEDS 
for the Planning Organization. 

§ 303.3 Application requirements. 

(a) For Planning Investment awards, 
EDA uses the general application eval-
uation criteria set forth in § 301.8 of 
this chapter. In addition, EDA evalu-
ates Planning Investment applications 
based on the following criteria: 

(1) Quality of the proposed scope of 
work for the development, implemen-
tation, revision or replacement of the 
CEDS, or the relation of the CEDS to 
the proposed short-term planning ac-
tivities or the State plan; 

(2) Qualifications of the Eligible Ap-
plicant to implement the goals and ob-
jectives resulting from the CEDS, 
short-term planning activities or the 
State plan; 

(3) The involvement of the Region’s 
business leadership at each stage of the 
preparation of the CEDS, short-term 
planning activities or State plan; 

(4) Extent of broad-based representa-
tion and involvement of the Region’s 
civic, business, labor, minority and 
other interests in the Eligible Appli-
cant’s economic development activi-
ties; and 

(5) Feasibility of the proposed scope 
of work to create and retain higher- 
skill, higher-wage jobs during imple-
mentation of the CEDS. 

(b) In addition to the requirements of 
paragraph (a) of this section, funded 
Recipients are evaluated on the basis 
of the extent of continuing economic 
distress within the Region, their past 
performance, and the overall effective-
ness of their CEDS. 

(c) For Planning Investment awards 
to a State, the Assistant Secretary 
shall also consider the extent to which 
the State will integrate and coordinate 
its CEDS with local and Economic De-
velopment District plans. 

(d) The Investment Rate for Planning 
Investments will be determined in ac-
cordance with § 301.4 of this chapter. 

§ 303.4 Award requirements. 

(a) Planning Investments shall func-
tion in conjunction with any other 
available federal, State or local plan-
ning assistance to ensure adequate and 
effective planning and economical use 
of funds. 
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(b) Except in compelling cir-
cumstances as determined by the As-
sistant Secretary, EDA will not pro-
vide Planning Investments for multiple 
CEDS that address the needs of an 
identical or substantially similar Re-
gion. 

(c) EDA will provide Planning Invest-
ments for the period of time required 
to develop, revise, or replace, and im-
plement a CEDS, generally not to ex-
ceed thirty-six (36) months. 

§ 303.5 Eligible administrative ex-
penses. 

(a) General. In accordance with appli-
cable federal cost principles and as set 
forth in this section, EDA Planning In-
vestments may be used to pay the di-
rect and indirect costs incurred by a 
Planning Organization in the develop-
ment and implementation of a CEDS. 

(b) Direct costs. For purposes of this 
part, EDA Planning Investments may 
be used to pay costs of those activities 
directly attributable to a scope of 
work, as approved by EDA, for the pur-
pose of developing and implementing a 
CEDS. 

(c) Indirect costs. Costs of the Plan-
ning Organization’s operation, includ-
ing utilities, rent, technical assistance 
to customers and clients (e.g., grant 
writing, planning assistance, other eco-
nomic development assistance, train-
ing, travel expenses), and miscella-
neous expenses (e.g., supplies, insur-
ance, overhead), may be eligible for re-
imbursement, but only to the extent 
that such costs relate to the develop-
ment and implementation of a CEDS, 
involving a proactive continuous plan-
ning process that addresses the eco-
nomic opportunities and constraints of 
a Region. 

§ 303.6 EDA-funded CEDS process. 
If EDA awards Investment Assistance 

to a Planning Organization to develop, 
revise or replace a CEDS, the Planning 
Organization must follow the proce-
dures set forth in this section: 

(a) The Planning Organization must 
appoint a Strategy Committee. The 
Strategy Committee must represent 
the main economic interests of the Re-
gion and must include Private Sector 
Representatives as a majority of its 
membership. In addition, the Planning 

Organization should ensure that the 
Strategy Committee includes public of-
ficials, community leaders, representa-
tives of workforce development boards, 
institutions of higher education, mi-
nority and labor groups, and private in-
dividuals. The Strategy Committee 
representing Indian Tribes or States 
may vary. 

(b) The Planning Organization must 
develop and submit to EDA a CEDS 
that: 

(1) Complies with the requirements of 
§ 303.7; and 

(2) Was made available for review and 
comment by the public for a period of 
at least thirty (30) days prior to sub-
mission to EDA. 

(c)(1) After obtaining EDA approval 
of the CEDS, the Planning Organiza-
tion must submit annually an updated 
CEDS performance report to EDA. 

(2) The Planning Organization must 
submit a new or revised CEDS to EDA 
at least every five (5) years, unless 
EDA or the Planning Organization de-
termines that a new or revised CEDS is 
required earlier due to changed cir-
cumstances. 

(3) Any updated CEDS performance 
report that results in a change of the 
requirements set forth in § 303.7(b)(3) of 
the EDA-accepted CEDS or any new or 
revised CEDS, must be available for re-
view and comment by the public in ac-
cordance with paragraph (b)(2) of this 
section. 

(d) If EDA determines that imple-
mentation of the CEDS is inadequate, 
it will notify the Planning Organiza-
tion in writing and the Planning Orga-
nization shall submit to EDA a new or 
revised CEDS. 

(e) If any part of a Region is covered 
by one or more of the Regional Com-
missions as set forth in Section 404 of 
PWEDA, the Planning Organization 
shall ensure that a copy of the CEDS is 
provided to the Regional Commis-
sion(s). 

§ 303.7 Requirements for Comprehen-
sive Economic Development Strate-
gies. 

(a) General. CEDS are designed to 
bring together the public and private 
sectors in the creation of an economic 
roadmap to diversify and strengthen 
Regional economies. The CEDS should 
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analyze the Regional economy and 
serve as a guide for establishing Re-
gional goals and objectives, developing 
and implementing a Regional plan of 
action, identifying investment prior-
ities and funding sources, and assign-
ing lead organizations responsibilities 
for execution of the CEDS. Public and 
private sector partnerships are critical 
to the implementation of the integral 
elements of a CEDS set forth in para-
graph (b) of this section. As a perform-
ance-based plan, the CEDS will serve a 
critical role in a Region’s efforts to de-
fend against economic dislocations due 
to global trade, competition and other 
events resulting in the loss of jobs and 
private investment. 

(b) Technical requirements. A CEDS 
must be the result of a continuing eco-
nomic development planning process, 
developed with broad-based and diverse 
public and private sector participation, 
and shall contain the following: 

(1) A background of the economic de-
velopment situation of the Region with 
a discussion of the economy, popu-
lation, geography, workforce develop-
ment and use, transportation access, 
resources, environment and other per-
tinent information; 

(2) An in-depth analysis of economic 
and community development problems 
and opportunities, including: 

(i) Incorporation of relevant material 
from other government-sponsored or 
supported plans and consistency with 
applicable State and local workforce 
investment strategies; and 

(ii) An identification of past, present 
and projected future economic develop-
ment investments in the Region cov-
ered; 

(3) A section setting forth goals and 
objectives necessary to solve the eco-
nomic development problems of the Re-
gion; 

(4) A discussion of community and 
private sector participation in the 
CEDS effort; 

(5) A section listing all suggested 
Projects and the projected numbers of 
jobs to be created as a result thereof; 

(6) A section identifying and 
prioritizing vital Projects, programs 
and activities that address the Re-
gion’s greatest needs or that will best 
enhance the Region’s competitiveness, 

including sources of funding for past 
and potential future Investments; 

(7) A section identifying economic 
clusters that are growing or in decline 
within the Region; 

(8) A plan of action to implement the 
goals and objectives of the CEDS, in-
cluding: 

(i) Promoting economic development 
and opportunity; 

(ii) Fostering effective transpor-
tation access; 

(iii) Enhancing and protecting the 
environment; 

(iv) Maximizing effective develop-
ment and use of the workforce con-
sistent with any applicable State or 
local workforce investment strategy; 

(v) Promoting the use of technology 
in economic development, including ac-
cess to high-speed telecommunications; 

(vi) Balancing resources through 
sound management of physical devel-
opment; and 

(vii) Obtaining and utilizing adequate 
funds and other resources; and 

(9) A list of performance measures 
used to evaluate the Planning Organi-
zation’s successful development and 
implementation of the CEDS, including 
but not limited to the following: 

(i) Number of jobs created after im-
plementation of the CEDS; 

(ii) Number and types of investments 
undertaken in the Region; 

(iii) Number of jobs retained in the 
Region; 

(iv) Amount of private sector invest-
ment in the Region after implementa-
tion of the CEDS; and 

(v) Changes in the economic environ-
ment of the Region; and 

(10) A section outlining the method-
ology for cooperating and integrating 
the CEDS with a State’s economic pri-
orities. 

(c) Consideration of non-EDA funded 
CEDS. (1) In determining the accept-
ability of a CEDS prepared independ-
ently of EDA Investment Assistance or 
oversight for Projects under parts 305 
and 307 of this chapter, EDA may in its 
discretion determine that the CEDS is 
acceptable without fulfilling all the re-
quirements of paragraph (b) of this sec-
tion. In doing so, EDA shall consider 
the circumstances surrounding the ap-
plication for Investment Assistance, 
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including emergencies or natural disas-
ters and the fulfillment of the require-
ments of Section 302 of PWEDA. 

(2) If the CEDS for a Project under 
parts 305 and 307 of this chapter is de-
veloped under another federally-sup-
ported program, it must include ac-
ceptable performance measures similar 
to those set forth in paragraph (b) of 
this section and information on the 
state of the Regional economy. To the 
maximum extent practicable, the 
CEDS shall be consistent and coordi-
nated with any existing economic de-
velopment plan for the Region. 

§ 303.8 Requirements for State plans. 
(a) As a condition of a State receiv-

ing a Planning Investment: 
(1) The State must have or develop a 

CEDS that meets the requirements of 
§ 303.7; 

(2) Any State plan developed with 
Planning Investment Assistance must, 
to the maximum extent practicable, be 
developed cooperatively by the State, 
political subdivisions of the State, and 
the Economic Development Districts 
located wholly or partially in the 
State; and 

(3) The State must submit to EDA an 
annual report on any State plan receiv-
ing Planning Investment Assistance. 

(b) Before awarding a Planning In-
vestment to a State, EDA shall con-
sider the extent to which the State will 
take into account local and District 
economic development plans. 

§ 303.9 Requirements for short-term 
Planning Investments. 

(a) In addition to providing support 
for CEDS and State plans, EDA may 
also provide Investment Assistance to 
support short-term planning activities. 
EDA may provide such Investment As-
sistance to: 

(1) Develop the economic develop-
ment planning capacity of States, cit-
ies and other Eligible Applicants expe-
riencing economic distress; 

(2) Assist in institutional capacity 
building; or 

(3) Undertake innovative approaches 
to economic development. 

(b) Eligible activities may include 
but are not limited to updating a por-
tion of a CEDS, economic analysis, de-
velopment of economic development 

policies and procedures, and develop-
ment of economic development goals. 

(c) Applicants for short-term Plan-
ning Investments must provide per-
formance measures acceptable to EDA 
that can be used to evaluate the suc-
cess of the program and provide EDA 
with program reports during the term 
of the Planning Investment, as set 
forth in the Investment agreement. 

PART 304—ECONOMIC 
DEVELOPMENT DISTRICTS 

Sec. 
304.1 Designation of Economic Development 

Districts: Regional eligibility. 
304.2 District Organizations: Formation, or-

ganizational requirements and oper-
ations. 

304.3 District modification and termination. 
304.4 Performance evaluations. 

AUTHORITY: 42 U.S.C. 3122; 42 U.S.C. 3171; 42 
U.S.C. 3172; 42 U.S.C. 3196; Department of 
Commerce Organization Order 10–4. 

SOURCE: 70 FR 47019, Aug. 11, 2005, unless 
otherwise noted. 

§ 304.1 Designation of Economic Devel-
opment Districts: Regional eligi-
bility. 

Upon the request of a District Orga-
nization (as defined in § 304.2), EDA 
may designate a Region as an Eco-
nomic Development District if such 
Region: 

(a) Contains at least one (1) geo-
graphical area that is subject to the 
economic distress criteria set forth in 
§ 301.3(a)(1) of this chapter and is iden-
tified in an approved CEDS; 

(b) Is of sufficient size or population 
and contains sufficient resources to 
foster economic development on a scale 
involving more than a single geo-
graphical area subject to the economic 
distress criteria set forth in § 301.3(a)(1) 
of this chapter; 

(c) Has an EDA-approved CEDS that 
(1) Meets the requirements under 

§ 303.7 of this chapter; 
(2) Contains a specific program for 

intra-District cooperation, self-help, 
and public investment; and 

(3) Is approved by each affected State 
and by the Assistant Secretary; 

(d) Obtains commitments from at 
least a majority of the counties or 
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other areas within the proposed Dis-
trict, as determined by EDA, to sup-
port the economic development activi-
ties of the District; and 

(e) Obtains the concurrence with the 
designation request from the State (or 
States) in which the proposed District 
will be wholly or partially located. 

§ 304.2 District Organizations: Forma-
tion, organizational requirements 
and operations. 

(a) General. A ‘‘District Organization’’ 
is an entity that satisfies the forma-
tion and organizational requirements 
under paragraphs (b) and (c) of this sec-
tion. 

(b) Formation. A District Organiza-
tion must be organized as one of the 
following: 

(1) A public organization formed 
through an inter-governmental agree-
ment providing for the joint exercise of 
local government powers; or 

(2) A public organization established 
under State-enabling legislation for 
the creation of multi-jurisdictional 
area-wide planning organizations; or 

(3) A non-profit organization incor-
porated under the applicable non-profit 
statutes of the State in which it is in-
corporated. 

(c) Organization and Governance. (1) 
Each District Organization must meet 
the requirements of this paragraph (c) 
concerning membership composition, 
the maintenance of adequate staff sup-
port to perform its economic develop-
ment functions, and its authorities and 
responsibilities for carrying out eco-
nomic development functions. The Dis-
trict Organization’s board of directors 
(or other governing body) must also 
meet these requirements. 

(2) The District Organization must 
demonstrate that its governing body is 
broadly representative of the principal 
economic interests of the Region, and, 
unless otherwise prohibited by applica-
ble State or local law, must include at 
least one (1) Private Sector Represent-
ative and one (1) or more of the fol-
lowing: Executive Directors of Cham-
bers of Commerce, or representatives 
of institutions of post-secondary edu-
cation, workforce development groups 
or labor groups, all of which must com-
prise in the aggregate a minimum of 
thirty-five (35) percent of the District 

Organization’s governing body. The 
governing body shall also have at least 
a simple majority of its membership 
who are elected officials and/or em-
ployees of a general purpose unit of 
State, local or Indian tribal govern-
ment who have been appointed to rep-
resent the government. Upon the Dis-
trict Organization’s showing of its in-
ability to locate a Private Sector Rep-
resentative to serve on its governing 
body following extensive due diligence, 
the Assistant Secretary may waive the 
Private Sector Representative require-
ment. The Assistant Secretary shall 
not delegate the authority to grant a 
waiver under this paragraph. 

(3) The District Organization must be 
assisted by a professional staff drawn 
from qualified persons in economic de-
velopment, planning, business develop-
ment or related disciplines. 

(4) The governing bodies of District 
Organizations must provide access for 
persons who are not members to make 
their views known concerning ongoing 
and proposed District activities in ac-
cordance with the following require-
ments: 

(i) The District Organization must 
hold meetings open to the public at 
least once a year and shall also publish 
the date and agenda of such meetings 
sufficiently in advance to allow the 
public a reasonable time to prepare in 
order to participate effectively. 

(ii) The District Organization shall 
adopt a system of parliamentary proce-
dures to assure that board members 
and others have access to an effective 
opportunity to participate in the af-
fairs of the District. 

(iii) The District Organization shall 
provide information sufficiently in ad-
vance of decisions to give the public 
adequate opportunity to review and 
react to proposals. District Organiza-
tions should communicate technical 
data and other material to the public 
so they may understand the impact of 
public programs, available options and 
alternative decisions. 

(iv) The District Organization must 
make available to the public such au-
dited statements, annual budgets and 
minutes of public meetings, as may be 
reasonably requested. 

(v) The District Organization and its 
board of directors must comply with 
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all federal and State financial assist-
ance reporting requirements and the 
conflicts of interest provisions set 
forth in § 302.17 of this chapter. 

(d) Operations. (1) The District Orga-
nization shall engage in the full range 
of economic development activities 
listed in its EDA-approved CEDS. 
These activities may include: 

(i) Coordinating and implementing 
economic development activities in the 
District; 

(ii) Carrying out economic develop-
ment research, planning, implementa-
tion and advisory functions identified 
in the CEDS; and 

(iii) Coordinating the development 
and implementation of the CEDS with 
other local, State, federal and private 
organizations. 

(2) The District Organization may at 
its option contract for services to ac-
complish the activities listed above. 

[70 FR 47019, Aug. 11, 2005, as amended at 70 
FR 74195, Dec. 15, 2005] 

§ 304.3 District modification and ter-
mination. 

(a) Modification. Upon the request of 
a District Organization and with the 
concurrence of the State or States af-
fected (unless such concurrence is 
waived by the Assistant Secretary), 
EDA may modify the geographical 
boundaries of a District, if it deter-
mines that such modification will con-
tribute to a more effective program for 
economic development. 

(b) Termination. EDA may, upon sixty 
(60) days prior written notice to the 
District Organization, member coun-
ties and other areas determined by 
EDA and each affected State, termi-
nate a Region’s designation as an Eco-
nomic Development District when: 

(1) A District or District Organiza-
tion no longer meets the requirements 
of §§ 304.1 or 304.2; or 

(2) EDA determines that the District 
Organization fails to execute its CEDS 
according to the development, imple-
mentation and other performance 
measures set forth therein; or 

(3) A District Organization has re-
quested termination. 

(c) Prior to terminating a District 
Organization under paragraph (b)(2) of 
this section, EDA will consult with the 
District Organization and consider all 

facts and circumstances regarding the 
District Organization’s operations. 
EDA will not terminate a District’s 
designation based on circumstances be-
yond the control of the District Orga-
nization (e.g., natural disaster, plant 
closure, overall economic downturn, 
sudden and severe economic disloca-
tion, or other situation). 

(d) EDA may further modify or ter-
minate a Region’s designation as a Dis-
trict according to the standards set 
forth in an FFO. 

[70 FR 47019, Aug. 11, 2005, as amended at 70 
FR 74196, Dec. 15, 2005] 

§ 304.4 Performance evaluations. 

(a) EDA shall evaluate the manage-
ment standards, financial account-
ability and program performance of 
each District Organization within 
three (3) years after the initial Invest-
ment award and at least once every 
three (3) years thereafter, so long as 
the District Organization continues to 
receive Investment Assistance. EDA’s 
evaluation shall assess: 

(1) The continuing Regional eligi-
bility of the District, as set forth in 
§ 304.1; 

(2) The management of the District 
Organization, as set forth in § 304.2; and 

(3) The implementation of the CEDS, 
including the District Organization’s 
performance and contribution towards 
the retention and creation of employ-
ment, as set forth in § 303.7 on this 
chapter. 

(b) For peer review, EDA shall ensure 
the participation of at least one (1) 
other District Organization in the per-
formance evaluation on a cost-reim-
bursement basis. 

PART 305—PUBLIC WORKS AND 
ECONOMIC DEVELOPMENT IN-
VESTMENTS 

Subpart A—General 

Sec. 
305.1 Purpose and scope. 
305.2 Award requirements. 
305.3 Application requirements. 
305.4 Projects for design and engineering 

work. 
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Subpart B—Requirements for Approved 
Projects 

305.5 Project administration by District Or-
ganization. 

305.6 Allowable methods of procurement for 
construction services. 

305.7 Services performed by the Recipient’s 
own forces. 

305.8 Recipient-furnished equipment and 
materials. 

305.9 Project phasing and Investment dis-
bursement. 

305.10 Bid underrun. 
305.11 Contract awards; early construction 

start. 
305.12 Project sign. 
305.13 Contract change orders. 
305.14 Occupancy prior to completion. 

AUTHORITY: 42 U.S.C. 3211; 42 U.S.C. 3141; 
Department of Commerce Organization 
Order 10–4. 

SOURCE: 70 FR 47019, Aug. 11, 2005, unless 
otherwise noted. 

Subpart A—General 

§ 305.1 Purpose and scope. 

Public Works and Economic Develop-
ment Investments (‘‘Public Works In-
vestments’’) intend to help the nation’s 
most distressed communities revi-
talize, expand and upgrade their phys-
ical infrastructure to attract new in-
dustry, encourage business expansion, 
diversify local economies and generate 
or retain long-term private sector jobs 
and investments. The primary goal of 
these Investments is the creation of 
new, or the retention of existing, long- 
term private sector job opportunities 
in communities experiencing signifi-
cant economic distress as evidenced by 
chronic high unemployment, under-
employment, low per capita income, 
outmigration, or a Special Need. These 
Investments also intend to assist com-
munities in attracting private capital 
investment and higher-skill, higher- 
wage job opportunities and to promote 
the successful long-term economic re-
covery of a Region. 

§ 305.2 Award requirements. 

(a) Project scope. Public Works Invest-
ments may fund the following activi-
ties: 

(1) Acquisition or development of 
land and improvements for use in a 

public works, public service or other 
type of development facility; or 

(2) Acquisition, design and engineer-
ing, construction, rehabilitation, alter-
ation, expansion, or improvement of 
such a facility, including related ma-
chinery and equipment. 

(b) Requirements. A Public Works In-
vestment may be made if EDA deter-
mines that: 

(1) The Project will, directly or indi-
rectly: 

(i) Improve the opportunities for the 
successful establishment or expansion 
of industrial or commercial plants or 
facilities in the Region where the 
Project is located; 

(ii) Assist in the creation of addi-
tional long-term employment opportu-
nities in the Region; or 

(iii) Primarily benefit the long-term 
unemployed and members of low-in-
come families in the Region; 

(2) The Project will fulfill a pressing 
need of the Region, or a part of the Re-
gion, in which the Project is located; 
and 

(3) The Region in which the Project 
is located has a CEDS and the Project 
is consistent with the CEDS. 

(c) Not more than fifteen (15) percent 
of the annual appropriations made 
available to EDA to fund Public Works 
Investments may be made in any one 
(1) State. 

§ 305.3 Application requirements. 

(a) Each application for Public Works 
Investment Assistance must: 

(1) Include evidence of eligibility, as 
provided in part 301 of this chapter; 

(2) Include, or incorporate by ref-
erence, a CEDS (as provided in § 303.7 of 
this chapter); 

(3) Demonstrate how the proposed 
Project meets the criteria of § 305.2; and 

(4) Demonstrate how the proposed 
Project meets the proposal evaluation 
criteria set forth in § 301.8 of this chap-
ter. 

(b) The Investment Rate for Public 
Works Investments will be determined 
in accordance with § 301.4 of this chap-
ter. 
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§ 305.4 Projects for design and engi-
neering work. 

In the case of Public Works Invest-
ment Assistance awarded solely for de-
sign and engineering work, the fol-
lowing additional application require-
ments and terms shall apply: 

(a) EDA may determine that a sepa-
rate Investment for design and engi-
neering is warranted due to the tech-
nical complexity or environmental sen-
sitivity of the construction Project; 

(b) The purpose of the Investment 
may be limited to the development and 
production of all documents required 
for the construction of the proposed 
construction Project in a format and in 
sufficient quantity to permit advertise-
ment and award of a construction con-
tract soon after securing construction 
financing for the Project; 

(c) EDA will not disburse any portion 
of the Investment Assistance until it 
receives and certifies compliance with 
the Investment award of all design and 
engineering contracts; and 

(d) EDA’s funding of the Project for 
design and engineering work does not 
in any way commit EDA to fund con-
struction of the Project. 

Subpart B—Requirements for 
Approved Projects 

§ 305.5 Project administration by Dis-
trict Organization. 

(a) When a District Organization is 
not the Recipient or co-Recipient of In-
vestment Assistance, the District Or-
ganization may administer the Project 
for the Recipient if EDA determines 
fulfillment of the following conditions: 

(1) The Recipient has requested (ei-
ther in the application or by separate 
written request) that the District Or-
ganization for the Region in which the 
Project is located administer the 
Project; 

(2) The Recipient certifies and EDA 
finds that: 

(i) Administration of the Project is 
beyond the capacity of the Recipient’s 
current staff and would require hiring 
additional staff or contracting for such 
services; 

(ii) No local organization or business 
exists that could administer the 
Project in a more efficient or cost-ef-

fective manner than the staff of the 
District Organization; and 

(iii) The staff of the District Organi-
zation would administer the Project 
without sub-contracting the work; and 

(3) The allowable costs for the admin-
istration of the Project by the District 
Organization’s staff will not exceed the 
amount that would be allowable to the 
Recipient. 

(b) EDA must approve the request ei-
ther by approving the application in 
which the request is made or by sepa-
rate specific written approval. 

§ 305.6 Allowable methods of procure-
ment for construction services. 

(a) Recipients may use alternate con-
struction procurement methods to the 
traditional design/bid/build procedures 
(including lump sum or unit price-type 
construction contracts). These meth-
ods include but are not limited to de-
sign-build, construction management 
at risk and force account. If an alter-
nate method is used, the Recipient 
shall submit to EDA for approval a 
construction services procurement plan 
and the Recipient must use a design 
professional to oversee the process. The 
Recipient shall submit the plan to EDA 
prior to advertisement for bids and 
shall include the following, as applica-
ble: 

(1) Justification for the proposed 
method for procurement of construc-
tion services; 

(2) The scope of work with cost esti-
mates and schedules; 

(3) A copy of the proposed construc-
tion contract; 

(4) The name and qualifications of 
the selected design professional; and 

(5) Procedures to be used to ensure 
full and open competition, including 
the selection criteria. 

(b) For all procurement methods, the 
Recipient must comply with the pro-
curement standards set forth in 15 CFR 
parts 14 or 24, as applicable. 

§ 305.7 Services performed by the Re-
cipient’s own forces. 

In certain circumstances, the Recipi-
ent may wish to consider having a por-
tion or all of the design, construction, 
inspection, legal services or other work 
and/or services in connection with the 
Project performed by personnel who 
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are employed by the Recipient either 
full-time or part-time. EDA may ap-
prove the use of such ‘‘in-house forces’’ 
if: 

(a) The services are routinely per-
formed by the Recipient for all con-
struction Projects performed by the 
Recipient (for example, inspection or 
legal); or 

(b) The Recipient has a special skill 
required for the construction of the 
Project (for example, construction of 
unique Indian structures); or 

(c) The Recipient has made all rea-
sonable efforts to obtain a contractor 
but has failed to do so because of un-
controllable factors such as the re-
moteness of the Project site or an over-
abundance of construction work in the 
Region; or 

(d) The Recipient demonstrates sub-
stantial cost savings. 

§ 305.8 Recipient-furnished equipment 
and materials. 

The Recipient may wish to incor-
porate into the Project equipment or 
materials that it will secure through 
its own efforts, subject to the following 
requirements: 

(a) EDA must approve any use of Re-
cipient-furnished equipment and mate-
rials. EDA may require that major 
equipment items be subject to a lien in 
favor of EDA and may also require a 
statement from the Recipient regard-
ing expected useful life and salvage 
value of such equipment; 

(b) EDA may require the Recipient to 
establish that the expense claimed for 
such equipment or materials is com-
petitive with current local market 
costs; and 

(c) Acquisition of Recipient-furnished 
equipment and/or materials under this 
section is also subject to the require-
ments of 15 CFR parts 14 or 24, as appli-
cable. 

§ 305.9 Project phasing and Invest-
ment disbursement. 

(a) EDA may authorize in advance 
the award of construction contracts in 
phases, provided the Recipient submits 
a request that includes each of the fol-
lowing: 

(1) Valid reasons justifying why the 
Project must be phased; 

(2) Description of the specific ele-
ments to be completed in each phase; 

(3) Detailed construction cost esti-
mates for each phase; 

(4) Time schedules for completing all 
phases of the Project; 

(5) Certification that the Recipient 
can and will fund any overrun(s); and 

(6) Certification that the Recipient is 
capable of paying incurred costs prior 
to the first disbursement of EDA funds. 

(b) EDA will begin disbursement of 
funds after receipt of evidence suffi-
cient to EDA of compliance with all In-
vestment award conditions. EDA may 
approve the disbursement of funds 
prior to the tender of all construction 
contracts if the Recipient can dem-
onstrate to EDA’s satisfaction that a 
severe financial hardship will result 
without such approval. 

§ 305.10 Bid underrun. 
If at the construction contract bid 

opening, the lowest responsive bid is 
less than the total Project cost, the 
Recipient will notify EDA to determine 
whether Investment funds should be 
deobligated from the Project. 

§ 305.11 Contract awards; early con-
struction start. 

EDA must determine that the award 
of all contracts necessary for design 
and construction of the Project facili-
ties is in compliance with the terms 
and conditions of the Investment 
award in order for the costs to be eligi-
ble for EDA reimbursement. Pending 
this determination, the Recipient may 
issue a notice permitting construction 
under the contract to commence. If 
construction commences prior to 
EDA’s determination, the Recipient 
proceeds at its own risk until EDA re-
view and concurrence. The EDA re-
gional office will advise the Recipient 
of the requirements necessary to ob-
tain EDA’s determination. 

§ 305.12 Project sign. 
The Recipient shall be responsible for 

the construction, erection and mainte-
nance in good condition throughout 
the construction period of a sign or 
signs at a conspicuous place at the 
Project site indicating that the Federal 
government is participating in the 
Project. The EDA regional office will 
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provide mandatory specifications for 
the signage. 

§ 305.13 Contract change orders. 

(a) If it becomes necessary to alter 
the construction contracts post-execu-
tion, the Recipient and contractor 
shall agree to a formal contract change 
order. 

(b) All contract change orders must 
receive EDA review for compliance 
with the terms and conditions of the 
Investment award, even if the Recipi-
ent is to pay for all additional costs re-
sulting from the change or the change 
order reduces the contract price. 

(c) Work on the Project may con-
tinue pending EDA review of the con-
tract change order, but all such work 
will be at the Recipient’s risk until 
EDA completes its review. 

§ 305.14 Occupancy prior to comple-
tion. 

Occupancy of any part of the Project 
prior to final acceptance is entirely at 
the Recipient’s risk and must follow 
the requirements of local and State 
law. 

PART 306—TRAINING, RESEARCH 
AND TECHNICAL ASSISTANCE IN-
VESTMENTS 

Subpart A—Local and National Technical 
Assistance 

Sec. 
306.1 Purpose and scope. 
306.2 Award requirements. 
306.3 Application requirements. 

Subpart B—University Center Economic 
Development Program 

306.4 Purpose and scope. 
306.5 Award requirements. 
306.6 Application requirements. 
306.7 Performance evaluations of University 

Centers. 

AUTHORITY: 42 U.S.C. 3147; 42 U.S.C. 3196; 42 
U.S.C. 3211; Department of Commerce Orga-
nization Order 10–4. 

SOURCE: 70 FR 47019, Aug. 11, 2005, unless 
otherwise noted. 

Subpart A—Local and National 
Technical Assistance 

§ 306.1 Purpose and scope. 
(a) Local and National Technical As-

sistance Investments may: 
(1) Determine the causes of excessive 

unemployment, underemployment, low 
per capita income, outmigration or 
other problems throughout the nation; 

(2) Formulate and implement eco-
nomic development tools, models, and 
innovative techniques that will allevi-
ate or prevent conditions of excessive 
unemployment or underemployment; 

(3) Formulate and implement eco-
nomic development programs to in-
crease local, regional and national ca-
pacity; 

(4) Evaluate the effectiveness and 
economic impact of programs, projects 
and techniques to alleviate economic 
distress and promote economic devel-
opment; 

(5) Conduct project planning and fea-
sibility studies; 

(6) Provide management and oper-
ational assistance; 

(7) Establish business outreach cen-
ters; 

(8) Disseminate information about ef-
fective programs, projects and tech-
niques that alleviate conditions of eco-
nomic distress and promote economic 
development; 

(9) Assess, market and establish busi-
ness clusters and associations; or 

(10) Perform other activities deter-
mined by EDA to be appropriate under 
the Local and National Technical As-
sistance program. 

(b) Investment Assistance may not be 
used to start or expand a private busi-
ness. 

(c) EDA may identify specific train-
ing, research or technical assistance 
Projects it will fund, which will be sub-
ject to competition. Ordinarily, these 
Projects are specified in an FFO, which 
will provide the specific requirements, 
timelines and the appropriate points of 
contact and addresses. 

(d) In providing Local and National 
Technical Assistance under this sub-
part, EDA, in addition to making In-
vestments, may: 

(1) Provide Local and National Tech-
nical Assistance through officers or 
employees of the Department; 
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(2) Pay funds made available to carry 
out this subpart to Federal Agencies; 
or 

(3) Employ private individuals, part-
nerships, businesses, corporations, or 
appropriate institutions under con-
tracts entered into for this purpose. 

§ 306.2 Award requirements. 
EDA selects Projects for Local and 

National Technical Assistance Invest-
ments in accordance with the general 
evaluation and selection criteria set 
forth in part 301 of this chapter and the 
extent to which the Project: 

(a) Strengthens the capacity of local, 
State or national organizations and in-
stitutions to undertake and promote 
effective economic development pro-
grams targeted to Regions of distress; 

(b) Benefits distressed Regions; 
(c) Demonstrates innovative ap-

proaches to stimulate economic devel-
opment in distressed Regions; 

(d) Is consistent with an EDA-ap-
proved CEDS, as applicable, for the Re-
gion in which the Project is located; 
and 

(e) Meets the criteria outlined in the 
applicable FFO. 

§ 306.3 Application requirements. 
(a) EDA will provide Investment As-

sistance under this subpart for the pe-
riod of time required to complete the 
Project’s scope of work, generally not 
to exceed twelve (12) to eighteen (18) 
months. 

(b) For a Project of significant Re-
gional or national scope, EDA may 
waive the requirement set forth in 
§ 301.2(b) of this chapter that the non- 
profit organization act in cooperation 
with officials of a political subdivision 
of a State. 

(c) The Investment Rate for Invest-
ments under this subpart shall be de-
termined in accordance with 
§ 301.4(b)(3) of this chapter. 

Subpart B—University Center 
Economic Development Program 

§ 306.4 Purpose and scope. 
The University Center Economic De-

velopment Program is intended to help 
improve the economies of distressed 
Regions. Institutions of higher edu-
cation have many assets, such as fac-

ulty, staff, libraries, laboratories and 
computer systems that can address 
local economic problems and opportu-
nities. With Investment Assistance, in-
stitutions of higher education establish 
and operate research centers (‘‘Univer-
sity Centers’’) that provide technical 
assistance to public and private sector 
organizations with the goal of enhanc-
ing local economic development. 

§ 306.5 Award requirements. 

EDA provides Investment Assistance 
to University Center Projects in ac-
cordance with the general evaluation 
and selection criteria set forth in part 
301 of this chapter, the competitive se-
lection process outlined in the applica-
ble FFO, and the extent to which the 
Project: 

(a) Addresses the economic develop-
ment needs, issues and opportunities of 
the Region and will benefit distressed 
areas in the Region; 

(b) Provides service and value that 
are unique and will maximize coordina-
tion with other organizations in the 
Region; 

(c) Has the commitment and support 
(both financial and non-financial) of 
the highest management levels of the 
sponsoring institution; 

(d) Outlines activities consistent 
with the expertise of the proposed 
staff, academic programs and other re-
sources available within the sponsoring 
institution; and 

(e) Documents past experience of the 
sponsoring institution in operating 
technical assistance programs. 

§ 306.6 Application requirements. 

(a) EDA will provide Investment As-
sistance under this subpart for the pe-
riod of time required to complete the 
Project’s scope of work, as specifically 
outlined in the applicable FFO. 

(b) For a Project of significant Re-
gional or national scope, EDA may 
waive the requirement set forth in 
§ 301.2(b) of this chapter that the non- 
profit organization act in cooperation 
with officials of a political subdivision 
of a State. 

(c) The Investment Rate for Invest-
ments under this subpart shall be de-
termined in accordance with 
§ 301.4(b)(3) of this chapter. 
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(d) At least eighty (80) percent of 
EDA funding must be allocated to di-
rect costs of program delivery. 

§ 306.7 Performance evaluations of 
University Centers. 

(a) EDA will: 
(1) Evaluate each University Center 

within three (3) years after the initial 
Investment award and at least once 
every three (3) years thereafter, so long 
as such University Center continues to 
receive Investment Assistance; and 

(2) Assess the University Center’s 
contribution to providing technical as-
sistance, conducting applied research, 
meeting program performance objec-
tives (as evidenced by retention and 
creation of employment opportunities) 
and disseminating Project results in 
accordance with the scope of work 
funded during the evaluation period. 

(b) The performance evaluation will 
determine in part whether a University 
Center can compete to receive Invest-
ment Assistance under the University 
Center Economic Development Pro-
gram for the following Investment As-
sistance cycle. 

(c) For peer review, EDA shall ensure 
the participation of at least one (1) 
other University Center in the per-
formance evaluation on a cost-reim-
bursement basis. 

PART 307—ECONOMIC ADJUST-
MENT ASSISTANCE INVESTMENTS 

Subpart A—General 

Sec. 
307.1 Purpose and scope. 
307.2 Criteria. 
307.3 Use of Economic Adjustment Assist-

ance Investments. 
307.4 Award requirements. 
307.5 Application requirements. 
307.6 Economic Adjustment Assistance 

post-approval requirements. 

Subpart B—Special Requirements for Re-
volving Loan Funds and Use of Grant 
Funds 

307.7 Revolving Loan Funds established for 
business lending. 

307.8 Definitions. 
307.9 Revolving Loan Fund Plan. 
307.10 Pre-loan requirements. 
307.11 Addition of lending areas; merger of 

RLFs. 
307.12 Revolving Loan Fund Income. 

307.13 Records and retention. 
307.14 Revolving Loan Fund semi-annual 

and annual reports. 
307.15 Prudent management of Revolving 

Loan Funds. 
307.16 Disbursement of funds to Revolving 

Loan Funds. 
307.17 Effective utilization of Revolving 

Loan Funds. 
307.18 Uses of capital. 
307.19 RLF loan portfolio Sales and 

Securitizations. 
307.20 Partial liquidation and liquidation 

upon termination. 
307.21 Termination of Revolving Loan 

Funds. 
307.22 Variances. 

AUTHORITY: 42 U.S.C. 3211; 42 U.S.C. 3149; 42 
U.S.C. 3161; 42 U.S.C. 3162; 42 U.S.C. 3233; De-
partment of Commerce Organization Order 
10–4. 

SOURCE: 70 FR 47019, Aug. 11, 2005, unless 
otherwise noted. 

Subpart A—General 
§ 307.1 Purpose and scope. 

(a) The purpose of Economic Adjust-
ment Assistance Investments is to ad-
dress the needs of communities experi-
encing adverse economic changes that 
may occur suddenly or over time, in-
cluding but not limited to those caused 
by: 

(1) Military base closures or realign-
ments, defense contractor reductions 
in force, or U.S. Department of Energy 
defense-related funding reductions; 

(2) Federally-Declared Disasters; 
(3) International trade; 
(4) Long-term economic deteriora-

tion; 
(5) Loss of a major community em-

ployer; or 
(6) Loss of manufacturing jobs. 
(b) Economic Adjustment Assistance 

Investments are intended to enhance a 
distressed community’s ability to com-
pete economically by stimulating pri-
vate investment in targeted economic 
sectors through use of tools that: 

(1) Help develop and implement a 
CEDS; 

(2) Expand the capacity of public offi-
cials and economic development orga-
nizations to work effectively with busi-
nesses; 

(3) Assist in overcoming major obsta-
cles identified in the CEDS; 

(4) Enable communities to plan and 
coordinate the use of federal resources 
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and other resources available to sup-
port economic recovery, development 
of Regional economies, or recovery 
from natural or other disasters; or 

(5) Encourage the development of in-
novative public and private approaches 
to economic restructuring and revital-
ization. 

§ 307.2 Criteria. 
(a) Economic Adjustment Assistance 

Investments may be made when the 
Project funded by the Investment will 
help the Region meet a Special Need. 
The Region in which a Project is lo-
cated must have a CEDS with which 
the Project is consistent (except that 
this requirement shall not apply to 
Strategy Grants described in § 307.3). 

(b) Additional criteria or priority 
consideration factors for Economic Ad-
justment Assistance may be set forth 
in an FFO. 

§ 307.3 Use of Economic Adjustment 
Assistance Investments. 

Economic Adjustment Assistance In-
vestments may be used to develop a 
CEDS to alleviate long-term economic 
deterioration or a sudden and severe 
economic dislocation (a ‘‘Strategy 
Grant’’), or to fund a Project imple-
menting such a CEDS (an 
‘‘Implementation Grant’’). 

(a) Strategy Grants support devel-
oping, updating or refining a CEDS. 

(b) Implementation Grants support 
the execution of activities identified in 
a CEDS. Specific activities may be 
funded as separate Investments or as 
multiple elements of a single Invest-
ment. Examples of Implementation 
Grant activities include: 

(1) Infrastructure improvements, 
such as site acquisition, site prepara-
tion, construction, rehabilitation and 
equipping of facilities; 

(2) Provision of business or infra-
structure financing through the cap-
italization of Recipient-administered 
Revolving Loan Funds (‘‘RLFs’’), which 
may include loans, loan guaranties and 
interest rate buy-downs to facilitate 
business lending activities; 

(3) Market or industry research and 
analysis; 

(4) Technical assistance, including 
organizational development such as 
business networking, restructuring or 

improving the delivery of business 
services, or feasibility studies; 

(5) Public services; 
(6) Training; and 
(7) Other activities justified by the 

CEDS that satisfy applicable statutory 
and regulatory requirements. 

§ 307.4 Award requirements. 

(a) General. EDA will select Economic 
Adjustment Assistance Projects in ac-
cordance with part 301 of this chapter 
and the additional criteria provided in 
paragraphs (b) and (c) of this section, 
as applicable. 

(b) Strategy Grants. EDA will review 
Strategy Grant proposals to ensure 
that the proposed activities conform to 
the CEDS requirements set forth in 
§ 303.7 of this chapter. 

(c) Implementation Grants. (1) EDA 
will review Implementation Grant pro-
posals for the extent to which: 

(i) The applicable CEDS meets the re-
quirements in § 303.7 of this chapter; 
and 

(ii) The proposed Project is identified 
as a necessary element of or consistent 
with the applicable CEDS. 

(2) Revolving Loan Fund Grants. For 
Eligible Applicants seeking to cap-
italize or recapitalize an RLF, EDA 
will review the proposals for: 

(i) The need for a new or expanded 
public financing tool to enhance other 
business assistance programs and serv-
ices targeting economic sectors and lo-
cations described in the CEDS; 

(ii) The types of financing activities 
anticipated; and 

(iii) The capacity of the RLF organi-
zation to manage lending activities, 
create networks between the business 
community and other financial pro-
viders, and implement the CEDS. 

(d) Additional criteria or priority 
consideration factors for Economic Ad-
justment Assistance may be set forth 
in an FFO. 

§ 307.5 Application requirements. 

(a) Each application for Economic 
Adjustment Assistance must: 

(1) Include or incorporate by ref-
erence (if so approved by EDA) a CEDS, 
except that a CEDS is not required 
when applying for a Strategy Grant; 
and 
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(2) Explain how the proposed Project 
meets the criteria set forth in § 307.2. 

(b) For a technical assistance Project 
of significant Regional or national 
scope under this subpart, EDA may 
waive the requirement set forth in 
§ 301.2(b) of this chapter that the non- 
profit organization act in cooperation 
with officials of a political subdivision 
of a State. 

§ 307.6 Economic Adjustment Assist-
ance post-approval requirements. 

In addition to the post-approval re-
quirements set forth in § 302.18 of this 
chapter: 

(a) Strategy Grants shall comply 
with the applicable provisions of part 
303 of this chapter; 

(b) Implementation Grants involving 
construction shall comply with the 
provisions of subpart B of part 305 of 
this chapter; 

(c) Implementation Grants not in-
volving construction shall comply with 
the applicable provisions of subpart A 
of part 306 of this chapter; and 

(d) RLF Grants shall comply with the 
requirements set forth in this part and 
in the following publications: 

(1) EDA’s RLF Standard Terms and 
Conditions and 

(2) The Compliance Supplement to 
OMB Circular A–133 (the ‘‘Compliance 
Supplement’’). The Compliance Supple-
ment is available via the Internet at 
http://www.omb.gov. 

Subpart B—Special Requirements 
for Revolving Loan Funds and 
Use of Grant Funds 

§ 307.7 Revolving Loan Funds estab-
lished for business lending. 

Economic Adjustment Assistance 
Grants to capitalize or recapitalize 
RLFs most commonly fund business 
lending, but may also fund public infra-
structure or other authorized lending 
activities. The requirements in this 
subpart B apply to RLFs established 
for business lending activities. Special 
award conditions may contain appro-
priate modifications of these require-
ments to accommodate non-business 
RLF awards. 

§ 307.8 Definitions. 
In addition to the defined terms set 

forth in § 300.3 of this chapter, the fol-
lowing terms used in this part shall 
have the following meanings: 

Closed Loan means any loan for which 
all required documentation has been, 
received, reviewed and executed by an 
RLF Recipient. 

Exempt Security means a Security 
that is not subject to certain SEC or 
Federal Reserve Board rules. 

Guaranteed Loan means a loan made 
and serviced by a third party lending 
institution under a loan guaranty 
agreement providing that an RLF Re-
cipient will purchase the guaranteed 
portion of the loan in the event of bor-
rower default. 

Prudent Lending Practices means gen-
erally accepted underwriting and lend-
ing practices for public loan programs, 
based on sound judgment to protect 
federal and lender interests. Prudent 
Lending Practices include loan proc-
essing, documentation, loan approval, 
collections, servicing, administrative 
procedures, collateral protection and 
recovery actions. Prudent Lending 
Practices provide for compliance with 
local laws and filing requirements to 
perfect and maintain a security inter-
est in RLF collateral. 

Recapitalization Grants are Invest-
ments of additional Grant funds to in-
crease the capital base of an RLF. 

Revolving Phase means that stage of 
the RLF’s business lending activities 
that commences immediately after all 
Grant funds have been disbursed to the 
RLF Recipient. 

RLF Capital means, at any point in 
time, the aggregate amount of cash 
held by the RLF Recipient from any of 
the following sources: Grant funds; 
Local Share; repayments of principal 
from RLF loans; and RLF Income. The 
initial RLF capital base is normally 
comprised of EDA funds and the cash 
Local Share. 

RLF Income means interest earned on 
outstanding loan principal and RLF ac-
counts holding RLF funds (excluding 
interest earned on excess funds pursu-
ant to § 307.17(c)(2)), all fees and 
charges received by the RLF, and other 
income generated from RLF oper-
ations. An RLF Recipient may use 
RLF Income only to capitalize the RLF 

VerDate Aug<31>2005 02:20 Feb 04, 2006 Jkt 208042 PO 00000 Frm 00632 Fmt 8010 Sfmt 8010 Y:\SGML\208042.XXX 208042



623 

Economic Development Administration, Commerce § 307.10 

for financing activities and to cover el-
igible and reasonable costs necessary 
to administer the RLF, unless other-
wise provided for in the Grant agree-
ment or approved in writing by EDA. 
RLF Income excludes repayments of 
principal and any interest remitted to 
the U.S. Treasury pursuant to 
§ 307.17(c)(2)(i). 

RLF Third Party for purposes of this 
subpart B only, means an Eligible Re-
cipient or for-profit entity selected by 
EDA through a request for proposals or 
Cooperative Agreement to facilitate 
and/or manage the intended liquidation 
of an RLF. 

Sale means an EDA-approved sale by 
an RLF Recipient of its RLF loan port-
folio (or a portion thereof) to a third 
party. A third party may participate in 
a subsequent Securitization offered in 
a secondary market transaction and 
collateralized by the underlying RLF 
loan portfolio (or a portion thereof). 

SEC or the Commission means the U.S. 
Securities and Exchange Commission. 

Securitization refers to the financing 
technique of securing an investment of 
new capital with a stream of income 
generated by aggregating similar in-
struments such as loans or mortgages 
into a new transferable Security. 

Security means any investment in-
strument issued by a corporation, gov-
ernment or other organization which 
offers evidence of debt or equity. 

§ 307.9 Revolving Loan Fund Plan. 

All RLF Recipients shall manage 
RLFs in accordance with an RLF plan 
(the ‘‘RLF Plan’’ or ‘‘Plan’’) as de-
scribed in this section. The Plan shall 
be submitted to and approved by EDA 
and passed by resolution of the RLF 
Recipient’s governing board prior to 
initial disbursement of EDA funds. 

(a) Format and content. (1) Part I of 
the Plan titled ‘‘Revolving Loan Fund 
Strategy’’ shall summarize the CEDS 
and business development objectives 
and shall describe the RLF’s financing 
strategy, policy and portfolio stand-
ards. 

(2) Part II of the Plan titled ‘‘Oper-
ational Procedures’’ shall serve as the 
internal operating manual for the RLF 
Recipient. The administrative proce-
dures for operating the RLF must be 

consistent with Prudent Lending Prac-
tices. 

(b) Evaluation of RLF Plans. EDA will 
use the following criteria in evaluating 
Plans: 

(1) The Plan must be consistent with 
the CEDS or EDA-approved strategy 
for the Region; 

(2) The Plan must identify the stra-
tegic purpose of the RLF and must de-
scribe the selection of the financing 
strategy and lending criteria, includ-
ing: 

(i) An analysis of the local capital 
market and the financing needs of the 
targeted businesses; and 

(ii) Financing policies and portfolio 
standards that are consistent with 
EDA policies and requirements; and 

(3) The Plan must demonstrate an 
adequate understanding of commercial 
loan portfolio management procedures, 
including loan processing, under-
writing, closing, disbursements, collec-
tions, monitoring, and foreclosures. It 
shall also provide sufficient adminis-
trative procedures to prevent conflicts 
of interest and to ensure account-
ability, safeguarding of assets and com-
pliance with federal and local laws. 

(c) Modification of RLF Plans. An RLF 
Recipient must request and obtain 
EDA approval prior to any modifica-
tion of the Plan. 

§ 307.10 Pre-loan requirements. 

(a) RLF Recipients must adopt proce-
dures to review the impacts of prospec-
tive loan proposals on the physical en-
vironment. The Plan must provide for 
compliance with applicable environ-
mental laws and other regulations, in-
cluding but not limited to parts 302 and 
314 of this chapter. The RLF Recipient 
must also adopt procedures to comply, 
and ensure that potential borrowers 
comply, with applicable environmental 
laws and regulations. 

(b) RLF Recipients must ensure that 
prospective borrowers, consultants, or 
contractors are aware of and comply 
with the federal statutory and regu-
latory requirements that apply to ac-
tivities carried out with RLF loans. 
RLF loan agreements shall include ap-
plicable federal requirements to ensure 
compliance and RLF Recipients must 
adopt procedures to diligently correct 
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instances of non-compliance, including 
loan call stipulations. 

(c) All RLF loan documents and pro-
cedures must protect and hold the Fed-
eral government harmless from and 
against all liabilities that the Federal 
government may incur as a result of 
providing an RLF Grant to assist di-
rectly or indirectly in site preparation 
or construction, as well as the direct or 
indirect renovation or repair of any fa-
cility or site. These protections apply 
to the extent that the Federal govern-
ment may become potentially liable as 
a result of ground water, surface, soil 
or other natural or man-made condi-
tions on the property caused by oper-
ations of the RLF Recipient or any of 
its borrowers, predecessors or succes-
sors. 

§ 307.11 Addition of lending areas; 
merger of RLFs. 

(a)(1) Addition of lending areas. An 
RLF Recipient shall make loans to im-
plement and assist economic activity 
only within its EDA-approved lending 
area, as set forth and defined in the 
RLF Grant and the Plan. An RLF Re-
cipient may add an additional lending 
area (an ‘‘Additional Lending Area’’) to 
its existing lending area to create a 
new merged lending area (the ‘‘New 
Lending Area’’) only with EDA’s prior 
written approval and subject to the fol-
lowing provisions and conditions: 

(i) EDA shall have disbursed the full 
amount of its Investment Assistance to 
the RLF Recipient; 

(ii) The Additional Lending Area 
must fulfill the economic distress cri-
teria for Economic Adjustment Invest-
ments under this part and in accord-
ance with § 301.3(a) of this chapter; 

(iii) Prior to EDA’s disbursement of 
additional funds to the RLF Recipient 
(for example, through a recapitaliza-
tion), EDA shall determine a new In-
vestment Rate for the New Lending 
Area based on the criteria set forth in 
§ 301.4 of this chapter; 

(iv) The RLF Recipient must dem-
onstrate that the Additional Lending 
Area is consistent with its CEDS, or 
modify its CEDS for any such Addi-
tional Lending Area, in accordance 
with § 307.9(b)(1); 

(v) The RLF Recipient shall modify 
its Plan to incorporate the Additional 

Lending Area and revise its lending 
strategy, as necessary; 

(vi) The RLF Recipient shall execute 
an amended RLF Grant award agree-
ment, as necessary; and 

(vii) The RLF Recipient fulfills any 
other conditions reasonably requested 
by EDA. 

(2) The New Lending Area designa-
tion shall remain in place indefinitely 
following EDA approval. 

(b) Merger of RLFs. (1) Single RLF Re-
cipient. An RLF Recipient with more 
than one (1) EDA-funded RLF Grant 
may consolidate two (2) or more EDA- 
funded RLFs into one (1) surviving 
RLF with EDA’s prior written approval 
and provided: 

(i) It meets the requirements to ob-
tain annual report status identified in 
paragraphs (a)(2) through (a)(4) of 
§ 307.14 of this chapter; 

(ii) It demonstrates a rational basis 
for undertaking the merger (for exam-
ple, the lending area(s) and borrower 
criteria identified in different RLF 
Plans are compatible, or will be com-
patible, for all RLFs to be consoli-
dated); 

(iii) It amends and consolidates its 
Plan to account for the merger of 
RLFs, including items such as the New 
Lending Area (including any Addi-
tional Lending Area(s)), its lending 
strategy and borrower criteria; 

(iv) Prior to EDA’s disbursement of 
additional funds to the RLF Recipient 
(for example, through a recapitaliza-
tion), EDA shall determine a new In-
vestment Rate for the New Lending 
Area based on the criteria set forth in 
§ 301.4 of this chapter; and 

(v) The RLF Recipient fulfills any 
other conditions reasonably requested 
by EDA. 

(2) Multiple RLF Recipients. Two (2) or 
more RLF Recipients may consolidate 
their EDA-funded RLFs into one (1) 
surviving RLF with EDA’s prior writ-
ten approval and provided: 

(i) The surviving RLF Recipient 
meets the requirements to obtain an-
nual report status identified in para-
graphs (a)(2) through (a)(4) of § 307.14 of 
this chapter; 

(ii) The surviving RLF Recipient 
amends and consolidates its Plan to ac-
count for the merger of RLFs, includ-
ing items such as the New Lending 
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Area (including any Additional Lend-
ing Area(s)), its lending strategy and 
borrower criteria; 

(iii) Prior to EDA’s disbursement of 
additional funds to the surviving RLF 
Recipient (for example, through a re-
capitalization), EDA shall determine a 
new Investment Rate for the New 
Lending Area based on the criteria set 
forth in § 301.4 of this chapter; 

(iv) EDA must provide written ap-
proval of the merger agreement(s), 
modifications and revisions to the 
Plans and any other related amend-
ments thereto; 

(v) All applicable RLF Grant assets 
of the discharging RLF Recipient(s) 
transfer to the surviving RLF Recipi-
ent as of the merger’s effective date; 
and 

(vi) The surviving RLF Recipient be-
comes fully responsible for administra-
tion of the RLF Grant assets trans-
ferred and fulfills all surviving RLF 
Grant requirements and any other con-
ditions reasonably requested by EDA. 

§ 307.12 Revolving Loan Fund Income. 
(a) General requirements. RLF Income 

must be placed into the RLF Capital 
base for the purpose of making loans or 
paying for eligible and reasonable ad-
ministrative costs associated with the 
RLF’s operations. RLF Income may 
fund administrative costs, provided: 

(1) Such RLF Income and the admin-
istrative costs are incurred in the same 
twelve-month (12) reporting period; 

(2) RLF Income that is not used for 
administrative costs during the twelve- 
month (12) reporting period is made 
available for lending activities; 

(3) RLF Income shall not be with-
drawn from the RLF Capital base in a 
subsequent reporting period for any 
purpose other than lending without the 
prior written consent of EDA; and 

(4) The RLF Recipient completes an 
RLF Income and Expense Statement 
(the ‘‘Income and Expense Statement’’) as 
required under § 307.14(c). 

(b) Compliance guidelines. When charg-
ing costs against RLF Income, RLF 
Recipients must comply with: 

(1) Applicable OMB cost principles 
and RLF Audit Guidelines (as found in 
OMB Circular A–87 for State, Local, 
and Indian Tribal Governments, OMB 
Circular A–122 for non-profit organiza-

tions other than institutions of higher 
education, hospitals or organizations 
named in OMB Circular A–122 as not 
subject to such circular, and OMB Cir-
cular A–21 for educational institutions) 
and 

(2) The OMB Circular A–133 for Single 
Audit Act Requirements for State, 
Local Governments, and Non-Profit Or-
ganizations, and the Compliance Sup-
plement, as appropriate. 

(c) Priority of payments on defaulted 
RLF loans. When an RLF Recipient re-
ceives proceeds on a defaulted RLF 
loan that is not subject to liquidation 
pursuant to § 307.20, such proceeds shall 
be applied in the following order of pri-
ority: 

(1) First, towards any costs of collec-
tion; 

(2) Second, towards outstanding pen-
alties and fees; 

(3) Third, towards any accrued inter-
est to the extent due and payable; and 

(4) Fourth, towards any outstanding 
principal balance. 

§ 307.13 Records and retention. 
(a) Closed Loan files and related docu-

ments. The RLF Recipient shall main-
tain Closed Loan files and all related 
documents, books of account, computer 
data files and other records over the 
term of the Closed Loan and for a 
three-year (3) period from the date of 
final disposition of such Closed Loan. 
The date of final disposition of a Closed 
Loan is the date: 

(1) Principal, interest, fees, penalties 
and all other costs associated with the 
Closed Loan have been paid in full; or 

(2) Final settlement or discharge and 
cessation of collection efforts of any 
unpaid amounts associated with the 
Closed Loan have occurred. 

(b) Administrative records. RLF Recipi-
ents must at all times: 

(1) Maintain adequate accounting 
records and source documentation to 
substantiate the amount and percent of 
RLF Income expended for eligible RLF 
administrative costs. 

(2) Retain records of administrative 
expenses incurred for activities and 
equipment relating to the operation of 
the RLF for three (3) years from the 
actual submission date of the last 
semi-annual or annual report that cov-
ers the period that such costs were 
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claimed, or for five (5) years from the 
date the costs were claimed, whichever 
is less. 

(3) Make available for inspection re-
tained records, including those re-
tained for longer than the required pe-
riod. The record retention periods de-
scribed in this section are minimum 
periods and such prescription does not 
limit any other record retention re-
quirement of law or agreement. In no 
event will EDA question claimed ad-
ministrative costs that are more than 
three (3) years old, unless fraud is at 
issue. 

§ 307.14 Revolving Loan Fund semi-an-
nual and annual reports. 

(a) Frequency of reports. All RLF Re-
cipients, including those receiving Re-
capitalization Grants for existing 
RLFs, must submit semi-annual re-
ports. EDA may approve the substi-
tution of annual reports for semi-an-
nual reports upon written request by 
the Recipient if the following condi-
tions have been met: 

(1) At least one (1) year has passed 
from the date that the RLF has loaned 
an aggregate amount equal to its ini-
tial RLF Capital base; 

(2) The RLF Recipient has timely 
submitted accurate semi-annual re-
ports for the preceding two (2) years; 

(3) The RLF Recipient has ensured 
completion and submission to EDA of 
required periodic audits for the most 
recent audit period within the pre-
ceding two (2) years; and 

(4) EDA determines that the RLF is 
in compliance with all applicable RLF 
requirements. 

(b) Report contents. RLF Recipients 
must certify as part of the semi-annual 
or annual report to EDA that the RLF 
is operating in accordance with the ap-
plicable RLF Plan. RLF Recipients 
must also describe (and propose pursu-
ant to § 307.9) any modifications to the 
RLF Plan to ensure effective use of the 
RLF as a strategic financing tool. 

(c) RLF Income and Expense Statement. 
(1) An RLF Recipient using either fifty 
(50) percent or more (or more than 
$100,000) of RLF Income for administra-
tive costs in the twelve-month (12) re-
porting period must submit a com-
pleted Income and Expense Statement 
annually to the appropriate regional 

office within ninety (90) days of the end 
of its fiscal year. An RLF Recipient 
using less than fifty (50) percent and 
less than $100,000 of RLF Income for ad-
ministrative costs in the twelve-month 
(12) reporting period must prepare and 
retain for four (4) years a completed In-
come and Expense Statement for the 
applicable fiscal year, which shall be 
made available to EDA upon request. 

(2) Performance measures. As part of 
the semi-annual or annual report, RLF 
Recipients shall submit to EDA the in-
formation identified as the ‘‘Core Per-
formance Measures’’ in the special 
award conditions of the Grant docu-
ments. EDA will advise RLF Recipients 
within a reasonable time of any re-
quired modifications to the informa-
tion submitted. 

§ 307.15 Prudent management of Re-
volving Loan Funds. 

(a) Accounting principles. (1) RLFs 
shall operate in accordance with gen-
erally accepted accounting principles 
(‘‘GAAP’’) as in effect from time to 
time in the United States and the pro-
visions outlined in the OMB Circular 
A–133 and the Compliance Supplement, 
as applicable. 

(2) In accordance with GAAP, a loan 
loss reserve may be recorded in the 
RLF Recipient’s financial statements 
to show the fair market value of an 
RLF’s loan portfolio, provided this 
loan loss reserve is non-funded and rep-
resents non-cash entries. 

(b) Loan and accounting system docu-
ments. (1) Within sixty (60) days prior 
to the initial disbursement of EDA 
funds, an independent accountant fa-
miliar with the RLF Recipient’s ac-
counting system shall certify to EDA 
and the RLF Recipient that such sys-
tem is adequate to identify, safeguard 
and account for all RLF Capital, out-
standing RLF loans and other RLF op-
erations. 

(2) Prior to the disbursement of any 
EDA funds, the RLF Recipient shall 
certify that standard RLF loan docu-
ments reasonably necessary or advis-
able for lending are in place and that 
these documents have been reviewed by 
its legal counsel for adequacy and com-
pliance with the terms and conditions 
of the Grant and applicable State and 
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local law. The standard loan docu-
ments must include, at a minimum, 
the following: 

(i) Loan application; 
(ii) Loan agreement; 
(iii) Promissory note; 
(iv) Security agreement(s); 
(v) Deed of trust or mortgage (as ap-

plicable); 
(vi) Agreement of prior lien holder 

(as applicable); and 
(vii) Guaranty agreement (as applica-

ble). 
(c) Interest rates. An RLF Recipient 

may make loans and may guarantee 
loans to eligible borrowers at interest 
rates and under conditions determined 
by the RLF Recipient to be appropriate 
in achieving the goals of the RLF. 
However, the minimum interest rate 
an RLF can charge is four (4) percent-
age points below the lesser of the cur-
rent money center prime interest rate 
quoted in the Wall Street Journal, or the 
maximum interest rate allowed under 
State law. In no event shall the inter-
est rate be less than four (4) percent. 
However, should the prime interest 
rate listed in the Wall Street Journal ex-
ceed fourteen (14) percent, the min-
imum RLF interest rate is not required 
to be raised above ten (10) percent if 
doing so compromises the ability of the 
RLF Recipient to implement its fi-
nancing strategy. 

(d) Private leveraging. (1) RLF loans 
must leverage private investment of at 
least two dollars for every one dollar of 
such RLF loans. This leveraging re-
quirement applies to the RLF portfolio 
as a whole rather than to individual 
loans and is effective for the duration 
of the RLF’s operation. To be classified 
as leveraged, private investment must 
be made within twelve (12) months 
prior to approval of an RLF loan, as 
part of the same business development 
Project, and may include: 

(i) Capital invested by the borrower 
or others; 

(ii) Financing from private entities; 
or 

(iii) The non-guaranteed portions and 
ninety (90) percent of the guaranteed 
portions of the U.S. Small Business Ad-
ministration’s 7(A) loans and 504 deben-
ture loans. 

(2) Private investments shall not in-
clude accrued equity in a borrower’s 
assets. 

§ 307.16 Disbursement of funds to Re-
volving Loan Funds. 

(a) Pre-disbursement requirements. 
Prior to any disbursement of EDA 
funds, RLF Recipients are required to 
provide in a form acceptable to EDA: 

(1) Evidence of fidelity bond coverage 
for persons authorized to handle funds 
under the Grant award in an amount 
sufficient to protect the interests of 
EDA and the RLF. Such insurance cov-
erage must exist at all times during 
the duration of the RLF’s operation; 
and 

(2) Evidence of certification in ac-
cordance with § 307.15(b)(1). 

(b) Timing of request for disbursements. 
An RLF Recipient shall request dis-
bursements of Grant funds only to 
close a loan or disburse RLF funds to a 
borrower. The RLF Recipient must dis-
burse the RLF funds to a borrower 
within thirty (30) days of receipt of the 
Grant funds. Any Grant funds not dis-
bursed within the thirty (30) day period 
shall be refunded to EDA pursuant to 
paragraph (e) of this section. 

(c) Amount of disbursement. The 
amount of a disbursement of Grant 
funds shall not exceed the difference, if 
any, between the RLF Capital and the 
amount of a new RLF loan, less the 
amount, if any, of the Local Share re-
quired to be disbursed concurrent with 
the Grant funds. However, RLF Income 
held to reimburse eligible administra-
tive costs need not be disbursed in 
order to draw additional Grant funds. 

(d) EDA funds account. The RLF Re-
cipient shall establish and maintain an 
interest-bearing account designated as 
the ‘‘EDA funds account,’’ indicating 
that monies deposited therein are held 
for funding approved Closed Loans. The 
RLF Recipient shall withdraw funds or 
order a transfer from the EDA funds 
account for lending to eligible bor-
rowers or return of funds to EDA. 

(e) Delays. If the RLF Recipient re-
ceives Grant funds and the RLF loan 
disbursement is subsequently delayed 
beyond thirty (30) days, the RLF Re-
cipient must notify the applicable 
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grants officer and return such non-dis-
bursed funds to EDA. Grant funds re-
turned to EDA shall be available to the 
RLF Recipient for future draw-downs. 
When returning prematurely drawn 
Grant funds, the RLF Recipient must 
clearly identify on the face of the 
check or in the written notification to 
the applicable grants officer ‘‘EDA,’’ 
the Grant award number, the words 
‘‘Premature Draw,’’ and a brief descrip-
tion of the reason for returning the 
Grant funds. 

(f) Local share. (1) Cash Local Share 
of the RLF may only be used for lend-
ing purposes. The cash Local Share 
must be used either in proportion to 
the Grant funds or at a faster rate than 
the Grant funds. 

(2) When an RLF has a combination 
of In-Kind Contributions and cash 
Local Share, the cash Local Share and 
the Grant funds will be disbursed pro-
portionately as needed for lending ac-
tivities, provided that the last twenty 
(20) percent of the Grant funds may not 
be disbursed until all cash Local Share 
has been expended. The full amount of 
the cash Local Share shall remain for 
use in the RLF. 

§ 307.17 Effective utilization of Revolv-
ing Loan Funds. 

(a) Loan closing and disbursement 
schedule. (1) RLF loan activity must be 
sufficient to draw down Grant funds in 
accordance with the schedule pre-
scribed in the award conditions for 
loan closings and disbursements to eli-
gible RLF borrowers. The schedule usu-
ally requires that the RLF Recipient 
lend the entire amount of the initial 
RLF Capital base within three (3) years 
of the Grant award. 

(2) If an RLF Recipient fails to meet 
the prescribed lending schedule, EDA 
may de-obligate the non-disbursed bal-
ance of the RLF Grant. EDA may allow 
exceptions where: 

(i) Closed Loans approved prior to the 
schedule deadline will commence and 
complete disbursements within forty- 
five (45) days of the deadline; 

(ii) Closed Loans have commenced 
(but not completed) disbursement obli-
gations prior to the deadline; or 

(iii) EDA has approved a time sched-
ule extension pursuant to § 307.17(b). 

(b) Time schedule extensions. (1) RLF 
Recipients shall promptly inform EDA 
in writing of any condition that may 
adversely affect their ability to meet 
the prescribed schedule deadlines. RLF 
Recipients must submit a written re-
quest to EDA for continued use of 
Grant funds beyond a missed deadline 
for disbursement of RLF funds. RLF 
Recipients must provide good reason 
for the delay in their extension re-
quests and must demonstrate that: 

(i) The delay was unforeseen or be-
yond the control of the RLF Recipient; 

(ii) The financial need for the RLF 
still exists; 

(iii) The current and planned use and 
the anticipated benefits of the RLF 
will remain consistent with the current 
CEDS and the RLF Plan; and 

(iv) The proposal of a revised time 
schedule is reasonable. An extension 
request must also provide an expla-
nation as to why no further delays are 
anticipated. 

(2) EDA is under no obligation to 
grant a time extension and in the event 
an extension is denied, EDA may 
deobligate all or part of the unused 
Grant funds and terminate the Grant. 

(c) Capital utilization standard. (1) 
During the Revolving Phase, RLF Re-
cipients must manage their repayment 
and lending schedules to provide that 
at all times at least seventy-five (75) 
percent of the RLF Capital is loaned or 
committed. The following exceptions 
apply: 

(i) An RLF Recipient that antici-
pates making large loans relative to 
the size of its RLF Capital base may 
propose a Plan that provides for main-
taining a capital utilization percentage 
greater than twenty-five (25) percent; 
and 

(ii) EDA may require an RLF Recipi-
ent with an RLF Capital base in excess 
of $4 million to adopt a Plan that 
maintains a proportionately higher 
percentage of its funds loaned. 

(2) When the percentage of loaned 
RLF Capital falls below the applicable 
capital utilization percentage, the dol-
lar amount of the RLF funds equiva-
lent to the difference between the ac-
tual percentage of RLF Capital loaned 
and the applicable capital utilization 
percentage is referred to as ‘‘excess 
funds.’’ 
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(i) Sequestration of excess funds. If the 
RLF Recipient fails to satisfy the ap-
plicable capital utilization percentage 
requirement for two (2) consecutive re-
porting intervals, EDA may require the 
RLF Recipient to deposit excess funds 
in an interest-bearing account separate 
from the EDA funds account. The por-
tion of interest earned on the account 
holding excess funds attributable to 
the RLF Grant shall be remitted to the 
U.S. Treasury. RLF Recipients must 
obtain EDA’s written authorization to 
withdraw any sequestered funds. 

(ii) Persistent non-compliance. An RLF 
Recipient will generally be allowed a 
reasonable period of time to lend ex-
cess funds and achieve the applicable 
capital utilization percentage. How-
ever, if an RLF Recipient fails to 
achieve the applicable capital utiliza-
tion percentage after a reasonable pe-
riod of time, as determined by EDA, it 
may be subject to sanctions such as 
suspension or termination. 

§ 307.18 Uses of capital. 

(a) General. RLF Capital shall be used 
for the purpose of making RLF loans 
that are consistent with an RLF Plan 
or such other purposes approved by 
EDA. To ensure that RLF funds are 
used as intended, each loan agreement 
must clearly state the purpose of each 
loan. 

(b) Restrictions on use of RLF Capital. 
RLF Capital shall not be used to: 

(1) Acquire an equity position in a 
private business; 

(2) Subsidize interest payments on an 
existing RLF loan; 

(3) Provide for borrowers’ required 
equity contributions under other Fed-
eral Agencies’ loan programs; 

(4) Enable borrowers to acquire an in-
terest in a business either through the 
purchase of stock or through the acqui-
sition of assets, unless sufficient jus-
tification is provided in the loan docu-
mentation. Sufficient justification 
may include acquiring a business to 
save it from imminent closure or to ac-
quire a business to facilitate a signifi-
cant expansion or increase in invest-
ment with a significant increase in 
jobs. The potential economic benefits 
must be clearly consistent with the 
strategic objectives of the RLF; 

(5) Provide RLF loans to a borrower 
for the purpose of investing in interest- 
bearing accounts, certificates of de-
posit or any investment unrelated to 
the RLF; or 

(6) Refinance existing debt, unless: 
(i) The RLF Recipient sufficiently 

demonstrates in the loan documenta-
tion a ‘‘sound economic justification’’ for 
the refinancing (e.g., the refinancing 
will support additional capital invest-
ment intended to increase business ac-
tivities). For this purpose, reducing the 
risk of loss to an existing lender(s) or 
lowering the cost of financing to a bor-
rower shall not, without other indicia, 
constitute a sound economic justifica-
tion; or 

(ii) RLF Capital will finance the pur-
chase of the rights of a prior lien hold-
er during a foreclosure action which is 
necessary to preclude a significant loss 
on an RLF loan. RLF Capital may be 
used for this purpose only if there is a 
high probability of receiving com-
pensation from the sale of assets suffi-
cient to cover an RLF’s costs plus a 
reasonable portion of the outstanding 
RLF loan within eighteen (18) months 
following the date of refinancing; 

(c) Credit not otherwise available. RLF 
Recipients must determine and clearly 
demonstrate in the loan documenta-
tion for each RLF loan that credit is 
not otherwise available on terms and 
conditions that permit the completion 
or successful operation of the activity 
to be financed. 

(d) Use of In-Kind Contributions. In- 
Kind Contributions may satisfy Match-
ing Share requirements when specifi-
cally authorized in the terms and pro-
visions of the RLF Grant and may be 
used to provide technical assistance to 
borrowers or for eligible RLF adminis-
trative costs. 

(e) Loan guaranty agreements. Prior to 
the full disbursement of Grant funds, 
the RLF Recipient shall not use RLF 
Capital to guarantee loans made by 
other lending institutions. After the 
full disbursement of Grant funds, RLF 
Capital may be used to guarantee loans 
of private lenders, provided the RLF 
Recipient has obtained prior written 
approval from EDA of its proposed loan 
guaranty activities and submitted to 
EDA: 
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(1) The maximum guaranty percent-
age offered by the RLF Recipient and 
accepted by the lender; 

(2) The loan guaranty agreement 
which must (at a minimum) document: 

(i) The RLF Recipient’s maximum li-
ability; 

(ii) The respective rights, representa-
tions and obligations of the RLF Re-
cipient and lender with regard to col-
lection procedures, servicing require-
ments, borrower delinquency, events of 
defaults and termination of the loan 
guaranty agreement; 

(iii) The responsible party’s obliga-
tions in the event of any foreclosure, 
bankruptcy or insolvency proceeding; 

(iv) The responsible party’s obliga-
tions with respect to collateral disposi-
tion and the call provisions for the 
Guaranteed Loan; and 

(v) The distribution of interest in-
come and loan fees, if any, to the RLF; 
and 

(3) Certification from the RLF Re-
cipient’s legal counsel that the loan 
guaranty agreement is valid and en-
forceable under applicable State law; 
and 

(4) An amended RLF Plan accommo-
dating the loan guaranty activities ap-
proved by EDA (as necessary). 

§ 307.19 RLF loan portfolio Sales and 
Securitizations. 

EDA may take such actions as appro-
priate to enable an RLF Recipient to 
sell or securitize RLF loans, except 
that EDA may not issue a federal guar-
anty covering any issued Security. 
With prior approval from EDA, an RLF 
Recipient may enter into a Sale or a 
Securitization of all or a portion of its 
RLF loan portfolio, provided: 

(a) An RLF Recipient must use all 
proceeds from any Sale or 
Securitization (net of reasonable trans-
action costs) to make additional RLF 
loans; 

(b) An RLF Recipient must request 
EDA to subordinate its interest in all 
or a portion of any RLF loan portfolio 
sold or securitized; 

(c) No Security collateralized by RLF 
loans and other RLF property and of-
fered in a secondary market trans-
action pursuant to a Securitization 
shall be treated as an Exempt Security 
for purposes of the Securities Act of 

1933, as amended (15 U.S.C. 77a et seq.), 
or the Securities Exchange Act of 1934, 
as amended (15 U.S.C. 78a et seq.) (the 
‘‘Exchange Act’’), unless exempted by a 
rule or regulation issued by the Com-
mission; and 

(d) Except as provided in paragraph 
(c), no provision of this section super-
sedes or otherwise affects the applica-
tion of the ‘‘securities laws’’ (as such 
term is defined in Section 3(a)(47) of 
the Exchange Act) or the rules, regula-
tions or orders issued by the Commis-
sion or a self-regulatory organization 
under the Commission. 

§ 307.20 Partial liquidation and liq-
uidation upon termination. 

(a) Partial liquidation. EDA may re-
quire an RLF Recipient to transfer any 
RLF loans that are more than one hun-
dred and twenty (120) days delinquent 
to an RLF Third Party for liquidation. 

(b) Liquidation upon termination. 
When EDA approves the termination of 
an RLF Grant, EDA may assign or 
transfer assets of the RLF to an RLF 
Third Party for liquidation. 

(c) Terms. The following terms will 
govern any liquidation: 

(1) EDA shall have sole discretion in 
choosing the RLF Third Party; 

(2) The RLF Third Party may be an 
Eligible Applicant or a for-profit orga-
nization not otherwise eligible for In-
vestment Assistance; 

(3) EDA may enter into an agreement 
with the RLF Third Party to liquidate 
the assets of one (1) or more RLFs or 
RLF Recipients; 

(4) EDA may allow the RLF Third 
Party to retain a portion of the RLF 
assets, consistent with the agreement 
referenced in paragraph (c)(3) of this 
section, as reasonable compensation 
for services rendered in the liquidation; 
and 

(5) EDA may require additional rea-
sonable terms and conditions. 

(d) Distribution of proceeds. The pro-
ceeds resulting from any liquidation 
upon termination shall be distributed 
in the following order of priority: 

(1) First, for any third party liquida-
tion costs; 

(2) Second, for the payment of EDA’s 
Federal Share (as defined in § 314.5 of 
this chapter); and 
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(3) Third, if any proceeds remain, to 
the RLF Recipient. 

§ 307.21 Termination of Revolving 
Loan Funds. 

(a) EDA may suspend or terminate an 
RLF Grant for cause, including but not 
limited to the following reasons: 

(1) Failure to operate the RLF in ac-
cordance with the Plan, the RLF Grant 
or this part; 

(2) Failure to obtain prior EDA ap-
proval for material changes to the 
Plan, including provisions for admin-
istering the RLF; 

(3) Failure to submit timely progress, 
financial and audit reports as required 
by the RLF Grant and § 307.14; and 

(4) Failure to comply with the con-
flicts of interest provisions set forth in 
§ 302.17. 

(b) EDA may approve a request from 
an RLF Recipient to terminate an RLF 
Grant. The RLF Recipient must com-
pensate the Federal government for the 
Federal Share of the RLF property, in-
cluding the current value of all out-
standing RLF loans. However, with 
EDA’s prior approval, upon a showing 
of compelling circumstances, the RLF 
Recipient may use for other economic 
development activities a portion of 
RLF property that EDA determines is 
attributable to RLF Income. 

(c) Upon termination, distribution of 
proceeds shall occur in accordance with 
§ 307.20(d). 

§ 307.22 Variances. 

EDA may approve variances to the 
requirements contained in this sub-
part, provided such variances: 

(a) Are consistent with the goals of 
the Economic Adjustment Assistance 
program and with an RLF Plan; 

(b) Are necessary and reasonable for 
the effective implementation of the 
RLF; 

(c) Are economically and financially 
sound; and 

(d) Do not conflict with any applica-
ble legal requirements, including fed-
eral, State and local law. 

PART 308—PERFORMANCE 
INCENTIVES 

Sec. 
308.1 Use of funds in Projects constructed 

under projected cost. 
308.2 Performance awards. 
308.3 Planning performance awards. 

AUTHORITY: 42 U.S.C. 3151; 42 U.S.C. 3154a; 
42 U.S.C. 3154b; Department of Commerce 
Delegation Order 10–4. 

SOURCE: 70 FR 47019, Aug. 11, 2005, unless 
otherwise noted. 

§ 308.1 Use of funds in Projects con-
structed under projected cost. 

(a) If the Assistant Secretary deter-
mines before closeout of a construction 
Project funded under parts 305 or 307 of 
this chapter that the cost of the 
Project, based on the designs and speci-
fications that were the basis of the In-
vestment Assistance, has decreased be-
cause of a decrease in costs, EDA may 
in its discretion approve the use of the 
excess funds (or a portion of the excess 
funds) by the Recipient to: 

(1) Increase the Investment Rate of 
the Project to the maximum percent-
age allowable under § 301.4 of this chap-
ter for which the Project was eligible 
at the time of the Investment award; 
or 

(2) Further improve the Project con-
sistent with its purpose. 

(b) EDA, in its sole discretion, may 
use any amount of excess funds re-
maining after application of paragraph 
(a) of this section for other eligible In-
vestments. 

(c) In the case of Projects involving 
funds transferred from other Federal 
Agencies, EDA will consult with the 
transferring Agency regarding the use 
of any excess funds. 

§ 308.2 Performance awards. 
(a) A Recipient of Investment Assist-

ance under parts 305 or 307 of this chap-
ter may receive a performance award 
in connection with an Investment 
made on or after the date of enactment 
of Section 215 of PWEDA in an amount 
not to exceed ten (10) percent of the 
amount of the Investment award. 

(b) To receive a performance award, a 
Recipient must demonstrate Project 
performance in one (1) or more of the 
areas listed in this paragraph, weighted 
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at the discretion of the Assistant Sec-
retary: 

(1) Meet or exceed the Recipient’s 
projection of jobs created; 

(2) Meet or exceed the Recipient’s 
projection of private sector capital in-
vested; 

(3) Meet or exceed target dates for 
Project start and completion stated at 
the time of Investment approval; 

(4) Fulfill the proposal evaluation 
criteria set forth in § 301.8 of this chap-
ter; or 

(5) Demonstrate other unique Project 
performance characteristics as deter-
mined by the Assistant Secretary. 

(c) A Recipient may receive a per-
formance award no later than three (3) 
years following the Project’s closeout. 

(d) A performance award may fund up 
to one hundred (100) percent of the cost 
of an eligible Project or any other au-
thorized activity under PWEDA. For 
the purpose of meeting the non-federal 
share requirement of PWEDA or any 
other statute, the amount of a per-
formance award shall be treated as 
non-federal funds. 

(e) The applicable FFO will set forth 
the requirements, qualifications, 
guidelines and procedures for perform-
ance awards to be made during the ap-
plicable fiscal year, with all perform-
ance awards being subject to the avail-
ability of funds. 

[70 FR 74196, Dec. 15, 2005] 

§ 308.3 Planning performance awards. 
(a) At the discretion of the Assistant 

Secretary, a Recipient of Investment 
Assistance awarded on or after the date 
of enactment of Section 216 of PWEDA 
located in an EDA-funded Economic 
Development District may receive a 
planning performance award in an 
amount not to exceed five (5) percent of 
the amount of the applicable Invest-
ment award if EDA determines no later 
than three (3) years following closeout 
of the Project that: 

(1) The Recipient, through the 
Project, actively participated in the 
economic development activities of the 
District; 

(2) The Project demonstrated excep-
tional fulfillment of one (1) or more 
components of, and is otherwise in ac-
cordance with, the applicable CEDS, 

including any job creation or job reten-
tion requirements; and 

(3) The Recipient demonstrated ex-
ceptional collaboration with federal, 
State and local economic development 
entities throughout the development of 
the Project. 

(b) The Recipient shall use the plan-
ning performance award to increase, up 
to one hundred (100) percent, the fed-
eral share of the cost of a Project 
under this chapter. 

(c) The applicable FFO may set forth 
additional requirements, qualifications 
and guidelines for planning perform-
ance awards. 

PART 309—REDISTRIBUTIONS OF 
INVESTMENT ASSISTANCE 

Sec. 
309.1 Redistributions under parts 303, 305 

and 306. 
309.2 Redistributions under part 307. 

AUTHORITY: 42 U.S.C. 3154c; 42 U.S.C 3211; 
Department of Commerce Delegation Order 
10–4. 

SOURCE: 70 FR 47019, Aug. 11, 2005, unless 
otherwise noted. 

§ 309.1 Redistributions under parts 
303, 305 and 306. 

(a) General. Except as provided by 
paragraph (b) of this section, a Recipi-
ent of Investment Assistance under 
parts 303, 305 or 306 of this chapter may 
directly expend such Investment As-
sistance or, with prior EDA approval, 
may redistribute such Investment As-
sistance in the form of a subgrant to 
another Eligible Recipient that quali-
fies for Investment Assistance under 
the same part of this chapter as the 
Recipient, to fund required components 
of the scope of work approved for the 
Project. All subgrants made pursuant 
to this section shall be subject to the 
same terms and conditions applicable 
to the Recipient under the original In-
vestment Assistance award and must 
satisfy the requirements of PWEDA 
and of this chapter. 

(b) Exception. A Recipient may not 
make a subgrant of Investment Assist-
ance received under parts 303 or 305 of 
this chapter to a for-profit entity. 
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§ 309.2 Redistributions under part 307. 
(a) A Recipient of Investment Assist-

ance under part 307 of this chapter may 
directly expend such Investment As-
sistance or, with prior EDA approval, 
may redistribute such Investment As-
sistance in the form of: 

(1) A subgrant to another Eligible Re-
cipient that qualifies for Investment 
Assistance under part 307 of this chap-
ter; or 

(2) Pursuant to part 307, subpart B, a 
loan or other appropriate assistance to 
non-profit and private for-profit enti-
ties. 

(b) All redistributions of Investment 
Assistance made pursuant to this sec-
tion shall be subject to the same terms 
and conditions applicable to the Re-
cipient under the original Investment 
Assistance award and must satisfy the 
requirements of PWEDA and of this 
chapter. 

PART 310—SPECIAL IMPACT AREAS 

Sec. 
310.1 Special Impact Area. 
310.2 Pressing need; alleviation of unem-

ployment or underemployment. 

AUTHORITY: 42 U.S.C. 3154; Department of 
Commerce Organization Order 10–4. 

SOURCE: 70 FR 47019, Aug. 11, 2005, unless 
otherwise noted. 

§ 310.1 Special Impact Area. 
Upon the application of an Eligible 

Recipient, and with respect to that Eli-
gible Recipient’s Project only, the As-
sistant Secretary may designate the 
Region which the Project will serve as 
a Special Impact Area if the Eligible 
Recipient demonstrates that its pro-
posed Project will: 

(a) Directly fulfill a pressing need 
and 

(b) Be useful in alleviating or pre-
venting conditions of excessive unem-
ployment or underemployment, or as-
sist in providing useful employment 
opportunities for the unemployed or 
underemployed residents of the Region. 

§ 310.2 Pressing need; alleviation of 
unemployment or underemploy-
ment. 

(a) The Assistant Secretary may find 
a pressing need to exist if the Region 
which the Project will serve: 

(1) Has a unique or urgent cir-
cumstance that would necessitate 
waiver of the CEDS requirements of 
§ 303.7 of this chapter; 

(2) Involves a Project undertaken by 
an Indian Tribe; 

(3) Is rural and severely distressed; 
(4) Is undergoing a transition in its 

economic base as a result of changing 
trade patterns (e.g., the Region is cer-
tified as eligible by the North Amer-
ican Development Bank Program or 
the Community Adjustment and In-
vestment Program); 

(5) Exhibits a substantial reliance on 
a natural resource for its economic 
well-being; 

(6) Has been designated as a Feder-
ally-Declared Disaster area; or 

(7) Has a Special Need. 
(b) For purposes of this part, exces-

sive unemployment exists if the twen-
ty-four (24) month unemployment rate 
is at least 225% of the national average 
or the per capita income is not more 
than 50% of the national average. A 
Region demonstrates excessive under-
employment if the employment of a 
substantial percentage of workers in 
the Region is less than full-time or at 
less skilled tasks than their training or 
abilities would otherwise permit. Eligi-
ble Recipients seeking a Special Im-
pact Area designation under this cri-
terion must present appropriate and 
compelling economic and demographic 
data. 

(c) Eligible Recipients may dem-
onstrate the provision of useful em-
ployment opportunities by quantifying 
and evidencing the Project’s prospec-
tive: 

(1) Creation of jobs; 
(2) Commitment of financial invest-

ment by private entities; or 
(3) Application of innovative tech-

nology that will lead to the creation of 
jobs or the commitment of financial in-
vestment by private entities. 

PARTS 311—313 [RESERVED] 

PART 314—PROPERTY 

Subpart A—General 

Sec. 
314.1 Definitions. 
314.2 Federal interest. 
314.3 Authorized use of Property. 
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314.4 Unauthorized use of Property. 
314.5 Federal Share. 
314.6 Encumbrances. 

Subpart B—Real Property 

314.7 Title. 
314.8 Recorded statement. 

Subpart C—Personal Property 

314.9 Recorded statement—Title. 

Subpart D—Release of EDA’s Property 
Interest 

314.10 Procedures for release of EDA’s Prop-
erty interest. 

AUTHORITY: 42 U.S.C. 3211; Department of 
Commerce Organization Order 10–4. 

SOURCE: 70 FR 47019, Aug. 11, 2005, unless 
otherwise noted. 

Subpart A—General 

§ 314.1 Definitions. 
In addition to the defined terms set 

forth in § 300.3 of this chapter, the fol-
lowing terms shall have the following 
meanings: 

Adequate Consideration means the fair 
market value at the time of sale or 
lease of any Property, as adjusted, in 
EDA’s sole discretion, by any services, 
property exchanges, contractual com-
mitments, acts of forbearance or other 
considerations that are in furtherance 
of the authorized purposes of the In-
vestment Assistance, which are re-
ceived by the Recipient or Owner in ex-
change for such Property. 

Disposition or Dispose means the sale, 
lease, abandonment or other disposi-
tion of any Property and also includes 
the Unauthorized Use of such Property. 

Encumbrance or Encumber have the 
meaning ascribed to them in § 314.6. 

Estimated Useful Life means the pe-
riod of years, as determined by EDA, 
that constitutes the expected useful 
lifespan of a Project. 

Federal Interest has the definition as-
cribed to it in § 314.2(a). 

Federal Share has the definition as-
cribed to it in § 314.5. 

Owner means a fee owner, transferee, 
lessee or optionee of any Property. The 
term Owner also includes the holder of 
other interests in a Property where the 
interests are such that the holder effec-

tively controls the use of such Prop-
erty. 

Personal Property means all tangible 
and intangible property other than 
Real Property. 

Property means Real Property, Per-
sonal Property and mixed property. 

Real Property means any land, wheth-
er raw or improved, and includes struc-
tures, fixtures, appurtenances and 
other permanent improvements, ex-
cluding moveable machinery and 
equipment. Real Property includes 
land that is improved by the construc-
tion of Project infrastructure such as, 
but not limited to, roads, sewers and 
water lines that are not situated on or 
under the land, where the infrastruc-
ture contributes to the value of such 
land as a specific purpose of the 
Project. 

Successor Recipient means an EDA-ap-
proved transferee of Property pursuant 
to § 314.3(d). A Successor Recipient 
must be an Eligible Recipient of In-
vestment Assistance. 

Unauthorized Use means any use of 
Property acquired or improved in 
whole or in part for purposes not au-
thorized by EDA Investment Assist-
ance, PWEDA or this chapter, as set 
forth in § 314.4. 

§ 314.2 Federal interest. 

(a) Property that is acquired or im-
proved, in whole or in part, with In-
vestment Assistance shall be held in 
trust by the Recipient for the benefit 
of the Project for the Estimated Useful 
Life of the Project, during which period 
EDA retains an undivided equitable re-
versionary interest in the Property 
(the ‘‘Federal Interest’’). The Federal In-
terest secures compliance with matters 
such as the purpose, scope and use of a 
Project and is often reflected by a re-
corded lien, statement or other record-
able instrument setting forth EDA’s 
Property interest in a Project (e.g., a 
mortgage, covenant, or other state-
ment of EDA’s Real Property interest 
in the case of a Project involving the 
acquisition, construction or improve-
ment of a building. See § 314.8.) 

(b) When the Federal government is 
fully compensated for the Federal 
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Share of Property acquired or im-
proved, in whole or in part, with In-
vestment Assistance, the Federal In-
terest is extinguished and the Federal 
government has no further interest in 
the Property. 

§ 314.3 Authorized use of Property. 

(a) The Recipient or Owner must use 
any Property acquired or improved in 
whole or in part with Investment As-
sistance only for the authorized pur-
pose of the Project and such Property 
must not be Disposed of or Encumbered 
without EDA’s prior written authoriza-
tion. 

(b) Where EDA and the Recipient de-
termine that Property acquired or im-
proved in whole or in part with Invest-
ment Assistance is no longer needed for 
the original purpose of the Investment 
Assistance, EDA, in its sole discretion, 
may approve the use of such Property 
in other federal grant programs or in 
programs that have purposes con-
sistent with those authorized by 
PWEDA and by this chapter. 

(c) Where EDA determines that the 
authorized purpose of the Investment 
Assistance is to develop Real Property 
to be leased or sold, such sale or lease 
is permitted provided it is for Adequate 
Consideration and the sale is con-
sistent with the authorized purpose of 
the Investment Assistance and with all 
applicable Investment Assistance re-
quirements including but not limited 
to nondiscrimination and environ-
mental compliance. 

(d) EDA, in its sole discretion, may 
approve the transfer of any Property 
from a Recipient to a Successor Recipi-
ent (or from one Successor Recipient to 
another Successor Recipient). The Re-
cipient will remain responsible for 
complying with the rules of this part 
and the terms and conditions of the In-
vestment Assistance for the period in 
which it is the Recipient. Thereafter, 
the Successor Recipient must comply 
with the rules of this part and with the 
same terms and conditions as were ap-
plicable to the Recipient (unless such 
terms and conditions are otherwise 
amended by EDA). The same rules 
apply to EDA-approved transfers of 
Property between Successor Recipi-
ents. 

(e) When acquiring replacement Per-
sonal Property of equal or greater 
value than Personal Property origi-
nally acquired with Investment Assist-
ance, the Recipient may, with EDA’s 
approval, trade in such Personal Prop-
erty originally acquired or sell the 
original Personal Property and use the 
proceeds for the acquisition of the re-
placement Personal Property; provided 
that the replacement Personal Prop-
erty is for use in a Project. The re-
placement Personal Property is subject 
to the same requirements as the origi-
nal Personal Property. In extraor-
dinary and compelling circumstances, 
the Assistant Secretary may approve 
the replacement of Real Property used 
in a Project. 

(f) With EDA’s prior written ap-
proval, a Recipient may undertake an 
incidental use of Property that does 
not interfere with the scope of the 
Project or the economic purpose for 
which the Investment was made, pro-
vided that the Recipient is in compli-
ance with applicable law and the terms 
and conditions of the Investment As-
sistance, and the incidental use of the 
Property will not violate the terms and 
conditions of the Investment Assist-
ance or otherwise adversely affect the 
economic useful life of the Property. 
Eligible Applicants and Recipients 
should contact the appropriate re-
gional office (whose contact informa-
tion is available via the Internet at 
www.eda.gov) for guidelines on obtain-
ing approval for incidental use of Prop-
erty under this section. 

§ 314.4 Unauthorized use of Property. 

(a) Except as provided in §§ 314.3 (re-
garding the authorized use of Property) 
or 314.10 (regarding the release of 
EDA’s interest in certain Property), or 
as otherwise authorized by EDA, the 
Federal government must be com-
pensated by the Recipient for the Fed-
eral Share whenever, during the Esti-
mated Useful Life of the Project, any 
Property acquired or improved in 
whole or in part with Investment As-
sistance is Disposed of, Encumbered, or 
no longer used for the purpose of the 
Project; provided that for equipment 
and supplies, the Uniform Administra-
tive Requirements for Grants at 15 
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CFR parts 14 and 24, including any sup-
plements or amendments thereto, shall 
apply. 

(b) Additionally, prior to the release 
of EDA’s interest, Real Property or 
tangible Personal Property acquired or 
improved with EDA Investment Assist-
ance may not be used: 

(1) In violation of the nondiscrimina-
tion requirements of § 302.20 of this 
chapter or in violation of the terms 
and conditions of the Investment As-
sistance; or 

(2) For any purpose prohibited by ap-
plicable law. 

(c) Where the Disposition, Encum-
brance or use of any Property violates 
paragraphs (a) or (b) of this section, 
EDA may assert its interest in the 
Property to recover the Federal Share 
for the Federal government and may 
take such actions as authorized by 
PWEDA and this chapter, including but 
not limited to the actions provided in 
§§ 302.3 and 307.21 of this chapter. EDA 
may pursue its rights under both para-
graph (a) of this section and this para-
graph (c) to recover the Federal Share, 
plus costs and interest. 

§ 314.5 Federal Share. 

For purposes of this part, ‘‘Federal 
Share’’ means that portion of the cur-
rent fair market value of any Property 
(after deducting actual and reasonable 
selling and repair expenses, if any, in-
curred to put the Property into mar-
ketable condition) attributable to 
EDA’s participation in the Project. The 
Federal Share excludes that portion of 
the current fair market value of the 
Property attributable to acquisition or 
improvements before or after EDA’s 
participation in the Project, which are 
not included in the total Project costs. 
For example, if the total Project costs 
are $100, consisting of $50 of Investment 
Assistance and $50 of Matching Share, 
the Federal Share is fifty (50) percent. 
If the Property is disposed of when its 
current fair market is $250, the Federal 
Share is $125 (i.e., fifty (50) percent of 
$250). If $10 is spent to put the Property 
into salable condition, the Federal 
Share is $120 (i.e., fifty (50) percent of 
($250-$10)). 

§ 314.6 Encumbrances. 

(a) General. Except as provided in 
paragraph (b) of this section or as oth-
erwise authorized by EDA, Recipient- 
owned Property acquired or improved 
in whole or in part with Investment 
Assistance must not be used to secure 
a mortgage or deed of trust or in any 
way collateralized or otherwise encum-
bered (collectively, an ‘‘Encumbrance’’ 
or to ‘‘Encumber’’). An Encumbrance 
includes but is not limited to ease-
ments, rights-of-way or other restric-
tions on the use of any Property. 

(b) Exceptions. Subject to EDA’s ap-
proval, which will not be unreasonably 
withheld or unduly delayed, paragraph 
(a) of this section does not apply to: 

(1) The use of Recipient-owned Prop-
erty to secure a grant or loan made by 
a federal or State agency or other pub-
lic body participating in the same 
Project; 

(2) Recipient-owned Property that is 
subject to an Encumbrance at the time 
EDA approves the Project, where EDA 
determines that the requirements of 
§ 314.7(b) are met; 

(3) Encumbrances arising solely from 
the requirements of a pre-existing 
water or sewer facility or other utility 
Encumbrances, which by their terms 
extend to additional Property con-
nected to such facilities; and 

(4) Encumbrances in cases where all 
of the following are met: 

(i) EDA, in its sole discretion, deter-
mines that there is good cause for a 
waiver of paragraph (a) of this section; 

(ii) All proceeds secured by the En-
cumbrance on the Property shall be 
available only to the Recipient and 
shall be used only for the Project for 
which the Investment Assistance ap-
plies or for related activities of which 
the Project is an essential part; 

(iii) A grantor/lender will not provide 
funds without the security of a lien on 
the Property; and 

(iv) There is a reasonable expecta-
tion, as determined by EDA, that the 
Recipient will not default on its obliga-
tions. 

(c) Encumbering Recipient-owned 
Property, other than as permitted in 
this section, is an Unauthorized Use of 
the Property under § 314.4. 
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Subpart B—Real Property 
§ 314.7 Title. 

(a) General. The Recipient must hold 
title to the Real Property required for 
a Project at the time the Investment 
Assistance is awarded or as provided by 
paragraph (c) of this section and must 
maintain title at all times during the 
Estimated Useful Life of the Project, 
except in those limited circumstances 
as provided in paragraph (c) of this sec-
tion. The Recipient must also furnish 
evidence, satisfactory in form and sub-
stance to EDA, that title to Real Prop-
erty required for a Project (other than 
property of the United States) is vested 
in the Recipient and that any ease-
ments, rights-of-way, State or local 
government permits, long-term leases 
or other items required for the Project 
have been or will be obtained by the 
Recipient within an acceptable time, 
as determined by EDA. 

(b)(1) The Recipient must disclose to 
EDA all Encumbrances, including but 
not limited to the following: 

(i) Liens; 
(ii) Mortgages; 
(iii) Reservations; 
(iv) Reversionary interests; and 
(v) Other restrictions on title or on 

the Recipient’s interest in the Prop-
erty. 

(2) No Encumbrance will be accept-
able if, as determined by EDA, the En-
cumbrance interferes with the con-
struction, use, operation or mainte-
nance of the Project during its Esti-
mated Useful Life. 

(c) Exceptions. The following are ex-
ceptions to the requirements of para-
graph (a) of this section that the Re-
cipient hold title to the Real Property 
required for a Project. 

(1) Where the acquisition of Real 
Property required for a Project is con-
templated as part of an Investment As-
sistance award, EDA may determine 
that an agreement for the Recipient to 
purchase the Real Property will be ac-
ceptable for purposes of paragraph (a) 
of this section if: 

(i) The Recipient provides EDA with 
reasonable assurances that it will ob-
tain fee title to the Real Property prior 
to or concurrent with the initial dis-
bursement of the Investment Assist-
ance; and 

(ii) EDA, in its sole discretion, deter-
mines that the terms and conditions of 
the purchase agreement adequately 
safeguard the Federal government’s in-
terest in the Real Property. 

(2) EDA may determine that a long- 
term leasehold interest for a period not 
less than the Estimated Useful Life of 
the Real Property required for a 
Project will be acceptable for purposes 
of paragraph (a) of this section if: 

(i) Fee title to the Real Property is 
not otherwise obtainable; and 

(ii) EDA, in its sole discretion, deter-
mines that the terms and conditions of 
the lease adequately safeguard the Fed-
eral government’s interest in the Real 
Property. 

(3) When a Project includes construc-
tion within a railroad’s right-of-way or 
over a railroad crossing, EDA may find 
it acceptable for the work to be com-
pleted by the railroad and for the rail-
road to continue to own, operate and 
maintain that portion of the Project, if 
required by the railroad; and provided 
that, the construction is a minor but 
essential component of the Project. 

(4) When a Project includes construc-
tion on a State-owned or local govern-
ment-owned highway (i.e., where the 
Recipient is not the State or local gov-
ernment owner), EDA may find it ac-
ceptable for the State or local govern-
ment to own, operate and maintain 
that portion of the Project, if required 
by the State or local government; pro-
vided that, construction is a minor but 
essential component of the Project, the 
construction is completed in accord-
ance with EDA requirements, and the 
State or local government provides as-
surances to EDA that the: 

(i) State or local government will op-
erate and maintain the improvements 
for the Estimated Useful Life of the 
Project; 

(ii) State or local government will 
not sell the improvements for the Esti-
mated Useful Life of the Project; and 

(iii) Use of the Property will be con-
sistent with the authorized purposes of 
the Project. 

(5)(i) When an authorized purpose of 
the Project is to construct facilities to 
serve Real Property owned by the Re-
cipient, including but not limited to in-
dustrial or commercial parks, for sale 
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or lease to private parties, such sale or 
lease is permitted so long as: 

(A) In cases where an authorized pur-
pose of the Project is to sell Real Prop-
erty, the Recipient provides evidence 
sufficient to EDA that it holds title to 
the Real Property required for such 
Project prior to the disbursement of 
any portion of the Investment Assist-
ance and will retain title until the sale 
of the Property; 

(B) In cases where an authorized pur-
pose of the Project is to lease Real 
Property, the Recipient provides evi-
dence sufficient to EDA that it holds 
title to the Real Property required for 
such Project prior to the EDA disburse-
ment of any portion of the Investment 
Assistance and will retain title for the 
entire Estimated Useful Life of the 
Project; 

(C) The Recipient completes the 
Project according to the terms of the 
Investment Assistance; 

(D) Any sale or lease of any portion 
of the Project within the later to occur 
of the (x) ten (10) year anniversary of 
the award date of the Investment As-
sistance or (y) third (3rd) transfer of 
the Project, must be for Adequate Con-
sideration and the terms and condi-
tions of the Investment Assistance and 
the purposes of the Project must con-
tinue to be fulfilled after such sale or 
lease; provided, however, that EDA 
may waive this provision for any sale 
or lease occurring after this period; 

(E) The Recipient agrees that the ter-
mination, cessation, abandonment or 
other failure on behalf of the Recipi-
ent, purchaser or lessee to complete 
the Project by the later of the (x) five 
(5) year anniversary of the award date 
of the Investment Assistance, or (y) 
second (2nd) transfer of the Real Prop-
erty by sale, lease or otherwise, con-
stitutes a failure on behalf of the Re-
cipient to use the Real Property for the 
economic purposes justifying the 
Project; and 

(F) The Recipient agrees that a viola-
tion of this paragraph by the Recipi-
ent, purchaser or lessee constitutes an 
Unauthorized Use of the Real Property 
and the Recipient must further agree 
to compensate EDA for the Federal 
government’s Federal Share of the 
Project in the case of such Unauthor-
ized Use. 

(ii) EDA may also condition the sale 
or lease on the satisfaction by the Re-
cipient, purchaser or lessee (as the case 
may be) of any additional requirements 
that EDA may impose, including but 
not limited to EDA’s pre-approval of 
the sale or lease. 

(6)(i) When an authorized purpose of 
the Project is to construct facilities to 
serve privately-owned Real Property, 
including but not limited to industrial 
or commercial parks, the ownership, 
sale or lease of such Real Property is 
permitted so long as: 

(A) The Owner provides evidence suf-
ficient to EDA that it holds title to the 
Real Property improved or benefited by 
the EDA Investment Assistance prior 
to the disbursement of any portion of 
the Investment Assistance and will re-
tain title to the Real Property for the 
entire Estimated Useful Life of the 
Property or until the sale of such Real 
Property; 

(B) The Recipient and the Owner 
agree to use Real Property improved or 
benefited by the EDA Investment As-
sistance only for the authorized pur-
poses of the Project and in manner con-
sistent with the terms and conditions 
of the EDA Investment Assistance for 
the Estimated Useful Life of the 
Project; 

(C) The Recipient must provide ade-
quate assurances that the Owner will 
complete the Project according to the 
terms of the Investment Assistance; 

(D) Any sale or lease of any portion 
of the Project within the later to occur 
of the (x) ten (10) year anniversary of 
the award date of the Investment As-
sistance or (y) third (3rd) transfer of 
the Project, must be for Adequate Con-
sideration and the terms and condi-
tions of the Investment Assistance and 
the purposes of the Project must con-
tinue to be fulfilled after such sale or 
lease; provided, however, that EDA 
may waive this provision for any sale 
or lease occurring after this period; 

(E) The Recipient agrees that the ter-
mination, cessation, abandonment or 
other failure on behalf of the Recipi-
ent, Owner, purchaser or lessee to com-
plete the Project by the later of the (x) 
five (5) year anniversary of the award 
date of the Investment Assistance, or 
(y) second (2nd) transfer of the Real 
Property by sale, lease or otherwise, 
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constitutes a failure on behalf of the 
Recipient to use the Real Property for 
the economic purposes justifying the 
Project; and 

(F) The Recipient further agrees that 
a violation of this paragraph by the 
Owner, purchaser or lessee constitutes 
an Unauthorized Use of the Real Prop-
erty and the Recipient must further 
agree to compensate EDA for the Fed-
eral government’s Federal Share of the 
Project in the case of such Unauthor-
ized Use. 

(ii) EDA may also condition its In-
vestment Assistance on the satisfac-
tion by the Recipient, Owner or by the 
purchaser or lessee (as the case may 
be) of any additional requirements that 
EDA may impose, including but not 
limited to EDA’s pre-approval of a sale 
or lease. 

§ 314.8 Recorded statement. 
(a) For all Projects involving the ac-

quisition, construction or improvement 
of a building, as determined by EDA, 
the Recipient shall execute a lien, cov-
enant or other statement of EDA’s in-
terest in the Property acquired or im-
proved in whole or in part with the 
EDA Investment Assistance. The state-
ment shall specify the Estimated Use-
ful Life of the Project and shall in-
clude, but not be limited to, the Dis-
position, Encumbrance and Federal 
Share requirements. The statement 
shall be satisfactory in form and sub-
stance to EDA. 

(b) The statement of EDA’s interest 
must be perfected and placed of record 
in the Real Property records of the ju-
risdiction in which the Real Property 
is located, all in accordance with appli-
cable law. 

(c) Facilities in which the EDA In-
vestment is only a small part of a large 
project, as determined by EDA, may be 
exempted from the requirements of 
this section. 

Subpart C—Personal Property 
§ 314.9 Recorded statement—Title. 

For all Projects which EDA deter-
mines involve the acquisition or im-
provement of significant items of Per-
sonal Property, including but not lim-
ited to ships, machinery, equipment, 
removable fixtures or structural com-

ponents of buildings, the Recipient 
shall execute a security interest or 
other statement of EDA’s interest in 
the Personal Property, acceptable in 
form and substance to EDA, which 
statement must be perfected and 
placed of record in accordance with ap-
plicable law, with continuances re-filed 
as appropriate. Whether or not a state-
ment is required by EDA to be re-
corded, the Recipient must hold title 
to the Personal Property acquired or 
improved as part of the Project, except 
as otherwise provided in this part. 

Subpart D—Release of EDA’s 
Property Interest 

§ 314.10 Procedures for release of 
EDA’s Property interest. 

(a) General. Upon the request of a Re-
cipient and before the expiration of the 
Estimated Useful Life of a Project, 
EDA may release, in whole or in part, 
any Real Property or tangible Personal 
Property interest held by EDA, in con-
nection with Investment Assistance 
after the date that is twenty (20) years 
after the date on which the Investment 
Assistance was awarded. 

(b) Exception. EDA releases all of its 
Real Property and tangible Personal 
Property interests in Projects awarded 
under the Public Works Employment 
Act of 1976 (Pub. L. 94–369), as amended 
by the Public Works Employment Act 
of 1977 (Pub. L. 95–28). 

(c)(1) Unauthorized use. Notwith-
standing the release of EDA’s interest 
pursuant to paragraph (a) of this sec-
tion, Real Property or tangible Per-
sonal Property acquired or improved 
with Investment Assistance may not be 
used: 

(i) In violation of the nondiscrimina-
tion requirements set forth in § 302.20 of 
this chapter; or 

(ii) For inherently religious activi-
ties prohibited by applicable federal 
law. 

(2) Violation of this paragraph (c) 
constitutes an Unauthorized Use of the 
Real Property or of the tangible Per-
sonal Property. 

(d) Release. (1) Except as provided in 
paragraph (b) of this section, the re-
lease of EDA’s interest pursuant to this 
section is not automatic; it requires 
EDA’s approval, which will not be 
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withheld except for good cause, as de-
termined in EDA’s sole discretion. The 
release may be unconditional or may 
be conditioned upon some activity of 
the Recipient intended to be pursued as 
a consequence of the release. 

(2) When requesting a release of 
EDA’s interest pursuant to paragraph 
(a) of this section, the Recipient will be 
required to disclose to EDA the in-
tended future use of the Real Property 
or the tangible Personal Property for 
which the release is requested. 

(i) A Recipient not intending to use 
the Real Property or tangible Personal 
Property for inherently religious ac-
tivities following EDA’s release will be 
required to execute a covenant of use. 
A covenant of use with respect to Real 
Property shall be recorded in the juris-
diction where the Real Property is lo-
cated in accordance with § 314.8. A cov-
enant of use with respect to items of 
tangible Personal Property shall be 
perfected and recorded in accordance 
with applicable law, with continuances 
re-filed as appropriate. See § 314.9. A 
covenant of use shall (at a minimum) 
prohibit the use of the Real Property 
or the tangible Personal Property: 

(A) For inherently religious activi-
ties in violation of applicable federal 
law; and 

(B) For any purpose that would vio-
late the nondiscrimination require-
ments set forth in § 302.20 of this chap-
ter. 

(ii) EDA may require a Recipient (or 
its successors in interest) who intends 
or foresees the use of Real Property or 
tangible Personal Property for inher-
ently religious activities following the 
release of EDA’s interest to com-
pensate EDA for the Federal Share of 
such Property. EDA recommends that 
a Recipient who intends or foresees the 
use of Real Property or tangible Per-
sonal Property (including by successors 
of the Recipient) for inherently reli-
gious activities to contact EDA well in 
advance of requesting a release pursu-
ant to this section. 

PART 315—TRADE ADJUSTMENT 
ASSISTANCE FOR FIRMS 

Subpart A—General Provisions 

Sec. 
315.1 Purpose and scope. 
315.2 Definitions. 
315.3 Confidential Business Information. 
315.4 Eligible petitioners. 
315.5 TAAC scope, selection, evaluation and 

awards. 
315.6 Firm selection, evaluation and assist-

ance. 

Subpart B—Certification of Firms 

315.7 Certification requirements. 
315.8 Processing petitions for certification. 
315.9 Hearings. 
315.10 Loss of certification benefits. 
315.11 Appeals, final determinations and 

termination of certification. 

Subpart C—Protective Provisions 

315.12 Recordkeeping. 
315.13 Audit and examination. 
315.14 Certifications. 
315.15 Conflicts of interest. 

Subpart D—Adjustment Proposals 

315.16 Adjustment Proposals. 

Subpart E—Assistance to Industries 

315.17 Assistance to Firms in import-im-
pacted industries. 

AUTHORITY: 42 U.S.C. 3211; 19 U.S.C. 2341 et 
seq.; Department of Commerce Organization 
Order 10–4. 

SOURCE: 70 FR 47019, Aug. 11, 2005, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 315.1 Purpose and scope. 
The regulations in this part set forth 

the responsibilities of the Secretary of 
Commerce under Chapter 3 of Title II 
of the Trade Act concerning Trade Ad-
justment Assistance for Firms. The 
statutory authority and responsibil-
ities of the Secretary of Commerce re-
lating to Adjustment Assistance are 
delegated to EDA. EDA certifies Firms 
as eligible to apply for Adjustment As-
sistance, provides technical Adjust-
ment Assistance to Firms and other re-
cipients, and provides assistance to or-
ganizations representing trade injured 
industries. 
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§ 315.2 Definitions. 
In addition to the defined terms set 

forth in § 300.3 of this chapter, the fol-
lowing terms used in this part shall 
have the following meanings: 

Adjustment Assistance means tech-
nical assistance provided to Firms or 
industries under Chapter 3 of Title II of 
the Trade Act. 

Adjustment Proposal means a Certified 
Firm’s plan for improving its economic 
situation. 

Certified Firm means a Firm which 
has been determined by EDA to be eli-
gible to apply for Adjustment Assist-
ance. 

Confidential Business Information 
means any information submitted to 
EDA or TAACs by Firms that concerns 
or relates to trade secrets for commer-
cial or financial purposes which is ex-
empt from public disclosure under 5 
U.S.C. 552(b)(4), 5 U.S.C. 552b(c)(4) and 
15 CFR part 4. 

Contributed Importantly, with respect 
to an Increase in Imports, refers to a 
cause which is important but not nec-
essarily more important than any 
other cause. Imports will not be consid-
ered to have Contributed Importantly 
if other factors were so dominant, act-
ing singly or in combination, that the 
worker separation or threat thereof or 
decline in sales or production would 
have been essentially the same, irre-
spective of the influence of imports. 

Decreased Absolutely means a Firm’s 
sales or production has declined by a 
minimum of five percent (5%) relative 
to its sales or production during the 
applicable prior time period, and: 

(1) Irrespective of industry or market 
fluctuations; and 

(2) Relative only to the previous per-
formance of the Firm. 

Directly Competitive means: 
(1) Articles which are substantially 

equivalent for commercial purposes 
(i.e., are adapted to the same function 
or use and are essentially interchange-
able); and 

(2) Oil or natural gas (exploration, 
drilling or otherwise produced). 

Firm means an individual proprietor-
ship, partnership, joint venture, asso-
ciation, corporation (including a devel-
opment corporation), business trust, 
cooperative, trustee in bankruptcy or 
receiver under court decree and includ-

ing fishing, agricultural entities and 
those which explore, drill or otherwise 
produce oil or natural gas. When a 
Firm owns or controls other Firms as 
described in this definition, for pur-
poses of receiving benefits under this 
part, the Firm and such other Firms 
may be considered a single Firm when 
they produce like or Directly Competi-
tive articles or are exerting essential 
economic control over one or more pro-
duction facilities. Such other Firms in-
clude: 

(1) Predecessor—see the following defi-
nition for Successor; 

(2) Successor—a newly established 
Firm (that has been in business less 
than two years) which has purchased 
substantially all of the assets of a pre-
viously operating company (or in some 
cases a whole distinct division) (such 
prior company, unit or division, a 
‘‘Predecessor’’) and is able to dem-
onstrate that it continued the oper-
ations of the Predecessor which has op-
erated as an autonomous unit, provided 
that there were no significant trans-
actions between the Predecessor unit 
and any related parent, subsidiary, or 
affiliate that would have affected its 
past performance, and that separate 
records are available for the Prede-
cessor’s operations for at least two 
years before the petition is submitted. 
The Successor Firm must have contin-
ued virtually all of the Predecessor 
Firm’s operations by producing the 
same type of products, in the same 
plant, utilizing most of the same ma-
chinery and equipment and most of its 
former workers, and the Predecessor 
Firm must no longer be in existence; 

(3) Affiliate—a company (either for-
eign or domestic) controlled or sub-
stantially beneficially owned by sub-
stantially the same person or persons 
that own or control the Firm filing the 
petition; or 

(4) Subsidiary—a company (either for-
eign or domestic) that is wholly owned 
or effectively controlled by another 
company. 

Increase in Imports means an increase 
of imports of Directly Competitive or 
Like Articles with articles produced by 
such Firm that Contributed Impor-
tantly to the applicable Total or Par-
tial Separation or threat thereof, and 
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to the applicable decline in sales or 
production. 

Like Articles means any articles 
which are substantially identical in 
their intrinsic characteristics. 

Partial Separation means, with re-
spect to any employment in a Firm, ei-
ther: 

(1) A reduction in an employee’s 
work hours to eighty (80) percent or 
less of the employee’s average weekly 
hours during the year of such reduc-
tions as compared to the preceding 
year; or 

(2) A reduction in the employee’s 
weekly wage to eighty (80) percent or 
less of his/her average weekly wage 
during the year of such reduction as 
compared to the preceding year. 

Person means an individual, organiza-
tion or group. 

Record means any of the following: 
(1) A petition for certification of eli-

gibility to qualify for Adjustment As-
sistance; 

(2) Any supporting information sub-
mitted by a petitioner; 

(3) The report of an EDA investiga-
tion with respect to petition; and 

(4) Any information developed during 
an investigation or in connection with 
any public hearing held on a petition. 

Significant Number or Proportion of 
Workers means five (5) percent of a 
Firm’s work force or fifty (50) workers, 
whichever is less. An individual farmer 
or fisherman is considered a Signifi-
cant Number or Proportion of Workers. 

Substantial Interest means a direct 
material economic interest in the cer-
tification or non-certification of the 
petitioner. 

TAAC means a Trade Adjustment As-
sistance Center, as more fully de-
scribed in § 315.5. 

Threat of Total or Partial Separation 
means, with respect to any group of 
workers, one or more events or cir-
cumstances clearly demonstrating that 
a Total or Partial Separation is immi-
nent. 

Total Separation means, with respect 
to any employment in a Firm, the lay-
ing off or termination of employment 
of an employee for lack of work. 

§ 315.3 Confidential Business Informa-
tion. 

EDA will follow the procedures set 
forth in 15 CFR 4.7 for the submission 
of Confidential Business Information. 
Submitters should clearly mark and 
designate as confidential any Confiden-
tial Business Information. 

§ 315.4 Eligible petitioners. 

Eligible petitioners for assistance 
under this part shall be: 

(a) Trade Adjustment Assistance 
Centers (‘‘TAACs’’). A TAAC can be 
a(n): 

(1) University affiliate; 
(2) State or local government affil-

iate; or 
(3) Non-profit organization. 
(b) Firms; or 
(c) Organizations assisting or rep-

resenting industries in which a sub-
stantial number of Firms or workers 
have been certified as eligible to apply 
for Adjustment Assistance under Sec-
tions 223 or 251 of the Trade Act, in-
cluding: 

(1) Existing agencies; 
(2) Private individuals; 
(3) Firms; 
(4) Universities; 
(5) Institutions; 
(6) Associations; 
(7) Unions; or 
(8) Other non-profit industry organi-

zations. 

§ 315.5 TAAC scope, selection, evalua-
tion and awards. 

(a) TAAC purpose and scope. (1) 
TAACs are available to assist Firms in 
obtaining Adjustment Assistance in all 
fifty (50) U.S. states, the District of Co-
lumbia and the Commonwealth of 
Puerto Rico. TAACs provide Adjust-
ment Assistance in accordance with 
this part either through their own 
staffs or by arrangements with outside 
consultants. Information concerning 
TAACs serving particular areas may be 
obtained from the TAAC Web site at 
http://www.taacenters.org or from EDA. 
See the annual FFO for the appropriate 
points of contact and addresses. 

(2) Prior to submitting a petition for 
Adjustment Assistance to EDA, a Firm 
should determine the extent to which a 
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TAAC can provide the required Adjust-
ment Assistance. EDA will provide Ad-
justment Assistance through TAACs 
whenever EDA determines that such 
assistance can be provided most effec-
tively in this manner. Requests for Ad-
justment Assistance will normally be 
made through TAACs. 

(3) TAACs generally provide Adjust-
ment Assistance to a Firm by pro-
viding the following: 

(i) Assistance to a Firm in preparing 
its petition for certification; 

(ii) Assistance to a Certified Firm in 
diagnosing its strengths and weak-
nesses and developing its Adjustment 
Proposal; and 

(iii) Assistance to a Certified Firm in 
the implementation of its Adjustment 
Proposal. 

(b) TAAC selection. TAACs are se-
lected in accordance with the fol-
lowing: 

(1) EDA invites currently funded 
TAACs to submit either new or amend-
ed applications, provided they have 
performed in a satisfactory manner and 
complied with previous and/or current 
conditions in their Cooperative Agree-
ments with EDA and contingent upon 
availability of funds. Such TAACs shall 
submit an application on a form ap-
proved by OMB, as well as a proposed 
budget, narrative scope of work, and 
such other information as requested by 
EDA. Acceptance of an application or 
amended application for a Cooperative 
Agreement does not assure funding by 
EDA; and 

(2) EDA will invite new TAACs to 
submit proposals through an FFO, and 
if such proposals are acceptable, EDA 
will invite an application on a form ap-
proved by OMB. An application will 
contain a narrative scope of work, pro-
posed budget and such other informa-
tion as requested by EDA. Acceptance 
of an application does not assure fund-
ing by EDA. 

(c) TAAC evaluation. (1) EDA gen-
erally evaluates currently funded 
TAACs based on: 

(i) Performance under Cooperative 
Agreements with EDA and compliance 
with the terms and conditions of such 
Cooperative Agreements; 

(ii) Proposed scope of work, budget 
and application or amended applica-
tion; and 

(iii) Availability of funds. 
(2) EDA generally evaluates new 

TAACs based on: 
(i) Competence in administering busi-

ness assistance programs; 
(ii) Background and experience of 

staff; 
(iii) Proposed scope of work, budget 

and application; and 
(iv) Availability of funding. 
(d) TAAC award requirements. (1) EDA 

generally funds TAACs for twelve (12) 
months. 

(2) There are no Matching Share re-
quirements for Adjustment Assistance 
provided by the TAACs to Firms for 
certification or for administrative ex-
penses of the TAACs. 

§ 315.6 Firm selection, evaluation and 
assistance. 

(a) Firm selection. Firms participate 
in the Trade Adjustment Assistance 
program in accordance with the fol-
lowing: 

(1) Firms apply for certification 
through a TAAC by completing a peti-
tion for certification. The TAAC will 
assist Firms in completing such peti-
tions (at no cost to the Firms); 

(2) Firms certified in accordance with 
the procedures described in §§ 315.7 and 
315.8 must prepare an Adjustment Pro-
posal for Adjustment Assistance from 
the TAAC, and submit it to EDA for 
approval; 

(3) Certified Firms that have sub-
mitted approvable Adjustment Pro-
posals within the time limits described 
in § 315.10 may begin implementation of 
their proposals. The Firm may submit 
a request to the TAAC for Adjustment 
Assistance in implementing an accept-
ed Adjustment Proposal; and 

(4) EDA determines whether the Ad-
justment Assistance requested in the 
Adjustment Proposal is eligible based 
upon the evaluation criteria set forth 
in subpart D of this part. 

(b) Firm evaluation. For certification, 
EDA evaluates Firms’ petitions strict-
ly on the basis of fulfillment of the re-
quirements set forth in § 315.7. 

(c) Firm award requirements. (1) Firms 
generally receive Adjustment Assist-
ance over a two-year (2) period. 

(2) Matching Share requirements are 
as follows: 
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(i) Each Firm must pay at least 
twenty-five (25) percent of the cost of 
the preparation of its Adjustment Pro-
posal. Each Firm requesting $30,000 or 
less in total Adjustment Assistance in 
its approved Adjustment Proposal 
must pay at least twenty-five (25) per-
cent of the cost of that Adjustment As-
sistance. Each Firm requesting more 
than $30,000 in total technical assist-
ance in its approved Adjustment Pro-
posal must pay at least fifty (50) per-
cent of the cost of that Adjustment As-
sistance. 

(ii) Organizations representing trade- 
injured industries must pay at least 
fifty (50) percent of the total cash cost 
of the Adjustment Assistance, in addi-
tion to appropriate in-kind contribu-
tions. 

Subpart B—Certification of Firms 

§ 315.7 Certification requirements. 

(a) EDA may certify a Firm as eligi-
ble to apply for Adjustment Assistance 
under Section 251(c) of the Trade Act if 
it determines that the petition for cer-
tification meets one of the require-
ments set forth in paragraph (b) of this 
section. In order to be certified, a Firm 
must meet all of the criteria listed 
under any one of the three (3) require-
ments in paragraph (b) of this section. 

(b)(1) Twelve-month (12) decline. Based 
upon a comparison of the most recent 
twelve-month (12) period for which 
data are available and the immediately 
preceding twelve-month (12) period: 

(i) A Significant Number or Propor-
tion of Workers in the Firm has under-
gone Total or Partial Separation or a 
Threat of Total or Partial Separation; 

(ii) Either sales or production of the 
Firm has Decreased Absolutely; or 
sales or production, or both, of any ar-
ticle that accounted for not less than 
twenty-five (25) percent of the total 
production or sales of the Firm during 
the twelve-month (12) period preceding 
the most recent twelve-month (12) pe-
riod for which data are available have 
Decreased Absolutely; and 

(iii) An Increase in Imports has oc-
curred; or 

(2) Interim sales or production decline. 
Based upon an interim sales or produc-
tion decline: 

(i) Sales or production has Decreased 
Absolutely for, at minimum, the most 
recent six-month (6) period during the 
most recent twelve-month (12) period 
for which data are available as com-
pared to the same six-month (6) period 
during the immediately preceding 
twelve-month (12) period; 

(ii) During the same base and com-
parative period of time as sales or pro-
duction has Decreased Absolutely, a 
Significant Number or Proportion of 
Workers in such Firm has undergone 
Total or Partial Separation or a Threat 
of Total or Partial Separation; and 

(iii) During the same base and com-
parative period of time as sales or pro-
duction has Decreased Absolutely, an 
Increase in Imports has occurred; or 

(3) Interim employment decline. Based 
upon an interim employment decline: 

(i) A Significant Number or Propor-
tion of Workers in such Firm has un-
dergone Total or Partial Separation or 
a Threat of Total or Partial Separation 
during, at a minimum, the most recent 
six-month (6) period during the most 
recent twelve-month (12) period for 
which data are available as compared 
to the same six-month (6) period during 
the immediately preceding twelve- 
month (12) period; and 

(ii) Either sales or production of the 
Firm has Decreased Absolutely during 
the twelve-month (12) period preceding 
the most recent twelve-month (12) pe-
riod for which data are available; and 

(iii) An Increase in Imports has oc-
curred. 

§ 315.8 Processing petitions for certifi-
cation. 

(a) Firms shall consult with a TAAC 
for guidance and assistance in the prep-
aration of their petitions for certifi-
cation. 

(b) A Firm seeking certification shall 
complete a petition (OMB Control No. 
0610–0091) in the form prescribed by 
EDA with the following information 
about such Firm: 

(1) Identification and description of 
the Firm, including legal form of orga-
nization, economic history, major own-
ership interests, officers, directors, 
management, parent company, Sub-
sidiaries or Affiliates, and production 
and sales facilities; 
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(2) Description of goods and services 
produced and sold; 

(3) Description of imported Directly 
Competitive or Like Articles with 
those produced; 

(4) Data on its sales, production and 
employment for the two most recent 
years; 

(5) Copies of its audited financial 
statements, or if not available, 
unaudited financial statements, copies 
of its SEC Form 10–K annual reports, 
and federal income tax returns for the 
two (2) most recent years; 

(6) Copies of unemployment insur-
ance reports for the two (2) most recent 
years; 

(7) Information concerning its major 
customers and their purchases (or its 
bids, if there are no major customers); 
and 

(8) Such other information as EDA 
considers material. 

(c) EDA shall determine whether the 
petition has been properly prepared 
and can be accepted. Promptly there-
after, EDA shall notify the petitioner 
that the petition has been accepted or 
advise the TAAC that the petition has 
not been accepted, but may be resub-
mitted at any time without prejudice 
when the specified deficiencies have 
been corrected. Any resubmission will 
be treated as a new petition. 

(d) EDA will publish a notice of ac-
ceptance of a petition in the FEDERAL 
REGISTER. 

(e) EDA will initiate an investigation 
to determine whether the petitioner 
meets the requirements set forth in 
Section 251(c) of the Trade Act and 
§ 315.7. 

(f) A petitioner may withdraw a peti-
tion for certification if EDA receives a 
request for withdrawal before it makes 
a certification determination or denial. 
A Firm may submit a new petition at 
any time thereafter in accordance with 
the requirements of this section and 
§ 315.7. 

(g) Following acceptance of a peti-
tion, EDA will: 

(1) Make a determination based on 
the Record as soon as possible after the 
petitioning Firm or TAAC has sub-
mitted all material. In no event may 
the determination period exceed sixty 
(60) days from the date on which EDA 
accepted the petition; and 

(2) Either certify the petitioner as el-
igible to apply for Adjustment Assist-
ance or deny the petition. In either 
event, EDA shall promptly give written 
notice of action to the petitioner. Any 
written notice to the petitioner or any 
parties as specified in § 315.10(d) of a de-
nial of a petition shall specify the rea-
son(s) for the denial. A petitioner shall 
not be entitled to resubmit a petition 
within one (1) year from the date of de-
nial, provided, EDA may waive the one- 
year (1) limitation for good cause. 

§ 315.9 Hearings. 

EDA will hold a public hearing on an 
accepted petition if the petitioner, or 
any person, organization, or group 
found by EDA to have a Substantial In-
terest in the proceedings, submits a re-
quest for a hearing no later than ten 
(10) days after the date of publication 
of the Notice of Acceptance in the FED-
ERAL REGISTER, under the following 
procedures: 

(a) The petitioner and other inter-
ested Persons shall have an oppor-
tunity to be present, to produce evi-
dence and to be heard; 

(b) A request for public hearing must 
be delivered by hand or by registered 
mail to EDA. A request by a Person 
other than the petitioner shall contain: 

(1) The name, address and telephone 
number of the Person requesting the 
hearing; and 

(2) A complete statement of the rela-
tionship of the Person requesting the 
hearing to the petitioner and the sub-
ject matter of the petition, and a state-
ment of the nature of its interest in 
the proceedings. 

(c) If EDA determines that the re-
questing party does not have a Sub-
stantial Interest in the proceedings, a 
written notice of denial shall be sent to 
the requesting party. The notice shall 
specify the reasons for the denial; 

(d) EDA shall publish a notice of a 
public hearing in the FEDERAL REG-
ISTER, containing the subject matter, 
name of petitioner, and date, time and 
place of the hearing; and 

(e) EDA shall appoint a presiding of-
ficer for the hearing who shall respond 
to all procedural questions. 
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§ 315.10 Loss of certification benefits. 
A Firm may fail to obtain benefits of 

certification, regardless of whether its 
certification is terminated, for any of 
the following reasons: 

(a) Failure to submit an acceptable 
Adjustment Proposal within two (2) 
years after date of certification. While 
approval of an Adjustment Proposal 
may occur after the expiration of such 
two-year (2) period, a Firm must sub-
mit an acceptable Adjustment Proposal 
before such expiration; 

(b) Failure to submit documentation 
necessary to start implementation or 
modify its request for Adjustment As-
sistance consistent with its Adjust-
ment Proposal within six (6) months 
after approval of the Adjustment Pro-
posal, where two (2) years have elapsed 
since the date of certification. If the 
Firm anticipates needing a longer pe-
riod to submit documentation, it 
should indicate the longer period in its 
Adjustment Proposal. If the Firm is 
unable to submit its documentation 
within the allowed time, it should no-
tify EDA in writing of the reasons for 
the delay and submit a new schedule. 
EDA has the discretion to accept or 
refuse a new schedule; 

(c) EDA has denied the Firm’s re-
quest for Adjustment Assistance, the 
time period allowed for the submission 
of any documentation in support of 
such request has expired, and two (2) 
years have elapsed since the date of 
certification; or 

(d) Failure to diligently pursue an 
approved Adjustment Proposal where 
two (2) years have elapsed since the 
date of certification. 

§ 315.11 Appeals, final determinations 
and termination of certification. 

(a) Any petitioner may appeal in 
writing to EDA from a denial of certifi-
cation, provided that EDA receives the 
appeal by personal delivery or by reg-
istered mail within sixty (60) days from 
the date of notice of denial under 
§ 315.8(g). The appeal must state the 
grounds on which the appeal is based, 
including a concise statement of the 
supporting facts and applicable law. 
The decision of EDA on the appeal 
shall be the final determination within 
the Department. In the absence of an 
appeal by the petitioner under this 

paragraph, the determination under 
§ 315.8(g) shall be final. 

(b) A Firm, its representative or any 
other interested domestic party ag-
grieved by a final determination under 
paragraph (a) of this section may, 
within sixty (60) days after notice of 
such determination, begin a civil ac-
tion in the United States Court of 
International Trade for review of such 
determination, in accordance with Sec-
tion 284 of the Trade Act. 

(c) Whenever EDA determines that a 
Certified Firm no longer requires Ad-
justment Assistance or for other good 
cause, EDA will terminate the certifi-
cation and promptly publish notice of 
such termination in the FEDERAL REG-
ISTER. The termination will take effect 
on the date specified in the published 
notice. 

(d) EDA shall immediately notify the 
petitioner and shall state the reasons 
for any termination. 

Subpart C—Protective Provisions 

§ 315.12 Recordkeeping. 

Each TAAC shall keep records that 
fully disclose the amount and disposi-
tion of Trade Adjustment Assistance 
funds so as to facilitate an effective 
audit. 

§ 315.13 Audit and examination. 

EDA and the Comptroller General of 
the United States shall have access for 
the purpose of audit and examination 
to any books, documents, papers, and 
records of a Firm, TAAC or other re-
cipient of Adjustment Assistance per-
taining to the award of Adjustment As-
sistance. 

§ 315.14 Certifications. 

EDA will provide no Adjustment As-
sistance to any Firm unless the own-
ers, partners, members, directors or of-
ficers thereof certify: 

(a) The names of any attorneys, 
agents, and other Persons engaged by 
or on behalf of the Firm for the pur-
pose of expediting applications for such 
Adjustment Assistance; and 

(b) The fees paid or to be paid to any 
such Person. 
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§ 315.15 Conflicts of interest. 

EDA will provide no Adjustment As-
sistance to any Firm under this part 
unless the owners, partners, or officers 
execute an agreement binding them 
and the Firm for a period of two (2) 
years after such Adjustment Assist-
ance is provided, to refrain from em-
ploying, tendering any office or em-
ployment to, or retaining for profes-
sional services any Person who, on the 
date such assistance or any part there-
of was provided, or within one (1) year 
prior thereto, shall have served as an 
officer, attorney, agent, or employee 
occupying a position or engaging in ac-
tivities which involved discretion with 
respect to the provision of such Adjust-
ment Assistance. 

Subpart D—Adjustment Proposals 

§ 315.16 Adjustment Proposals. 

EDA evaluates Adjustment Proposals 
based on the following process: 

(a) EDA must receive the Adjustment 
Proposal within two (2) years after the 
date of the certification of the Firm; 

(b) The Adjustment Proposal must 
include a description of any Adjust-
ment Assistance requested to imple-
ment such proposal including financial 
and other supporting documentation as 
EDA determines is necessary, based 
upon either: 

(1) An analysis of the Firm’s prob-
lems, strengths and weaknesses and an 
assessment of its prospects for recov-
ery; or 

(2) If EDA so determines, other avail-
able information; and 

(c) The Adjustment Proposal must: 
(1) Be reasonably calculated to con-

tribute materially to the economic ad-
justment of the Firm (i.e., that such 
proposal will constructively assist the 
Firm to establish a competitive posi-
tion in the same or a different indus-
try); 

(2) Give adequate consideration to 
the interests of a sufficient number of 
separated workers of the Firm, by pro-
viding, for example, that the Firm will: 

(i) Give a rehiring preference to such 
workers; 

(ii) Make efforts to find new work for 
a number of such workers; and 

(iii) Assist such workers in obtaining 
benefits under available programs; and 

(3) Demonstrate that the Firm will 
make all reasonable efforts to use its 
own resources for its recovery, though 
under certain circumstances, resources 
of related Firms or major stockholders 
will also be considered. 

Subpart E—Assistance to 
Industries 

§ 315.17 Assistance to Firms in import- 
impacted industries. 

(a) Whenever the International Trade 
Commission makes an affirmative find-
ing under Section 202(B) of the Trade 
Act that increased imports are a sub-
stantial cause of serious injury or 
threat thereof with respect to an indus-
try, EDA shall provide to the Firms in 
such industry assistance in the prepa-
ration and processing of petitions and 
applications for benefits under pro-
grams which may facilitate the orderly 
adjustment to import competition of 
such Firms. 

(b) EDA may provide Adjustment As-
sistance, on such terms and conditions 
as EDA deems appropriate, for the es-
tablishment of industry-wide programs 
for new product development, new 
process development, export develop-
ment or other uses consistent with the 
purposes of the Trade Act and this 
part. 

(c) Expenditures for Adjustment As-
sistance under this section may be up 
to $10,000,000 annually per industry, 
subject to availability of funds, and 
shall be made under such terms and 
conditions as EDA deems appropriate. 
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