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§4.8

respect to the pool and any other pool
the pool operator operates or intends
to operate.

(ii) Any exemption from the require-
ments of §4.31, 4.33, 4.34, 4.35 or 4.36
claimed hereunder shall not affect the
obligation of the commodity trading
advisor to comply with all other appli-
cable provisions of Part 4, the Act and
the Commission’s rules and regula-
tions, with respect to any qualified eli-
gible person and any other client to
which the commodity trading advisor
provides or intends to provide com-
modity interest trading advice.

(e) Insignificant deviations from a term,
condition or requirement of §4.7. (1) A
failure to comply with a term or condi-
tion of §4.7 will not result in the loss of
the exemption with respect to a par-
ticular pool or client if the commodity
pool operator or the commodity trad-
ing advisor relying on the exemption
shows that:

(i) The failure to comply did not per-
tain to a term, condition or require-
ment directly intended to protect that
particular qualified eligible person;

(ii) The failure to comply was insig-
nificant with respect to the exempt
pool as a whole or to the particular ex-
empt account; and

(iii) A good faith and reasonable at-
tempt was made to comply with all ap-
plicable terms, conditions and require-
ments of §4.7.

(2) A transaction made in reliance on
§4.7 must comply with all applicable
terms, conditions and requirements of
§4.7. Where an exemption is established
only through reliance upon paragraph
(e)(1) of this section, the failure to
comply shall nonetheless be actionable
by the Commission.

[66 FR 47854, Aug. 4, 2000, as amended at 67
FR 77411, Dec. 18, 2002; 68 FR 47231, Aug. 8,
2003; 71 FR 8942, Feb. 22, 2006]

§4.8 Exemption from certain require-
ments of rule 4.26 with respect to
pools offered or sold in certain of-
ferings exempt from registration
under the Securities Act.

(a) Notwithstanding paragraph (d) of
§4.26 and subject to the conditions
specified herein, the registered com-
modity pool operator of a pool offered
or sold solely to ‘‘accredited investors”
as defined in 17 CFR 230.501 in an offer-
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ing exempt from the registration re-
quirements of the Securities Act of 1933
pursuant to Rule 505 or 506 of Regula-
tion D, 17 CFR 230.505 or 230.506, may
solicit, accept and receive funds, secu-
rities and other property from prospec-
tive participants in that pool upon fil-
ing with the Commission and providing
to such participants the Disclosure
Document for the pool.

(b) Notwithstanding paragraph (d) of
§4.26 and subject to the conditions
specified herein, the registered com-
modity pool operator of a pool offered
or sold in an offering exempt from the
registration requirements of the Secu-
rities Act of 1933 pursuant to Rule 505
or 506 of Regulation D, 17 CFR 230.505
or 230.506, that is operated in compli-
ance with, and has filed the notice re-
quired by, §4.12(b) may solicit, accept
and receive funds, securities and other
property from prospective participants
in that pool upon filing with the Com-
mission and providing to such partici-
pants the Disclosure Document for the
pool.

(c) The relief provided under §4.8 is
not available if an enforcement pro-
ceeding brought by the Commission
under the Act or the regulations is
pending against the commodity pool
operator or any of its principals or if
the commodity pool operator or any of
its principals is subject to any statu-
tory disqualification under §§8a(2) or
8a(3) of the Act.

[67 FR 34865, Aug. 7, 1992; 57 FR 41173, Sept.
9, 1992, as amended at 60 FR 38182, July 25,
1995]

§4.9 [Reserved]

§4.10 Definitions.

For purposes of this part:

(a) Commodity interest means:

(1) Any contract for the purchase or
sale of a commodity for future deliv-
ery; and

(2) Any contract, agreement or trans-
action subject to Commission regula-
tion under section 4c or 19 of the Act.

(b) Net asset value means total assets
minus total liabilities, determined in
accord with generally accepted ac-
counting principles, with each position
in a commodity interest accounted for
at fair market value.
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(c) Participant means any person that
has any direct financial interest in a
pool (e.g., a limited partner).

(d)(1) Pool means any investment
trust, syndicate or similar form of en-
terprise operated for the purpose of
trading commodity interests.

(2) Multi-advisor pool means a pool in
which:

(i) No commodity trading advisor is
allocated or intended to be allocated
more than twenty-five percent of the
pool’s funds available for commodity
interest trading; and

(ii) No investee pool is allocated or
intended to be allocated more than
twenty-five percent of the pool’s net
asset value.

(3) Principal-protected pool means a
pool (commonly referred to as a ‘‘guar-
anteed pool”’) that is designed to limit
the loss of the initial investment of its
participants.

(4) Investee pool means any pool in
which another pool or account partici-
pates or invests, e.g., as a limited part-
ner thereof.

(6) Major investee pool means, with re-
spect to a pool, any investee pool that
is allocated or intended to be allocated
at least ten percent of the net asset
value of the pool.

(e)(1) Principal, when referring to a
person that is a principal of a par-
ticular entity, shall have the same
meaning as the term ‘“‘principal’” under
§3.1(a) of this chapter.

(2) Trading principal means:

(i) With respect to a commodity pool
operator, a principal who participates
in making trading decisions for a pool,
or who supervises, or has authority to
allocate pool assets to, persons so en-
gaged; and

(ii) With respect to a commodity
trading advisor, a principal who par-
ticipates in making trading decisions
for the account of a client or who su-
pervises or selects persons so engaged.

(f) Direct, as used in the context of
trading commodity interest accounts,
refers to agreements whereby a person
is authorized to cause transactions to
be effected for a client’s commodity in-
terest account without the client’s spe-
cific authorization.

(g) Trading program refers to the pro-
gram pursuant to which a person (1) di-
rects a client’s commodity interest ac-

§4.10

count, or (2) guides the client’s com-
modity interest trading by means of a
systematic program that recommends
specific transactions.

(h) Trading manager means, with re-
spect to a pool, any person, other than
the commodity pool operator of the
pool, having sole or partial authority
to allocate pool assets to commodity
trading advisors or investee pools.

(i) Major commodity trading advisor
means, with respect to a pool, any
commodity trading advisor that is allo-
cated or is intended to be allocated at
least ten percent of the pool’s funds
available for commodity interest trad-
ing. For this purpose, the percentage
allocation shall be the amount of funds
allocated to the trading advisor by
agreement with the commodity pool
operator (or trading manager) on be-
half of the pool, expressed as a percent-
age of the lesser of the aggregate value
of the assets allocated to the pool’s
trading advisors or the net assets of
the pool at the time of allocation.

(j) Break-even point—(1) Means the
trading profit that a pool must realize
in the first year of a participant’s in-
vestment to equal all fees and expenses
such that such participant will recoup
its initial investment, as calculated
pursuant to rules promulgated by a
registered futures association pursuant
to section 17(j) of the Act; and

(2) Must be expressed both as a dollar
amount and as a percentage of the min-
imum unit of initial investment and
assume redemption of the initial in-
vestment at the end of the first year of
investment.

(k) Draw-down means losses experi-
enced by a pool or account over a speci-
fied period.

(1) Worst peak-to-valley draw-down
means the greatest cumulative per-
centage decline in month-end net asset
value due to losses sustained by a pool,
account or trading program during any
period in which the initial month-end
net asset value is not equaled or ex-
ceeded by a subsequent month-end net
asset value. Such decline must be ex-
pressed as a percentage of the initial
month-end net asset value, together
with an indication of the months and
year(s) of such decline from the initial
month-end net asset value to the low-
est month-end net asset value of such
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§4.11

decline.! For purposes of §§4.25 and 4.35,
a peak-to-valley draw-down which
began prior to the beginning of the
most recent five calendar years is
deemed to have occurred during such
five- calendar-year period.

(m) Partially-funded account means a
client participation in the program of a
commodity trading advisor in which
the amount of funds in the client’s
commodity interest account over
which such commodity trading advisor
has trading authority is less than the
account size that establishes the cli-
ent’s level of trading in a commodity
trading advisor’s program.

[46 FR 26013, May 9, 1981, as amended at 49
FR 8225, Mar. 5, 1984; 60 FR 38182, July 25,
1995; 66 FR 53522, Oct. 23, 2001; 68 FR 42967,
July 21, 2003]

§4.11 Exemption from section 4n(3)(B).

The provisions of section 4n(3)(B) of
the Act shall not apply to any com-
modity pool operator or commodity
trading advisor that is registered under
the Act as such or that is exempt from
such registration.

§4.12 Exemption from provisions of
part 4.

(a) In general. (1) The Commission
may exempt any person or any class or
classes of persons from any provision of
this part 4 if it finds that the exemp-
tion is not contrary to the public inter-
est and the purposes of the provisions
from which the exemption is sought.

(2) The Commission may grant the
exemption subject to such terms and
conditions as it may find appropriate.

(b) Exemption from subpart B for cer-
tain commodity pool operators. (1) Any
person who is registered as a com-
modity pool operator, or has applied
for such registration, may claim any or
all of the relief available under para-
graph (b)(2) of this section if:

(i) The pool for which it makes such
claim:

(A) Will be offered and sold pursuant
to the Securities Act of 1933 or pursu-
ant to an exemption from said Act;

1For example, a worst peak-to-valley draw-
down of ‘‘4 to 8-92/25% means that the peak-
to-valley draw-down lasted from April to Au-
gust of 1992 and resulted in a twenty-five per-
cent cumulative draw-down.
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(B) Will generally and routinely en-
gage in the buying and selling of secu-
rities and securities derived instru-
ments;

(C) Will not enter into commodity fu-
tures and commodity options contracts
for which the aggregate initial margin
and premiums exceed 10 percent of the
fair market value of the pool’s assets,
after taking into account unrealized
profits and unrealized losses on any
such contracts it has entered into; Pro-
vided, however, That in the case of an
option that is in-the-money at the time
of purchase, the in-the-money amount
as defined in §190.01(x) may be excluded
in computing such 10 percent; and

(D) Will trade such commodity inter-
ests in a manner solely incidental to
its securities trading activities.

(ii) Each existing participant and
prospective participant in the pool for
which it makes such request is in-
formed in writing of the restrictions
set forth in paragraph (b)(1)(i) (C) and
(D) of this section prior to the date the
pool commences trading commodity in-
terests. The pool operator may furnish
this information by way of the pool’s
Disclosure Document, Account State-
ment, a separate notice or other simi-
lar means.

(2) The commodity pool operator of a
pool which meets the criteria of para-
graph (b)(1) of this section may claim
the following relief:

(i) In the case of §4.21, that the Com-
mission accept in lieu and in satisfac-
tion of the Disclosure Document speci-
fied by that section an offering memo-
randum for the pool which does not
contain the information required by
§§4.24(a), 4.24(b), and 4.24(n); Provided,
however, that the offering memo-
randum:

(A) Is prepared pursuant to the re-
quirements of the Securities Act of
1933, as amended, or the exemption
from said Act pursuant to which the
pool is being offered and sold;

(B) Contains the information re-
quired by §§4.24(c) through (m) and (o)
through (u); and

(C) Complies with the requirements
of §§4.24(v) and (w).

(ii) In the case of §4.22 (a) and (b),
that the Commission accept in lieu and
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