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ARBITRAGE TRANSACTIONS 

§ 240.16e–1 Arbitrage transactions 
under section 16. 

It shall be unlawful for any director 
or officer of an issuer of an equity secu-
rity which is registered pursuant to 
section 12 of the Act to effect any for-
eign or domestic arbitrage transaction 
in any equity security of such issuer, 
whether registered or not, unless he 
shall include such transaction in the 
statements required by section 16(a) 
and shall account to such issuer for the 
profits arising from such transaction, 
as provided in section 16(b). The provi-
sion of section 16(c) shall not apply to 
such arbitrage transactions. The provi-
sions of section 16 shall not apply to 
any bona fide foreign or domestic arbi-
trage transaction insofar as it is ef-
fected by any person other than such 
director or officer of the issuer of such 
security. 

(Secs. 4, 12, 13, 15, 16, 19, 24, 48 Stat. 77, 892, 
894, 895, 896, 85, as amended, 901; 15 U.S.C. 77d, 
78l, 78m, 78o, 78p, 77s, 78x) 

[30 FR 2025, Feb. 13, 1965] 

PRESERVATION OF RECORDS AND RE-
PORTS OF CERTAIN STABILIZING AC-
TIVITIES 

§ 240.17a–1 Recordkeeping rule for na-
tional securities exchanges, na-
tional securities associations, reg-
istered clearing agencies and the 
Municipal Securities Rulemaking 
Board. 

(a) Every national securities ex-
change, national securities association, 
registered clearing agency and the Mu-
nicipal Securities Rulemaking Board 
shall keep and preserve at least one 
copy of all documents, including all 
correspondence, memoranda, papers, 
books, notices, accounts, and other 
such records as shall be made or re-
ceived by it in the course of its busi-
ness as such and in the conduct of its 
self-regulatory activity. 

(b) Every national securities ex-
change, national securities association, 
registered clearing agency and the Mu-
nicipal Securities Rulemaking Board 
shall keep all such documents for a pe-
riod of not less than five years, the 
first two years in an easily accessible 

place, subject to the destruction and 
disposition provisions of Rule 17a–6. 

(c) Every national securities ex-
change, registered securities associa-
tion, registered clearing agency and 
the Municipal Securities Rulemaking 
Board shall, upon request of any rep-
resentative of the Commission, 
promptly furnish to the possession of 
such representative copies of any docu-
ments required to be kept and pre-
served by it pursuant to paragraphs (a) 
and (b) of this section. 

[45 FR 79426, Dec. 1, 1980] 

§ 240.17a–2 Recordkeeping require-
ments relating to stabilizing activi-
ties. 

(a) Scope of section. This section shall 
apply to any person who effects any 
purchase of a security subject to 
§ 242.104 of this chapter for the purpose 
of, or who participates in a syndicate 
or group that engages in, ‘‘stabilizing,’’ 
as defined in § 242.100 of this chapter, 
the price of any security; or effects a 
purchase that is a ‘‘syndicate covering 
transaction,’’ as defined in § 242.100 of 
this chapter; or imposes a ‘‘penalty 
bid,’’ as defined in § 242.100 of this chap-
ter: 

(1) With respect to which a registra-
tion statement has been, or is to be, 
filed pursuant to the Securities Act of 
1933 (15 U.S.C. 77a et seq.); or 

(2) Which is being, or is to be, offered 
pursuant to an exemption from reg-
istration under Regulation A (§§ 230.251 
through 230.263 of this chapter) adopted 
under the Securities Act of 1933 (15 
U.S.C. 77a et seq.); or 

(3) Which is being, or is to be, other-
wise offered, if the aggregate offering 
price of the securities being offered ex-
ceeds $5,000,000. 

(b) Definitions. For purposes of this 
section, the following definitions shall 
apply: 

(1) The term manager shall mean the 
person stabilizing or effecting syn-
dicate covering transactions or impos-
ing a penalty bid for its sole account or 
for the account of a syndicate or group 
in which it is a participant, and who, 
by contract or otherwise, deals with 
the issuer, organizes the selling effort, 
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receives some benefit from the under-
writing that is not shared by other un-
derwriters, or represents any other un-
derwriters in such matters as main-
taining the records of the distribution 
and arranging for allotments of the se-
curities offered. 

(2) The term exempted security means 
an exempted security as defined in sec-
tion 3(a)(12) of the Act, including secu-
rities issued, or guaranteed both as to 
principal and interest, by the Inter-
national Bank for Reconstruction and 
Development. 

(c) Records relating to stabilizing, syn-
dicate covering transactions, and penalty 
bids required to be maintained by man-
ager. Any person subject to this section 
who acts as a manager and stabilizes or 
effects syndicate covering transactions 
or imposes a penalty bid shall: 

(1) Promptly record and maintain the 
following separately retrievable infor-
mation, for a period of not less than 
three years, the first two years in an 
easily accessible place; Provided, how-
ever, That if the information is in a 
record required to be made pursuant to 
§ 240.17a–3 or § 240.17a–4, or otherwise 
preserved, such information need not 
be maintained in a separate file if the 
person can sort promptly and retrieve 
the information as if it had been kept 
in a separate file as a record made pur-
suant to, and preserves the information 
in accordance with the time periods 
specified in, this paragraph (c)(1): 

(i) The name and class of any secu-
rity stabilized or any security in which 
syndicate covering transactions have 
been effected or a penalty bid has been 
imposed; 

(ii) The price, date, and time at 
which each stabilizing purchase or syn-
dicate covering transaction was ef-
fected by the manager or by any par-
ticipant in the syndicate or group, and 
whether any penalties were assessed; 

(iii) The names and the addresses of 
the members of the syndicate or group; 

(iv) Their respective commitments, 
or, in the case of a standby or contin-
gent underwriting, the percentage par-
ticipation of each member of the syn-
dicate or group therein; and 

(v) The dates when any penalty bid 
was in effect. 

(2) Promptly furnish to each of the 
members of the syndicate or group the 

name and class of any security being 
stabilized, and the date and time at 
which the first stabilizing purchase 
was effected by the manager or by any 
participant in the syndicate or group; 
and 

(3) Promptly notify each of the mem-
bers of such syndicate or group of the 
date and time when stabilizing was ter-
minated. 

(d) Notification to manager. Any per-
son who has a participation in a syn-
dicate account but who is not a man-
ager of such account, and who effects 
one or more stabilizing purchases or 
syndicate covering transactions for its 
sole account or for the account of a 
syndicate or group, shall within three 
business days following such purchase 
notify the manager of the price, date, 
and time at which such stabilizing pur-
chase or syndicate covering trans-
action was effected, and shall in addi-
tion notify the manager of the date and 
time when such stabilizing purchase or 
syndicate covering transaction was ter-
minated. The manager shall maintain 
such notifications in a separate file, to-
gether with the information required 
by paragraph (c)(1) of this section, for a 
period of not less than three years, the 
first two years in an easily accessible 
place. 

(Secs. 9(a)(6), 10(b), 17(a) and 23(a) of the Act, 
15 U.S.C. 78i(a)(6), 78j(b), 78q(a) and 78w(a)) 

[48 FR 41378, Sept. 15, 1983, as amended at 62 
FR 544, Jan. 3, 1997] 

§ 240.17a–3 Records to be made by cer-
tain exchange members, brokers 
and dealers. 

(a) Every member of a national secu-
rities exchange who transacts a busi-
ness in securities directly with others 
than members of a national securities 
exchange, and every broker or dealer 
who transacts a business in securities 
through the medium of any such mem-
ber, and every broker or dealer reg-
istered pursuant to section 15 of the 
Securities Exchange Act of 1934, as 
amended, (48 Stat. 895, 49 Stat. 1377, 52 
Stat. 1075; 15 U.S.C. 78o) shall make and 
keep current the following books and 
records relating to its business: 

(1) Blotters (or other records of origi-
nal entry) containing an itemized daily 
record of all purchases and sales of se-
curities, all receipts and deliveries of 
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securities (including certificate num-
bers), all receipts and disbursements of 
cash and all other debits and credits. 
Such records shall show the account 
for which each such transaction was ef-
fected, the name and amount of securi-
ties, the unit and aggregate purchase 
or sale price (if any), the trade date, 
and the name or other designation of 
the person from whom purchased or re-
ceived or to whom sold or delivered. 

(2) Ledgers (or other records) reflect-
ing all assets and liabilities, income 
and expense and capital accounts. 

(3) Ledger accounts (or other records) 
itemizing separately as to each cash 
and margin account of every customer 
and of such member, broker or dealer 
and partners thereof, all purchases, 
sales, receipts and deliveries of securi-
ties and commodities for such account 
and all other debits and credits to such 
account. 

(4) Ledgers (or other records) reflect-
ing the following: 

(i) Securities in transfer; 
(ii) Dividends and interest received; 
(iii) Securities borrowed and securi-

ties loaned; 
(iv) Moneys borrowed and moneys 

loaned (together with a record of the 
collateral therefor and any substi-
tutions in such collateral); 

(v) Securities failed to receive and 
failed to deliver; 

(vi) All long and all short securities 
record differences arising from the ex-
amination, count, verification and 
comparison pursuant to § 240.17a–5, 
§ 240.17a–12, and § 240.17a–13 (by date of 
examination, count, verification and 
comparison showing for each security 
the number of long or short count dif-
ferences); 

(vii) Repurchase and reverse repur-
chase agreements; 

(5) A securities record or ledger re-
flecting separately for each security as 
of the clearance dates all ‘‘long’’ or 
‘‘short’’ positions (including securities 
in safekeeping and securities that are 
the subjects of repurchase or reverse 
repurchase agreements) carried by such 
member, broker or dealer for its ac-
count of for the account of its cus-
tomers or partners or others and show-
ing the location of all securities long 
and the offsetting position to all secu-
rities short, including long security 

count differences and short security 
count differences classified by the date 
of the physical count and verification 
in which they were discovered, and in 
all cases the name or designation of 
the account in which each position is 
carried. 

(6)(i) A memorandum of each broker-
age order, and of any other instruction, 
given or received for the purchase or 
sale of securities, whether executed or 
unexecuted. The memorandum shall 
show the terms and conditions of the 
order or instructions and of any modi-
fication or cancellation thereof; the ac-
count for which entered; the time the 
order was received; the time of entry; 
the price at which executed; the iden-
tity of each associated person, if any, 
responsible for the account; the iden-
tity of any other person who entered or 
accepted the order on behalf of the cus-
tomer or, if a customer entered the 
order on an electronic system, a nota-
tion of that entry; and, to the extent 
feasible, the time of execution or can-
cellation. The memorandum need not 
show the identity of any person, other 
than the associated person responsible 
for the account, who may have entered 
or accepted the order if the order is en-
tered into an electronic system that 
generates the memorandum and if that 
system is not capable of receiving an 
entry of the identity of any person 
other than the responsible associated 
person; in that circumstance, the mem-
ber, broker or dealer shall produce 
upon request by a representative of a 
securities regulatory authority a sepa-
rate record which identifies each other 
person. An order entered pursuant to 
the exercise of discretionary authority 
by the member, broker or dealer, or as-
sociated person thereof, shall be so des-
ignated. The term instruction shall in-
clude instructions between partners 
and employees of a member, broker or 
dealer. The term time of entry shall 
mean the time when the member, 
broker or dealer transmits the order or 
instruction for execution. 

(ii) This memorandum need not be 
made as to a purchase, sale or redemp-
tion of a security on a subscription 
way basis directly from or to the 
issuer, if the member, broker or dealer 
maintains a copy of the customer’s 
subscription agreement regarding a 
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purchase, or a copy of any other docu-
ment required by the issuer regarding a 
sale or redemption. 

(7) A memorandum of each purchase 
and sale for the account of the mem-
ber, broker, or dealer showing the price 
and, to the extent feasible, the time of 
execution; and, in addition, where the 
purchase or sale is with a customer 
other than a broker or dealer, a memo-
randum of each order received, showing 
the time of receipt; the terms and con-
ditions of the order and of any modi-
fication thereof; the account for which 
it was entered; the identity of each as-
sociated person, if any, responsible for 
the account; the identity of any other 
person who entered or accepted the 
order on behalf of the customer or, if a 
customer entered the order on an elec-
tronic system, a notation of that 
entry. The memorandum need not show 
the identity of any person other than 
the associated person responsible for 
the account who may have entered the 
order if the order is entered into an 
electronic system that generates the 
memorandum and if that system is not 
capable of receiving an entry of the 
identity of any person other than the 
responsible associated person: in that 
circumstance, the member, broker or 
dealer shall produce upon request by a 
representative of a securities regu-
latory authority a separate record 
which identifies each other person. An 
order with a customer other than a 
member, broker or dealer entered pur-
suant to the exercise of discretionary 
authority by the member, broker or 
dealer, or associated person thereof, 
shall be so designated. 

(8) Copies of confirmations of all pur-
chases and sales of securities, including 
all repurchase and reverse repurchase 
agreements, and copies of notices of all 
other debits and credits for securities, 
cash and other items for the account of 
customers and partners of such mem-
ber, broker or dealer. 

(9) A record in respect of each cash 
and margin account with such member, 
broker or dealer indicating (i) the 
name and address of the beneficial 
owner of such account, and 

(ii) Except with respect to exempt 
employee benefit plan securities as de-
fined in § 240.14a–1(d), but only to the 
extent such securities are held by em-

ployee benefit plans established by the 
issuer of the securities, whether or not 
the beneficial owner of securities reg-
istered in the name of such members, 
brokers or dealers, or a registered 
clearing agency or its nominee objects 
to disclosure of his or her identity, ad-
dress and securities positions to 
issuers, and (iii) in the case of a margin 
account, the signature of such owner; 
Provided, That, in the case of a joint 
account or an account of a corporation, 
such records are required only in re-
spect of the person or persons author-
ized to transact business for such ac-
count. 

(10) A record of all puts, calls, 
spreads, straddles and other options in 
which such member, broker or dealer 
has any direct or indirect interest or 
which such members, broker or dealer 
has granted or guaranteed, containing, 
at least, an identification of the secu-
rity and the number of units involved. 
An OTC derivatives dealer shall also 
keep a record of all eligible OTC deriv-
ative instruments as defined in § 240.3b– 
13 in which the OTC derivatives dealer 
has any direct or indirect interest or 
which it has written or guaranteed, 
containing, at a minimum, an identi-
fication of the security or other instru-
ment, the number of units involved, 
and the identity of the counterparty. 

(11) A record of the proof of money 
balances of all ledger accounts in the 
form of trial balances, and a record of 
the computation of aggregate indebted-
ness and net capital, as of the trial bal-
ance date, pursuant to § 240.15c3–1; Pro-
vided, however, (i) That such computa-
tion need not be made by any member, 
broker or dealer unconditionally ex-
empt from § 240.15c3–1 by paragraph 
(b)(1) or (b)(3), thereof; and (ii) that any 
member of an exchange whose mem-
bers are exempt from § 240.15c3–1 by 
paragraph (b)(2) thereof shall make a 
record of the computation of aggregate 
indebtedness and net capital as of the 
trial balance date in accordance with 
the capital rules of at least one of the 
exchanges therein listed of which it is 
a member. Such trial balances and 
computations shall be prepared cur-
rently at least once a month. 

VerDate Aug<31>2005 10:28 Apr 25, 2006 Jkt 208056 PO 00000 Frm 00419 Fmt 8010 Sfmt 8010 Y:\SGML\208056.XXX 208056



410 

17 CFR Ch. II (4–1–06 Edition) § 240.17a–3 

(12)(i) A questionnaire or application 
for employment executed by each ‘‘as-
sociated person’’ (as defined in para-
graph (h)(4) of this section) of the 
member, broker or dealer, which ques-
tionnaire or application shall be ap-
proved in writing by an authorized rep-
resentative of the member, broker or 
dealer and shall contain at least the 
following information with respect to 
the associated person: 

(A) The associated person’s name, ad-
dress, social security number, and the 
starting date of the associated person’s 
employment or other association with 
the member, broker or dealer; 

(B) The associated person’s date of 
birth; 

(C) A complete, consecutive state-
ment of all the associated person’s 
business connections for at least the 
preceding ten years, including whether 
the employment was part-time or full- 
time; 

(D) A record of any denial of member-
ship or registration, and of any dis-
ciplinary action taken, or sanction im-
posed, upon the associated person by 
any federal or state agency, or by any 
national securities exchange or na-
tional securities association, including 
any finding that the associated person 
was a cause of any disciplinary action 
or had violated any law; 

(E) A record of any denial, suspen-
sion, expulsion or revocation of mem-
bership or registration of any member, 
broker or dealer with which the associ-
ated person was associated in any ca-
pacity when such action was taken; 

(F) A record of any permanent or 
temporary injunction entered against 
the associated person or any member, 
broker or dealer with which the associ-
ated person was associated in any ca-
pacity at the time such injunction was 
entered; 

(G) A record of any arrest or indict-
ment for any felony, or any mis-
demeanor pertaining to securities, 
commodities, banking, insurance or 
real estate (including, but not limited 
to, acting or being associated with a 
broker-dealer, investment company, 
investment adviser, futures sponsor, 
bank, or savings and loan association), 
fraud, false statements or omissions, 
wrongful taking of property or bribery, 

forgery, counterfeiting or extortion, 
and the disposition of the foregoing. 

(H) A record of any other name or 
names by which the associated person 
has been known or which the associ-
ated person has used; 

Provided, however, That if such associ-
ated person has been registered as a 
registered representative of such mem-
ber, broker or dealer with, or the asso-
ciated person’s employment has been 
approved by, the National Association 
of Securities Dealers, Inc., the Amer-
ican Stock Exchange LLC, the Boston 
Stock Exchange, Inc., the Chicago 
Stock Exchange, Inc., the New York 
Stock Exchange, Inc., the Pacific Ex-
change, Inc., the Philadelphia Stock 
Exchange, Inc., the Chicago Board Op-
tions Exchange, Inc., the Cincinnati 
Stock Exchange, Inc. or the Inter-
national Securities Exchange, then re-
tention of a full, correct, and complete 
copy of any and all applications for 
such registration or approval shall be 
deemed to satisfy the requirements of 
this paragraph. 

(ii) A record listing every associated 
person of the member, broker or dealer 
which shows, for each associated per-
son, every office of the member, broker 
or dealer where the associated person 
regularly conducts the business of han-
dling funds or securities or effecting 
any transactions in, or inducing or at-
tempting to induce the purchase or 
sale of any security for the member, 
broker or dealer, and the Central Reg-
istration Depository number, if any, 
and every internal identification num-
ber or code assigned to that person by 
the member, broker or dealer. 

(13) Records required to be main-
tained pursuant to paragraph (d) of 
§ 240.17f–2. 

(14) Copies of all Forms X–17F–1A 
filed pursuant to § 240.17f–1, all agree-
ments between reporting institutions 
regarding registration or other aspects 
of § 240.17f–1, and all confirmations or 
other information received from the 
Commission or its designee as a result 
of inquiry. 

(15) Records required to be main-
tained pursuant to paragraph (e) of 
§ 240.17f–2. 

(16)(i) The following records regard-
ing any internal broker-dealer system 
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of which such a broker or dealer is the 
sponsor: 

(A) A record of the broker’s or deal-
er’s customers that have access to an 
internal broker-dealer system spon-
sored by such broker or dealer (identi-
fying any affiliations between such 
customers and the broker or dealer); 

(B) Daily summaries of trading in the 
internal broker-dealer system, includ-
ing: 

(1) Securities for which transactions 
have been executed through use of such 
system; and 

(2) Transaction volume (separately 
stated for trading occurring during 
hours when consolidated trade report-
ing facilities are and are not in oper-
ation): 

(i) With respect to equity securities, 
stated in number of trades, number of 
shares, and total U.S. dollar value; 

(ii) With respect to debt securities, 
stated in total settlement value in U.S. 
dollars; and 

(iii) With respect to other securities, 
stated in number of trades, number of 
units of securities, and in dollar value, 
or other appropriate commonly used 
measure of value of such securities; 
and 

(C) Time-sequenced records of each 
transaction effected through the inter-
nal broker-dealer system, including 
date and time executed, price, size, se-
curity traded, counterparty identifica-
tion information, and method of execu-
tion (if internal broker-dealer system 
allows alternative means or locations 
for execution, such as routing to an-
other market, matching with limit or-
ders, or executing against the 
quotations of the broker or dealer 
sponsoring the system). 

(ii) For purposes of paragraph (a) of 
this section, the term: 

(A) Internal broker-dealer system shall 
mean any facility, other than a na-
tional securities exchange, an ex-
change exempt from registration based 
on limited volume, or an alternative 
trading system as defined in Regula-
tion ATS, §§ 242.300 through 242.303 of 
this chapter, that provides a mecha-
nism, automated in full or in part, for 
collecting, receiving, disseminating, or 
displaying system orders and facili-
tating agreement to the basic terms of 
a purchase or sale of a security be-

tween a customer and the sponsor, or 
between two customers of the sponsor, 
through use of the internal broker- 
dealer system or through the broker or 
dealer sponsor of such system; 

(B) Sponsor shall mean any broker or 
dealer that organizes, operates, admin-
isters, or otherwise directly controls 
an internal broker-dealer trading sys-
tem or, if the operator of the internal 
broker-dealer system is not a reg-
istered broker or dealer, any broker or 
dealer that, pursuant to contract, af-
filiation, or other agreement with the 
system operator, is involved on a reg-
ular basis with executing transactions 
in connection with use of the internal 
broker-dealer system, other than solely 
for its own account or as a customer 
with access to the internal broker-deal-
er system; and 

(C) System order means any order or 
other communication or indication 
submitted by any customer with access 
to the internal broker-dealer system 
for entry into a trading system an-
nouncing an interest in purchasing or 
selling a security. The term ‘‘system 
order’’ does not include inquiries or in-
dications of interest that are not en-
tered into the internal broker-dealer 
system. 

(17) For each account with a natural 
person as a customer or owner: 

(i)(A) An account record including 
the customer’s or owner’s name, tax 
identification number, address, tele-
phone number, date of birth, employ-
ment status (including occupation and 
whether the customer is an associated 
person of a member, broker or dealer), 
annual income, net worth (excluding 
value of primary residence), and the 
account’s investment objectives. In the 
case of a joint account, the account 
record must include personal informa-
tion for each joint owner who is a nat-
ural person; however, financial infor-
mation for the individual joint owners 
may be combined. The account record 
shall indicate whether it has been 
signed by the associated person respon-
sible for the account, if any, and ap-
proved or accepted by a principal of the 
member, broker or dealer. For ac-
counts in existence on the effective 
date of this section, the member, 
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broker or dealer must obtain this infor-
mation within three years of the effec-
tive date of the section. 

(B) A record indicating that: 
(1) The member, broker or dealer has 

furnished to each customer or owner 
within three years of the effective date 
of this section, and to each customer or 
owner who opened an account after the 
effective date of this section within 
thirty days of the opening of the ac-
count, and thereafter at intervals no 
greater than thirty-six months, a copy 
of the account record or an alternate 
document with all information re-
quired by paragraph (a)(17)(i)(A) of this 
section. The member, broker or dealer 
may elect to send this notification 
with the next statement mailed to the 
customer or owner after the opening of 
the account. The member, broker or 
dealer may choose to exclude any tax 
identification number and date of birth 
from the account record or alternative 
document furnished to the customer or 
owner. The member, broker or dealer 
shall include with the account record 
or alternative document provided to 
each customer or owner an explanation 
of any terms regarding investment ob-
jectives. The account record or alter-
nate document furnished to the cus-
tomer or owner shall include or be ac-
companied by prominent statements 
that the customer or owner should 
mark any corrections and return the 
account record or alternate document 
to the member, broker or dealer, and 
that the customer or owner should no-
tify the member, broker or dealer of 
any future changes to information con-
tained in the account record. 

(2) For each account record updated 
to reflect a change in the name or ad-
dress of the customer or owner, the 
member, broker or dealer furnished a 
notification of that change to the cus-
tomer’s old address, or to each joint 
owner, and the associated person, if 
any, responsible for that account, on or 
before the 30th day after the date the 
member, broker or dealer received no-
tice of the change. 

(3) For each change in the account’s 
investment objectives the member, 
broker or dealer has furnished to each 
customer or owner, and the associated 
person, if any, responsible for that ac-
count a copy of the updated customer 

account record or alternative docu-
ment with all information required to 
be furnished by paragraph 
(a)(17)(i)(B)(1) of this section, on or be-
fore the 30th day after the date the 
member, broker or dealer received no-
tice of any change, or, if the account 
was updated for some reason other 
than the firm receiving notice of a 
change, after the date the account 
record was updated. The member, 
broker or dealer may elect to send this 
notification with the next statement 
scheduled to be mailed to the customer 
or owner. 

(C) For purposes of this paragraph 
(a)(17), the neglect, refusal, or inability 
of a customer or owner to provide or 
update any account record information 
required under paragraph (a)(17)(i)(A) 
of this section shall excuse the mem-
ber, broker or dealer from obtaining 
that required information. 

(D) The account record requirements 
in paragraph (a)(17)(i)(A) of this section 
shall only apply to accounts for which 
the member, broker or dealer is, or has 
within the past 36 months been, re-
quired to make a suitability deter-
mination under the federal securities 
laws or under the requirements of a 
self-regulatory organization of which it 
is a member. Additionally, the fur-
nishing requirement in paragraph 
(a)(17)(i)(B)(1) of this section shall not 
be applicable to an account for which, 
within the last 36 months, the member, 
broker or dealer has not been required 
to make a suitability determination 
under the federal securities laws or 
under the requirements of a self-regu-
latory organization of which it is a 
member. This paragraph (a)(17)(i)(D) 
does not relieve a member, broker or 
dealer from any obligation arising 
from the rules of a self-regulatory or-
ganization of which it is a member re-
garding the collection of information 
from a customer or owner. 

(ii) If an account is a discretionary 
account, a record containing the dated 
signature of each customer or owner 
granting the authority and the dated 
signature of each natural person to 
whom discretionary authority was 
granted. 

(iii) A record for each account indi-
cating that each customer or owner 
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was furnished with a copy of each writ-
ten agreement entered into on or after 
the effective date of this paragraph 
pertaining to that account and that, if 
requested by the customer or owner, 
the customer or owner was furnished 
with a fully executed copy of each 
agreement. 

(18) A record: 
(i) As to each associated person of 

each written customer complaint re-
ceived by the member, broker or dealer 
concerning that associated person. The 
record shall include the complainant’s 
name, address, and account number; 
the date the complaint was received; 
the name of any other associated per-
son identified in the complaint; a de-
scription of the nature of the com-
plaint; and the disposition of the com-
plaint. Instead of the record, a mem-
ber, broker or dealer may maintain a 
copy of each original complaint in a 
separate file by the associated person 
named in the complaint along with a 
record of the disposition of the com-
plaint. 

(ii) Indicating that each customer of 
the member, broker or dealer has been 
provided with a notice containing the 
address and telephone number of the 
department of the member, broker or 
dealer to which any complaints as to 
the account may be directed. 

(19) A record: 
(i) As to each associated person list-

ing each purchase and sale of a secu-
rity attributable, for compensation 
purposes, to that associated person. 
The record shall include the amount of 
compensation if monetary and a de-
scription of the compensation if non- 
monetary. In lieu of making this 
record, a member, broker or dealer 
may elect to produce the required in-
formation promptly upon request of a 
representative of a securities regu-
latory authority. 

(ii) Of all agreements pertaining to 
the relationship between each associ-
ated person and the member, broker or 
dealer including a summary of each as-
sociated person’s compensation ar-
rangement or plan with the member, 
broker or dealer, including commission 
and concession schedules and, to the 
extent that compensation is based on 
factors other than remuneration per 

trade, the method by which the com-
pensation is determined. 

(20) A record, which need not be sepa-
rate from the advertisements, sales lit-
erature, or communications, docu-
menting that the member, broker or 
dealer has complied with, or adopted 
policies and procedures reasonably de-
signed to establish compliance with, 
applicable federal requirements and 
rules of a self-regulatory organization 
of which the member, broker or dealer 
is a member which require that adver-
tisements, sales literature, or any 
other communications with the public 
by a member, broker or dealer or its 
associated persons be approved by a 
principal. 

(21) A record for each office listing, 
by name or title, each person at that 
office who, without delay, can explain 
the types of records the firm maintains 
at that office and the information con-
tained in those records. 

(22) A record listing each principal of 
a member, broker or dealer responsible 
for establishing policies and procedures 
that are reasonably designed to ensure 
compliance with any applicable federal 
requirements or rules of a self-regu-
latory organization of which the mem-
ber, broker or dealer is a member that 
require acceptance or approval of a 
record by a principal. 

(b)(1) This section shall not be 
deemed to require a member of a na-
tional securities exchange, a broker, or 
dealer who transacts a business in se-
curities through the medium of any 
such member, or a broker or dealer reg-
istered pursuant to section 15 of the 
Act, to make or keep such records of 
transactions cleared for such member, 
broker, or dealer as are customarily 
made and kept by a clearing broker or 
dealer pursuant to the requirements of 
§§ 240.17a–3 and 240.17a–4: Provided, That 
the clearing broker or dealer has and 
maintains net capital of not less than 
$25,000 and is otherwise in compliance 
with § 240.15c3–1 or the capital rules of 
the exchange of which such clearing 
broker or dealer is a member if the 
members of such exchange are exempt 
from § 240.15c3–1 by paragraph (b)(2) 
thereof. 

(2) This section shall not be deemed 
to require a member of a national secu-
rities exchange, a broker, or dealer who 
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transacts a business in securities 
through the medium of any such mem-
ber, or a broker or dealer registered 
pursuant to section 15 of the Act, to 
make or keep such records of trans-
actions cleared for such member, 
broker or dealer by a bank as are cus-
tomarily made and kept by a clearing 
broker or dealer pursuant to the re-
quirements of §§ 240.17a–3 and 240.17a–4: 
Provided, That such member, broker, or 
dealer obtains from such bank an 
agreement in writing to the effect that 
the records made and kept by such 
bank are the property of the member, 
broker, or dealer: And provided further, 
That such bank files with the Commis-
sion a written undertaking in form ac-
ceptable to the Commission and signed 
by a duly authorized person, that such 
books and records are available for ex-
amination by representatives of the 
Commission as specified in section 
17(a) of the Act, and that it will furnish 
to the Commission, upon demand, at 
its principal office in Washington, DC, 
or at any regional or district office of 
the Commission designated in such de-
mand, true, correct, complete, and cur-
rent copies of any or all of such 
records. Such undertaking shall in-
clude the following provisions: 

The undersigned hereby undertakes to 
maintain and preserve on behalf of [BD] the 
books and records required to be maintained 
and preserved by [BD] pursuant to Rules 17a– 
3 and 17a–4 under the Securities Exchange 
Act of 1934 and to permit examination of 
such books and records at any time or from 
time to time during business hours by exam-
iners or other representatives of the Securi-
ties and Exchange Commission, and to fur-
nish to said Commission at its principal of-
fice in Washington, DC, or at any regional or 
district office of said Commission specified 
in a demand made by or on behalf of said 
Commission for copies of books and records, 
true, correct, complete, and current copies of 
any or all, or any part, of such books and 
records. This undertaking shall be binding 
upon the undersigned, and the successors and 
assigns of the undersigned. 

Nothing herein contained shall be 
deemed to relieve such member, 
broker, or dealer from the responsi-
bility that such books and records be 
accurately maintained and preserved 
as specified in §§ 240.17a–3 and 240.17a–4. 

(c) This section shall not be deemed 
to require a member of a national secu-

rities exchange, or a broker or dealer 
registered pursuant to section 15 of the 
Securities Exchange Act of 1934 (48 
Stat. 895, 49 Stat. 1377; 15 U.S.C. 78o) as 
amended, to make or keep such records 
as are required by paragraph (a) re-
flecting the sale of United States Tax 
Savings Notes, United States Defense 
Savings Stamps, or United States De-
fense Savings Bonds, Series E, F and G. 

(d) The records specified in paragraph 
(a) of this section shall not be required 
with respect to any cash transaction of 
$100 or less involving only subscription 
rights or warrants which by their 
terms expire within 90 days after the 
issuance thereof. 

(e) For purposes of transactions in 
municipal securities by municipal se-
curities brokers and municipal securi-
ties dealers, compliance with Rule G–8 
of the Municipal Securities Rule-
making Board will be deemed to be in 
compliance with this section. 

(f) Security futures products. The pro-
visions of this section shall not apply 
to security futures product trans-
actions and positions in a futures ac-
count (as that term is defined in 
§ 240.15c3–3(a)(15)); provided, that the 
Commodity Futures Trading Commis-
sion’s recordkeeping rules apply to 
those transactions and positions. 

(g) Every member, broker or dealer 
shall make and keep current, as to 
each office, the books and records de-
scribed in paragraphs (a)(1), (a)(6), 
(a)(7), (a)(12), (a)(17), (a)(18)(i), (a)(19), 
(a)(20), (a)(21), and (a)(22) of this sec-
tion. 

(h) When used in this section: 
(1) The term office means any loca-

tion where one or more associated per-
sons regularly conduct the business of 
handling funds or securities or effect-
ing any transactions in, or inducing or 
attempting to induce the purchase or 
sale of, any security. 

(2) The term principal means any in-
dividual registered with a registered 
national securities association as a 
principal or branch manager of a mem-
ber, broker or dealer or any other per-
son who has been delegated supervisory 
responsibility over associated persons 
by the member, broker or dealer. 

(3) The term securities regulatory au-
thority means the Commission, any 
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self-regulatory organization, or any se-
curities commission (or any agency or 
office performing like functions) of the 
States. 

(4) The term associated person means 
an ‘‘associated person of a member’’ or 
‘‘associated person of a broker or deal-
er’’ as defined in sections 3(a)(21) and 
3(a)(18) of the Act (15 U.S.C. 78c(a)(21) 
and (a)(18)) respectively, but shall not 
include persons whose functions are 
solely clerical or ministerial. 

CROSS REFERENCE: For interpretative re-
lease applicable to § 240.17a–3, see No. 3040 in 
tabulation, part 241 of this chapter. 

[13 FR 8212, Dec. 22, 1948] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 240.17a–3, see the List of 
CFR Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access. 

§ 240.17a–4 Records to be preserved by 
certain exchange members, brokers 
and dealers. 

(a) Every member, broker and dealer 
subject to § 240.17a–3 shall preserve for 
a period of not less than six years, the 
first two years in an easily accessible 
place, all records required to be made 
pursuant to paragraphs § 240.17a–3(a)(1), 
(a)(2), (a)(3), (a)(5), (a)(21), (a)(22), and 
analogous records created pursuant to 
paragraph § 240.17a–3(f). 

(b) Every member, broker and dealer 
subject to § 240.17a–3 shall preserve for 
a period of not less than three years, 
the first two years in an easily acces-
sible place: 

(1) All records required to be made 
pursuant to § 240.17a–3(a)(4), (a)(6), 
(a)(7), (a)(8), (a)(9), (a)(10), (a)(16), 
(a)(18), (a)(19), (a)(20), and analogous 
records created pursuant to § 240.17a– 
3(f). 

(2) All check books, bank statements, 
cancelled checks and cash reconcili-
ations. 

(3) All bills receivable or payable (or 
copies thereof), paid or unpaid, relating 
to the business of such member, broker 
or dealer, as such. 

(4) Originals of all communications 
received and copies of all communica-
tions sent (and any approvals thereof) 
by the member, broker or dealer (in-
cluding inter-office memoranda and 
communications) relating to its busi-
ness as such, including all communica-

tions which are subject to rules of a 
self-regulatory organization of which 
the member, broker or dealer is a 
member regarding communications 
with the public. As used in this para-
graph (b)(4), the term communications 
includes sales scripts. 

(5) All trial balances, computations 
of aggregate indebtedness and net cap-
ital (and working papers in connection 
therewith), financial statements, 
branch office reconciliations, and in-
ternal audit working papers, relating 
to the business of such member, broker 
or dealer, as such. 

(6) All guarantees of accounts and all 
powers of attorney and other evidence 
of the granting of any discretionary 
authority given in respect of any ac-
count, and copies of resolutions em-
powering an agent to act on behalf of a 
corporation. 

(7) All written agreements (or copies 
thereof) entered into by such member, 
broker or dealer relating to its busi-
ness as such, including agreements 
with respect to any account. 

(8) Records which contain the fol-
lowing information in support of 
amounts included in the report pre-
pared as of the audit date on Form X– 
17A–5 (§ 249.617 of this chapter) Part II 
or Part IIA or Part IIB and in annual 
audited financial statements required 
by § 240.17a–5(d) and § 240.17a–12(b): 

(i) Money balance position, long or 
short, including description, quantity, 
price and valuation of each security in-
cluding contractual commitments in 
customers’ accounts, in cash and fully 
secured accounts, partly secured ac-
counts, unsecured accounts, and in se-
curities accounts payable to cus-
tomers; 

(ii) Money balance and position, long 
or short, including description, quan-
tity, price and valuation of each secu-
rity including contractual commit-
ments in non-customers’ accounts, in 
cash and fully secured accounts, partly 
secured and unsecured accounts, and in 
securities accounts payable to non-cus-
tomers; 

(iii) Position, long or short, including 
description, quantity, price and valu-
ation of each security including con-
tractual commitments included in the 
Computation of Net Capital as commit-
ments, securities owned, securities 
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owned not readily marketable, and 
other investments owned not readily 
marketable; 

(iv) Amount of secured demand note, 
description of collateral securing such 
secured demand note including quan-
tity, price and valuation of each secu-
rity and cash balance securing such se-
cured demand note; 

(v) Description of futures commodity 
contracts, contract value on trade 
date, market value, gain or loss, and 
liquidating equity or deficit in cus-
tomers’ and non-customers’ accounts; 

(vi) Description of futures com-
modity contracts, contract value on 
trade date, market value, gain or loss 
and liquidating equity or deficit in 
trading and investment accounts; 

(vii) Description, money balance, 
quantity, price and valuation of each 
spot commodity position or commit-
ments in customers’ and non-cus-
tomers’ accounts; 

(viii) Description, money balance, 
quantity, price and valuation of each 
spot commodity position or commit-
ments in trading and investment ac-
counts; 

(ix) Number of shares, description of 
security, exercise price, cost and mar-
ket value of put and call options in-
cluding short out of the money options 
having no market or exercise value, 
showing listed and unlisted put and 
call options separately; 

(x) Quantity, price, and valuation of 
each security underlying the haircut 
for undue concentration made in the 
Computation for Net Capital; 

(xi) Description, quantity, price and 
valuation of each security and com-
modity position or contractual com-
mitment, long or short, in each joint 
account in which the broker or dealer 
has an interest, including each partici-
pant’s interest and margin deposit; 

(xii) Description, settlement date, 
contract amount, quantity, market 
price, and valuation for each aged 
failed to deliver requiring a charge in 
the Computation of Net Capital pursu-
ant to § 240.15c3–1; 

(xiii) Detail relating to information 
for possession or control requirements 
under § 240.15c3–3 and reported on the 
schedule in Part II or IIA of Form X– 
17A–5 (§ 249.617 of this chapter); 

(xiv) Detail of all items, not other-
wise substantiated, which are charged 
or credited in the Computation of Net 
Capital pursuant to § 240.15c3–1, such as 
cash margin deficiencies, deductions 
related to securities values and undue 
concentration, aged securities dif-
ferences and insurance claims receiv-
able; and 

(xv) Other schedules which are spe-
cifically prescribed by the Commission 
as necessary to support information re-
ported as required by § 240.17a–5 and 
§ 240.17a–12. 

(9) The records required to be made 
pursuant to § 240.15c3–3(d)(4) and (o). 

(10) The records required to be made 
pursuant to § 240.15c3–4 and the results 
of the periodic reviews conducted pur-
suant to § 240.15c3–4(d). 

(11) All notices relating to an inter-
nal broker-dealer system provided to 
the customers of the broker or dealer 
that sponsors such internal broker- 
dealer system, as defined in paragraph 
(a)(16)(ii)(A) of § 240.17a–3. Notices, 
whether written or communicated 
through the internal broker-dealer 
trading system or other automated 
means, shall be preserved under this 
paragraph (b)(11) if they are provided 
to all customers with access to an in-
ternal broker-dealer system, or to one 
or more classes of customers. Examples 
of notices to be preserved under this 
paragraph (b)(11) include, but are not 
limited to, notices addressing hours of 
system operations, system malfunc-
tions, changes to system procedures, 
maintenance of hardware and software, 
and instructions pertaining to access 
to the internal broker-dealer system. 

(12) The records required to be made 
pursuant to § 240.15c3–1e(c)(4)(vi)(D) and 
(E). 

(c) Every member, broker and dealer 
subject to § 240.17a–3 shall preserve for 
a period of not less than six years after 
the closing of any customer’s account 
any account cards or records which re-
late to the terms and conditions with 
respect to the opening and mainte-
nance of the account. 

(d) Every member, broker and dealer 
subject to § 240.17a–3 shall preserve dur-
ing the life of the enterprise and of any 
successor enterprise all partnership ar-
ticles or, in the case of a corporation, 
all articles of incorporation or charter, 
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minute books and stock certificate 
books (or, in the case of any other form 
of legal entity, all records such as arti-
cles of organization or formation, and 
minute books used for a purpose simi-
lar to those records required for cor-
porations or partnerships), all Forms 
BD (§ 249.501 of this chapter), all Forms 
BDW (§ 249.501a of this chapter), all 
amendments to these forms, all li-
censes or other documentation showing 
the registration of the member, broker 
or dealer with any securities regu-
latory authority. 

(e) Every member, broker and dealer 
subject to § 240.17a–3 shall maintain and 
preserve in an easily accessible place: 

(1) All records required under para-
graph (a)(12) of § 240.17a–3 until at least 
three years after the associated per-
son’s employment and any other con-
nection with the member, broker or 
dealer has terminated. 

(2) All records required under para-
graph (a)(13) of § 240.17a–3 until at least 
three years after the termination of 
employment or association of those 
persons required by § 240.17f–2 to be 
fingerprinted; and 

(3) All records required pursuant to 
paragraph (a)(15) of § 240.17a–3 for the 
life of the enterprise. 

(4) All records required pursuant to 
paragraph (a)(14) of § 240.17a–3 for three 
years. 

(5) All account record information re-
quired pursuant to § 240.17a–3(a)(17) 
until at least six years after the earlier 
of the date the account was closed or 
the date on which the information was 
replaced or updated. 

(6) Each report which a securities 
regulatory authority has requested or 
required the member, broker or dealer 
to make and furnish to it pursuant to 
an order or settlement, and each secu-
rities regulatory authority examina-
tion report until three years after the 
date of the report. 

(7) Each compliance, supervisory, and 
procedures manual, including any up-
dates, modifications, and revisions to 
the manual, describing the policies and 
practices of the member, broker or 
dealer with respect to compliance with 
applicable laws and rules, and super-
vision of the activities of each natural 
person associated with the member, 
broker or dealer until three years after 

the termination of the use of the man-
ual. 

(8) All reports produced to review for 
unusual activity in customer accounts 
until eighteen months after the date 
the report was generated. In lieu of 
maintaining the reports, a member, 
broker or dealer may produce promptly 
the reports upon request by a rep-
resentative of a securities regulatory 
authority. If a report was generated in 
a computer system that has been 
changed in the most recent eighteen 
month period in a manner such that 
the report cannot be reproduced using 
historical data in the same format as it 
was originally generated, the report 
may be produced by using the histor-
ical data in the current system, but 
must be accompanied by a record ex-
plaining each system change which af-
fected the reports. If a report is gen-
erated in a computer system that has 
been changed in the most recent eight-
een month period in a manner such 
that the report cannot be reproduced in 
any format using historical data, the 
member, broker or dealer shall prompt-
ly produce upon request a record of the 
parameters that were used to generate 
the report at the time specified by a 
representative of a securities regu-
latory authority, including a record of 
the frequency with which the reports 
were generated. 

(f) The records required to be main-
tained and preserved pursuant to 
§§ 240.17a–3 and 240.17a–4 may be imme-
diately produced or reproduced on 
‘‘micrographic media’’ (as defined in 
this section) or by means of ‘‘electronic 
storage media’’ (as defined in this sec-
tion) that meet the conditions set forth 
in this paragraph and be maintained 
and preserved for the required time in 
that form. 

(1) For purposes of this section: 
(i) The term micrographic media 

means microfilm or microfiche, or any 
similar medium; and 

(ii) The term electronic storage media 
means any digital storage medium or 
system and, in the case of both para-
graphs (f)(1)(i) and (f)(1)(ii) of this sec-
tion, that meets the applicable condi-
tions set forth in this paragraph (f). 

(2) If electronic storage media is used 
by a member, broker, or dealer, it shall 
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comply with the following require-
ments: 

(i) The member, broker, or dealer 
must notify its examining authority 
designated pursuant to section 17(d) of 
the Act (15 U.S.C. 78q(d)) prior to em-
ploying electronic storage media. If 
employing any electronic storage 
media other than optical disk tech-
nology (including CD-ROM), the mem-
ber, broker, or dealer must notify its 
designated examining authority at 
least 90 days prior to employing such 
storage media. In either case, the mem-
ber, broker, or dealer must provide its 
own representation or one from the 
storage medium vendor or other third 
party with appropriate expertise that 
the selected storage media meets the 
conditions set forth in this paragraph 
(f)(2). 

(ii) The electronic storage media 
must: 

(A) Preserve the records exclusively 
in a non-rewriteable, non-erasable for-
mat; 

(B) Verify automatically the quality 
and accuracy of the storage media re-
cording process; 

(C) Serialize the original and, if ap-
plicable, duplicate units of storage 
media, and time-date for the required 
period of retention the information 
placed on such electronic storage 
media; and 

(D) Have the capacity to readily 
download indexes and records preserved 
on the electronic storage media to any 
medium acceptable under this para-
graph (f) as required by the Commis-
sion or the self-regulatory organiza-
tions of which the member, broker, or 
dealer is a member. 

(3) If a member, broker, or dealer 
uses micrographic media or electronic 
storage media, it shall: 

(i) At all times have available, for ex-
amination by the staffs of the Commis-
sion and self-regulatory organizations 
of which it is a member, facilities for 
immediate, easily readable projection 
or production of micrographic media or 
electronic storage media images and 
for producing easily readable images. 

(ii) Be ready at all times to provide, 
and immediately provide, any facsimile 
enlargement which the staffs of the 
Commission, any self-regulatory orga-
nization of which it is a member, or 

any State securities regulator having 
jurisdiction over the member, broker 
or dealer may request. 

(iii) Store separately from the origi-
nal, a duplicate copy of the record 
stored on any medium acceptable 
under § 240.17a–4 for the time required. 

(iv) Organize and index accurately all 
information maintained on both origi-
nal and any duplicate storage media. 

(A) At all times, a member, broker, 
or dealer must be able to have such in-
dexes available for examination by the 
staffs of the Commission and the self- 
regulatory organizations of which the 
broker or dealer is a member. 

(B) Each index must be duplicated 
and the duplicate copies must be stored 
separately from the original copy of 
each index. 

(C) Original and duplicate indexes 
must be preserved for the time required 
for the indexed records. 

(v) The member, broker, or dealer 
must have in place an audit system 
providing for accountability regarding 
inputting of records required to be 
maintained and preserved pursuant to 
§§ 240.17a–3 and 240.17a–4 to electronic 
storage media and inputting of any 
changes made to every original and du-
plicate record maintained and pre-
served thereby. 

(A) At all times, a member, broker, 
or dealer must be able to have the re-
sults of such audit system available for 
examination by the staffs of the Com-
mission and the self-regulatory organi-
zations of which the broker or dealer is 
a member. 

(B) The audit results must be pre-
served for the time required for the au-
dited records. 

(vi) The member, broker, or dealer 
must maintain, keep current, and pro-
vide promptly upon request by the 
staffs of the Commission or the self- 
regulatory organizations of which the 
member, broker, or broker-dealer is a 
member all information necessary to 
access records and indexes stored on 
the electronic storage media; or place 
in escrow and keep current a copy of 
the physical and logical file format of 
the electronic storage media, the field 
format of all different information 
types written on the electronic storage 
media and the source code, together 
with the appropriate documentation 
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and information necessary to access 
records and indexes. 

(vii) For every member, broker, or 
dealer exclusively using electronic 
storage media for some or all of its 
record preservation under this section, 
at least one third party (‘‘the under-
signed’’), who has access to and the 
ability to download information from 
the member’s, broker’s, or dealer’s 
electronic storage media to any accept-
able medium under this section, shall 
file with the designated examining au-
thority for the member, broker, or 
dealer the following undertakings with 
respect to such records: 

The undersigned hereby undertakes to fur-
nish promptly to the U.S. Securities and Ex-
change Commission (‘‘Commission’’), its des-
ignees or representatives, any self-regu-
latory organization of which it is a member, 
or any State securities regulator having ju-
risdiction over the member, broker or dealer, 
upon reasonable request, such information as 
is deemed necessary by the staffs of the Com-
mission, any self-regulatory organization of 
which it is a member, or any State securities 
regulator having jurisdiction over the mem-
ber, broker or dealer to download informa-
tion kept on the broker’s or dealer’s elec-
tronic storage media to any medium accept-
able under Rule 17a–4. 

Furthermore, the undersigned hereby un-
dertakes to take reasonable steps to provide 
access to information contained on the bro-
ker’s or dealer’s electronic storage media, 
including, as appropriate, arrangements for 
the downloading of any record required to be 
maintained and preserved by the broker or 
dealer pursuant to Rules 17a–3 and 17a–4 
under the Securities Exchange Act of 1934 in 
a format acceptable to the staffs of the Com-
mission, any self-regulatory organization of 
which it is a member, or any State securities 
regulator having jurisdiction over the mem-
ber, broker or dealer. Such arrangements 
will provide specifically that in the event of 
a failure on the part of a broker or dealer to 
download the record into a readable format 
and after reasonable notice to the broker or 
dealer, upon being provided with the appro-
priate electronic storage medium, the under-
signed will undertake to do so, as the staffs 
of the Commission, any self-regulatory orga-
nization of which it is a member, or any 
State securities regulator having jurisdic-
tion over the member, broker or dealer may 
request. 

(g) If a person who has been subject 
to § 240.17a–3 ceases to transact a busi-
ness in securities directly with others 
than members of a national securities 
exchange, or ceases to transact a busi-

ness in securities through the medium 
of a member of a national securities 
exchange, or ceases to be registered 
pursuant to section 15 of the Securities 
Exchange Act of 1934 as amended (48 
Stat. 895, 49 Stat. 1377; 15 U.S.C. 78o), 
such person shall, for the remainder of 
the periods of time specified in this 
section, continue to preserve the 
records which he theretofore preserved 
pursuant to this section. 

(h) For purposes of transactions in 
municipal securities by municipal se-
curities brokers and municipal securi-
ties dealers, compliance with Rule G–9 
of the Municipal Securities Rule-
making Board will be deemed to be in 
compliance with this section. 

(i) If the records required to be main-
tained and preserved pursuant to the 
provisions of §§ 240.17a–3 and 240.17a–4 
are prepared or maintained by an out-
side service bureau, depository, bank 
which does not operate pursuant to 
§ 240.17a–3(b)(2), or other recordkeeping 
service on behalf of the member, 
broker or dealer required to maintain 
and preserve such records, such outside 
entity shall file with the Commission a 
written undertaking in form acceptable 
to the Commission, signed by a duly 
authorized person, to the effect that 
such records are the property of the 
member, broker or dealer required to 
maintain and preserve such records and 
will be surrendered promptly on re-
quest of the member, broker or dealer 
and including the following provision: 

With respect to any books and records 
maintained or preserved on behalf of [BD], 
the undersigned hereby undertakes to permit 
examination of such books and records at 
any time or from time to time during busi-
ness hours by representatives or designees of 
the Securities and Exchange Commission, 
and to promptly furnish to said Commission 
or its designee true, correct, complete and 
current hard copy of any or all or any part 
of such books and records. 

Agreement with an outside entity shall 
not relieve such member, broker or 
dealer from the responsibility to pre-
pare and maintain records as specified 
in this section or in § 240.17a–3. 

(j) Every member, broker and dealer 
subject to this section shall furnish 
promptly to a representative of the 
Commission legible, true, complete, 
and current copies of those records of 
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the member, broker or dealer that are 
required to be preserved under this sec-
tion, or any other records of the mem-
ber, broker or dealer subject to exam-
ination under section 17(b) of the Act 
(15 U.S.C. 78q(b)) that are requested by 
the representative of the Commission. 

(k) Exchanges of futures for physical. 
(1) Except as provided in paragraph 
(k)(2) of this section, upon request of 
any designee or representative of the 
Commission or of any self-regulatory 
organization of which it is a member, 
every member, broker or dealer subject 
to this section shall request and obtain 
from its customers documentation re-
garding an exchange of security futures 
products for physical securities, includ-
ing documentation of underlying cash 
transactions and exchanges. Upon re-
ceipt of such documentation, the mem-
ber, broker or dealer shall promptly 
provide that documentation to the re-
questing designee or representative. 

(2) This paragraph (k) does not apply 
to an underlying cash transaction(s) or 
exchange(s) that was effected through 
a member, broker or dealer registered 
with the Commission and is of a type 
required to be recorded pursuant to 
§ 240.17a–3. 

(l) Records for the most recent two 
year period required to be made pursu-
ant to § 240.17a–3(g) and paragraphs 
(b)(4) and (e)(7) of this section which 
relate to an office shall be maintained 
at the office to which they relate. If an 
office is a private residence where only 
one associated person (or multiple as-
sociated persons who reside at that lo-
cation and are members of the same 
immediate family) regularly conducts 
business, and it is not held out to the 
public as an office nor are funds or se-
curities of any customer of the mem-
ber, broker or dealer handled there, the 
member, broker or dealer need not 
maintain records at that office, but the 
records must be maintained at another 
location within the same State as the 
member, broker or dealer may select. 
Rather than maintain the records at 
each office, the member, broker or 
dealer may choose to produce the 
records promptly at the request of a 
representative of a securities regu-
latory authority at the office to which 
they relate or at another location 
agreed to by the representative. 

(m) When used in this section: 
(1) The term office shall have the 

meaning set forth in § 240.17a–3(h)(1). 
(2) The term principal shall have the 

meaning set forth in § 240.17a–3(h)(2). 
(3) The term securities regulatory au-

thority shall have the meaning set forth 
in § 240.17a–3(h)(3). 

(4) The term associated person shall 
have the meaning set forth in § 240.17a– 
3(h)(4). 

CROSS REFERENCE: For interpretative re-
leases applicable to § 240.17a–4, see No. 3040 
and No. 8024 in tabulation, part 241 of this 
chapter. 

[13 FR 8212, Dec. 22, 1948] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 240.17a–4, see the List of 
CFR Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access. 

§ 240.17a–5 Reports to be made by cer-
tain brokers and dealers. 

(a) Filing of monthly and quarterly re-
ports. (1) This paragraph (a) shall apply 
to every broker or dealer registered 
pursuant to section 15 of the Act. 

(2)(i) Every broker or dealer subject 
to this paragraph (a) who clears or car-
ries customer accounts shall file Part I 
of Form X–17A–5 (§ 249.617 of this chap-
ter) within 10 business days after the 
end of each month. 

(ii) Every broker or dealer subject to 
this paragraph (a) who clears trans-
actions or carries customer accounts 
shall file Part II of Form X–17A–5 
(§ 249.617 of this chapter) within 17 busi-
ness days after the end of the calendar 
quarter and within 17 business days 
after the date selected for the annual 
audit of financial statements where 
said date is other than a calendar quar-
ter. Certain of such brokers or dealers 
shall file Part IIA in lieu thereof if the 
nature of their business is limited as 
described in the instructions to Part II 
of Form X–17A–5 (§ 249.617 of this chap-
ter). 

(iii) Every broker or dealer who does 
not carry nor clear transactions nor 
carry customer accounts shall file Part 
IIA of Form X–17A–5 (§ 249.617 of this 
chapter) within 17 business days after 
the end of each calendar quarter and 
within 17 business days after the date 
selected for the annual audit of finan-
cial statements where said date is 

VerDate Aug<31>2005 10:28 Apr 25, 2006 Jkt 208056 PO 00000 Frm 00430 Fmt 8010 Sfmt 8010 Y:\SGML\208056.XXX 208056



421 

Securities and Exchange Commission § 240.17a–5 

other than the end of the calendar 
quarter. 

(iv) Upon receiving written notice 
from the Commission or the examining 
authority designated pursuant to sec-
tion 17(d) of the Act, a broker or dealer 
who receives such notice shall file 
monthly, or at such times as shall be 
specified, Part II or Part IIA of Form 
X–17A–5 (§ 249.617 of this chapter) and 
such other financial or operational in-
formation as shall be required by the 
Commission or the designated exam-
ining authority. 

(3) The reports provided for in this 
paragraph (a) shall be considered filed 
when received at the Commission’s 
principal office in Washington, DC, and 
the regional or district office of the 
Commission for the region or district 
in which the broker or dealer has its 
principal place of business. All reports 
filed pursuant to this paragraph (a) 
shall be deemed to be confidential. 

(4) The provisions of paragraphs (a)(2) 
and (3) of this section shall not apply 
to a member of a national securities 
exchange or a registered national secu-
rities association if said exchange or 
association maintains records con-
taining the information required by 
Part I, Part II or Part IIA of Form X– 
17A–5 (§ 249.617 of this chapter), as to 
such member, and transmits to the 
Commission a copy of the applicable 
parts of Form X–17A–5 (§ 249.617 of this 
chapter) as to such member, pursuant 
to a plan, the procedures and provi-
sions of which have been submitted to 
and declared effective by the Commis-
sion. Any such plan filed by a national 
securities exchange or a registered na-
tional securities association may pro-
vide that when a member is also a 
member of one or more national securi-
ties exchanges, or of one or more na-
tional securities exchanges and a reg-
istered national securities association, 
the information required to be sub-
mitted with respect to any such mem-
ber may be submitted by only one spec-
ified national securities exchange or 
registered national securities associa-
tion. For the purposes of this section, a 
plan filed with the Commission by a 
national securities exchange or a reg-
istered national securities association 
shall not become effective unless the 
Commission, having due regard for the 

fulfillment of the Commission’s duties 
and responsibilities under the provi-
sions of the Act, declares the plan to be 
effective. Further, the Commission, in 
declaring any such plan effective, may 
impose such terms and conditions re-
lating to the provisions of the plan and 
the period of its effectiveness as may 
be deemed necessary or appropriate in 
the public interest, for the protection 
of investors, or to carry out the Com-
mission’s duties and responsibilities 
under the Act. 

(5) Each broker or dealer that com-
putes certain of its capital charges in 
accordance with § 240.15c3–1e must file 
the following additional reports: 

(i) Within 17 business days after the 
end of each month that is not a quar-
ter, as of month-end: 

(A) For each product for which the 
broker or dealer calculates a deduction 
for market risk other than in accord-
ance with § 240.15c3–1e(b)(1) or (b)(3), 
the product category and the amount 
of the deduction for market risk; 

(B) A graph reflecting, for each busi-
ness line, the daily intra-month VaR; 

(C) The aggregate value at risk for 
the broker or dealer; 

(D) For each product for which the 
broker or dealer uses scenario analysis, 
the product category and the deduction 
for market risk; 

(E) Credit risk information on de-
rivatives exposures, including: 

(1) Overall current exposure; 
(2) Current exposure (including com-

mitments) listed by counterparty for 
the 15 largest exposures; 

(3) The 10 largest commitments listed 
by counterparty; 

(4) The broker or dealer’s maximum 
potential exposure listed by 
counterparty for the 15 largest expo-
sures; 

(5) The broker or dealer’s aggregate 
maximum potential exposure; 

(6) A summary report reflecting the 
broker or dealer’s current and max-
imum potential exposures by credit 
rating category; and 

(7) A summary report reflecting the 
broker or dealer’s current exposure for 
each of the top ten countries to which 
the broker or dealer is exposed (by resi-
dence of the main operating group of 
the counterparty); and 
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(F) Regular risk reports supplied to 
the broker’s or dealer’s senior manage-
ment in the format described in the ap-
plication; and 

(ii) Within 17 business days after the 
end of each quarter: 

(A) Each of the reports required to be 
filed in paragraph (a)(5)(i) of this sec-
tion; 

(B) A report identifying the number 
of business days for which the actual 
daily net trading loss exceeded the cor-
responding daily VaR; and 

(C) The results of backtesting of all 
internal models used to compute allow-
able capital, including VaR and credit 
risk models, indicating the number of 
backtesting exceptions. 

(6) Upon written application by a 
broker or dealer to its designated ex-
amining authority, the designated ex-
amining authority may extend the 
time for filing the information re-
quired by this paragraph (a). The des-
ignated examining authority for the 
broker or dealer shall maintain, in the 
manner prescribed in § 240.17a–1, a 
record of each extension granted. 

(b) Report filed upon termination of 
membership interest. (1) If a broker or 
dealer holding any membership inter-
est in a national securities exchange or 
registered national securities associa-
tion ceases to be a member in good 
standing of such exchange or associa-
tion, such broker or dealer shall, with-
in two business days after such event, 
file with the Commission Part II or 
Part IIA of Form X–17A–5 (§ 249.617 of 
this chapter) as determined by the 
standards set forth in paragraphs (a)(2) 
(ii) and (iii) of this section as of the 
date of such event. The report shall be 
filed at the Commission’s principal of-
fice in Washington, DC, and with the 
regional or district office of the Com-
mission for the region or district in 
which the broker or dealer has its prin-
cipal place of business: Provided, how-
ever, That such report need not be 
made or filed if the Commission, upon 
written request or upon its own mo-
tion, exempts such broker or dealer, ei-
ther unconditionally or on specified 
terms and conditions, from such re-
quirement: Provided, further, That the 
Commission may, upon request of the 
broker or dealer, grant extensions of 

time for filing the report specified 
herein for good cause shown. 

(2) Attached to the report required by 
paragraph (b)(1) of this section shall be 
an oath or affirmation that to the best 
knowledge and belief of the individual 
making such oath or affirmation the 
information contained in the report is 
true and correct. The oath or affirma-
tion shall be made before a person duly 
authorized to administer such oath or 
affirmation. If the broker or dealer is a 
sole proprietorship, the oath or affir-
mation shall be made by the propri-
etor; if a partnership, by a general 
partner; or if a corporation by the chief 
executive officer, or, in his absence, by 
the person authorized to act in his 
place. 

(3) For the purposes of this paragraph 
(b) ‘‘membership interest’’ shall in-
clude the following: full membership, 
allied membership, associated member-
ship, floor privileges, and any other in-
terest that entitles a broker or dealer 
to the exercise of any privilege on an 
exchange or with an association. 

(4) For the purposes of this paragraph 
(b), any broker or dealer shall be 
deemed to have ceased to be a member 
in good standing of such exchange or 
association when he has resigned, with-
drawn, or been suspended or expelled 
from a membership interest in such ex-
change or association, or has directly 
or through any associated person sold 
or entered into an agreement for the 
sale of a membership interest which 
would on consummation thereof result 
in the termination of the broker’s or 
dealer’s membership interest in such 
exchange or association. 

(5) Whenever any national securities 
exchange or registered national securi-
ties association takes any action which 
causes any broker or dealer which is a 
member of such exchange or associa-
tion to cease to be a member in good 
standing of such exchange or associa-
tion or when such exchange or associa-
tion learns of any action by such mem-
ber of any other person which causes 
such broker or dealer to cease to be a 
member in good standing of such ex-
change or association, such exchange 
or associaton shall report such action 
promptly to the Commission, fur-
nishing information as to the cir-
cumstances surrounding the event, and 

VerDate Aug<31>2005 10:28 Apr 25, 2006 Jkt 208056 PO 00000 Frm 00432 Fmt 8010 Sfmt 8010 Y:\SGML\208056.XXX 208056



423 

Securities and Exchange Commission § 240.17a–5 

shall send a copy of such notification 
to the broker or dealer and notify such 
broker or dealer of its responsibilities 
under this paragraph (b). 

(6) One copy of the annual audit re-
port shall be filed at the regional office 
of the Commission for the region in 
which the broker or dealer has its prin-
cipal place of business and the prin-
cipal office of the designated exam-
ining authority for said broker or deal-
er. Two copies of said report shall be 
filed at the Commission’s principal of-
fice in Washington, DC. Copies thereof 
shall be provided to all self-regulatory 
organizations of which said broker or 
dealer is a member. 

(c) Customer Statements—1) Who must 
furnish the statements. Every broker or 
dealer shall file with the Commission 
at its principal office in Washington, 
DC, with the regional or district office 
of the Commission for the region or 
district in which the broker or dealer 
has its principal place of business, and 
with each national securities exchange 
and registered national securities asso-
ciation of which it is a member, and 
shall send to its customers the state-
ments prescribed by paragraphs (c) (2) 
and (3) of this section, except as pro-
vided in paragraph (c)(5) of this section 
or if the activities of such broker or 
dealer are limited to any one or com-
bination of the following and are con-
ducted in the manner prescribed here-
in: 

(i) As introducing broker or dealer, 
the forwarding of all the transactions 
of his customers to a clearing broker or 
dealer on a fully disclosed basis: Pro-
vided, That such clearing broker or 
dealer reflects such transactions on its 
books and records in accounts it car-
ries in the names of such customers 
and that the introducing broker or 
dealer does not hold funds or securities 
for, or owe funds or securities to, cus-
tomers other than funds and securities 
promptly forwarded to the clearing 
broker or dealer or to customers; 

(ii) The prompt forwarding of sub-
scriptions for securities to the issuer, 
underwriter or other distributor of 
such securities and of receiving checks, 
drafts, notes, or other evidences of in-
debtedness payable solely to the issuer, 
underwriter or other distributor who 
delivers the security directly to the 

subscriber or to a custodian bank, if 
the broker or dealer does not otherwise 
hold funds or securities for, or owe 
money or securities to, customers; 

(iii) The sale and redemption of re-
deemable shares of registered invest-
ment companies or the solicitation of 
share accounts of savings and loan as-
sociations in the manner contemplated 
by the $2,500 minimum net capital re-
quirement of § 240.15c3–1 or the offering 
to extend any credit to or participate 
in arranging a loan for a customer to 
purchase insurance in connection with 
the sale of redeemable shares of reg-
istered investment companies; or 

(iv) Conduct which would exempt the 
broker or dealer from the provisions of 
§ 240.17a–13 by reason of the provisions 
of paragraph (a) of that section. 

(2) Audited statements to be furnished. 
Audited statements shall be furnished 
within 105 days after the date of the 
audited financial statements required 
by paragraph (d) of this section. The 
statements may be furnished 30 days 
after that time limit has expired if the 
broker or dealer sends them with the 
next mailing of the broker’s or dealer’s 
quarterly customer statements of ac-
count. In that case, the broker or deal-
er must include a statement in that 
mailing of the amount of the broker’s 
or dealer’s net capital and its required 
net capital in accordance with 
§ 240.15c3–1, as of a fiscal month end 
that is within the 75-day period imme-
diately preceding the date the state-
ments are sent to customers. The au-
dited statements shall include the fol-
lowing: 

(i) A balance sheet with appropriate 
notes prepared in accordance with gen-
erally accepted accounting principles 
which shall be audited if the financial 
statements furnished in accordance 
with paragraph (d) of this section are 
required to be certified; 

(ii) A footnote containing a state-
ment of the amount of the broker’s or 
dealer’s net capital and its required net 
capital, computed in accordance with 
§ 240.15c3–1. Such statement shall in-
clude summary financial statements of 
subsidiaries consolidated pursuant to 
Appendix C of § 240.15c3–1, where mate-
rial, and the effect thereof on the net 
capital and required net capital of the 
broker or dealer; 
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(iii) If in connection with the most 
recent annual audit report pursuant to 
§ 240.17a–5, the independent accountant 
commented on any material inadequa-
cies in accordance with paragraphs (g) 
and (h) of this section, and § 240.17a– 
11(e), there shall be a statement by the 
broker or dealer that a copy of such re-
port and comments is currently avail-
able for the customer’s inspection at 
the principal office of the Commission 
in Washington, DC, and the regional or 
district office of the Commission for 
the region or district in which the 
broker or dealer has its principal place 
of business; and 

(iv) A statement indicating that the 
Statement of Financial Condition of 
the most recent annual audit report of 
the broker or dealer pursuant to 
§ 240.17a–5 is available for examination 
at the principal office of the broker or 
dealer and at the regional or district 
office of the Commission for the region 
or district in which the broker or deal-
er has its principal place of business. 

(3) Unaudited statements to be fur-
nished. Unaudited statements dated 6 
months from the date of the audited 
statements required to be furnished by 
paragraphs (c)(1) and (2) of this section 
shall be furnished within 65 days after 
the date of the unaudited statements. 
The unaudited statements may be fur-
nished 70 days after that time limit has 
expired if the broker or dealer sends 
them with the next mailing of the bro-
ker’s or dealer’s quarterly customer 
statements of account. In that case, 
the broker or dealer must include a 
statement in that mailing of the 
amount of the broker’s or dealer’s net 
capital and its required net capital in 
accordance with § 240.15c3–1, as of a fis-
cal month end that is within the 75-day 
period immediately preceding the date 
the statements are sent to customers. 
The unaudited statements shall con-
tain the information specified in para-
graphs (c)(2)(i) and (ii) of this section. 

(4) Definition of ‘‘customer.’’ For pur-
poses of this paragraph (c), the term 
‘‘customer’’ includes any person other 
than: 

(i) Another broker or dealer who is 
exempted by paragraph (c)(1) of this 
section; 

(ii) A general, special or limited part-
ner or director or officer of a broker or 
dealer; or 

(iii) Any person to the extent that 
such person has a claim for property or 
funds which by contract, agreement or 
understanding, or by operation of law, 
is part of the capital of the broker or 
dealer or is subordinated to the claims 
of creditors of the broker or dealer, for 
or with whom a broker or dealer has ef-
fected a securities transaction in a par-
ticular month, which month shall be 
either the month preceding the balance 
sheet date or the month following the 
balance sheet date in which the state-
ment is sent. 
The term ‘‘customer’’ also includes any 
person for whom the broker or dealer 
holds securities for safekeeping or as 
collateral or for whom the broker or 
dealer carries a free credit balance in 
the month in which customers are de-
termined for purposes of this paragraph 
(c). 

(5) Exemption from sending certain fi-
nancial information to customers. A 
broker or dealer is not required to send 
to its customers the statements pre-
scribed by paragraphs (c)(2) and (c)(3) 
of this section if the following condi-
tions are met: 

(i) The broker or dealer semi-annu-
ally sends its customers, at the times 
it otherwise is required to send its cus-
tomers the statements prescribed by 
paragraphs (c)(2) and (c)(3) of this sec-
tion, a financial disclosure statement 
that includes: 

(A) The amount of the broker’s or 
dealer’s net capital and its required net 
capital in accordance with § 240.15c3–1, 
as of the date of the statements pre-
scribed by paragraphs (c)(2) and (c)(3) 
of this section; 

(B) To the extent required under 
paragraph (c)(2)(ii) of this section, a de-
scription of the effect on the broker’s 
or dealer’s net capital and required net 
capital of the consolidation of the as-
sets and liabilities of subsidiaries or af-
filiates consolidated pursuant to Ap-
pendix C of § 240.15c3–1; and 

(C) Any statements otherwise re-
quired by paragraphs (c)(2)(iii) and (iv) 
of this section. 

(ii) The financial disclosure state-
ment is given prominence in the mate-
rials delivered to customers of the 
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broker or dealer and includes an appro-
priate caption stating that customers 
may obtain the statements prescribed 
by paragraphs (c)(2) and (c)(3) of this 
section, at no cost, by: 

(A) Accessing the broker’s or dealer’s 
Web site at the specified Internet Uni-
form Resource Locator (URL); or 

(B) Calling the broker’s or dealer’s 
specified toll-free telephone number. 

(iii) Not later than 90 days after the 
date of the audited statements pre-
scribed by paragraph (c)(2) of this sec-
tion and not later than 75 days after 
the date of the unaudited statements 
prescribed by paragraph (c)(3) of this 
section, the broker or dealer publishes 
the statements on its Web site, acces-
sible by hyperlinks in either textual or 
button format, which are separate, 
prominent links, are clearly visible, 
and are placed in each of the following 
locations: 

(A) On the broker’s or dealer’s Web 
site home page; and 

(B) On each page at which a customer 
can enter or log on to the broker’s or 
dealer’s Web site; and 

(C) If the Web sites for two or more 
brokers or dealers can be accessed from 
the same Home page, on the Home page 
of the Web site of each broker or deal-
er. 

(iv) The broker or dealer maintains a 
toll-free telephone number that cus-
tomers can call to request a copy of the 
statements prescribed by paragraphs 
(c)(2) and (c)(3) of this section. 

(v) If a customer requests a copy of 
the statements prescribed by para-
graphs (c)(2) and (c)(3) of this section, 
the broker or dealer sends it promptly 
at no cost to the customer. 

(vi) During the year prior to the date 
of the statements prescribed by para-
graphs (c)(2) and (c)(3) of this section, 
the broker or dealer was not required 
by paragraph (e) of § 240.17a–11 to give 
notice and transmit a report to the 
Commission. 

(d) Annual filing of audited financial 
statements. (1)(i) Every broker or dealer 
registered pursuant to section 15 of the 
Act shall file annually, on a calendar 
or fiscal year basis, a report which 
shall be audited by an independent pub-
lic accountant. Reports pursuant to 
this paragraph (d) shall be as of the 
same fixed or determinable date each 

year, unless a change is approved in 
writing by the designated examining 
authority for the broker or dealer. A 
copy of such written approval should 
be sent to the regional or district office 
of the Commission for the region or 
district in which the broker or dealer 
has its principal place of business. 

(ii) A broker or dealer succeeding to 
and continuing the business of another 
broker or dealer need not file a report 
under this paragraph as of a date in the 
fiscal or calendar year in which the 
succession occurs if the predecessor 
broker or dealer has filed a report in 
compliance with this paragraph as of a 
date in such fiscal or calendar year. 

(iii) A broker or dealer which is a 
member of a national securities ex-
change and has transacted a business 
in securities solely with or for other 
members of a national securities ex-
change, and has not carried any margin 
account, credit balance or security for 
any person who is defined as a ‘‘cus-
tomer’’ in paragraph (c)(4) of this sec-
tion, shall not be required to file a re-
port under this paragraph. 

(2) The annual audited report shall 
contain a Statement of Financial Con-
dition (in a format and on a basis 
which is consistent with the total re-
ported on the Statement of Financial 
Condition contained in Form X–17A–5 
(§ 249.617 of this chapter) Part II or 
IIA), a Statement of Income, a State-
ment of Cash Flows, a Statement of 
Changes in Stockholders’ or Partners’ 
or Sole Proprietor’s Equity, and State-
ment of Changes in Liabilities Subordi-
nated to Claims of General Creditors. 
Such statements shall be in a format 
which is consistent with such state-
ments as contained in Form X–17A–5 
(§ 249.617 of this chapter) Part II or Part 
IIA. If the Statement of Financial Con-
dition filed in accordance with instruc-
tions to Form X–17A–5, Part II or Part 
IIA, is not consolidated, a summary of 
financial data, including the assets, li-
abilities, and net worth or stock-
holders’ equity, for subsidiaries not 
consolidated in the Part II or Part IIA 
Statement of Financial Condition as 
filed by the broker or dealer should be 
included in the notes to the consoli-
dated statement of financial condition 
reported on by the independent public 
accountant. 
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(3) Supporting schedules shall in-
clude, from Part II or Part IIA of Form 
X–17A–5 (§ 249.617 of this chapter) a 
Computation of Net Capital Under 
§ 240.15c3–1, a Computation for Deter-
mination of the Reserve Requirements 
under Exhibit A of § 240.15c3–3 and In-
formation Relating to the Possession 
or Control Requirements Under 
§ 240.15c3–3 and shall be filed with said 
report. 

(4) A reconciliation, including appro-
priate explanations, of the Computa-
tion of Net Capital under § 240.15c3–1 
and the Computation for Determina-
tion of the Reserve Requirements 
Under Exhibit A of § 240.15c3–3 in the 
audit report with the broker’s or deal-
er’s corresponding unaudited most re-
cent Part II or Part IIA filing shall be 
filed with said report when material 
differences exist. If no material dif-
ferences exist, a statement so indi-
cating shall be filed. 

(5) The annual audit report shall be 
filed not more than sixty (60) days 
after the date of the financial state-
ments. 

(6) The annual audit report shall be 
filed at the regional or district office of 
the Commission for the region or dis-
trict in which the broker or dealer has 
its principal place of business, the 
Commission’s principal office in Wash-
ington, DC, and the principal office of 
the designated examining authority for 
said broker or dealer. Copies thereof 
shall be provided to all self-regulatory 
organizations of which said broker or 
dealer is a member. 

(e) Nature and form of reports. The fi-
nancial statements filed pursuant to 
paragraph (d) of this section shall be 
prepared and filed in accordance with 
the following requirements: 

(1)(i) An audit shall be conducted by 
a public accountant who shall be in 
fact independent as defined in para-
graph (f)(3) of this section herein, and 
he shall give an opinion covering the 
statements filed pursuant to paragraph 
(d): Provided, however, That the finan-
cial statements filed pursuant to para-
graph (d) of this section need not be au-
dited if, since the date of the previous 
financial statements of the report filed 
pursuant to § 240.15b1–2 or this section: 

(A) The securities business of such 
broker or dealer has been limited to 

acting as broker (agent) for the issuer 
in soliciting subscriptions for securi-
ties of such issuer, said broker has 
promptly transmitted to such issuer all 
funds and promptly delivered to the 
subscriber all securities received in 
connection therewith, and said broker 
has not otherwise held funds or securi-
ties for or owed money or securities to 
customers; or 

(B) Its securities business has been 
limited to buying and selling evidences 
of indebtedness secured by mortgage, 
deed or trust, or other lien upon real 
estate or leasehold interests, and said 
broker or dealer has not carried any 
margin account, credit balance or secu-
rity for any securities customer. 

(ii) A broker or dealer who files a re-
port which is not covered by an ac-
countant’s opinion shall include in the 
oath or affirmation required by para-
graph (e)(2) of this section a statement 
of the facts and circumstances relied 
upon as a basis for exemption from the 
requirement that financial statements 
and schedules filed pursuant to para-
graph (d) of this section be covered by 
the opinion of an accountant. 

(2) Attached to the report shall be an 
oath or affirmation that, to the best 
knowledge and belief of the person 
making such oath or affirmation, (i) 
the financial statements and schedules 
are true and correct and (ii) neither the 
broker or dealer, nor any partner, offi-
cer, or director, as the case may be has 
any proprietary interest in any ac-
count classified solely as that of a cus-
tomer. The oath or affirmation shall be 
made before a person duly authorized 
to administer such oaths or affirma-
tions. If the broker or dealer is a sole 
proprietorship, the oath or affirmation 
shall be made by the proprietor; if a 
partnership, by a general partner; or if 
a corporation, by a duly authorized of-
ficer. 

(3) All of the statements filed pursu-
ant to paragraph (d) of this section 
shall be public, except that, if the 
Statement of Financial Condition in a 
format which is consistent with Form 
X–17A–5 (§ 249.617 of this chapter), Part 
II or Part IIA, is bound separately from 
the balance of the annual audited fi-
nancial statements filed pursuant to 
paragraph (d)(1) of this section, the bal-
ance of the annual audited financial 
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statements shall be deemed confiden-
tial, except that they shall be available 
for official use by any official or em-
ployee of the United States or any 
State, by national securities exchanges 
and registered national securities asso-
ciations of which the person filing such 
a report is a member, and by any other 
person to whom the Commission au-
thorizes disclosure of such information 
as being in the public interest. Nothing 
contained in this paragraph (3) shall be 
deemed to be in derogation of the rules 
of any registered national securities 
association or national securities ex-
change which give to customers of a 
member broker or dealer the right, 
upon request to such member broker or 
dealer, to obtain information relative 
to its financial condition. 

(4) The broker or dealer shall file 
with the report a supplemental report 
which shall be covered by an opinion of 
the independent public accountant on 
the status of the membership of the 
broker or dealer in the Securities In-
vestor Protection Corporation 
(‘‘SIPC’’) if, pursuant to paragraph 
(e)(1) of this section, a report of the 
broker or dealer is required to be cov-
ered by an opinion of a certified public 
accountant or a public accountant who 
is in fact independent. The supple-
mental report shall cover the SIPC an-
nual general assessment reconciliation 
or exclusion from membership forms 
not previously reported on under this 
paragraph (e)(4) which were required to 
be filed on or prior to the date of the 
report required by paragraph (d) of this 
section: Provided, That the broker or 
dealer need not file the supplemental 
report on the SIPC annual general as-
sessment reconciliation or exclusion 
from membership form for any period 
during which the SIPC assessment is a 
minimum assessment as provided for in 
section 4(d)(1)(c) of the Securities In-
vestor Protection Act of 1970, as 
amended. The supplemental report, an 
original of which shall be submitted to 
the regional or district office of the 
Commission for the region or district 
in which the broker or dealer has its 
principal place of business, the Com-
mission’s principal office in Wash-
ington, the principal office of the des-
ignated examining authority for such 
broker or dealer and the office of SIPC, 

shall be bound separately, be dated and 
be signed manually, and shall include 
the following: 

(i) A schedule of assessment pay-
ments also showing any overpayments 
applied and overpayments carried for-
ward including: payment dates, 
amounts, and name of SIPC collection 
agent to whom mailed, or 

(ii) If exclusion from membership was 
claimed, a statement that the broker 
or dealer qualified for exclusion from 
membership under the Securities In-
vestor Protection Act of 1970, and the 
date and name of the SIPC collection 
agent with whom a Certification of Ex-
clusion from Membership (Form SIPC– 
3) was filed, and 

(iii) An accountant’s report which 
shall state that in the accountant’s 
opinion either the assessments were de-
termined fairly in accordance with ap-
plicable instructions and forms, or that 
a claim for exclusion from membership 
was consistent with income reported. If 
exceptions are noted, the accountant 
shall state any corrective action taken 
or proposed. The accountant’s review 
on which his report is based shall in-
clude as a minimum the following pro-
cedures: 

(A) Comparison of listed assessment 
payments with respective cash dis-
bursements record entries; 

(B) For all or any portion of a fiscal 
year ending in 1976 and each fiscal year 
thereafter, comparison of amounts re-
flected in the annual report as required 
by paragraph (d) of this section, with 
amounts reported in the Annual Gen-
eral Assessment Reconciliation (Form 
SIPC–7); 

(C) Comparison of adjustments re-
ported in Form SIPC–7 with supporting 
schedules and working papers sup-
porting adjustments; 

(D) Proof of arithmetical accuracy of 
the calculations reflected in Form 
SIPC–7 and in the schedules and work-
ing papers supporting adjustments; and 

(E) Comparison of the amount of any 
overpayment applied with the Form 
SIPC–7 on which it was computed; or 

(F) If exclusion from membership is 
claimed, the accountant shall review 
the annual report required by para-
graph (d) of this section for all or any 
portion of a fiscal year ending in 1976 
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and each fiscal year thereafter to as-
certain that the Certification of Exclu-
sion from Membership (Form SIPC–7) 
was consistent with the income re-
ported. 

(5)(i) For purposes of this section, the 
term Year 2000 Problem shall include 
problems arising from: 

(A) Computer software incorrectly 
reading the date ‘‘01/01/00’’ as being the 
year 1900 or another incorrect year; 

(B) Computer software incorrectly 
identifying a date in the Year 1999 or 
any year thereafter; 

(C) Computer software failing to de-
tect that the Year 2000 is a leap year; 
or 

(D) Any other computer software 
error that is directly or indirectly 
caused by the problems set forth in 
paragraph (e)(5)(i)(A), (B), or (C) of this 
section. 

(ii) (A) No later than August 31, 1998, 
every broker or dealer required to 
maintain minimum net capital pursu-
ant to § 240.15c3–1(a)(2) of $5,000 or 
greater as of July 15, 1998, shall file 
Part I of Form BD-Y2K (§ 249.618 of this 
chapter) prepared as of July 15, 1998, 
and no later than April 30, 1999, every 
broker or dealer required to maintain 
minimum net capital pursuant to 
§ 240.15c3–1(a)(2) of $5,000 or greater as 
of March 15, 1999, shall file Part I of 
Form BD-Y2K prepared as of March 15, 
1999. 

(B) Every broker or dealer that reg-
isters pursuant to section 15 of the Act 
between July 16, 1998 and December 31, 
1998 or between March 16, 1999 and Oc-
tober 1, 1999, and that is required to 
maintain net capital pursuant to 
§ 240.15c3–1(a)(2) of $5,000 or greater, 
shall file Part I of Form BD-Y2K 
(§ 249.18 of this chapter) no later than 30 
days after its registration becomes ef-
fective. Part I of Form BD-Y2K shall be 
prepared as of the date its registration 
became effective. 

(iii)(A) No later than August 31, 1998, 
every broker or dealer with a minimum 
net capital requirement pursuant to 
§ 240.15c3–1(a)(2) of $100,000 or greater as 
of July 15, 1998 shall file Part II of 
Form BD-Y2K (§ 249.618 of this chapter). 
Part II of Form BD-Y2K shall address 
each topic in paragraph (e)(5)(iv) of 
this section as of July 15, 1998. 

(B) No later than April 30, 1999, every 
broker or dealer with a minimum net 
capital requirement pursuant to 
§ 240.15c3–1(a)(2) of $100,000 or greater as 
of March 15, 1999 shall file Part II of 
Form BD-Y2K (§ 249.618 of this chapter). 
In addition, each broker or dealer sub-
ject to paragraph (e)(5)(iii)(A) of this 
section shall file Part II of Form BD- 
Y2K pursuant to this paragraph 
(e)(5)(iii)(B) regardless of its minimum 
net capital requirement. Part II of 
Form BD-Y2K shall address each topic 
in paragraph (e)(5)(iv) of this section as 
of March 15, 1999. 

(C) Every broker or dealer that reg-
isters pursuant to section 15 of the Act 
between July 15, 1998 and December 31, 
1998 or between March 16, 1999 and Oc-
tober 1, 1999, and that is required to 
maintain net capital pursuant to 
§ 240.15c3–1(a)(2) of $100,000 or greater, 
shall file Part II of Form BD-Y2K 
(§ 249.18 of this chapter) no later than 30 
days after registration becomes effec-
tive. Part II of Form BD-Y2K shall ad-
dress each topic in paragraph (e)(5)(iv) 
of this section as of the effective date 
of its registration. 

(iv) Part II of Form BD-Y2K (§ 249.618 
of this chapter) prepared pursuant to 
paragraph (e)(5)(iii) of this section 
shall identify a specific person or per-
sons that are available to discuss the 
contents of the report and shall include 
a discussion of the following: 

(A) Whether the board of directors 
(or similar body) of the broker or deal-
er has approved and funded plans for 
preparing and testing its computer sys-
tems for Year 2000 Problems; 

(B) Whether the plans of the broker 
or dealer exist in writing and address 
all mission critical computer systems 
of the broker or dealer wherever lo-
cated throughout the world; 

(C) Whether the broker or dealer has 
assigned existing employees, hired new 
employees, or engaged third parties to 
provide assistance in addressing Year 
2000 Problems, and if so, a description 
of the work that these groups of indi-
viduals have performed as of the date 
of each report; 

(D) The current progress of the 
broker or dealer on each stage of prepa-
ration for potential problems caused by 
Year 2000 Problems. These stages are: 
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(1) Awareness of potential Year 2000 
Problems; 

(2) Assessment of what steps the 
broker or dealer must take to address 
Year 2000 Problems; 

(3) Implementation of the steps need-
ed to address Year 2000 Problems; 

(4) Internal testing of software de-
signed to address Year 2000 Problems, 
including the number and a description 
of the material exceptions resulting 
from such testing that are unresolved 
as of the reporting date; 

(5) Point-to-point or industry-wide 
testing of software designed to address 
Year 2000 Problems (including testing 
with other brokers or dealers, other fi-
nancial institutions, and customers), 
including the number and a description 
of the material exceptions resulting 
from such testing that are unresolved 
as of the reporting date; and 

(6) Implementation of tested software 
that will address Year 2000 Problems; 

(E) Whether the broker or dealer has 
written contingency plans in the event, 
that after December 31, 1999, it has 
problems caused by Year 2000 Prob-
lems; 

(F) What levels of management of the 
broker or dealer are responsible for ad-
dressing potential problems caused by 
Year 2000 Problems, including a de-
scription of the responsibilities for 
each level of management regarding 
the Year 2000 Problems; 

(G) Any additional material informa-
tion concerning its management of 
Year 2000 Problems that will help the 
Commission and the designated exam-
ining authorities assess the readiness 
of the broker or dealer for the Year 
2000. 

(v) The broker or dealer shall file an 
original and two copies of Form BD- 
Y2K (§ 249.618 of this chapter) prepared 
pursuant to paragraph (e)(5) of this sec-
tion with the Commission’s principal 
office in Washington, D.C. and one copy 
of Form BD-Y2K with the designated 
examining authority of the broker or 
dealer. The reports required by para-
graph (e)(5) of this section shall be pub-
lic. 

(vi) No later than April 30, 1999, every 
broker or dealer required to file Part II 
of Form BD-Y2K (§ 249.618 of this chap-
ter) pursuant to paragraph (e)(5)(iii)(B) 
of this section and required to file au-

dited financial statements pursuant to 
paragraph (d) of this section shall file 
with its Form BD-Y2K an original and 
two copies of a report prepared by an 
independent public accountant regard-
ing the broker’s or dealer’s process, as 
of March 15, 1999, for addressing Year 
2000 Problems with the Commission’s 
principal office in Washington, DC and 
one copy of the accountant’s report 
with the designated examining author-
ity of the broker or dealer. The inde-
pendent public accountant’s report 
shall be prepared in accordance with 
standards that have been reviewed by 
the Commission and that have been 
issued by a national organization that 
is responsible for promulgating author-
itative accounting and auditing stand-
ards. 

(f)(1) Qualification of accountants. The 
Commission will not recognize any per-
son as a certified public accountant 
who is not duly registered and in good 
standing as such under the laws of his 
place of residence or principal office. 
The Commission will not recognize any 
person as a public accountant who is 
not in good standing and entitled to 
practice as such under the laws of his 
place of residence or principal office. 

(2) Designation of accountant. (i) 
Every broker or dealer which is re-
quired by paragraph (d) of this section 
to file an annual report of financial 
statements section shall file no later 
than December 10 of each year a state-
ment with the Commission’s principal 
office in Washington, DC, the regional 
or district office of the Commission for 
the region or district in which its prin-
cipal place of business is located, and 
the principal office of the designated 
examining authority for such broker or 
dealer. Such statement shall indicate 
the existence of an agreement dated no 
later than December first, with an 
independent public accountant cov-
ering a contractual commitment to 
conduct the broker’s or dealer’s annual 
audit during the following calendar 
year. 

(ii) The agreement may be of a con-
tinuing nature, providing for succes-
sive yearly audits, in which case no 
further filing is required. If the agree-
ment is for a single audit, or if the con-
tinuing agreement previously filed has 
been terminated or amended, a new 
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statement must be filed by the re-
quired date. 

(iii) The statement shall be headed 
‘‘Notice pursuant to Rule 17a–5(f)(2)’’ 
and shall contain the following infor-
mation: 

(A) Name, address, telephone number 
and registration number of the broker 
or dealer; 

(B) Name, address and telephone 
number of the accounting firm; and 

(C) The audit date of the broker or 
dealer for the year covered by the 
agreement. 

(iv) Any broker or dealer which is ex-
empted from the requirement to file an 
annual audited report of financial 
statements shall nevertheless file the 
notice specified herein indicating the 
date as of which the unaudited report 
will be prepared. 

(v) Notwithstanding the date of filing 
specified in paragraph (f)(2)(i) of this 
section, every broker or dealer shall 
file the notice provided for in para-
graph (f)(2) of this section within 30 
days following the effective date of reg-
istration as a broker or dealer. 

(3) Independence of accountant. An ac-
countant shall be independent in ac-
cordance with the provisions of § 210.2– 
01 (b) and (c) of this chapter. 

(4) Replacement of accountant. A 
broker or dealer shall file a notice 
which must be received by the Commis-
sion’s principal office in Washington, 
DC, the regional or district office of 
the Commission for the region or dis-
trict in which its principal place of 
business is located, and the principal 
office of the designated examining au-
thority for such broker or dealer, not 
more than 15 business days after: 

(i) The broker or dealer has notified 
the accountant whose opinion covered 
the most recent financial statements 
filed under paragraph (d) of this section 
that his services will not be utilized in 
future engagements; or 

(ii) The broker or dealer has notified 
an accountant who was engaged to give 
an opinion covering the financial state-
ments to be filed under paragraph (d) of 
this section that the engagement has 
been terminated; or 

(iii) An accountant has notified the 
broker or dealer that he would not con-
tinue under an engagement to give an 
opinion covering the financial state-

ments to be filed under paragraph (d) of 
this section; or 

(iv) A new accountant has been en-
gaged to give an opinion covering the 
financial statements to be filed under 
paragraph (d) of this section without 
any notice of termination having been 
given to or by the previously engaged 
accountant. 
Such notice shall state (A) the date of 
notification of the termination of the 
engagement or engagement of the new 
accountant as applicable and (B) the 
details of any problems existing during 
the 24 months (or the period of the en-
gagement, if less) preceding such ter-
mination or new engagement relating 
to any matter of accounting principles 
or practices, financial statement dis-
closure, auditing scope or procedure, or 
compliance with applicable rules of the 
Commission, which problems, if not re-
solved to the satisfaction of the former 
accountant, would have caused him to 
make reference to them in connection 
with his report on the subject matter 
of the problems. The problems required 
to be reported in response to the pre-
ceding sentence include both those re-
solved to the former accountant’s sat-
isfaction and those not resolved to the 
former accountant’s satisfaction. Prob-
lems contemplated by this section are 
those which occur at the decision-
making level—i.e., between principal 
financial officers of the broker-dealer 
and personnel of the accounting firm 
responsible for rendering its report. 
The notice shall also state whether the 
accountant’s report on the financial 
statements for any of the past two 
years contained an adverse opinion or a 
disclaimer of opinion or was qualified 
as to uncertainties, audit scope, or ac-
counting principles, and describe the 
nature of each such adverse opinion, 
disclaimer of opinion, or qualification. 
The broker or dealer shall also request 
the former accountant to furnish the 
broker or dealer with a letter addressed 
to the Commission stating whether he 
agrees with the statements contained 
in the notice of the broker or dealer 
and, if not, stating the respects in 
which he does not agree. The broker or 
dealer shall file three copies of the no-
tice and the accountant’s letter, one 
copy of which shall be manually signed 
by the sole proprietor, or a general 
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partner or a duly authorized corporate 
officer, as appropriate, and by the ac-
countant, respectively. 

(g) Audit objectives. (1) The audit shall 
be made in accordance with generally 
accepted auditing standards and shall 
include a review of the accounting sys-
tem, the internal accounting control 
and procedures for safeguarding securi-
ties including appropriate tests thereof 
for the period since the prior examina-
tion date. The audit shall include all 
procedures necessary under the cir-
cumstances to enable the independent 
public accountant to express an opin-
ion on the statement of financial con-
dition, results of operations, cash flow, 
and the Computation of Net Capital 
under § 240.15c3–1, the Computation for 
Determination of reserve Require-
ments for Brokers or Dealers under Ex-
hibit A of § 240.15c3–3, and Information 
Relating to the Possession or Control 
Requirements under § 240.15c3–3. The 
scope of the audit and review of the ac-
counting system, the internal control 
and procedures for safeguarding securi-
ties shall be sufficient to provide rea-
sonable assurance that any material 
inadequacies existing at the date of the 
examination in (a) the accounting sys-
tem; (b) the internal accounting con-
trols; (c) procedures for safeguarding 
securities; and (d) the practices and 
procedures whose review is specifies in 
(i), (ii), (iii) and (iv) of this paragraph 
would be disclosed. Additionally, as 
specific objectives, the audit shall in-
clude reviews of the practices and pro-
cedures followed by the client; 

(i) In making the periodic computa-
tions of aggregate indebtedness and net 
capital under § 240.17a–3(a)(11) and the 
reserve required by § 240.15c3–3(e); 

(ii) In making the quarterly securi-
ties examinations, counts, 
verifications and comparisons and the 
recordation of differences required by 
§ 240.17a–13; 

(iii) In complying with the require-
ment for prompt payment for securi-
ties of section 4(c) of Regulation T 
(§ 220.4(c) of chapter II of title 12) of the 
Board of Governors of the Federal Re-
serve System; and 

(iv) In obtaining and maintaining 
physical possession or control of all 
fully paid and excess margin securities 
of customers as required by § 240.15c3–3. 

Such review shall include a determina-
tion as to the adequacy of the proce-
dures described in the records required 
to be maintained pursuant to § 240.15c3– 
3(d)(4). 

(2) If the broker or dealer is exempt 
from § 240.15c3–3, the independent pub-
lic accountant shall ascertain that the 
conditions of the exemption were being 
complied with as of the examination 
date and that no facts came to his at-
tention to indicate that the exemption 
had not been complied with during the 
period since his last examination. 

(3) A material inadequacy in the ac-
counting system, internal accounting 
controls, procedures for safeguarding 
securities, and practices and proce-
dures referred to in paragraph (g)(1) of 
this section which is expected to be re-
ported under these audit objectives in-
cludes any condition which has con-
tributed substantially to or, if appro-
priate corrective action is not taken, 
could reasonably be expected to (i) in-
hibit a broker or dealer from promptly 
completing securities transactions or 
promptly discharging his responsibil-
ities to customers, other broker-deal-
ers or creditors; (ii) result in material 
financial loss; (iii) result in material 
misstatements of the broker’s or deal-
er’s financial statements; or (iv) result 
in violations of the Commission’s rec-
ordkeeping or financial responsibility 
rules to an extent that could reason-
ably be expected to result in the condi-
tions described in paragraphs (g)(3) (i), 
(ii), or (iii) of this section. 

(h) Extent and timing of audit proce-
dures. (1) The extent and timing of 
audit procedures are matters for the 
independent public accountant to de-
termine on the basis of his review and 
evaluation of existing internal controls 
and other audit procedures performed 
in accordance with generally accepted 
auditing standards and the audit objec-
tives set forth in paragraph (g) of this 
section. In determining the extent of 
testing, consideration shall be given to 
the materiality of an area and the pos-
sible effect on the financial statements 
and schedules of a material 
misstatement in a related account. The 
performance of auditing procedures in-
volves the proper synchronization of 
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their application and thus com-
prehends the need to consider simulta-
neous performance of procedures in 
certain areas such as, for example, se-
curities counts, transfer verification 
and customer and broker confirmation 
in connection with verification of secu-
rities positions. 

(2) If, during the course of the audit 
or interim work, the independent pub-
lic accountant determines that any 
material inadequacies exist in the ac-
counting system, internal accounting 
control, procedures for safeguarding se-
curities, or as otherwise defined in 
paragraph (g)(3) of this section, then 
the independent public accountant 
shall call it to the attention of the 
chief financial officer of the broker or 
dealer, who shall have a responsibility 
to inform the Commission and the des-
ignated examining authority by tele-
graphic or facsimile notice within 24 
hours thereafter as set forth in 
§ 240.17a–11 (e) and (g). The broker or 
dealer shall also furnish the account-
ant with a copy of said notice to the 
Commission by telegram or facsimile 
within said 24 hour period. If the ac-
countant fails to receive such notice 
from the broker or dealer within said 
24 hour period, or if the accountant dis-
agrees with the statements contained 
in the notice of the broker or dealer, 
the accountant shall have a responsi-
bility to inform the Commission and 
the designated examining authority by 
report of material inadequacy within 24 
hours thereafter as set forth in 
§ 240.17a–11(g). Such report from the ac-
countant shall, if the broker or dealer 
failed to file a notice, describe any ma-
terial inadequacies found to exist. If 
the broker or dealer filed a notice, the 
accountant shall file a report detailing 
the aspects, if any, of the broker’s or 
dealer’s notice with which the account-
ant does not agree. 

(i) Accountant’s reports, general provi-
sions—1) Technical requirements. The ac-
countant’s report shall: 

(i) Be dated; 
(ii) Be signed manually; 
(iii) Indicate the city and state where 

issued; and 
(iv) Identify without detailed enu-

meration the financial statements and 
schedules covered by the report. 

(2) Representations as to the audit. The 
accountant’s report shall: 

(i) State whether the audit was made 
in accordance with generally accepted 
auditing standards; 

(ii) State whether the accountant re-
viewed the procedures followed for 
safeguarding securities; and 

(iii) Designate any auditing proce-
dures deemed necessary by the ac-
countant under the circumstances of 
the particular case which have been 
omitted, and the reason for their omis-
sion. 
Nothing in this section shall be con-
strued to imply authority for the omis-
sion of any procedure which inde-
pendent accountants would ordinarily 
employ in the course of an audit made 
for the purpose of expressing the opin-
ions required under this section. 

(3) Opinion to be expressed. The ac-
countant’s report shall state clearly 
the opinion of the accountant: (i) In re-
spect of the financial statements and 
schedules covered by the report and the 
accounting principles and practices re-
flected therein; and (ii) as to the con-
sistency of the application of the ac-
counting principles, or as to any 
changes in such principles which have 
a material effect on the financial state-
ments. 

(4) Exceptions. Any matters to which 
the accountant takes exception shall 
be clearly identified, the exception 
thereto specifically and clearly stated, 
and, to the extent practicable, the ef-
fect of each such exception on the re-
lated financial statements given. 

(5) Definitions. For the purpose of this 
section, the terms audit (or examina-
tion), accountant’s report, and certified 
shall have the meanings given in 
§ 210.1–02 of this chapter. 

(j) Accountant’s report on material in-
adequacies. The broker or dealer shall 
file concurrently with the annual audit 
report a supplemental report by the ac-
countant describing any material inad-
equacies found to exist or found to 
have existed since the date of the pre-
vious audit. The supplemental report 
shall indicate any corrective action 
taken or proposed by the broker or 
dealer in regard thereto. If the audit 
did not disclose any material inadequa-
cies, the supplemental report shall so 
state. 
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(k) Supplemental reports. Each broker 
or dealer that computes certain of its 
capital charges in accordance with 
§ 240.15c3–1e shall file concurrently with 
the annual audit report a supplemental 
report on management controls, which 
shall be prepared by a registered public 
accounting firm (as that term is de-
fined in section 2(a)(12) of the Sar-
banes-Oxley Act of 2002 (15 U.S.C. 7201 
et seq.)). The supplemental report shall 
indicate the results of the accountant’s 
review of the internal risk manage-
ment control system established and 
documented by the broker or dealer in 
accordance with § 240.15c3–4. This re-
view shall be conducted in accordance 
with procedures agreed upon by the 
broker or dealer and the registered 
public accounting firm conducting the 
review. The agreed upon procedures are 
to be performed and the report is to be 
prepared in accordance with the rules 
promulgated by the Public Company 
Accounting Oversight Board. The pur-
pose of the review is to confirm that 
the broker or dealer has established, 
documented, and is in compliance with 
the internal risk management controls 
established in accordance with 
§ 240.15c3–4. Before commencement of 
the review and no later than December 
10 of each year, the broker or dealer 
shall file a statement with the Division 
of Market Regulation, Office of Finan-
cial Responsibility, at the Commis-
sion’s principal office in Washington, 
DC that includes: 

(1) A description of the agreed-upon 
procedures agreed to by the broker or 
dealer and the registered public ac-
counting firm; and 

(2) A notice describing changes in 
those agreed-upon procedures, if any. If 
there are no changes, the broker or 
dealer should so indicate. 

(l) Use of certain statements filed with 
the Securities and Exchange Commission. 
At the request of any broker or dealer 
who is (1) an investment company reg-
istered under the Investment Company 
Act of 1940, or (2) a sponsor or depositor 
of such a registered investment com-
pany who effects transactions in secu-
rities only with, or on behalf of, such 
registered investment company, the 
Commission will accept the financial 
statements filed pursuant to section 13 
or 15(d) of the Securities Exchange Act 

of 1934 or section 30 of the Investment 
Company Act of 1940 and the rules and 
regulations promulgated thereunder as 
a filing pursuant to paragraph (d) of 
this section. Such a filing shall be 
deemed to satisfy the requirements of 
this section for any calendar year in 
which such financial statements are 
filed, provided that the statements so 
filed meet the requirements of the 
other rules under which they are filed 
with respect to time of filing and con-
tent. 

(m) Extentions and exemptions. (1) A 
broker’s or dealer’s designated exam-
ining authority may extend the period 
under paragraph (d) of this section for 
filing annual audit reports. The des-
ignated examining authority for the 
broker or dealer shall maintain, in the 
manner prescribed in § 240.17a–1, a 
record of each extension granted. 

(2) Any ‘‘bank’’ as defined in section 
3(a)(6) of the Act (48 Stat. 882; 15 U.S.C. 
78c) and any ‘‘insurance company’’ as 
defined in section 3(a)(19) of the Act (78 
Stat. 565; 15 U.S.C. 78c) registered as a 
broker or dealer to sell variable con-
tracts but exempt from § 240.15c3–1 
shall be exempt from the provisions of 
this section. 

(3) On written request of any na-
tional securities exchange, registered 
national securities association, broker 
or dealer, or on its own motion, the 
Commission may grant an extension of 
time or an exemption from any of the 
requirements of this section either un-
conditionally or on specified terms and 
conditions. 

(4) The provisions of § 240.17a–5 shall 
not apply to a broker or dealer reg-
istered pursuant to section 15(b)(11)(A) 
of the Act (15 U.S.C. 78o(b)(11)(A)) that 
is not a member of either a national se-
curities exchange pursuant to section 
6(a) of the Act (15 U.S.C. 78f(a)) or a na-
tional securities association registered 
pursuant to section 15A(a) of the Act 
(15 U.S.C. 78o–3(a)). 

(n) Notification of change of fiscal year. 
(1) In the event any broker or dealer 
finds it necessary to change its fiscal 
year, it must file, with the Commis-
sion’s principal office in Washington, 
DC, the regional or district office of 
the Commission for the region or dis-
trict in which the broker or dealer has 
its principal place of business and the 

VerDate Aug<31>2005 10:28 Apr 25, 2006 Jkt 208056 PO 00000 Frm 00443 Fmt 8010 Sfmt 8010 Y:\SGML\208056.XXX 208056



434 

17 CFR Ch. II (4–1–06 Edition) § 240.17a–6 

principal office of the designated exam-
ining authority for such broker or deal-
er, a notice of such change. 

(2) Such notice shall contain a de-
tailed explanation of the reasons for 
the change. Any change in the filing 
period for the audit report must be ap-
proved by the designated examining 
authority pursuant to paragraph 
(d)(1)(i) of this section. 

(o) Filing requirements. For purposes 
of filing requirements as described in 
§ 240.17a–5, such filing shall be deemed 
to have been accomplished upon re-
ceipt at the Commission’s principal of-
fice in Washington, DC, with duplicate 
originals simultaneously filed at the 
locations prescribed in the particular 
paragraph of § 240.17a–5 which is appli-
cable. 

(p) Compliance with § 240.17a–12. An 
OTC derivatives dealer may comply 
with § 240.17a–5 by complying with the 
provisions of § 240.17a–12. 

CROSS REFERENCE: For interpretative re-
lease applicable to § 240.17a–5, see No. 51 in 
tabulation, part 211 of this chapter. 

[40 FR 59713, Dec. 30, 1975, as amended at 41 
FR 5275, Feb. 5, 1976; 41 FR 12638, Mar. 26, 
1976; 42 FR 23787, May 10, 1977; 44 FR 1975, 
Jan. 9, 1979; 45 FR 39842, June 12, 1980; 46 FR 
13206, Feb. 20, 1981; 46 FR 35635, July 10, 1981; 
57 FR 45294, Oct. 1, 1992; 58 FR 37657, July 13, 
1993; 58 FR 45839, 45840, Aug. 31, 1993; 59 FR 
5945, Feb. 9, 1994; 63 FR 37673, July 13, 1998; 63 
FR 59213, 59401, Nov. 3, 1998; 67 FR 58300, Sept. 
13, 2002; 68 FR 46453, Aug. 6, 2003; 69 FR 34471, 
June 21, 2004] 

§ 240.17a–6 Right of national securities 
exchange, national securities asso-
ciation, registered clearing agency 
or the Municipal Securities Rule-
making Board to destroy or dispose 
of documents. 

(a) Any document kept by or on file 
with a national securities exchange, 
national securities association, reg-
istered clearing agency or the Munic-
ipal Securities Rulemaking Board pur-
suant to the Act or any rule or regula-
tion thereunder may be destroyed or 
otherwise disposed of by such ex-
change, association, clearing agency or 
the Municipal Securities Rulemaking 
Board at the end of five years or at 
such earlier date as is specified in a 
plan for the destruction or disposition 
of any such documents if such plan has 
been filed with the Commission by such 

exchange, association, clearing agency 
or the Municipal Securities Rule-
making Board and has been declared 
effective by the Commission. 

(b) Such plan may provide that any 
such document may be transferred to 
microfilm or other recording medium 
after such time as specified in the plan 
and thereafter be maintained and pre-
served in that form. If a national secu-
rities exchange, association, clearing 
agency or the Municipal Securities 
Rulemaking Board uses microfilm or 
other recording medium it shall: 

(1) Be ready at all times to provide, 
and immediately provide, easily read-
able projection of the microfilm or 
other recording medium and easily 
readable hard copy thereof; 

(2) Provide indexes permitting the 
immediate location of any such docu-
ment on the microfilm or other record-
ing medium; and 

(3) In the case of microfilm, store a 
duplicate copy of the microfilm sepa-
rately from the original microfilm for 
the time required. 

(c) For the purposes of this rule a 
plan filed with the Commission by a 
national securities exchange, associa-
tion, clearing agency or the Municipal 
Securities Rulemaking Board shall not 
become effective unless the Commis-
sion, having due regard for the public 
interest and for the protection of inves-
tors, declares the plan to be effective. 
The Commission in its declaration may 
limit the applications, reports, and 
documents as to which it shall apply, 
and may impose any other terms and 
conditions to the plan and to the pe-
riod of its effectiveness which it deems 
necessary or appropriate in the public 
interest or for the protection of inves-
tors. 

[45 FR 79426, Dec. 1, 1980] 

§ 240.17a–7 Records of non-resident 
brokers and dealers. 

(a)(1) Except as provided in para-
graphs (b) and (c) of this section, each 
non-resident broker or dealer reg-
istered or applying for registration 
pursuant to section 15 of the Securities 
Exchange Act of 1934, as amended, shall 
keep, maintain, and preserve, at a 
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place within the United States des-
ignated in a notice from him as pro-
vided in paragraph (a)(2) of this sec-
tion, true, correct, complete and cur-
rent copies of the books and records 
which he is required to make, keep cur-
rent, maintain or preserve pursuant to 
any provision of any rule or regulation 
of the Commission adopted under the 
act. 

(2) Except as provided in paragraph 
(b) of this section, each non-resident 
broker or dealer subject to this section 
shall furnish to the Commission a writ-
ten notice specifying the address of the 
place within the United States where 
the copies of the books and records re-
quired to be kept and preserved by him 
pursuant to paragraph (a)(1) of this sec-
tion are located. Each non-resident 
broker or dealer registered or applying 
for registration when this section be-
comes effective shall file such notice 
within 30 days after such rule becomes 
effective. Each non-resident broker or 
dealer who files an application for reg-
istration after this section becomes ef-
fective shall file such notice with such 
application for registration. 

(b) Notwithstanding the provisions of 
paragraph (a) of this section, a non- 
resident broker or dealer subject to 
this section need not keep or preserve 
within the United States copies of the 
books and records referred to in said 
paragraph (a) of this section, if: 

(1) Such broker or dealer files with 
the Commission, at the time or within 
the period provided by paragraph (a)(2) 
of this section, a written undertaking 
in form acceptable to the Commission 
and signed by a person thereunto duly 
authorized, to furnish to the Commis-
sion, upon demand, at its principal of-
fice in Washington, DC, or at any Re-
gional or District Office of the Com-
mission designated in such demand, 
true, correct, complete and current 
copies of any or all of the books and 
records which he is required to make, 
keep current, maintain, or preserve 
pursuant to any provision of any rule 
or regulation of the Commission adopt-
ed under the act, or any part of such 
books and records which may be speci-
fied in such demand. Such undertaking 
shall be in substantially the following 
form: 

The undersigned hereby undertakes to fur-
nish at his own expense to the Securities and 
Exchange Commission at its principal office 
in Washington, DC, or at any Regional or 
District Office of said Commission specified 
in a demand for copies of books and records 
made by or on behalf of said Commission, 
true, correct, complete, and current copies of 
any or all, or any part, of the books and 
records which the undersigned is required to 
make, keep current or preserve pursuant to 
any provision of any rule or regulation of the 
Securities and Exchange Commission under 
the Securities Exchange Act of 1934. This un-
dertaking shall be suspended during any pe-
riod when the undersigned is making, keep-
ing current, and preserving copies of all of 
said books and records at a place within the 
United States in compliance with § 240.17a–7 
(Rule X–17A–7) under the Securities Ex-
change Act of 1934. This undertaking shall be 
binding upon the undersigned and the heirs, 
successors and assigns of the undersigned, 
and the written irrevocable consents and 
powers of attorney of the undersigned, its 
general partners and managing agents filed 
with the Securities and Exchange Commis-
sion shall extend to and cover any action to 
enforce same. 

and 
(2) Such broker or dealer furnishes to 

the Commission at his own expense 
within 14 days after written demand 
therefor forwarded to him by registered 
mail at his last address of record filed 
with the Commission and signed by the 
Secretary of the Commission or such 
other person as the Commission may 
authorize to act in its behalf, true, cor-
rect, complete and current copies of 
any or all books and records which 
such broker or dealer is required to 
make, keep current or preserve pursu-
ant to any provision of any rule or reg-
ulation of the Commission adopted 
under the act, or any part of such 
books and records which may be speci-
fied in said written demand. Such cop-
ies shall be furnished to the Commis-
sion at its principal office in Wash-
ington, DC, or at any Regional or Dis-
trict Office of the Commission which 
may be specified in said written de-
mand. 

(c) The provisions of this section 
shall not apply to a broker or dealer 
registered pursuant to section 
15(b)(11)(A) of the Act (15 U.S.C. 
78o(b)(11)(A)) that is not a member of 
either a national securities exchange 
pursuant to section 6(a) of the Act (15 
U.S.C. 78f(a)) or a national securities 
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association registered pursuant to sec-
tion 15A(a) of the Act (15 U.S.C. 78o– 
3(a)). 

(d) For purposes of this section the 
following definitions shall apply: 

(1) The term broker shall have the 
meaning set out in section 3(a)(4) of the 
Securities Exchange Act of 1934; 

(2) The term dealer shall have the 
meaning set out in section 3(a)(5) of the 
Securities Exchange Act of 1934; 

(3) The term non-resident broker or 
dealer shall mean (i) in the case of an 
individual, one who resides in or has 
his principal place of business in any 
place not subject to the jurisdiction of 
the United States; (ii) in the case of a 
corporation, one incorporated in or 
having its principal place of business in 
any place not subject to the jurisdic-
tion of the United States; (iii) in the 
case of a partnership of other unincor-
porated organization or association, 
one having its principal place of busi-
ness in any place not subject to the ju-
risdiction of the United States. 

[21 FR 5524, July 24, 1956, as amended at 59 
FR 5945, Feb. 9, 1994; 67 FR 58300, Sept. 13, 
2002] 

§ 240.17a–8 Financial recordkeeping 
and reporting of currency and for-
eign transactions. 

Every registered broker or dealer 
who is subject to the requirements of 
the Currency and Foreign Transactions 
Reporting Act of 1970 shall comply 
with the reporting, recordkeeping and 
record retention requirements of part 
103 of title 31 of the Code of Federal 
Regulations. Where part 103 of title 31 
of the Code of Federal Regulations and 
§ 240.17a–4 of this chapter require the 
same records or reports to be preserved 
for different periods of time, such 
records or reports shall be preserved 
for the longer period of time. 

[46 FR 61455, Dec. 17, 1981] 

§ 240.17a–9T Records to be made and 
retained by certain exchange mem-
bers, brokers and dealers. 

This section applies to every mem-
ber, broker or dealer registered pursu-
ant to Section 15 of the Act, (15 U.S.C. 
78o), that is required to maintain, as of 
December 29, December 30 and Decem-
ber 31, 1999, minimum net capital of 
$250,000 pursuant to § 240.15c3–1(a)(2)(i). 

(a) You must make before January 1, 
2000, for each of December 29, December 
30 and December 31, 1999, separate cop-
ies of the blotters pursuant to § 240.17a– 
3(a)(1). 

(b) You must make before January 1, 
2000, as of the close of business for each 
of December 29, December 30 and De-
cember 31, 1999, a separate copy of the 
securities record or ledger pursuant to 
§ 240.17a–3(a)(5). 

(c) You must preserve these records 
for a period of not less than one year. 

(d) The provisions of § 240.17a–4(i) 
shall apply as if part of this § 240.17a– 
9T. 

(e) You may preserve these records in 
any format that is acceptable and in 
compliance with the conditions de-
scribed in § 240.17a–4(f). 

(f) You must furnish promptly to a 
representative of the Commission such 
legible, true and complete copies of 
those records, as may be requested. 

(g) This temporary section will ex-
pire on July 1, 2001. 

[64 FR 42029, Aug. 3, 1999] 

§ 240.17a–10 Report on revenue and ex-
penses. 

(a)(1) Every broker or dealer exempt-
ed from the filing requirements of 
paragraph (a) of § 240.17a–5 shall, not 
later than 17 business days after the 
close of each calendar year, file the 
Facing Page, a Statement of Income 
(Loss) and balance sheet from Part IIA 
of Form X–17A–5 (§ 249.617 of this chap-
ter) and Schedule I of Form X–17A–5 
(§ 249.617 of this chapter) for such cal-
endar year. 

(2) Every broker or dealer subject to 
the filing requirements of paragraph 
(a) of § 240.17a–5 shall submit Schedule I 
of Form X–17A–5 (§ 249.617 of this chap-
ter) with its Form X–17A–5 (§ 249.617 of 
this chapter) for the calendar quarter 
ending December 31 of each year. 

(b) The provisions of paragraph (a) of 
this section shall not apply to a mem-
ber of a national securities exchange or 
a registered national securities asso-
ciation which maintains records con-
taining the information required by 
Form X–17A–5 (§ 249.617 of this chapter) 
as to each of its members, and which 
transmits to the Commission a copy of 
the record as to each such member, 
pursuant to a plan the procedures and 
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provisions of which have been sub-
mitted to and declared effective by the 
Commission. Any such plan filed by a 
national securities exchange or a reg-
istered national securities association 
may provide that when a member is 
also a member of one or more national 
securities exchanges, or of one or more 
national securities exchanges and a 
registered national securities associa-
tion, the information required to be 
submitted with respect to any such 
member may be transmitted by only 
one specified national securities ex-
change or registered national securi-
ties association. For the purpose of 
this section, a plan filed with the Com-
mission by a national securities ex-
change or a registered national securi-
ties association shall not become effec-
tive unless the Commission, having due 
regard for the public interest, for the 
protection of investors, and for the ful-
fillment of the Commission’s functions 
under the provisions of the Act, de-
clares the plan to be effective. Further, 
the Commission, in declaring any such 
plan effective, may impose such terms 
and conditions relating to the provi-
sions of the plan and the period of its 
effectiveness as may be deemed nec-
essary or appropriate in the public in-
terest, for the protection of investors, 
or to carry out the Commission’s du-
ties under the Act. 

(c) Individual reports filed by, or on 
behalf of, brokers, dealers, or members 
of national securities exchanges pursu-
ant to this section are to be considered 
nonpublic information, except in cases 
where the Commission determines that 
it is in the public interest to direct 
otherwise. 

(d) In the event any broker or dealer 
finds that it cannot file the annual re-
port required by paragraph (a) of this 
section within the time specified with-
out undue hardship, it may file with 
the Commission’s principal office in 
Washington, DC, prior to the date upon 
which the report is due, an application 
for an extension of time to a specified 
date which shall not be later than 60 
days after the close of the calendar 
year for which the report is to be made. 
The application shall state the reasons 
for the requested extension and shall 

contain an agreement to file the report 
on or before the specified date. 

(Sec. 17, 48 Stat. 897; 15 U.S.C. 78q) 

[33 FR 10390, July 20, 1968, as amended at 35 
FR 3804, Feb. 27, 1970; 35 FR 7644, May 16, 
1970; 37 FR 13615, July 12, 1972; 40 FR 59717, 
Dec. 30, 1975; 42 FR 23789, May 10, 1977; 46 FR 
60193, Dec. 9, 1981] 

§ 240.17a–11 Notification provisions for 
brokers and dealers. 

(a) This section shall apply to every 
broker or dealer registered with the 
Commission pursuant to section 15 of 
the Act. 

(b)(1) Every broker or dealer whose 
net capital declines below the min-
imum amount required pursuant to 
§ 240.15c3–1 shall give notice of such de-
ficiency that same day in accordance 
with paragraph (g) of this section. The 
notice shall specify the broker or deal-
er’s net capital requirement and its 
current amount of net capital. If a 
broker or dealer is informed by its des-
ignated examining authority or the 
Commission that it is, or has been, in 
violation of § 240.15c3–1 and the broker 
or dealer has not given notice of the 
capital deficiency under this § 240.17a– 
11, the broker or dealer, even if it does 
not agree that it is, or has been, in vio-
lation of § 240.15c3–1, shall give notice 
of the claimed deficiency, which notice 
may specify the broker’s or dealer’s 
reasons for its disagreement. 

(2) In addition to the requirements of 
paragraph (b)(1) of this section, an OTC 
derivatives dealer or broker or dealer 
permitted to compute net capital pur-
suant to the alternative method of 
§ 240.15c3–1e shall also provide notice if 
its tentative net capital falls below the 
minimum amount required pursuant to 
§ 240.15c3–1. The notice shall specify the 
tentative net capital requirements, and 
current amount of net capital and ten-
tative net capital, of the OTC deriva-
tives dealer or the broker or dealer per-
mitted to compute net capital pursu-
ant to the alternative method of 
§ 240.15c3–1e. 

(c) Every broker or dealer shall send 
notice promptly (but within 24 hours) 
after the occurrence of the events spec-
ified in paragraphs (c)(1), (c)(2), (c)(3) or 
(c)(4) of this section in accordance with 
paragraph (g) of this section: 
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(1) If a computation made by a 
broker or dealer subject to the aggre-
gate indebtedness standard of 
§ 240.15c3–1 shows that its aggregate in-
debtedness is in excess of 1,200 percent 
of its net capital; or 

(2) If a computation made by a 
broker or dealer, which has elected the 
alternative standard of § 240.15c3–1, 
shows that its net capital is less than 5 
percent of aggregate debit items com-
puted in accordance with § 240.15c3–3a 
Exhibit A: Formula for Determination 
Reserve Requirement of Brokers and 
Dealers under § 240.15c3–3; or 

(3) If a computation made by a 
broker or dealer pursuant to § 240.15c3– 
1 shows that its total net capital is less 
than 120 percent of the broker’s or 
dealer’s required minimum net capital, 
or if a computation made by an OTC 
derivatives dealer pursuant to 
§ 240.15c3–1 shows that its total ten-
tative net capital is less than 120 per-
cent of the dealer’s required minimum 
tentative net capital. 

(4) The occurrence of the fourth and 
each subsequent backtesting exception 
under § 240.15c3–1f(e)(1)(iv) during any 
250 business day measurement period. 

(d) Every broker or dealer who fails 
to make and keep current the books 
and records required by § 240.17a–3, 
shall give notice of this fact that same 
day in accordance with paragraph (g) of 
this section, specifying the books and 
records which have not been made or 
which are not current. The broker or 
dealer shall also transmit a report in 
accordance with paragraph (g) of this 
section within 48 hours of the notice 
stating what the broker or dealer has 
done or is doing to correct the situa-
tion. 

(e) Whenever any broker or dealer 
discovers, or is notified by an inde-
pendent public accountant, pursuant to 
§ 240.17a–5(h)(2) or § 240.17a–12(f)(2) of 
the existence of any material inad-
equacy as defined in § 240.17a–5(g) or 
§ 240.17a–12(e)(2), the broker or dealer 
shall: 

(1) Give notice, in accordance with 
paragraph (g) of this section, of the 
material inadequacy within 24 hours of 
such discovery or notification; and 

(2) Transmit a report in accordance 
with paragraph (g) of this section with-
in 48 hours of the notice stating what 

the broker or dealer has done or is 
doing to correct the situation. 

(f) Every national securities ex-
change or national securities associa-
tion that learns that a member broker 
or dealer has failed to send notice or 
transmit a report as required by para-
graphs (b), (c), (d), or (e) of this section, 
even after being advised by the securi-
ties exchange or the national securities 
association to send notice or transmit 
a report, shall immediately give notice 
of such failure in accordance with para-
graph (g) of this section. 

(g) Every notice or report required to 
be given or transmitted by this section 
shall be given or transmitted to the 
principal office of the Commission in 
Washington, D.C., the regional or dis-
trict office of the Commission for the 
region or district in which the broker 
or dealer has its principal place of busi-
ness, the designated examining author-
ity of which such broker or dealer is a 
member, and the Commodity Futures 
Trading Commission if the broker or 
dealer is registered as a futures com-
mission merchant with such Commis-
sion. For the purposes of this section, 
‘‘notice’’ shall be given or transmitted 
by telegraphic notice or facsimile 
transmission. The report required by 
paragraphs (d) or (e)(2) of this section 
may be transmitted by overnight deliv-
ery. 

(h) Other notice provisions relating 
to the Commission’s financial responsi-
bility or reporting rules are contained 
in § 240.15c3–1(a)(6)(iv)(B), § 240.15c3– 
1(a)(6)(v), § 240.15c3–1(a)(7)(ii), § 240.15c3– 
1(a)(7)(iii), § 240.15c3–1(c)(2)(x)(B)(1), 
§ 240.15c3–1(c)(2)(x)(F)(3), § 240.15c3–1(e), 
§ 240.15c3–1d(c)(2), § 240.15c3–3(i), 
§ 240.17a–5(h)(2) and § 240.17a–12(f)(2). 

(i) The provisions of this section 
shall not apply to a broker or dealer 
registered pursuant to section 
15(b)(11)(A) of the Act (15 U.S.C. 
78o(b)(11)(A)) that is not a member of 
either a national securities exchange 
pursuant to section 6(a) of the Act (15 
U.S.C. 78f(a)) or a national securities 
association registered pursuant to sec-
tion 15A(a) of the Act (15 U.S.C. 78o– 
3(a)). 

[58 FR 37657, July 13, 1993, as amended at 59 
FR 5945, Feb. 9, 1994; 63 FR 59401, Nov. 3, 1998; 
67 FR 58300, Sept. 13, 2002; 69 FR 34472, June 
21, 2004] 
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§ 240.17a–12 Reports to be made by 
certain OTC derivatives dealers. 

(a) Filing of quarterly reports. (1) This 
paragraph (a) shall apply to every OTC 
derivatives dealer registered pursuant 
to Section 15 of the Act (15 U.S.C. 78o). 

(i) Every OTC derivatives dealer shall 
file Part IIB of Form X–17A–5 (§ 249.617 
of this chapter) within 17 business days 
after the end of each calendar quarter 
and within 17 business days after the 
date selected for the annual audit of fi-
nancial statements where said date is 
other than the end of the calendar 
quarter. 

(ii) Upon receiving from the Commis-
sion written notice that additional re-
porting is required, an OTC derivatives 
dealer shall file monthly, or at such 
times as shall be specified, Part IIB of 
Form X–17A–5 (§ 249.617 of this chapter) 
and such other financial or operational 
information as shall be required by the 
Commission. 

(2) The reports provided for in this 
paragraph (a) shall be considered filed 
when received at the Commission’s 
principal office in Washington, DC. All 
reports filed pursuant to this para-
graph (a) shall be deemed to be con-
fidential. 

(3) Upon written application by an 
OTC derivatives dealer to the Commis-
sion, the Commission may extend the 
time for filing the information re-
quired by this paragraph (a). The writ-
ten application shall be filed with the 
Commission at its principal office in 
Washington DC. 

(b) Annual filing of audited financial 
statements. (1)(i) Every OTC derivatives 
dealer registered pursuant to Section 
15 of the Act (15 U.S.C. 78o) shall file 
annually, on a calendar or fiscal year 
basis, a report which shall be audited 
by a certified public accountant. Re-
ports filed pursuant to this paragraph 
(b) shall be as of the same fixed or de-
terminable date each year, unless a 
change is approved in writing by the 
Commission. 

(ii) An OTC derivatives dealer suc-
ceeding to and continuing the business 
of another OTC derivatives dealer need 
not file a report under this paragraph 
(b) as of a date in the fiscal or calendar 
year in which the succession occurs if 
the predecessor OTC derivatives dealer 
has filed a report in compliance with 

this paragraph (b) as of a date in such 
fiscal or calendar year. 

(2) The annual audit report shall con-
tain a Statement of Financial Condi-
tion (in a format and on a basis which 
is consistent with the total reported on 
the Statement of Financial Condition 
contained in Form X–17A–5 (§ 249.617 of 
this chapter), Part IIB, a Statement of 
Income, a Statement of Cash Flows, a 
Statement of Changes in Stockholders’ 
or Partners’ or Sole Proprietor’s Eq-
uity, and a Statement of Changes in 
Liabilities Subordinated to Claims of 
General Creditors. Such statements 
shall be in a format which is consistent 
with such statements as contained in 
Form X–17A–5 (§ 249.617 of this chapter), 
Part IIB. If the Statement of Financial 
Condition filed in accordance with in-
structions to Form X–17A–5 (§ 249.617 of 
this chapter), Part IIB, is not consoli-
dated, a summary of financial data for 
subsidiaries not consolidated in the 
Part IIB Statement of Financial Condi-
tion as filed by the OTC derivatives 
dealer shall be included in the notes to 
the consolidated statement of financial 
condition reported on by the certified 
public accountant. The summary finan-
cial data shall include the assets, li-
abilities, and net worth or stock-
holders’ equity of the unconsolidated 
subsidiaries. 

(3) Supporting schedules shall in-
clude, from Part IIB of Form X–17A–5 
(§ 249.617 of this chapter), a Computa-
tion of Net Capital under § 240.15c3–1. 

(4) A reconciliation, including appro-
priate explanations, of the Computa-
tion of Net Capital under § 240.15c3–1 
contained in the audit report with the 
broker’s or dealer’s corresponding 
unaudited most recent Part IIB filing 
shall be filed with the report when ma-
terial differences exist. If no material 
differences exist, a statement so indi-
cating shall be filed. 

(5) The annual audit report shall be 
filed not more than sixty days after the 
date of the financial statements. 

(6) Two copies of the annual audit re-
port shall be filed at the Commission’s 
principal office in Washington, DC. 

(c) Nature and form of reports. The fi-
nancial statements filed pursuant to 
paragraph (b) of this section shall be 
prepared and filed in accordance with 
the following requirements: 
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(1) An audit shall be conducted by a 
certified public accountant who shall 
be in fact independent as defined in 
paragraph (f) of this section, and it 
shall give an opinion covering the 
statements filed pursuant to paragraph 
(b) of this section. 

(2) Attached to the report shall be an 
oath or affirmation that, to the best 
knowledge and belief of the person 
making such oath or affirmation, the 
financial statements and schedules are 
true and correct and neither the OTC 
derivatives dealer, nor any partner, of-
ficer, or director, as the case may be, 
has any significant interest in any 
counterparty or in any account classi-
fied solely as that of a counterparty. 
The oath or affirmation shall be made 
before a person duly authorized to ad-
minister such oaths or affirmations. If 
the OTC derivatives dealer is a sole 
proprietorship, the oath or affirmation 
shall be made by the proprietor; if a 
partnership, by a general partner; or if 
a corporation, by a duly authorized of-
ficer. 

(3) All of the statements filed pursu-
ant to paragraph (b) of this section 
shall be confidential except that they 
shall be available for use by any offi-
cial or employee of the United States 
or by any other person to whom the 
Commission authorizes disclosure of 
such information as being in the public 
interest. 

(d) Qualification of accountants. The 
Commission will not recognize any per-
son as a certified public accountant 
who is not duly registered and in good 
standing as such under the laws of the 
State of his principal office. 

(e) Designation of accountant. (1) 
Every OTC derivatives dealer shall file 
no later than December 10 of each year 
with the Commission’s principal office 
in Washington, DC a statement indi-
cating the existence of an agreement, 
dated no later than December 1 of that 
year, with a certified public account-
ant covering a contractual commit-
ment to conduct the OTC derivatives 
dealer’s annual audit during the fol-
lowing calendar year. 

(2) If the agreement is of a con-
tinuing nature, providing for succes-
sive yearly audits, no further filing is 
required. If the agreement is for a sin-
gle audit, or if the continuing agree-

ment previously filed has been termi-
nated or amended, a new statement 
must be filed by the required date. 

(3) The statement shall be headed 
‘‘Notice pursuant to § 240.17a–12(e)’’ and 
shall contain the following informa-
tion: 

(i) Name, address, telephone number, 
and registration number of the OTC de-
rivatives dealer; 

(ii) Name, address, and telephone 
number of the certified public account-
ing firm; and 

(iii) The audit date of the OTC de-
rivatives dealer for the year covered by 
the agreement. 

(4) Notwithstanding the date of filing 
specified in paragraph (e)(1) of this sec-
tion, every OTC derivatives dealer 
shall file the notice provided for in 
paragraph (e) of this section within 30 
days following the effective date of reg-
istration as an OTC derivatives dealer. 

(f) Independence of accountant. A cer-
tified public accountant shall be inde-
pendent in accordance with the provi-
sions of § 210.2–01(b) and (c) of this 
chapter. 

(g) Replacement of accountant. (1) An 
OTC derivatives dealer shall file a no-
tice that must be received by the Com-
mission’s principal office in Wash-
ington, DC not more than 15 business 
days after: 

(i) The OTC derivatives dealer has 
notified the certified public accountant 
whose opinion covered the most recent 
financial statements filed under para-
graph (b) of this section that the cer-
tified public accountant’s services will 
not be utilized in future engagements; 
or 

(ii) The OTC derivatives dealer has 
notified a certified public accountant 
who was engaged to give an opinion 
covering the financial statements to be 
filed under paragraph (b) of this section 
that the engagement has been termi-
nated; or 

(iii) A certified public accountant has 
notified the OTC derivatives dealer 
that it will not continue under an en-
gagement or give an opinion covering 
the financial statements to be filed 
under paragraph (b) of this section; or 

(iv) A new certified public account-
ant has been engaged to give an opin-
ion covering the financial statements 
to be filed under paragraph (b) of this 
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section without any notice of termi-
nation having been given to or by the 
previously engaged certified public ac-
countant. 

(2) Such notice shall state the date of 
notification of the termination of the 
engagement of the former certified 
public accountant or the engagement 
of the new certified public accountant, 
as applicable, and the details of any 
disagreements existing during the 24 
months (or the period of the engage-
ment, if less) preceding such termi-
nation or new engagement relating to 
any matter of accounting principles or 
practices, financial statement disclo-
sure, auditing scope or procedure, or 
compliance with applicable rules of the 
Commission, which disagreements, if 
not resolved to the satisfaction of the 
former certified public accountant, 
would have caused the former certified 
public accountant to make reference to 
them in connection with the report on 
the subject matter of the disagree-
ments. The disagreements required to 
be reported in response to the pre-
ceding sentence include both those re-
solved to the former certified public 
accountant’s satisfaction and those not 
resolved to the former certified public 
accountant’s satisfaction. Disagree-
ments contemplated by this section are 
those that occur at the decision-mak-
ing level (i.e., between principal finan-
cial officers of the OTC derivatives 
dealer and personnel of the certified 
public accounting firm responsible for 
rendering its report). The notice shall 
also state whether the certified public 
accountant’s report on the financial 
statements for any of the past two 
years contained an adverse opinion or a 
disclaimer of opinion or was qualified 
as to uncertainties, audit scope, or ac-
counting principles, and describe the 
nature of each such adverse opinion, 
disclaimer of opinion, or qualification. 
The OTC derivatives dealer shall also 
request the former certified public ac-
countant to furnish the OTC deriva-
tives dealer with a letter addressed to 
the Commission stating whether the 
former certified public accountant 
agrees with the statements contained 
in the notice of the OTC derivatives 
dealer and, if not, stating the respects 
in which the former certified public ac-
countant does not agree. The OTC de-

rivatives dealer shall file three copies 
of the notice and the certified public 
accountant’s letter, one copy of which 
shall be manually signed by the sole 
proprietor, or a general partner or a 
duly authorized corporate officer, as 
appropriate, and by the certified public 
accountant. 

(h) Audit objectives. (1) The audit shall 
be made in accordance with U.S. Gen-
erally Accepted Auditing Standards 
and shall include a review of the ac-
counting system, the internal account-
ing controls, and procedures for safe-
guarding securities including appro-
priate tests thereof for the period since 
the date of the prior audited financial 
statements. The audit shall include all 
procedures necessary under the cir-
cumstances to enable the certified pub-
lic accountant to express an opinion on 
the statement of financial condition, 
results of operations, cash flows, and 
the Computation of Net Capital under 
§ 240.15c3–1. The scope of the audit and 
review of the accounting system, the 
internal accounting controls, and pro-
cedures for safeguarding securities 
shall be sufficient to provide reason-
able assurance that any material inad-
equacies existing at the date of the ex-
amination in the following are dis-
closed: 

(i) The accounting system; 
(ii) The internal accounting controls; 

and 
(iii) The procedures for safeguarding 

securities. 
(2) A material inadequacy in the ac-

counting system, internal accounting 
controls, procedures for safeguarding 
securities, and practices and proce-
dures referred to in paragraph (h) (1) of 
this section that must be reported 
under these audit objectives includes 
any condition which has contributed 
substantially to or, if appropriate cor-
rective action is not taken, could rea-
sonably be expected to: 

(i) Inhibit an OTC derivatives dealer 
from promptly completing securities 
transactions or promptly discharging 
its responsibilities to counterparties, 
other brokers and dealers, or creditors; 

(ii) Result in material financial loss; 
(iii) Result in material 

misstatements of the OTC derivatives 
dealer’s financial statements; or 
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(iv) Result in violations of the Com-
mission’s recordkeeping or financial 
responsibility rules to an extent that 
could reasonably be expected to result 
in the conditions described in para-
graphs (h)(2)(i), (ii), or (iii) of this sec-
tion. 

(i) Extent and timing of audit proce-
dures. (1) The extent and timing of 
audit procedures are matters for the 
certified public accountant to deter-
mine on the basis of its review and 
evaluation of existing internal controls 
and other audit procedures performed 
in accordance with U.S. Generally Ac-
cepted Auditing Standards and the 
audit objectives set forth in paragraph 
(h) of this section. 

(2) If, during the course of the audit 
or interim work, the certified public 
accountant determines that any mate-
rial inadequacies exist in the account-
ing system, internal accounting con-
trols, procedures for safeguarding secu-
rities, or as otherwise defined in para-
graph (h)(2) of this section, then the 
certified public accountant shall call it 
to the attention of the chief financial 
officer of the OTC derivatives dealer, 
who shall inform the Commission by 
telegraphic or facsimile notice within 
24 hours thereafter as set forth in 
§ 240.17a–11(e) and (g). The OTC deriva-
tives dealer shall also furnish the cer-
tified public accountant with a copy of 
said notice to the Commission by tele-
gram or facsimile within the same 24 
hour period. If the certified public ac-
countant fails to receive such notice 
from the OTC derivatives dealer within 
that 24 hour period, or if the certified 
public accountant disagrees with the 
statements contained in the notice of 
the OTC derivatives dealer, the cer-
tified public accountant shall inform 
the Commission by report of material 
inadequacy within 24 hours thereafter 
as set forth in § 240.17a–11(g). Such re-
port from the certified public account-
ant shall, if the OTC derivatives dealer 
failed to file a notice, describe any ma-
terial inadequacies found to exist. If 
the OTC derivatives dealer filed a no-
tice, the certified public accountant 
shall file a report detailing the aspects, 
if any, of the OTC derivatives dealer’s 
notice with which the certified public 
accountant does not agree. 

(j) Accountant’s report, general provi-
sions—(1) Technical requirements. The 
certified public accountant’s report 
shall be dated; be signed manually; in-
dicate the city and state where issued; 
and identify without detailed enumera-
tion the financial statements and 
schedules covered by the report. 

(2) Representations as to the audit. The 
certified public accountant’s report 
shall state that the audit was made in 
accordance with U.S. Generally Ac-
cepted Auditing Standards; state 
whether the certified public account-
ant reviewed the procedures followed 
for safeguarding securities; and des-
ignate any auditing procedures deemed 
necessary by the certified public ac-
countant under the circumstances of 
the particular case that have been 
omitted, and the reason for their omis-
sion. Nothing in this section shall be 
construed to imply authority for the 
omission of any procedure which cer-
tified public accountants would ordi-
narily employ in the course of an audit 
made for the purpose of expressing the 
opinions required under this section. 

(3) Opinion to be expressed. The cer-
tified public accountant’s report shall 
state clearly the opinion of the cer-
tified public accountant: 

(i) In respect of the financial state-
ments and schedules covered by the re-
port and the accounting principles and 
practices reflected therein; and 

(ii) As to the consistency of the ap-
plication of the accounting principles, 
or as to any changes in such principles 
which have a material effect on the fi-
nancial statements. 

(4) Exceptions. Any matters to which 
the certified public accountant takes 
exception shall be clearly identified, 
explained, and, to the extent prac-
ticable, the effect of each such excep-
tion on the related financial state-
ments shall be provided. 

(5) Definitions. For the purpose of this 
section, the terms audit (or examina-
tion), accountant’s report, and certified 
shall have the meanings given in 
§ 210.1–02 of this chapter. 

(k) Accountant’s report on material in-
adequacies and reportable conditions. The 
OTC derivatives dealer shall file con-
currently with the annual audit report 
a supplemental report by the certified 
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public accountant describing any ma-
terial inadequacies or any matter that 
would be deemed to be a reportable 
condition under U.S. Generally Accept-
ed Auditing Standards that are unre-
solved as of the date of the certified 
public accountant’s report. The report 
shall also describe any material inad-
equacies found to have existed since 
the date of the previous audit. The sup-
plemental report shall indicate any 
corrective action taken or proposed by 
the OTC derivatives dealer with regard 
to any identified material inadequacies 
or reportable conditions. If the audit 
did not disclose any material inadequa-
cies or reportable conditions, the sup-
plemental report shall so state. 

(l) Accountant’s report on management 
controls. (1) The OTC derivatives dealer 
shall file concurrently with the annual 
audit report a supplemental report by 
the certified public accountant indi-
cating the results of the certified pub-
lic accountant’s review of the OTC de-
rivatives dealer’s internal risk man-
agement control system with respect 
to the requirements of § 240.15c3–4. This 
review shall be conducted in accord-
ance with procedures agreed to by the 
OTC derivatives dealer and the cer-
tified public accountant conducting 
the review. The purpose of the review 
is to confirm that the OTC derivatives 
dealer has established, documented, 
and maintained an internal risk man-
agement control system in accordance 
with § 240.15c3–4, and is in compliance 
with that internal risk management 
control system. 

(2) The agreed-upon procedures are to 
be performed, and the report is to be 
prepared, in accordance with U.S. Gen-
erally Accepted Attestation Standards. 

(3) Prior to the commencement of the 
initial review, every OTC derivatives 
dealer shall file the procedures to be 
performed pursuant to paragraph (l)(1) 
of this section with the Commission’s 
principal office in Washington, DC. 
Prior to the commencement of any 
subsequent review, every OTC deriva-
tives dealer shall file with the Commis-
sion’s principal office in Washington, 
DC a notice of changes to the agreed- 
upon procedures. 

(m) Accountant’s report on inventory 
pricing and modeling. (1) The OTC de-
rivatives dealer shall file concurrently 

with the annual audit report a supple-
mental report by the certified public 
accountant indicating the results of 
the certified public accountant’s re-
view of the broker’s or dealer’s inven-
tory pricing and modeling procedures. 
This review shall be conducted in ac-
cordance with procedures agreed to by 
the OTC derivatives dealer and by the 
certified public accountant conducting 
the review. The purpose of the review 
is to confirm that the pricing and mod-
eling procedures relied upon by the 
OTC derivatives dealer conform to the 
procedures submitted to the Commis-
sion as part of its OTC derivatives deal-
er application, and that the procedures 
comply with the qualitative and quan-
titative standards set forth in 
§ 240.15c3–1f. 

(2) The agreed-upon procedures are to 
be performed and the report is to be 
prepared in accordance with U.S. Gen-
erally Accepted Attestation Standards. 

(3) Every OTC derivatives dealer 
shall file prior to the commencement 
of the initial review, the procedures to 
be performed pursuant to paragraph 
(m)(1) of this section with the Commis-
sion’s principal office in Washington, 
DC. Prior to the commencement of 
each subsequent review, every OTC de-
rivatives dealer shall file with the 
Commission’s principal office in Wash-
ington, DC notice of changes in the 
agreed-upon procedures. 

(n) Extensions and exemptions. Upon 
the written request of the OTC deriva-
tives dealer, or on its own motion, the 
Commission may grant an extension of 
time or an exemption from any of the 
requirements of this section either un-
conditionally or on specified terms and 
conditions. 

(o) Notification of change of fiscal year. 
(1) In the event any OTC derivatives 
dealer finds it necessary to change its 
fiscal year, it must file a notice of such 
change with the Commission’s prin-
cipal office in Washington, DC. 

(2) Such notice shall contain a de-
tailed explanation of the reasons for 
the change. Any change in the filing 
period for the audit report must be ap-
proved by the Commission. 

(p) Filing requirements. For purposes 
of filing requirements as described in 
§ 240.17a–12, these filings shall be 
deemed to have been accomplished 
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upon receipt at the Commission’s prin-
cipal office in Washington, DC. 

[63 FR 59401, Nov. 3, 1998, as amended at 69 
FR 34494, June 21, 2004] 

§ 240.17a–13 Quarterly security counts 
to be made by certain exchange 
members, brokers, and dealers. 

(a) This section shall apply to every 
member of a national securities ex-
change who transacts a business in se-
curities directly with or for others 
than members of a national securities 
exchange, every broker or dealer (other 
than a member) who transacts a busi-
ness in securities through the medium 
of any member of a national securities 
exchange, and every broker or dealer 
registered pursuant to section 15 of the 
Act; except that a broker or dealer 
meeting all of the following conditions 
shall be exempt from the provisions of 
this section: 

(1) His dealer transactions (as prin-
cipal for his own account) are limited 
to the purchase, sale, and redemption 
of redeemable shares of registered in-
vestment companies or of interests or 
participations in an insurance com-
pany separate account, whether or not 
registered as an investment company; 
except that a broker or dealer 
transacting business as a sole propri-
etor may also effect occasional trans-
actions in other securities for his own 
account with or through another reg-
istered broker-dealer; 

(2) His transactions as broker (agent) 
are limited to: 

(i) The sale and redemption of re-
deemable securities of registered in-
vestment companies or of interests or 
participations in an insurance com-
pany separate account, whether or not 
registered as an investment company; 

(ii) The solicitation of share accounts 
for savings and loan associations in-
sured by an instrumentality of the 
United States; and 

(iii) The sale of securities for the ac-
count of a customer to obtain funds for 
immediate reinvestment in redeemable 
securities of registered investment 
companies; and 

(3) He promptly transmits all funds 
and delivers all securities received in 
connection with his activities as a 
broker or dealer, and does not other-

wise hold funds or securities for, or owe 
money or securities to, customers. 

Notwithstanding the foregoing, this 
rule shall not apply to any insurance 
company which is a registered broker- 
dealer, and which otherwise meets all 
of the conditions in paragraphs (a)(1), 
(2), and (3) of this section, solely by 
reason of its participation in trans-
actions that are a part of the business 
of insurance, including the purchasing, 
selling, or holding of securities for or 
on behalf of such company’s general 
and separate accounts. 

(b) Any member, broker, or dealer 
who is subject to the provisions of this 
rule shall at least once in each cal-
endar quarter-year: 

(1) Physically examine and count all 
securities held including securities 
that are the subjects of repurchase or 
reverse repurchase agreements; 

(2) Account for all securities in trans-
fer, in transit, pledged, loaned, bor-
rowed, deposited, failed to receive, 
failed to deliver, subject to repurchase 
or reverse repurchase agreements or 
otherwise subject to his control or di-
rection but not in his physical posses-
sion by examination and comparison of 
the supporting detail records with the 
appropriate ledger control accounts; 

(3) Verify all securities in transfer, in 
transit, pledge, loaned, borrowed, de-
posited, failed to receive, failed to de-
liver, subject to repurchase or reverse 
repurchase agreements or otherwise 
subject to his control or direction but 
not in his physical possession, where 
such securities have been in said status 
for longer than thirty days; 

(4) Compare the results of the count 
and verification with his records; and 

(5) Record on the books and records 
of the member, broker, or dealer all un-
resolved differences setting forth the 
security involved and date of compari-
son in a security count difference ac-
count no later than 7 business days 
after the date of each required quar-
terly security examination, count, and 
verification in accordance with the re-
quirements provided in paragraph (c) of 
this section. Provided, however, That no 
examination, count, verification, and 
comparison for the purpose of this sec-
tion shall be within 2 months of or 
more than 4 months following a prior 

VerDate Aug<31>2005 10:28 Apr 25, 2006 Jkt 208056 PO 00000 Frm 00454 Fmt 8010 Sfmt 8010 Y:\SGML\208056.XXX 208056



445 

Securities and Exchange Commission § 240.17a–21 

examination, count, verification, and 
comparison made hereunder. 

(c) The examination, count, 
verification, and comparison may be 
made either as of a date certain or on 
a cyclical basis covering the entire list 
of securities. In either case the rec-
ordation shall be effected within 7 busi-
ness days subsequent to the examina-
tion, count, verification, and compari-
son of a particular security. In the 
event that an examination, count, 
verification, and comparison is made 
on a cyclical basis, it shall not extend 
over more than 1 calendar quarter- 
year, and no security shall be exam-
ined, counted, verified, or compared for 
the purpose of this rule less than 2 
months or more than 4 months after a 
prior examination, count, verification, 
and comparison. 

(d) The examination, count, 
verification, and comparison shall be 
made or supervised by persons whose 
regular duties do not require them to 
have direct responsibility for the prop-
er care and protection of the securities 
or the making or preservation of the 
subject records. 

(e) The provisions of this section 
shall not apply to a broker or dealer 
registered pursuant to section 
15(b)(11)(A) of the Act (15 U.S.C. 
78o(b)(11)(A)) that is not a member of 
either a national securities exchange 
pursuant to section 6(a) of the Act (15 
U.S.C. 78f(a)) or a national securities 
association registered pursuant to sec-
tion 15A(a) of the Act (15 U.S.C. 78o– 
3(a)). 

(f) The Commission may, upon writ-
ten request, exempt from the provi-
sions of this section, either uncondi-
tionally or on specified terms and con-
ditions, any member, broker, or dealer 
who satisfies the Commission that it is 
not necessary in the public interest 
and for the protection of investors to 
subject the particular member, broker, 
or dealer to certain or all of the provi-
sions of this section, because of the 
special nature of his business, the safe-
guards he has established for the pro-
tection of customers’ funds and securi-
ties, or such other reason as the Com-
mission deems appropriate. 

[36 FR 21179, Nov. 4, 1971, as amended at 42 
FR 23790, May 10, 1977; 52 FR 22299, June 11, 
1987; 67 FR 58300, Sept. 13, 2002] 

§ 240.17a–18 [Reserved] 

§ 240.17a–19 Form X–17A–19 Report by 
national securities exchanges and 
registered national securities asso-
ciations of changes in the member-
ship status of any of their members. 

Every national securities exchange 
and every registered national securi-
ties association shall file with the 
Commission at its principal office in 
Washington, DC, and with the Securi-
ties Investor Protection Corporation 
such information as is required by 
§ 249.635 of this chapter on Form X–17A– 
19 within 5 business days of the occur-
rence of the initiation of the member-
ship of any person or the suspension or 
termination of the membership of any 
member. Nothing in this section shall 
be deemed to relieve a national securi-
ties exchange or a registered national 
securities association of its respon-
sibilities under § 240.17a–5(b)(5) except 
that, to the extent a national securi-
ties exchange or a registered national 
securities association promptly files a 
report on Form X–17A–19 including 
therewith, inter alia, information suffi-
cient to satisfy the requirements of 
§ 240.17a–5(b)(5), it shall not be required 
to file a report pursuant to § 240.17a– 
5(b). Upon the occurrence of the events 
described in this paragraph, every na-
tional securities exchange and every 
registered national securities associa-
tion shall notify in writing such mem-
ber of its responsibilities under 
§ 240.17a–5(b). 

[45 FR 39841, June 12, 1980] 

§ 240.17a–21 Reports of the Municipal 
Securities Rulemaking Board. 

(a) Annual Report of the Municipal Se-
curities Rulemaking Board. The Munic-
ipal Securities Rulemaking Board shall 
file annual reports with the Commis-
sion as follows: 

(1) Prior to October 1, 1976, the Mu-
nicipal Securities Rulemaking Board 
shall file with the Commission an an-
nual report for the period from its for-
mation until June 30, 1976 and shall in-
clude whatever information, data and 
recommendations it considers advis-
able with regard to matters within its 
jurisdiction. 

(2) Prior to December 1, 1977, the Mu-
nicipal Securities Rulemaking Board 
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shall file with the Commission an an-
nual report for the period from July 1, 
1976 until September 30, 1977 and shall 
include whatever information, data and 
recommendations it considers advis-
able with regard to matters within its 
jurisdiction. 

(3) Prior to December 1 of each year 
beginning in 1978, the Municipal Secu-
rities Rulemaking Board shall file with 
the Commission an annual report for 
the twelve months immediately pre-
ceding October 1 of that year and shall 
include whatever information, data and 
recommendations it considers advis-
able with regard to matters within its 
jurisdiction. 

(4) The Municipal Securities Rule-
making Board shall include in its an-
nual report a statement and an anal-
ysis of its expenses and operations in-
cluding: 

(i) A balance sheet as of the end of 
the period covered by the report and a 
statement of revenues and expenses for 
the Board for that period; 

(ii) The rules of the Board including 
any written interpretations of the 
rules or staff interpretive letters, ex-
cept that this information may be in-
cluded in the annual report once every 
three years and shall be up to date as 
of the latest practicable date within 3 
months of the date on which this infor-
mation is filed. If the Board publishes 
or cooperates in the publication of this 
information on an annual or more fre-
quent basis, in lieu of including such 
information in the annual report the 
Board may: 

(A) Identify the publication in which 
such information is available, the 
name, address, and telephone number 
of the person from whom such publica-
tion may be obtained, and the price 
thereof; and 

(B) Certify to the accuracy of such 
information as of its date. If the Board 
keeps this information up to date and 
makes it available to the Commission 
and the public upon request, in lieu of 
filing such information the Board may 
certify that the information is kept up 
to date and is available to the Commis-
sion and the public upon request; 

(iii) The following information con-
cerning members of the Board: 

(A) Name; 

(B) Dates of commencement and ter-
mination of present term of office; 

(C) Length of time each member has 
held such office; 

(D) Name of principal organization 
with which connected; 

(E) Title; and 
(F) City wherein the principal office 

of such organization is located; 
(iv) Address of the Board, the name 

and address of each person authorized 
to receive notices on behalf of the 
Board from the Commission, and the 
name and address of counsel to the 
Board, if any; and 

(v) A list, including addresses, as of 
the latest practicable date, alphabeti-
cally arranged, of all municipal securi-
ties brokers and municipal securities 
dealers which have paid to the Board 
fees and charges to defray the costs 
and expenses of operating the Board. 

(5) Within 10 days after the discovery 
of any material inaccuracy in its an-
nual report or in any amendment 
thereto the Municipal Securities Rule-
making Board shall file with the Com-
mission an amendment correcting such 
inaccuracy. 

(b) Supplemental reports of the Munic-
ipal Securities Rulemaking Board. The 
Municipal Securities Rulemaking 
Board shall file supplemental reports 
to the Commission as follows: 

(1) Within 10 days after issuing or 
making generally available to munic-
ipal securities brokers and municipal 
securities dealers any materials (in-
cluding notices, circulars, bulletins, 
lists, periodicals, etc.), the Municipal 
Securities Rulemaking Board shall file 
with the Commission three copies of 
such material (unless such material is 
filed with the Commission pursuant to 
Rule 19b–4). 

(2) Within 10 days after any action is 
taken which renders no longer accurate 
any of the information required by 
paragraphs (a)(3) (iii), (iv), (v), and (vi) 
of this section to be contained in the 
annual report of the Municipal Securi-
ties Rulemaking Board (except action 
reported to the Commission pursuant 
to Rule 19b–4), the Board shall file with 
the Commission written notification in 
triplicate setting forth the nature of 
such action and the effective date 
thereof. Such notice may be filed ei-
ther in the form of a letter or in the 
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form of a notice made generally avail-
able to municipal securities brokers 
and municipal securities dealers. 

[41 FR 36200, Aug. 27, 1976, as amended at 59 
FR 66701, Dec. 28, 1994] 

§ 240.17a–22 Supplemental material of 
registered clearing agencies. 

Within ten days after issuing, or 
making generally available, to its par-
ticipants or to other entities with 
whom it has a significant relationship, 
such as pledgees, transfer agents, or 
self-regulatory organizations, any ma-
terial (including, for example, manu-
als, notices, circulars, bulletins, lists, 
or periodicals), a registered clearing 
agency shall file three copies of such 
material with the Commission. A reg-
istered clearing agency for which the 
Commission is not the appropriate reg-
ulatory agency shall at the same time 
file one copy of such material with its 
appropriate regulatory agency. 

[45 FR 73914, Nov. 7, 1980] 

§ 240.17a–23 Recordkeeping and re-
porting requirements relating to 
broker-dealer trading systems. 

(a) Scope of section. This section shall 
apply to any registered broker or deal-
er that acts as the sponsor of a broker- 
dealer trading system. 

(b) Definitions. For purposes of this 
section: 

(1) The term registered broker or dealer 
shall have the meaning ascribed to it 
in Section 3(a)(48) of the Act. 

(2) The term broker-dealer trading sys-
tem means any facility that provides a 
mechanism, automated in full or in 
part, for: 

(i) Collecting, receiving, dissemi-
nating, or displaying system orders; 
and 

(ii) Matching, crossing, or executing 
system orders, or otherwise facilitating 
agreement to the basic terms of a pur-
chase or sale of a security between sys-
tem participants, or between a system 
participant and the system sponsor, 
through use of the system or through 
the system sponsor. 

(3) The term sponsor means any enti-
ty that organizes, operates, admin-
isters, or otherwise directly controls a 
broker-dealer trading system; and, if 
the system operator of such broker- 
dealer trading system is not a reg-

istered broker or dealer, any registered 
broker or dealer that, pursuant to con-
tract, affiliation, or other agreement 
with the system operator, is involved 
materially on a regular basis with exe-
cuting transactions in connection with 
use of the broker-dealer trading sys-
tem, other than solely for its own ac-
count or as a participant in the broker- 
dealer trading system. 

(4) The term system order means any 
order or other communication or indi-
cation submitted by any system partic-
ipant for entry into a trading system 
announcing an interest in purchasing 
or selling a security. The term ‘‘system 
order’’ does not include inquiries or in-
dications of interest that are not en-
tered into a trading system. 

(5) The term system participant means 
any person that is provided access to a 
trading system (whether through com-
puter terminal, access codes, or other 
means) by a system sponsor for the 
purpose of effecting the purchase or 
sale of securities through use of such 
system. 

(c) Recordkeeping. Every registered 
broker or dealer subject to this section 
pursuant to paragraph (a) of this sec-
tion shall: 

(1) Make and keep current the fol-
lowing records relating to the broker- 
dealer trading system: 

(i) A record of participants in the 
broker-dealer trading system (identi-
fying any affiliations between system 
participants and the system sponsor); 

(ii) Daily summaries of trading in the 
broker-dealer trading system, includ-
ing: 

(A) Securities for which transactions 
have been executed through use of such 
system; 

(B) Transaction volume (separately 
stated for trading occurring during 
hours when consolidated trade report-
ing facilities are and are not in oper-
ation), expressed with respect to stock 
in trades, shares and in dollar value, 
and expressed with respect to other se-
curities in trades, number of units of 
securities and in par value, dollar 
value, or other appropriate commonly 
used measure of value of such securi-
ties; and 
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(C) Number of system orders, or 
other identifiable indicator that accu-
rately reflects participant trading in-
terest, as appropriate in light of con-
figuration of the broker-dealer trading 
system (expressed separately for priced 
and unpriced orders, if applicable in 
light of system configuration); 

(iii) Time-sequenced records of each 
transaction effected through the 
broker-dealer trading system, includ-
ing date and time executed, price, size, 
security traded, counterparty identi-
fication information, and method of 
execution (if broker-dealer trading sys-
tem allows alternative means or loca-
tions for execution, such as routing to 
another market, matching with limit 
orders, or executing against the system 
sponsor’s quotations); and 

(2) Preserve, for a period of not less 
than three years, the first two years in 
an easily accessible place, the fol-
lowing records relating to the broker- 
dealer trading system: 

(i) All records required to be made 
pursuant to paragraph (c)(1) of this sec-
tion; and 

(ii) All notices provided by the sys-
tem sponsor to system participants 
generally (or to one or more classes of 
system participant), whether written 
or communicated through the broker- 
dealer trading system or other auto-
mated means, including, but not lim-
ited to, notices addressing hours of sys-
tem operations, system malfunctions, 
changes to system procedures, mainte-
nance of hardware and software, in-
structions pertaining to access to the 
broker-dealer trading system. 

(d) Reporting. (1) Every registered 
broker or dealer subject to this section 
pursuant to paragraph (a) of this sec-
tion shall: 

(i) File the information required by 
Part I of Form 17A–23 (§ 249.636 of this 
chapter) at least 20 calendar days prior 
to operating a broker-dealer trading 
system, or, if the sponsor is operating 
the broker-dealer trading system on 
June 1, 1995, no later than July 1, 1995; 

(ii) During the operation of a broker- 
dealer trading system of which the 
broker or dealer is the sponsor, file the 
information described in Part IA of 
Form 17A–23 (§ 249.636 of this chapter) 
regarding a material change to oper-
ation of the broker-dealer trading sys-

tem as described in any filing pre-
viously made with the Commission 
pursuant to paragraph (d)(1)(i) of this 
section, at least 20 calendar days prior 
to implementing such material change, 
or, where it is commercially impracti-
cable to do so, as soon as possible 
thereafter when the sponsor deter-
mines that it will implement such ma-
terial change, and in any event no later 
than 10 calendar days following the im-
plementation of such change; 

(iii) During the operation of a broker- 
dealer trading system of which the 
broker or dealer is the sponsor, file the 
information described in Part II of 
Form 17A–23 (§ 249.636 of this chapter) 
within 30 calendar days after the end of 
each calendar quarter in which the 
broker-dealer trading system has oper-
ated after July 1, 1995; and 

(iv) Within 10 calendar days after a 
broker-dealer trading system of which 
the broker or dealer is the sponsor 
ceases to operate, file the notice de-
scribed in Part III of Form 17A–23 
(§ 249.636 of this chapter). 

(2) The reports provided for in para-
graph (d) of this section shall be con-
sidered filed upon receipt at the Com-
mission’s principal office in Wash-
ington, DC. Duplicate originals of the 
reports provided for in paragraphs 
(d)(1)(i), (ii), and (iv) of this section 
must be filed with surveillance per-
sonnel designated as such by the self- 
regulatory organization that is the des-
ignated examining authority for the 
broker or dealer pursuant to § 240.17d-1 
simultaneously with filing with the 
Commission. Duplicates of the reports 
required by paragraphs (d)(1)(iii) of this 
section must be provided to such sur-
veillance personnel of such self-regu-
latory authority upon request. All re-
ports filed pursuant to this paragraph 
(d) shall be deemed to be confidential. 

(e) Maintenance of records in alter-
native form. The records required to be 
maintained and preserved pursuant to 
this section may be produced, repro-
duced and maintained pursuant to the 
provisions of § 240.17a-4(f). 

(f) Compliance with other recordkeeping 
and reporting rules. Nothing in this sec-
tion obviates the need for any broker 
or dealer to comply with any other ap-
plicable recordkeeping or reporting re-
quirement in the Act and the rules and 
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regulations thereunder. If the informa-
tion in a record required to be made 
pursuant to this section is preserved in 
a record made pursuant to § 240.17a-3 or 
§ 240.17a-4, or otherwise preserved by 
the sponsor (whether in summary or 
other form), paragraph (c) of this sec-
tion shall not require the sponsor to 
maintain such information in a sepa-
rate file, provided that the sponsor can 
promptly sort and retrieve the infor-
mation as if it had been kept in a sepa-
rate file as a record made pursuant to 
this section, and preserves the informa-
tion in accordance with the time peri-
ods specified in paragraph (c)(2) of this 
section. 

(g) Maintenance of records by others. 
The records required to be maintained 
and preserved pursuant to this section 
may be prepared or maintained by a 
service bureau, depository, or other 
recordkeeping service on behalf of the 
sponsor of a broker-dealer trading sys-
tem, provided such entity complies 
with the provisions of § 240.17a-4(i). 
Agreement with such an entity shall 
not relieve the sponsor of a broker- 
dealer trading system from the respon-
sibility to prepare and maintain 
records as specified in this section. 

(h) Furnishing copies of records. Every 
broker or dealer subject to this section 
pursuant to paragraph (a) of this sec-
tion shall furnish to any representative 
of the Commission promptly upon re-
quest, legible, true and complete copies 
of those records of the sponsor that are 
required to be preserved under this sec-
tion. 

(i) Exemption from this section. The 
Commission, by rule or order, may ex-
empt any sponsor of a broker-dealer 
trading system from all or any of the 
provisions of this section, either un-
conditionally or on specified terms and 
conditions, if the Commission deter-
mines that such exemption is con-
sistent with the public interest or the 
protection of investors. 

[59 FR 66709, Dec. 28, 1994] 

§ 240.17a–25 Electronic submission of 
securities transaction information 
by exchange members, brokers, and 
dealers. 

(a) Every member, broker, or dealer 
subject to § 240.17a–3 shall, upon re-
quest, electronically submit to the 

Commission the securities transaction 
information as required in this section: 

(1) If the transaction was a propri-
etary transaction effected or caused to 
be effected by the member, broker, or 
dealer for any account in which such 
member, broker, or dealer, or person 
associated with the member, broker, or 
dealer, is directly or indirectly inter-
ested, such member, broker or dealer 
shall submit the following information: 

(i) Clearing house number, or alpha 
symbol of the member, broker, or deal-
er submitting the information; 

(ii) Clearing house number(s), or 
alpha symbol(s) of the member(s), 
broker(s) or dealer(s) on the opposite 
side of the transaction; 

(iii) Identifying symbol assigned to 
the security; 

(iv) Date transaction was executed; 
(v) Number of shares, or quantity of 

bonds or options contracts, for each 
specific transaction; whether each 
transaction was a purchase, sale, or 
short sale; and, if an options contract, 
whether open long or short or close 
long or short; 

(vi) Transaction price; 
(vii) Account number; and 
(viii) The identity of the exchange or 

other market where the transaction 
was executed. 

(2) If the transaction was effected or 
caused to be effected by the member, 
broker, or dealer for any customer ac-
count, such member, broker, or dealer 
shall submit the following information: 

(i) Information contained in para-
graphs (a)(1)(i) through (a)(1)(viii) of 
this section; 

(ii) Customer name, address(es), 
branch office number, registered rep-
resentative number, whether the order 
was solicited or unsolicited, date ac-
count opened, and the customer’s tax 
identification number(s); and 

(iii) If the transaction was effected 
for a customer of another member, 
broker, or dealer, whether the other 
member, broker, or dealer was acting 
as principal or agent on the trans-
action. 

(b) In addition to the information in 
paragraph (a) of this section, a mem-
ber, broker, or dealer shall, upon re-
quest, electronically submit to the 
Commission the following securities 
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transaction information for trans-
actions involving entities that trade 
using multiple accounts: 

(1)(i) If part or all of an account’s 
transactions at the reporting member, 
broker, or dealer have been transferred 
or otherwise forwarded to one or more 
accounts at another member, broker, 
or dealer, an identifier for this type of 
transaction; and 

(ii) If part or all of an account’s 
transactions at the reporting member, 
broker, or dealer have been transferred 
or otherwise received from one or more 
other members, brokers, or dealers, an 
identifier for this type of transaction. 

(2)(i) If part or all of an account’s 
transactions at the reporting member, 
broker, or dealer have been transferred 
or otherwise received from another ac-
count at the reporting member, broker, 
or dealer, an identifier for this type of 
transaction; and 

(ii) If part or all of an account’s 
transactions at the reporting member, 
broker, or dealer have been transferred 
or otherwise forwarded to one or more 
other accounts at the reporting mem-
ber, broker, or dealer, an identifier for 
this type of transaction. 

(3) If an account’s transaction was 
processed by a depository institution, 
the identifier assigned to the account 
by the depository institution. 

(c) Every member, broker, or dealer 
shall, upon request, submit to the Com-
mission and, keep current, information 
containing the full name, title, ad-
dress, telephone number(s), facsimile 
number(s), and electronic-mail ad-
dress(es) for each person designated by 
the member, broker, or dealer as re-
sponsible for processing securities 
transaction information requests from 
the Commission. 

(d) The member, broker, or dealer 
should comply with the format for the 
electronic submission of the securities 
transaction information described in 
paragraphs (a) and (b) of this section as 
specified by the member, broker, or 
dealer’s designated self-regulatory or-
ganization under § 240.17d–1, unless oth-
erwise specified by Commission rule. 

[66 FR 35843, July 9, 2001] 

§ 240.17d–1 Examination for compli-
ance with applicable financial re-
sponsibility rules. 

(a) Where a member of SIPC is a 
member of more than one self-regu-
latory organization, the Commission 
shall designate by written notice to 
one of such organizations responsi-
bility for examining such member for 
compliance with applicable financial 
responsibility rules. In making such 
designations the Commission shall 
take into consideration the regulatory 
capabilities and procedures of the self- 
regulatory organizations, availability 
of staff, convenience of location, un-
necessary regulatory duplication, and 
such other factors as the Commission 
may consider germane to the protec-
tion of investors, the cooperation and 
coordination among self-regulatory or-
ganizations, and the development of a 
national market system and a national 
system for the clearance and settle-
ment of securities transactions. 

(b) Upon designation of responsibility 
pursuant to paragraph (a) of this sec-
tion, all other self-regulatory organiza-
tions of which such person is a member 
shall be relieved of such responsibility 
to the extent specified. 

(c) After the Commission has acted 
pursuant to paragraphs (a) and (b) of 
this section, any self-regulatory orga-
nization relieved of responsibility with 
respect to a member may notify cus-
tomers of, and persons doing business 
with, such member of the limited na-
ture of its responsibility for such mem-
ber’s compliance with applicable finan-
cial responsibility rules. 

[41 FR 18809, May 7, 1976] 

§ 240.17d–2 Program for allocation of 
regulatory responsibility. 

(a) Any two or more self-regulatory 
organizations may file with the Com-
mission within ninety (90) days of the 
effective date of this rule, and there-
after as changes in designation are nec-
essary or appropriate, a plan for allo-
cating among the self-regulatory orga-
nizations the responsibility to receive 
regulatory reports from persons who 
are members or participants of more 
than one of such self-regulatory orga-
nizations to examine such persons for 
compliance, or to enforce compliance 
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by such persons, with specified provi-
sions of the Securities Exchange Act of 
1934, the rules and regulations there-
under, and the rules of such self-regu-
latory organizations, or to carry out 
other specified regulatory functions 
with respect to such persons. 

(b) Any plan filed hereunder may 
contain provisions for the allocation 
among the parties of expenses reason-
ably incurred by the self-regulatory or-
ganization having regulatory respon-
sibilities under the plan. 

(c) After appropriate notice and op-
portunity for comment, the Commis-
sion may, by written notice, declare 
such a plan, or any part of the plan, ef-
fective if it finds the plan, or any part 
thereof, necessary or appropriate in the 
public interest and for the protection 
of investors, to foster cooperation and 
coordination among self-regulatory or-
ganizations, or to remove impediments 
to and foster the development of the 
national market system and a national 
system for the clearance and settle-
ment of securities transactions and in 
conformity with the factors set forth 
in section 17(d) of the Securities Ex-
change Act of 1934. 

(d) Upon the effectiveness of such a 
plan or part thereof, any self-regu-
latory organization which is a party to 
the plan shall be relieved of responsi-
bility as to any person for whom such 
responsibility is allocated under the 
plan to another self-regulatory organi-
zation to the extent of such allocation. 

(e) Nothing herein shall preclude any 
self-regulatory organization from en-
tering into more than one plan filed 
hereunder. 

(f) After the Commission has de-
clared a plan or part thereof effective 
pursuant to paragraph (c) of this sec-
tion or acted pursuant to paragraph (g) 
of this section, a self-regulatory orga-
nization relieved of responsibility may 
notify customers of, and persons doing 
business with, such member or partici-
pant of the limited nature of its re-
sponsibility for such member’s or par-
ticipant’s acts, practices, and course of 
business. 

(g) In the event that plans declared 
effective pursuant to paragraph (c) of 
this section do not provide for all mem-
bers or participants or do not allocate 
all regulatory responsibilities, the 

Commission may, after due consider-
ation of the factors enumerated in sec-
tion 17(d)(1) and notice and opportunity 
for comment, designate one or more of 
the self-regulatory organizations re-
sponsible for specified regulatory re-
sponsibilities with respect to such 
members or participants. 

[41 FR 49093, Nov. 8, 1976] 

§ 240.17f–1 Requirements for reporting 
and inquiry with respect to missing, 
lost, counterfeit or stolen securities. 

(a) Definitions. For purposes of this 
section: 

(1) The term reporting institution shall 
include every national securities ex-
change, member thereof, registered se-
curities association, broker, dealer, 
municipal securities dealer, govern-
ment securities broker, government se-
curities dealer, registered transfer 
agent, registered clearing agency, par-
ticipant therein, member of the Fed-
eral Reserve System and bank whose 
deposits are insured by the Federal De-
posit Insurance Corporation; 

(2) The term uncertificated security 
shall mean a security not represented 
by an instrument and the transfer of 
which is registered upon books main-
tained for that purpose by or on behalf 
of the issuer; 

(3) The term global certificate securities 
issue shall mean a securities issue for 
which a single master certificate rep-
resenting the entire issue is registered 
in the nominee name of a registered 
clearing agency and for which bene-
ficial owners cannot receive negotiable 
securities certificates; 

(4) The term customer shall mean any 
person with whom the reporting insti-
tution has entered into at least one 
prior securities-related transaction; 
and 

(5) The term securities-related trans-
action shall mean a purpose, sale or 
pledge of investment securities, or a 
custodial arrangement for investment 
securities. 

(6) The term securities certificate 
means any physical instrument that 
represents or purports to represent 
ownership in a security that was print-
ed by or on behalf of the issuer thereof 
and shall include any such instrument 
that is or was: 

(i) Printed but not issued; 
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(ii) Issued and outstanding, including 
treasury securities; 

(iii) Cancelled, which for this purpose 
means either or both of the procedures 
set forth in § 240.17Ad–19(a)(1); or 

(iv) Counterfeit or reasonably be-
lieved to be counterfeit. 

(7) The term issuer shall include an 
issuer’s: 

(i) Transfer agent(s), paying agent(s), 
tender agent(s), and person(s) providing 
similar services; and 

(ii) Corporate predecessor(s) and suc-
cessor(s). 

(8) The term missing shall include any 
securities certificate that: 

(i) Cannot be located or accounted 
for, but is not believed to be lost or 
stolen; or 

(ii) A transfer agent claims or be-
lieves was destroyed in any manner 
other than by the transfer agent’s own 
certificate destruction procedures as 
provided in § 240.17Ad–19. 

(b) Every reporting institution shall 
register with the Commission or its 
designee in accordance with instruc-
tions issued by the Commission except: 

(1) A member of a national securities 
exchange who effects securities trans-
actions through the trading facilities 
of the exchange and has not received or 
held customer securities within the 
last six months; 

(2) A reporting institution that, with-
in the last six months, limited its secu-
rities activities exclusively to 
uncertificated securities, global securi-
ties issues or any securities issue for 
which neither record nor beneficial 
owners can obtain a negotiable securi-
ties certificate; or 

(3) A reporting institution whose 
business activities, within the last six 
months, did not involve the handling of 
securities certificates. 

(c) Reporting requirements—(1) Stolen 
securities. (i) Every reporting institu-
tion shall report to the Commission or 
its designee, and to a registered trans-
fer agent for the issue, the discovery of 
the theft or loss of any securities cer-
tificates where there is substantial 
basis for believing that criminal activ-
ity was involved. Such report shall be 
made within one business day of the 
discovery and, if the certificate num-
bers of the securities cannot be 

ascertained at that time, they shall be 
reported as soon thereafter as possible. 

(ii) Every reporting institution shall 
promptly report to the Federal Bureau 
of Investigation upon the discovery of 
the theft or loss of any securities cer-
tificate where there is substantial basis 
for believing that criminal activity 
was involved. 

(2) Missing or lost securities. Every re-
porting institution shall report to the 
Commission or its designee, and to a 
registered transfer agent for the issue, 
the discovery of the loss of any securi-
ties certificate where criminal actions 
are not suspected when the securities 
certificate has been missing or lost for 
a period of two business days. Such re-
port shall be made within one business 
day of the end of such period except 
that: 

(i) Securities certificates lost, miss-
ing, or stolen while in transit to cus-
tomers, transfer agents, banks, brokers 
or dealers shall be reported by the de-
livering institution by the later of two 
business days after notice of non-re-
ceipt or as soon after such notice as 
the certificate numbers of the securi-
ties can be ascertained. 

(ii) Where a shipment of retired secu-
rities certificates is in transit between 
any transfer agents, banks, brokers, 
dealers, or other reporting institutions, 
with no affiliation existing between 
such entities, and the delivering insti-
tution fails to receive notice of receipt 
or non-receipt of the certificates, the 
delivering institution shall act to de-
termine the facts. In the event of non- 
delivery where the certificates are not 
recovered by the delivering institution, 
the delivering institution shall report 
the certificates as lost, stolen, or miss-
ing to the Commission or its designee 
within a reasonable time under the cir-
cumstances but in any event within 
twenty business days from the date of 
shipment. 

(iii) Securities certificates considered 
lost or missing as a result of securities 
counts or verifications required by 
rule, regulation or otherwise (e.g., divi-
dend record date verification made as a 
result of firm policy or internal audit 
function report) shall be reported by 
the later of ten business days after 
completion of such securities count or 
verification or as soon after such count 
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or verification as the certificate num-
bers of the securities can be 
ascertained. 

(iv) Securities certificates not re-
ceived during the completion of deliv-
ery, deposit or withdrawal shall be re-
ported in the following manner: 

(A) Where delivery of the securities 
certificates is through a clearing agen-
cy, the delivering institution shall sup-
ply to the receiving institution the cer-
tificate number of the security within 
two business days from the date of re-
quest from the receiving institution. 
The receiving institution shall report 
within one business day of notification 
of the certificate number; 

(B) Where the delivery of securities 
certificates is in person and where the 
delivering institution has a receipt, the 
delivering institution shall supply the 
receiving institution the certificate 
numbers of the securities within two 
business days from the date of request 
from the receiving institution. The re-
ceiving institution shall report within 
one business day of notification of the 
certificate number; 

(C) Where the delivery of securities 
certificates is in person and where the 
delivering institution has no receipt, 
the delivering institution shall report 
within two business days of notifica-
tion of non-receipt by the receiving in-
stitution; or 

(D) Where delivery of securities cer-
tificates is made by mail or via draft, if 
payment is not received within ten 
business days, the delivering institu-
tion shall confirm with the receiving 
institution the failure to receive such 
delivery; if confirmation shows non-re-
ceipt, the delivering institution shall 
report within two business days of such 
confirmation. 

(3) Counterfeit securities. Every report-
ing institution shall report the dis-
covery of any counterfeit securities 
certificate to the Commission or its 
designee, to a registered transfer agent 
for the issue, and to the Federal Bu-
reau of Investigation within one busi-
ness day of such discovery. 

(4) Transfer agent reporting obligations. 
Every transfer agent shall make the re-
ports required above only if it receives 
notification of the loss, theft or coun-
terfeiting from a non-reporting institu-
tion or if it receives notification other 

than on a Form X–17F–1A or if the cer-
tificate was in its possession at the 
time of the loss. 

(5) Recovery. Every reporting institu-
tion that originally reported a lost, 
missing or stolen securities certificate 
pursuant to this Section shall report 
recovery of that securities certificate 
to the Commission or its designee and 
to a registered transfer agent for the 
issue within one business day of such 
recovery or finding. Every reporting in-
stitution that originally made a report 
in which criminality was indicated also 
shall notify the Federal Bureau of In-
vestigation that the securities certifi-
cate has been recovered. 

(6) Information to be reported. All re-
ports made pursuant to this Section 
shall include, if applicable or available, 
the following information with respect 
to each securities certificate: 

(i) Issuer; 
(ii) Type of security and series; 
(iii) Date of issue; 
(iv) Maturity date; 
(v) Denomination; 
(vi) Interest rate; 
(vii) Certificate number, including al-

phabetical prefix or suffix; 
(viii) Name in which registered; 
(ix) Distinguishing characteristics, if 

counterfeit; 
(x) Date of discovery of loss or recov-

ery; 
(xi) CUSIP number; 
(xii) Financial Industry Numbering 

System (‘‘FINS’’) Number; and 
(xiii) Type of loss. 
(7) Forms. Reporting institutions 

shall make all reports to the Commis-
sion or its designee and to a registered 
transfer agent for the issue pursuant to 
this section on Form X–17F–1A. Report-
ing institutions shall make reports to 
the Federal Bureau of Investigation 
pursuant to this Section on Form X– 
17F–1A, unless the reporting institu-
tion is a member of the Federal Re-
serve System or a bank whose deposits 
are insured by the Federal Deposit In-
surance Corporation, in which case re-
ports may be made on the form re-
quired by the institution’s appropriate 
regulatory agency for reports to the 
Federal Bureau of Investigation. 

(d) Required inquiries. (1) Every re-
porting institution (except a reporting 
institution that, acting in its capacity 
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as transfer agent, paying agent, ex-
change agent or tender agent for an eq-
uity issue, or registrar for a bond or 
other debt issue, compares all trans-
actions against a shareholder or bond-
holder list and a current list of stop 
transfers) shall inquire of the Commis-
sion or its designee with respect to 
every securities certificate which 
comes into its possession or keeping, 
whether by pledge, transfer or other-
wise, to ascertain whether such securi-
ties certificate has been reported as 
missing, lost, counterfeit or stolen, un-
less: 

(i) The securities certificate is re-
ceived directly from the issuer or 
issuing agent at issuance; 

(ii) The securities certificate is re-
ceived from another reporting institu-
tion or from a Federal Reserve Bank or 
Branch; 

(iii) The securities certificate is re-
ceived from a customer of the report-
ing institution; and 

(A) Is registered in the name of such 
customer or its nominee; or 

(B) Was previously sold to such cus-
tomer, as verified by the internal 
records of the reporting institution; 

(iv) The securities certificate is re-
ceived as part of a transaction which 
has an aggregate face value of $10,000 
or less in the case of bonds, or market 
value of $10,000 or less in the case of 
stocks; or 

(v) The securities certificate is re-
ceived directly from a drop which is af-
filiated with a reporting institution for 
the purposes of receiving or delivering 
certificates on behalf of the reporting 
institution. 

(2) Form of inquiry. Inquiries shall be 
made in such manner as prescribed by 
the Commission or its designee. 

(3) A reporting institution shall 
make required inquiries by the end of 
the fifth business day after a securities 
certificate comes into its possession or 
keeping, provided that such inquiries 
shall be made before the certificate is 
sold, used as collateral, or sent to an-
other reporting institution. 

(e) Permissive reports and inquiries. 
Every reporting insitution may report 
to or inquire of the Commission or its 
designee with respect to any securities 
certificate not otherwise required by 
this section to be the subject of a re-

port or inquiry. The Commission on 
written request or upon its own motion 
may permit reports to and inquiries of 
the system by any other person or enti-
ty upon such terms and conditions as it 
deems appropriate and necessary in the 
public interest and for the protection 
of investors. 

(f) Exemptions. The following types of 
securities are not subject to para-
graphs (c) and (d) of this section: 

(1) Security issues not assigned 
CUSIP numbers; 

(2) Bond coupons; 
(3) Uncertificated securities; 
(4) Global securities issues; and 
(5) Any securities issue for which nei-

ther record nor beneficial owners can 
obtain a negotiable securities certifi-
cates. 

(g) Recordkeeping. Every reporting in-
stitution shall maintain and preserve 
in an easily accessible place for three 
years copies of all Forms X–17F–1A 
filed pursuant to this section, all 
agreements between reporting institu-
tions regarding registration or other 
aspects of this section, and all con-
firmations or other information re-
ceived from the Commission or its des-
ignee as a result of inquiry. 

(Secs. 2, 17, and 23, 15 U.S.C. 78b, 78q, 78w) 

[44 FR 31503, May 31, 1979; 45 FR 14022, Mar. 
3, 1980, as amended at 53 FR 37289, Sept. 26, 
1988; 53 FR 40721, Oct. 18, 1988; 68 FR 74400, 
Dec. 23, 2003] 

§ 240.17f–2 Fingerprinting of securities 
industry personnel. 

(a) Exemptions for the fingerprinting re-
quirement. Except as otherwise provided 
in paragraph (a)(1) or (2) of this sec-
tion, every member of a national secu-
rities exchange, broker, dealer, reg-
istered transfer agent and registered 
clearing agency shall require that each 
of its partners, directors, officers and 
employees be fingerprinted and shall 
submit, or cause to be submitted, the 
fingerprints of such persons to the At-
torney General of the United States or 
its designee for identification and ap-
propriate processing. 

(1) Permissive exemptions. Every mem-
ber of a national securities exchange, 
broker, dealer, registered transfer 
agent and registered clearing agency 
may claim one or more of the exemp-
tions in paragraph (a)(1) (i), (ii), (iii) or 
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(iv) of this section; Provided, That all 
the requirements of paragraph (e) of 
this section are also satisfied. 

(i) Member of a national securities ex-
change, broker, dealer or registered clear-
ing agency. Every person who is a part-
ner, director, officer or employee of a 
member of a national securities ex-
change, broker, dealer, or registered 
clearing agency shall be exempt if that 
person: 

(A) Is not engaged in the sale of secu-
rities; 

(B) Does not regularly have access to 
the keeping, handling or processing of 
(1) securities, (2) monies, or (3) the 
original books and records relating to 
the securities or the monies; and 

(C) Does not have direct supervisory 
responsibility over persons engaged in 
the activities referred to in paragraphs 
(a)(1)(i) (A) and (B) of this section. 

(ii) Registered transfer agents. Every 
person who is a partner, director, offi-
cer or employee of a registered transfer 
agent shall be exempt if that person: 

(A) Is not engaged in transfer agent 
functions (as defined in section 3(a)(25) 
of the Securities Exchange Act of 1934) 
or activities incidental thereto; or 

(B) Meets the conditions in para-
graphs (a)(1)(i) (B) and (C) of this sec-
tion. 

(iii) Registered broker-dealers engaged 
in sales of certain securities. Every part-
ner, director, officer and employee of a 
registered broker or dealer who satis-
fies paragraph (a)(1)(i)(B) of this sec-
tion shall be exempt if that broker or 
dealer: 

(A) Is engaged exclusively in the sale 
of shares of registered open-end man-
agement investment companies, vari-
able contracts, or interests in limited 
partnerships, unit investment trusts or 
real estate investment trusts; Provided, 
That those securities ordinarily are 
not evidenced by certificates; 

(B) Is current in its continuing obli-
gation under §§ 240.15b1–1 and 15b3–1(b) 
to update Item 10 of Form BD to dis-
close the existence of any statutory 
disqualification set forth in sections 
3(a)(39), 15(b)(4) and 15(b)(6) of the Secu-
rities Exchange Act of 1934; 

(C) Has insurance or bonding indem-
nifying it for losses to customers 
caused by the fraudulent or criminal 
acts of any of its partners, directors, 

officers or employees for whom an ex-
emption is being claimed under para-
graph (a)(1)(iii) of this section; and 

(D) Is subject to the jurisdiction of a 
state insurance department with re-
spect to its sale of variable contracts. 

(iv) Illegible fingerprint cards. Every 
person who is a partner, director, offi-
cer or employee shall be exempt if that 
member of a national securities ex-
change, broker, dealer, registered 
transfer agent or registered clearing 
agency, on at least three occasions: 

(A) Attempts in good faith to obtain 
from such person a complete set of fin-
gerprints acceptable to the Attorney 
General or its designee for identifica-
tion and appropriate processing by re-
quiring that person to be fingerprinted, 
by having that person’s fingerprints 
rolled by a person competent to do so 
and by submitting the fingerprint 
cards for that person to the Attorney 
General of the United States or its des-
ignee in accordance with proper proce-
dures; 

(B) Has that person’s fingerprint 
cards returned to it by the Attorney 
General of the United States or its des-
ignee without that person’s finger-
prints having been identified because 
the fingerprints were illegible; and 

(C) Retains the returned fingerprint 
cards and any other required records in 
accordance with paragraph (d) of this 
section and §§ 240.17a–3(a)(13), 17a–4(e)(2) 
and 240.17Ad–7(e)(1) under the Securi-
ties Exchange Act of 1934. 

(2) Other exemptions by application to 
the Commission. The Commission, upon 
specified terms, conditions and periods, 
may grant exemptions to any class of 
partners, directors, officers or employ-
ees of any member of a national securi-
ties exchange, broker, dealer, reg-
istered transfer agent or registered 
clearing agency, if the Commission 
finds that such action is not incon-
sistent with the public interest or the 
protection of investors. 

(b) Fingerprinting pursuant to other 
law. Every member of a national secu-
rities exchange, broker, dealer, reg-
istered transfer agent and registered 
clearing agency may satisfy the 
fingerprinting requirement of section 
17(f)(2) of the Securities Exchange Act 
of 1934 as to any partner, director, offi-
cer or employee, if: 
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(1) The person, in connection with his 
or her present employment with such 
organization, has been fingerprinted 
pursuant to any other law, statute, 
rule or regulation of any state or fed-
eral government or agency thereof; 

(2) The fingerprint cards for that per-
son are submitted, or are caused to be 
submitted, to the Attorney General of 
the United States or its designee for 
identification and appropriate proc-
essing, and the Attorney General or its 
designee has processed those finger-
print cards; and 

(3) The processed fingerprint cards or 
any substitute records, together with 
any information received from the At-
torney General or its designee, are 
maintained in accordance with para-
graph (d) of this section. 

(c) Fingerprinting plans of self-regu-
latory organizations. The fingerprinting 
requirement of section 17(f)(2) of the 
Securities Exchange Act of 1934 may be 
satisfied by submitting appropriate and 
complete fingerprint cards to a reg-
istered national securities exchange or 
to a registered national securities asso-
ciation which, pursuant to a plan filed 
with, and declared effective by, the 
Commission, forwards such fingerprint 
cards to the Attorney General of the 
United States or its designee for identi-
fication and appropriate processing. 
Any plan filed by a registered national 
securities exchange or a registered na-
tional securities association shall not 
become effective, unless declared effec-
tive by the Commission as not incon-
sistent with the public interest or the 
protection of investors; and, in declar-
ing any such plan effective, the Com-
mission may impose any terms and 
conditions relating to the provisions of 
the plan and the period of its effective-
ness as it may deem necessary or ap-
propriate in the public interest, for the 
protection of investors, or otherwise in 
furtherance of the purposes of the Se-
curities Exchange Act of 1934. 

(d) Record maintenance—(1) Mainte-
nance of processed fingerprint cards and 
other related information. Every member 
of a national securities exchange, 
broker, dealer, registered transfer 
agent and registered clearing agency 
shall maintain the processed finger-
print card or any substitute record 
when such card is not returned after 

processing, together with any informa-
tion received from the Attorney Gen-
eral or its designee, for every person 
required to be fingerprinted under sec-
tion 17(f)(2) of the Securities Exchange 
Act of 1934 and for persons who have 
complied with this section pursuant to 
paragraph (b) or (c) of this section. 
Every substitute record shall state the 
name of the person whose fingerprint 
card was submitted to the Attorney 
General of the United States, the name 
of the member of a national securities 
exchange, broker, dealer, registered 
transfer agent or registered clearing 
agency that submitted the fingerprint 
card, the name of the person or organi-
zation that rolled the fingerprints, the 
date on which the fingerprints were 
rolled, and the date the fingerprint 
card was submitted to the Attorney 
General of the United States. The proc-
essed fingerprint card and every other 
substitute record containing the infor-
mation required by this paragraph, to-
gether with any information received 
from the Attorney General of the 
United States, shall be kept in an eas-
ily accessible place at the organiza-
tion’s principal office and shall be 
made available upon request to the 
Commission, the appropriate regu-
latory agency (if not the Commission) 
or other designated examining author-
ity. The organization’s principal office 
must provide to the regional, branch or 
satellite office actually employing the 
person written evidence that the per-
son’s fingerprints have been processed 
by the FBI, and must provide to that 
office a copy of any criminal history 
record information received from the 
FBI. All fingerprint cards, records and 
information required to be maintained 
under this paragraph shall be retained 
for a period of not less than three years 
after termination of that person’s em-
ployment or relationship with the or-
ganization. 

(2) Record maintenance by designated 
examining authorities. The records re-
quired to be maintained and preserved 
by a member of a national securities 
exchange, broker, or dealer pursuant to 
the requirements of paragraph (d)(1) of 
this section may be maintained and 
preserved on behalf of that member, 
broker, or dealer by a self-regulatory 
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organization that is also the des-
ignated examining authority for that 
member, broker or dealer, Provided 
That the self-regulatory organization 
has filed in accordance with § 240.17f– 
2(c) a fingerprinting plan or amend-
ments to an existing plan concerning 
the storage and maintenance of records 
and that plan, as amended, has been de-
clared effective by the Commission, 
and Provided Further That: 

(i) Such records are subject at any 
time, or from time to time, to reason-
able periodic, special or other examina-
tions by representatives of the Com-
mission; and 

(ii) The self-regulatory organization 
furnishes to the Commission, upon de-
mand, at either the principal office or 
at the regional office complete, correct 
and current hard copies of any and all 
such records. 

(3) Reproduction of records on micro-
film. The records required to be main-
tained pursuant to paragraph (d)(1) of 
this section may be produced or repro-
duced on microfilm and preserved in 
that form. If such microfilm substi-
tution for hard copy is made by a mem-
ber of a national securities exchange, 
broker, dealer, registered transfer 
agent or registered clearing agency, or 
by a self-regulatory organization main-
taining and storing records pursuant to 
paragraph (d)(2) of this section, it shall 
at all times: 

(i) Have available for examination by 
the Commission, the appropriate regu-
latory agency (if not the Commission) 
or other designated examining author-
ity, facilities for the immediate, easily 
readable projection of the microfilm 
and for the production of easily read-
able and legible facsimile enlarge-
ments; 

(ii) File and index the films in such a 
manner as to permit the immediate lo-
cation and retrieval of any particular 
record; 

(iii) Be ready to provide, and imme-
diately provide, any facsimile enlarge-
ment which the Commission, the ap-
propriate regulatory agency (if not the 
Commission) or other designated exam-
ining authority by their examiners or 
other representatives may request; and 

(iv) For the period for which the 
microfilm records are required to be 
maintained, store separately from the 

original microfilm records a copy of 
the microfilm records. 

(e) Notice requirement. Every member 
of a national securities exchange, 
broker, dealer, registered transfer 
agent and registered clearing agency 
that claims one or more of the exemp-
tions in paragraph (a)(1) of this section 
shall make and keep current a state-
ment entitled ‘‘Notice Pursuant to 
Rule 17f–2’’ containing the information 
specified in paragraph (e)(1) of this sec-
tion. 

(1) Contents of statement. The Notice 
required by paragraph (e) of this sec-
tion shall: 

(i) State the name of the organiza-
tion and state whether it is a member 
of a national securities exchange, 
broker, dealer, registered transfer 
agent, or registered clearing agency; 

(ii) Identify by division, department, 
class, or name and position within the 
organization all persons who are 
claimed to have satisfied the 
fingerprinting requirement of section 
17(f)(2) of the Securities Exchange Act 
of 1934 pursuant to paragraph (b) of this 
section; 

(iii) Identify by division, department, 
class, title or position within the orga-
nization all persons claimed to be ex-
empt under paragraphs (a)(1)(i) through 
(iii) of this section, and identify by 
name all persons claimed to be exempt 
under paragraph (a)(1)(iv). Persons 
identified under this paragraph 
(e)(1)(iii) shall be exempt from the re-
quirement of section 17(f)(2) of the Se-
curities Exchange Act of 1934 unless 
notified to the contrary by the Com-
mission; 

(iv) Describe, in generic terms, the 
nature of the duties of the person or 
classes of persons, and the nature of 
the functions and operations of the di-
visions and departments, identified as 
exempt in paragraph (e)(1)(iii) of this 
section; and 

(v) Describe the security measures 
utilized to ensure that only those per-
sons who have been fingerprinted in ac-
cordance with the fingerprinting re-
quirement of section 17(f)(2) of the Se-
curities Exchange Act of 1934 or who 
are exempt under paragraph (a)(1)(iv) 
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of this section have access to the keep-
ing, handling or processing of securi-
ties or monies or the original books 
and records relating thereto. 

(2) Record maintenance. A copy of the 
Notice required to be made and kept 
current under paragraph (e) of this sec-
tion shall be kept in an easily acces-
sible place at the organization’s prin-
cipal office and at the office employing 
the persons for whom exemptions are 
claimed and shall be made available 
upon request for inspection by the 
Commission, appropriate regulatory 
agency (if not the Commission) or 
other designated examining authority. 

(3) Exemption from the notice require-
ment. A registered transfer agent that 
performs transfer agent functions only 
on behalf of itself as an issuer and that 
receives fewer than 500 items for trans-
fer and fewer than 500 items for proc-
essing during any six consecutive 
months shall be exempt from the no-
tice requirement of paragraph (c) of 
this section. 

[47 FR 54060, Dec. 1, 1982] 

§ 240.17h–1T Risk assessment record-
keeping requirements for associ-
ated persons of brokers and deal-
ers. 

(a) Requirement to maintain and pre-
serve information. (1) Every broker or 
dealer registered with the Commission 
pursuant to section 15 of the Act, and 
every municipal securities dealer reg-
istered pursuant to Section 15B of the 
Act for which the Commission is the 
appropriate regulatory agency, unless 
exempt pursuant to paragraph (d) of 
this section, shall maintain and pre-
serve the following information: 

(i) An organizational chart which in-
cludes the broker or dealer and all its 
associated persons. Included in the or-
ganizational chart shall be a designa-
tion of which associated persons are 
Material Associated Persons as that 
term is used in paragraph (a)(2) of this 
section; 

(ii) Written policies, procedures, or 
systems concerning the broker or deal-
er’s: 

(A) Method(s) for monitoring and 
controlling financial and operational 
risks to it resulting from the activities 
of any of its associated persons, other 
than a natural person; 

(B) Financing and capital adequacy, 
including information regarding 
sources of funding, together with a nar-
rative discussion by management of 
the liquidity of the material assets, the 
structure of debt capital, and sources 
of alternative funding; and 

(C) Trading positions and risks, such 
as records regarding reporting respon-
sibilities for trading activities, policies 
relating to restrictions or limitations 
on trading securities and financial in-
struments or products, and a descrip-
tion of the types of reviews conducted 
to monitor existing positions, and limi-
tations or restrictions on trading ac-
tivities. 

(iii) A description of all material 
pending legal or arbitration pro-
ceedings involving a Material Associ-
ated Person or the broker or dealer 
that are required to be disclosed by the 
ultimate holding company under gen-
erally accepted accounting principles 
on a consolidated basis; 

(iv) Consolidated and consolidating 
balance sheets, prepared in accordance 
with generally accepted accounting 
principles, which may be unaudited and 
which shall include the notes to the fi-
nancial statements, as of quarter end 
for the broker or dealer and its ulti-
mate holding company; 

(v) Quarterly consolidated and con-
solidating income statements and con-
solidated cash flow statements, pre-
pared in accordance with generally ac-
cepted accounting principles, which 
may be unaudited and which shall in-
clude the notes to the financial state-
ments, for the broker or dealer and its 
ultimate holding company; 

(vi) The amount as of quarter end, 
and at month end if greater than quar-
ter end, of the aggregate long and short 
securities and commodities positions 
held by each Material Associated Per-
son, including a separate listing of 
each single unhedged securities or 
commodities position, other than U.S. 
government or agency securities, that 
exceeds the Materiality Threshold at 
any month end; 

(vii) The notional or contractual 
amounts, and in the case of options, 
the value of the underlying instru-
ments, as of quarter end, of financial 
instruments with off-balance sheet risk 
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and financial instruments with con-
centrations of credit risk (as those 
terms are used in Statement of Finan-
cial Accounting Standards No. 105) 
where the Material Associated Person 
operates a trading book, with a sepa-
rate entry of each commitment where 
the credit risk (as that term is used in 
Statement of Financial Accounting 
Standards No. 105) with respect to a 
counterparty exceeds the Materiality 
Threshold at quarter end; 

(viii) The aggregate amount as of 
quarter end, and the amount at month 
end if greater than quarter end, of all 
bridge loans and those other material 
unsecured extensions of credit (not in-
cluding intra-group receivables) with 
an initial or remaining maturity of less 
than one year by each Material Associ-
ated Person, together with the allow-
ance for losses for such transactions, 
including a specific description of any 
extensions of credit to a single bor-
rower exceeding the Materiality 
Threshold at any month end; 

(ix) The aggregate amount as of quar-
ter end, and the amount at month end 
if greater than quarter end, of commer-
cial paper, secured and other unsecured 
borrowing, bank loans, lines of credit, 
or any other borrowings, and the prin-
cipal installments of long-term or me-
dium-term debt, scheduled to mature 
within twelve months from the most 
recent fiscal quarter for the broker or 
dealer and each Material Associated 
Person; and 

(x) Data relating to real estate ac-
tivities, including mortgage loans and 
investments in real estate, but not in-
cluding trading positions in whole 
loans, conducted by each Material As-
sociated Person, including: 

(A) Real estate loans and invest-
ments by type of property, such as con-
struction and development, residential, 
commercial and industrial or farmland; 

(B) The geographic distribution, as of 
quarter end, by type of loan or invest-
ment where the amount exceeds the 
Materiality Threshold at quarter end; 

(C) The aggregate carrying value of 
loans which each Material Associated 
Person deems to be not current as to 
interest or principal, together with the 
Material Associated Person’s criteria 
for the determination of which loans 
are not current, or which are in the 

process of foreclosure or that have been 
restructured; 

(D) The allowance for losses on loans 
and on investment real estate by type 
of loan or investment, and the activity 
in the allowance for losses account; 
and 

(E) Information about risk con-
centration in the real estate invest-
ment and loan portfolio, including in-
formation about risk concentration to 
a single borrower or location of prop-
erty if the risk concentration exceeds 
the Materiality Threshold at quarter 
end. 

(2) The determination of whether an 
associated person of a broker or dealer 
is a Material Associated Person shall 
involve consideration of all aspects of 
the activities of, and the relationship 
between, both entities, including with-
out limitation, the following factors: 

(i) The legal relationship between the 
broker or dealer and the associated 
person; 

(ii) The overall financing require-
ments of the broker or dealer and the 
associated person, and the degree, if 
any, to which the broker or dealer and 
the associated person are financially 
dependent on each other; 

(iii) The degree, if any, to which the 
broker or dealer or its customers rely 
on the associated person for oper-
ational support or services in connec-
tion with the broker’s or dealer’s busi-
ness; 

(iv) The level of risk present in the 
activities of the broker’s or dealer’s as-
sociated persons; and 

(v) The extent to which the associ-
ated person has the authority or the 
ability to cause a withdrawal of capital 
from the broker or dealer. 

(3) The information, reports and 
records required by the provisions of 
this section shall be maintained and 
preserved in accordance with the provi-
sions of § 240.17a–4 and shall be kept for 
a period of not less than three years in 
an easily accessible place. 

(4) For the purposes of this section 
and § 240.17h–2T, the term ‘‘Materiality 
Threshold’’ shall mean the greater of: 

(i) $100 million; or 
(ii) 10 percent of the broker or deal-

er’s tentative net capital based on the 
most recently filed Form X–17A–5 or 10 
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percent of the Material Associated Per-
son’s tangible net worth, whichever is 
greater. 

(b) Special provisions with respect to 
material associated persons subject to the 
supervision of certain domestic regulators. 
A broker or dealer shall be deemed to 
be in compliance with the record-
keeping requirements of paragraph (a) 
of this section with respect to a Mate-
rial Associated Person if: 

(1) Such Material Associated Person 
is subject to examination by, or the re-
porting requirements of, a Federal 
banking agency and the broker or deal-
er maintains in accordance with the 
provisions of this section copies of all 
reports submitted by such Material As-
sociated Person with the Federal bank-
ing agency pursuant to section 5211 of 
the Revised Statutes, section 9 of the 
Federal Reserve Act, section 7(a) of the 
Federal Deposit Insurance Act, section 
10(b) of the Home Owners’ Loan Act, or 
section 5 of the Bank Holding Company 
Act of 1956 other than the Form FR 
2068; or 

(2) If such Material Associated Per-
son is subject to the supervision of an 
insurance commissioner or other simi-
lar official or agency of a state, and the 
broker or dealer maintains in accord-
ance with the provisions of this section 
copies of the Annual and Quarterly 
Statements with Schedules and Exhib-
its prepared by the insurance company 
on forms prescribed by the National 
Association of Insurance Commis-
sioners; or 

(3) In the event an insurance com-
pany is not required to prepare Quar-
terly Statements on forms prescribed 
by the National Association of Insur-
ance Commissioners, the broker or 
dealer must maintain and preserve the 
records required by paragraph (a) of 
this section on a quarterly basis; or 

(4) In the case of a Material Associ-
ated Person that is subject to the su-
pervision of the Commodity Futures 
Trading Commission, the broker or 
dealer maintains in accordance with 
the provisions of this section copies of 
the reports filed on Forms 1 FR-FCM 
or 1 FR-IB by such Material Associated 
Person with the Commodity Futures 
Trading Commission. 

(c) Special provisions with respect to 
material associated persons subject to the 

supervision of a foreign financial regu-
latory authority. A broker or dealer 
shall be deemed to be in compliance 
with the recordkeeping requirements of 
paragraph (a) of this section with re-
spect to a Material Associated Person 
if such broker or dealer maintains in 
accordance with the provisions of this 
section copies of the reports filed by 
such Material Associated Persons with 
a Foreign Financial Regulatory Au-
thority. The broker or dealer shall 
maintain a copy of the original report 
and a copy translated into the English 
language. For the purposes of this sec-
tion, the term Foreign Financial Regu-
latory Authority shall have the mean-
ing set forth in section 3(a)(51) of the 
Act. 

(d) Exemptions. (1) The provisions of 
this section shall not apply to any 
broker or dealer which is exempt from 
the provisions of § 240.15c3–3: 

(i) Pursuant to paragraph (k)(1) of 
§ 240.15c3–3; or 

(ii) Pursuant to paragraph (k)(2) of 
§ 240.15c3–3; or 

(iii) If the broker or dealer does not 
qualify for an exemption from the pro-
visions of § 240.15c3–3 and such broker 
or dealer does not hold funds or securi-
ties for, or owe money or securities to, 
customers and does not carry the ac-
counts of or for customers; unless 

(iv) In the case of paragraphs 
(d)(1)(ii) or (d)(1)(iii) of this section, the 
broker or dealer maintains capital in-
cluding debt subordinated in accord-
ance with appendix D of § 240.15c3–1 
equal to or greater than $20,000,000. 

(2) The provisions of this section 
shall not apply to any broker or dealer 
which maintains capital including debt 
subordinated in accordance with appen-
dix D of section 240.15c3–1 of less than 
$250,000, even if the broker or dealer 
hold funds or securities for, or owes 
money or securities to, customers or 
carries the accounts of or for cus-
tomers. 

(3) In calculating capital for the pur-
poses of this paragraph, a broker or 
dealer shall include the equity capital 
and subordinated debt of any other reg-
istered brokers or dealers that are as-
sociated with the broker or dealer and 
are not otherwise exempt from the pro-
visions pursuant to paragraph (d)(1)(i) 
of this section. 
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(4) The provisions of this section 
shall not apply to a broker or dealer 
that computes certain of its capital 
charges in accordance with § 240.15c3–1e 
if that broker or dealer is affiliated 
with an ultimate holding company that 
is not an ultimate holding company 
that has a principal regulator, as de-
fined in § 240.15c3–1(c)(13). 

(5) The provisions of this section 
shall not apply to a broker or dealer af-
filiated with a supervised investment 
bank holding company, as defined in 
§ 240.17i–1(a). 

(6) The Commission may, upon writ-
ten application by a Reporting Broker 
or Dealer, exempt from the provisions 
of this section, either unconditionally 
or on specified terms and conditions, 
any brokers or dealers associated with 
such Reporting Broker or Dealer. The 
term ‘‘Reporting Broker or Dealer’’ 
shall mean, in the case of a broker or 
dealer that is associated with other 
registered brokers or dealers, the 
broker or dealer which maintains the 
greatest amount of net capital as re-
ported on its most recently fixed Form 
X–17A–5. In granting exemptions under 
this section, the Commission shall con-
sider, among other factors, whether the 
records and other information required 
to be maintained pursuant to this sec-
tion concerning the Material Associ-
ated Persons of the broker or dealer as-
sociated with the Reporting Broker or 
Dealer will be available to the Commis-
sion pursuant to § 240.17h–2T. 

(e) Location of records. A broker or 
dealer required to maintain records 
concerning a Material Associated Per-
son pursuant to this section may main-
tain those records either at the Mate-
rial Associated Person or at a records 
storage facility provided that the 
records are located within the bound-
aries of the United States and the 
records are kept in an easily accessible 
place, as that term is used in § 240.17a– 
4. In order to operate pursuant to the 
provisions of this paragraph, the Mate-
rial Associated Person or other entity 
maintaining the records shall file with 
the Commission a written undertaking 
in form acceptable to the Commission, 
signed by a duly authorized person, to 
the effect that the records will be 
treated as if the broker or dealer was 
maintaining the records pursuant to 

this section and that the entity main-
taining the records undertakes to per-
mit examination of such records at any 
time or from time to time during busi-
ness hours by representatives or des-
ignees of the Commission and to 
promptly furnish the Commission or 
its designee true, correct, complete and 
current hard copy of any or all or any 
part of such records. The election to 
operate pursuant to the provisions of 
this paragraph shall not relieve the 
broker or dealer required to maintain 
and preserve such records from any of 
its responsibilities under this section 
or section 240.17h–2T. 

(f) Confidentiality. All information ob-
tained by the Commission pursuant to 
the provisions of this section from a 
broker or dealer concerning a Material 
Associated Person shall be deemed con-
fidential information for the purposes 
of section 24(b) of the Act. 

(g) Temporary implementation schedule. 
Every broker or dealer subject to the 
requirements of this section shall 
maintain and preserve the information 
required by paragraphs (a)(1)(i), (ii), 
and (iii) of this section commencing 
September 30, 1992. Commencing De-
cember 31, 1992, the provisions of this 
section shall apply in their entirety. 

[57 FR 32168, July 21, 1992, as amended at 58 
FR 25774, Apr. 28, 1993; 69 FR 34472, June 21, 
2004; 69 FR 34494, June 21, 2004] 

§ 240.17h–2T Risk assessment report-
ing requirements for brokers and 
dealers. 

(a) Reporting requirements of risk as-
sessment information required to be main-
tained by section 240.17h–1T. (1) Every 
broker or dealer registered with the 
Commission pursuant to section 15 of 
the Act, and every municipal securities 
dealer registered pursuant to section 
15B of the Act for which the Commis-
sion is the appropriate regulatory 
agency, unless exempt pursuant to 
paragraph (b) of this section, shall file 
a Form 17–H within 60 calendar days 
after the end of each fiscal quarter. 
The Form 17–H for the fourth fiscal 
quarter shall be filed within 60 cal-
endar days of the end of the fiscal year. 
The cumulative year-end financial 
statements required by section 240.17h– 
1T may be filed separately within 105 
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calendar days of the end of the fiscal 
year. 

(2) The reports required to be filed 
pursuant to paragraph (a)(1) of this sec-
tion shall be considered filed when re-
ceived at the Commission’s principal 
office in Washington, DC. 

(3) For the purposes of this section, 
the term Material Associated Person 
shall have the meaning used in 
§ 240.17h–1T. 

(b) Exemptions. (1) The provisions of 
this section shall not apply to any 
broker or dealer which is exempt from 
the provisions of section 240.15c3–3: 

(i) Pursuant to paragraph (k)(1) of 
§ 240.15c3–3; or 

(ii) Pursuant to paragraph (k)(2) of 
§ 240.15c3–3; or 

(iii) If the broker or dealer does not 
qualify for an exemption from the pro-
visions of § 240.15c3–3 and such broker 
or dealer does not hold funds or securi-
ties for, or owe money or securities to, 
customers and does not carry the ac-
counts of or for customers; unless 

(iv) In the case of paragraphs 
(b)(1)(ii) or (b)(1)(iii) of this section, the 
broker or dealer maintains capital in-
cluding debt subordinated in accord-
ance with appendix D of § 240.15c3–1 
equal to or greater than $20,000,000. 

(2) The provisions of this section 
shall not apply to any broker or dealer 
which maintains capital including debt 
subordinated in accordance with appen-
dix D of § 240.15c3–1 of less than $250,000, 
even if the broker or dealer hold funds 
or securities for, or owes money or se-
curities to, customers or carries the ac-
counts of or for customers. 

(3) In calculating capital and subordi-
nated debt for the purposes of this sec-
tion, a broker or dealer shall include 
the equity capital and subordinated 
debt of any other registered brokers or 
dealers that are associated with the 
broker or dealer and are not otherwise 
exempt from the provisions pursuant 
to paragraph (b)(1)(i) of this section. 

(4) The provisions of this section 
shall not apply to a broker or dealer 
that computes certain of its capital 
charges in accordance with § 240.15c3–1e 
if that broker or dealer is affiliated 
with an ultimate holding company that 
is not an ultimate holding company 
that has a principal regulator, as de-
fined in § 240.15c3–1(c)(13). 

(5) The provisions of this section 
shall not apply to a broker or dealer af-
filiated with a supervised investment 
bank holding company, as defined in 
§ 240.17i–1(a). 

(6) The Commission may, upon writ-
ten application by a Reporting Broker 
or Dealer, exempt from the provisions 
of this section, either unconditionally 
or on specified terms and conditions, 
any brokers or dealers associated with 
the Reporting Broker or Dealer. The 
term ‘‘Reporting Broker or Dealer’’ 
shall mean, in the case of a broker or 
dealer that is associated with other 
registered brokers or dealers, the 
broker or dealer which maintains the 
greatest amount of net capital as re-
ported on its most recently filed Form 
X–17A–5. In granting exemptions under 
this section, the Commission shall con-
sider, among other factors, whether the 
records and other information required 
to be maintained pursuant to § 240.17h– 
1T concerning the Material Associated 
Persons of the broker or dealer associ-
ated with the Reporting Broker or 
Dealer will be available to the Commis-
sion pursuant to the provisions of this 
section. 

(c) Special provisions with respect to 
material associated persons subject to the 
supervision of certain domestic regulators. 
A broker or dealer shall be deemed to 
be in compliance with the reporting re-
quirements of paragraph (a) of this sec-
tion with respect to a Material Associ-
ated Person if: 

(1) Such Material Associated Person 
is subject to examination by or the re-
porting requirements of a Federal 
banking agency and the broker or deal-
er or such Material Associated Person 
furnishes in accordance with paragraph 
(a) of this section copies of reports 
filed on Form FR Y–9C, Form FR Y–6, 
Form FR Y–7, and Form FR 2068 by the 
Material Associated Person with the 
Federal banking agency pursuant to 
section 5211 of the Revised Statutes, 
section 9 of the Federal Reserve Act, 
section 7(a) of the Federal Deposit In-
surance Act, section 10(b) of the Home 
Owners’ Loan Act, or section 5 of the 
Bank Holding Company Act of 1956; or 

(2) If the Material Associated Person 
is subject to the supervision of an in-
surance commissioner or other similar 
official agency of a state; and 
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(i) In the case of a Material Associ-
ated Person organized as a public stock 
company, the broker or dealer fur-
nishes in accordance with the provi-
sions of this section copies of the fil-
ings made by the insurance company 
pursuant to sections 13 or 15 of the Act 
and the Investment Company Act of 
1940; or 

(ii) In the case of Material Associated 
Person organized as a mutual insur-
ance company or a non-public stock 
company, the broker or dealer fur-
nishes in accordance with the provi-
sions of this section copies of the An-
nual and Quarterly Statements pre-
pared by the insurance company on 
forms prescribed by the National Asso-
ciation of Insurance Commissioners. 
The Annual Statement furnished to the 
Commission pursuant to this section 
shall include: The classification (dis-
tribution by state) section from the 
schedule of real estate; distribution by 
state, the interest overdue (more than 
three months), in process of fore-
closure, and foreclosed properties 
transferred to real estate during the 
year sections from the schedule of 
mortgages; and the quality and matu-
rity distribution of all bonds at state-
ment values and by major types of 
issues section from the schedule of 
bonds and stocks. All other Schedules 
and Exhibits to such Annual and Quar-
terly Statements shall be maintained 
at the broker-dealer pursuant to the 
provisions of § 240.17h–1T but not fur-
nished to the Commission. 

(iii) In the event an insurance com-
pany organized as a stock or mutual 
company is not required to prepare 
Quarterly Statements, the broker or 
dealer must file with the Commission a 
Form 17–H in accordance with the pro-
visions of this section on a quarterly 
basis. 

(3) In the case of a Material Associ-
ated Person that is subject to the su-
pervision of the Commodity Futures 
Trading Commission, the broker or 
dealer furnishes in accordance with the 
provisions of this section copies of the 
reports filed by the Material Associ-
ated Person with the Commodity Fu-
tures Trading Commission on Forms 1 
FR-FCM or 1 FR-IB. 

(4) No broker or dealer shall be re-
quired to furnish to the Commission 

any examination report of any Federal 
banking agency or any supervisory rec-
ommendations or analyses contained 
therein with respect to a Material As-
sociated Person that is subject to the 
regulation of a Federal banking agen-
cy. All information received by the 
Commission pursuant to this section 
concerning a Material Associated Per-
son that is subject to examination by 
or the reporting requirements of a Fed-
eral banking agency shall be deemed 
confidential for the purposes of section 
24(b) of the Act. 

(5) The furnishing of any information 
or documents by a broker or dealer 
pursuant to this section shall not con-
stitute an admission for any purpose 
that a Material Associated Person is 
otherwise subject to the Act. Any doc-
uments or information furnished to the 
Commission by a broker or dealer pur-
suant to this rule shall not be deemed 
to be ‘‘filed’’ for the purposes of the li-
abilities set forth in section 18 of the 
Act. 

(d) Special provisions with respect to 
material associated persons subject to the 
supervision of a foreign financial regu-
latory authority. A broker or dealer 
shall be deemed to be in compliance 
with the reporting requirements of this 
section with respect to a Material As-
sociated Person if such broker or deal-
er furnishes in accordance with the 
provisions of this section copies of the 
reports filed by such Material Associ-
ated Person with a Foreign Financial 
Regulatory Authority. The broker or 
dealer shall file a copy of the original 
report and a copy translated into the 
English language. For the purposes of 
this section, the term Foreign Finan-
cial Regulatory Authority shall have 
the meaning set forth in section 
3(a)(51) of the Act. 

(e) Confidentiality. All information 
obtained by the Commission pursuant 
to the provisions of this section from a 
broker or dealer concerning a Material 
Associated Person shall be deemed con-
fidential information for the purposes 
of section 24(b) of the Act. 

(f) Temporary implementation schedule. 
Every broker or dealer subject to the 
requirements of this section shall file 
the information required by Items 1, 2 
and 3 of Form 17–H by October 31, 1992. 
Commencing December 31, 1992, the 
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provisions of this section shall apply in 
their entirety. 

[57 FR 32170, July 21, 1992, as amended at 69 
FR 34472, June 21, 2004; 69 FR 34494, June 21, 
2004] 

SUPERVISED INVESTMENT BANK HOLDING 
COMPANY RULES 

PRELIMINARY NOTE: Rules 17i–1 through 
17i–8 set forth a program of supervision at 
the holding company level for supervised in-
vestment bank holding companies. This pro-
gram is designed to reduce the likelihood 
that financial and operational weakness in a 
supervised investment bank holding com-
pany will destabilize broker or dealer or the 
broader financial system. The focus of this 
supervision of the supervised investment 
bank holding company is its financial and 
operational condition and its risk manage-
ment controls and methodologies. 

§ 240.17i–1 Definitions. 
(a) For purposes of §§ 240.17i–1 

through 240.17i–8, the terms investment 
bank holding company, supervised invest-
ment bank holding company, affiliate, 
bank, bank holding company, company, 
control, savings association, insured 
bank, foreign bank, person associated 
with an investment bank holding com-
pany and associated person of an invest-
ment bank holding company shall have 
the same meaning as set forth in sec-
tion 17(i)(5) of the Act (15 U.S.C. 
78q(i)(5)). 

(b) For purposes of §§ 240.17i–2 
through 240.17i–8, the term affiliate 
group shall include the supervised in-
vestment bank holding company and 
every affiliate of the supervised invest-
ment bank holding company. 

(c) For purposes of §§ 240.17i–1 
through 240.17i–8, the term material af-
filiate shall mean any member of the af-
filiate group that is material to the su-
pervised investment bank holding com-
pany. 

[69 FR 34494, June 21, 2004] 

§ 240.17i–2 Notice of intention to be su-
pervised by the Commission as a su-
pervised investment bank holding 
company. 

(a) An investment bank holding com-
pany that owns or controls a broker or 
dealer may file with the Commission a 
written notice of intention to become 
supervised by the Commission pursu-
ant to section 17(i) of the Act (15 U.S.C. 

78q(i)), provided that the investment 
bank holding company is not: 

(1) An affiliate of an insured bank 
(other than an institution described in 
paragraph (D), (F), or (G) of section 
2(c)(2), or held under section 4(f), of the 
Bank Holding Company Act of 1956) (12 
U.S.C. 1841(c)(2)(D), (F), or (G) and 12 
U.S.C. 1843(f)) or a savings association; 

(2) A foreign bank, foreign company, 
or company that is described in section 
8(a) of the International Banking Act 
of 1978 (12 U.S.C. 3106(a)); or 

(3) A foreign bank that controls, di-
rectly or indirectly, a corporation 
chartered under section 25A of the Fed-
eral Reserve Act (12 U.S.C. 611). 

(b) To become supervised as a super-
vised investment bank holding com-
pany an investment bank holding com-
pany shall file a notice of intention 
that includes the following: 

(1) A request to become supervised by 
the Commission as a supervised invest-
ment bank holding company; 

(2) A statement certifying that the 
investment bank holding company is 
not an entity described in section 
17(i)(1)(A)(i)–(iii) of the Act (15 U.S.C. 
78q(i)(1)(A)(i)–(iii)); 

(3) Documentation demonstrating 
that the investment bank holding com-
pany owns or controls a broker or deal-
er that maintains a substantial pres-
ence in the securities business as evi-
denced either by its holding $100 mil-
lion or more in tentative net capital as 
calculated pursuant to § 240.15c3–1 or by 
any other information that the Com-
mission determines is appropriate; and 

(4) Supplemental information includ-
ing: 

(i) A description of the business and 
organization of the investment bank 
holding company; 

(ii) An alphabetical list of each mem-
ber of the affiliate group, with an iden-
tification of the financial regulator, if 
any, by whom the affiliate is regulated, 
and a designation as to whether the af-
filiate is a material affiliate; 

(iii) An organizational chart that 
identifies the investment bank holding 
company, each broker or dealer owned 
or controlled by the investment bank 
holding company, and each material 
affiliate; 

(iv) Consolidated and consolidating 
financial statements of the affiliate 

VerDate Aug<31>2005 10:28 Apr 25, 2006 Jkt 208056 PO 00000 Frm 00474 Fmt 8010 Sfmt 8010 Y:\SGML\208056.XXX 208056


		Superintendent of Documents
	2014-10-29T10:22:02-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




