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17 CFR Ch. II (4–1–06 Edition) § 240.3a12–4 

§ 240.3a12–4 Exemptions from sections 
15(a) and 15(c)(3) for certain mort-
gage securities. 

(a) When used in this Rule the fol-
lowing terms shall have the meanings 
indicated: 

(1) The term whole loan mortgage 
means an evidence of indebtedness se-
cured by mortgage, deed of trust, or 
other lien upon real estate or upon 
leasehold interests therein where the 
entire mortgage, deed or other lien is 
transferred with the entire evidence of 
indebtedness. 

(2) The term aggregated whole loan 
mortgage means two or more whole loan 
mortgages that are grouped together 
and sold to one person in one trans-
action. 

(3) The term participation interest 
means an undivided interest rep-
resenting one of only two such inter-
ests in a whole loan mortgage or in an 
aggregated whole loan mortgage, pro-
vided that the other interest is re-
tained by the originator of such par-
ticipation interest. 

(4) The term commitment means a con-
tract to purchase a whole loan mort-
gage, an aggregated whole loan mort-
gage or a participation interest which 
by its terms requires that the contract 
be fully executed within 2 years. 

(5) The term mortgage security means 
a whole loan mortgage, an aggregated 
whole loan mortgage, a participation 
interest, or a commitment. 

(b) A mortgage security shall be 
deemed an ‘‘exempted security’’ for 
purposes of subsections (a) and (c)(3) of 
section 15 of the Act provided that, in 
the case of and at the time of any sale 
of the mortgage security by a broker or 
dealer, such mortgage security is not 
in default and has an unpaid principal 
amount of at least $50,000. 

[39 FR 19945, June 5, 1974] 

§ 240.3a12–5 Exemption of certain in-
vestment contract securities from 
sections 7(c) and 11(d)(1). 

(a) An investment contract security 
involving the direct ownership of speci-
fied residential real property shall be 
exempted from the provisions of sec-
tions 7(c) and 11(d)(1) of the Act with 
respect to any transaction by a broker 
or dealer who, directly or indirectly, 
arranges for the extension or mainte-

nance of credit on the security to or 
from a customer, if the credit: 

(1) Is secured by a lien, mortgage, 
deed of trust, or any other similar se-
curity interest related only to real 
property: Provided, however, That this 
provision shall not prevent a lender 
from requiring (i) a security interest in 
the common areas and recreational fa-
cilities or furniture and fixtures inci-
dental to the investment contract if 
the purchase of such furniture and fix-
tures is required by, or subject to the 
approval of, the issuer, as a condition 
of purchase; or (ii) an assignment of fu-
ture rentals in the event of default by 
the purchaser or a co-signer or guar-
antor on the debt obligation other than 
the issuer, its affiliates, or any broker 
or dealer offering such securities; 

(2) Is to be repaid by periodic pay-
ments of principal and interest pursu-
ant to an amortization schedule estab-
lished by the governing instruments: 
Provided, however, That this provision 
shall not prevent the extension of cred-
it on terms which require the payment 
of interest only, if extended in compli-
ance with the other provisions of this 
rule; and 

(3) Is extended by a lender which is 
not, directly or indirectly controlling, 
controlled by, or under common con-
trol with the broker or dealer or the 
issuer of the securities or affiliates 
thereof. 

(b) For purposes of this rule: 
(1) Residential real property shall mean 

real property containing living accom-
modations, whether used on a perma-
nent or transient basis, and may in-
clude furniture or fixtures if required 
as a condition of purchase of the in-
vestment contract or if subject to the 
approval of the issuer. 

(2) Direct ownership shall mean own-
ership of a fee or leasehold estate or a 
beneficial interest in a trust the pur-
chase of which, under applicable local 
law, is financed and secured by a secu-
rity interest therein similar to a mort-
gage or deed of trust, but it shall not 
include an interest in a real estate in-
vestment trust, an interest in a general 
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