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If we find in any postpayment valida-
tion review that more or less than the 
correct amount of payment was made 
for a claim, we will determine that an 
overpayment or underpayment has oc-
curred and will notify the State VR 
agency or alternate participant that 
we will make the appropriate adjust-
ment. 

(d) Appeals. If the State VR agency or 
alternate participant disagrees with 
our determination under this section, 
it may appeal that determination in 
accordance with § 416.2227. For purposes 
of this section, an appeal must be filed 
within 60 days after receiving the no-
tice of our determination. 

[59 FR 11920, Mar. 15, 1994] 

§ 416.2222 Confidentiality of informa-
tion and records. 

The State or alternate participant 
shall comply with the provisions for 
confidentiality of information, includ-
ing the security of systems, and 
records requirements described in 20 
CFR part 401 and pertinent written 
guidelines (see § 416.2223). 

§ 416.2223 Other Federal laws and reg-
ulations. 

Each State VR agency and alternate 
participant shall comply with the pro-
visions of other Federal laws and regu-
lations that directly affect its respon-
sibilities in carrying out the vocational 
rehabilitation function. 

§ 416.2227 Resolution of disputes. 
(a) Disputes on the amount to be paid. 

The appropriate SSA official will no-
tify the State VR agency or alternate 
participant in writing of his or her de-
termination concerning the amount to 
be paid. If the State VR agency (see 
§ 416.2218(b) for alternate participants) 
disagrees with that determination, the 
State VR agency may request reconsid-
eration in writing within 60 days after 
receiving the notice of determination. 
The Commissioner will make a deter-
mination and notify the State VR 
agency of that decision in writing, usu-
ally, no later than 45 days from the 
date of the State VR agency’s appeal. 
The decision by the Commissioner will 
be final and conclusive upon the State 
VR agency unless the State VR agency 
appeals that decision in writing in ac-

cordance with 45 CFR part 16 to the De-
partment of Health and Human Serv-
ices’ Departmental Appeals Board 
within 30 days after receiving the Com-
missioner’s decision. 

(b) Disputes on whether there was a 
continuous period of SGA and whether 
VR services contributed to a continuous 
period of SGA. The rules in paragraph 
(a) of this section will apply, except 
that the Commissioner’s decision will 
be final and conclusive. There is no 
right of appeal to the Departmental 
Appeals Board. 

(c) Disputes on determinations made by 
the Commissioner which affect a disabled 
or blind beneficiary’s rights to benefits. 
Determinations made by the Commis-
sioner which affect an individual’s 
right to benefits (e.g., determinations 
that disability or blindness benefits 
should be terminated, denied, sus-
pended, continued or begun at a dif-
ferent date than alleged) cannot be ap-
pealed by a State VR agency or alter-
nate participant. Because these deter-
minations are an intergral part of the 
disability or blindness benefits claims 
process, they can only be appealed by 
the beneficiary or applicant whose 
rights are affected or by his or her au-
thorized representative. However, if an 
appeal of an unfavorable determination 
is made by the individual and is suc-
cessful, the new determination would 
also apply for purposes of this subpart. 
While a VR agency or alternate partici-
pant cannot appeal a determination 
made by the Commissioner which af-
fects a beneficiary’s or applicant’s 
rights, the VR agency can furnish any 
evidence it may have which would sup-
port a revision of a determination. 

[48 FR 6297, Feb. 10, 1983, as amended at 55 
FR 8458, Mar. 8, 1990; 62 FR 38456, July 18, 
1997] 

PART 418—MEDICARE SUBSIDIES 

Subparts A–C [Reserved] 

Subpart D—Medicare Part D Subsidies 

INTRODUCTION, GENERAL PROVISIONS, AND 
DEFINITIONS 

Sec. 
418.3001 What is this subpart about? 
418.3005 Purpose and administration of the 

program. 
418.3010 Definitions. 
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ELIGIBILITY FOR A MEDICARE PRESCRIPTION 
DRUG SUBSIDY 

418.3101 How do you become eligible for a 
subsidy? 

418.3105 Who does not need to file an appli-
cation for a subsidy? 

418.3110 What happens when you apply for a 
subsidy? 

418.3115 What events will make you ineli-
gible for a subsidy? 

418.3120 What happens if your cir-
cumstances change after we determine 
you are eligible for a subsidy? 

418.3123 When is a change in your subsidy 
effective? 

418.3125 What are redeterminations? 

FILING OF APPLICATION 

418.3201 Must you file an application to be-
come eligible for a subsidy? 

418.3205 What makes an application a claim 
for a subsidy? 

418.3210 What is a prescribed application for 
a subsidy? 

418.3215 Who may file your application for a 
subsidy? 

418.3220 When is your application considered 
filed? 

418.3225 How long will your application re-
main in effect? 

418.3230 When will we use your subsidy in-
quiry as your filing date? 

INCOME 

418.3301 What is income? 
418.3305 What is not income? 
418.3310 Whose income do we count? 
418.3315 What is earned income? 
418.3320 How do we count your earned in-

come? 
418.3325 What earned income do we not 

count? 
418.3330 What is unearned income? 
418.3335 What types of unearned income do 

we count? 
418.3340 How do we count your unearned in-

come? 
418.3345 How do we determine the value of 

in-kind support and maintenance? 
418.3350 What types of unearned income do 

we not count? 

RESOURCES 

418.3401 What are resources? 
418.3405 What types of resources do we 

count? 
418.3410 Whose resources do we count? 
418.3415 How do we determine countable re-

sources? 
418.3420 How are funds held in financial in-

stitution accounts counted? 
418.3425 What resources do we exclude from 

counting? 

ADJUSTMENTS AND TERMINATIONS 

418.3501 What could cause us to increase or 
reduce your subsidy or terminate your 
subsidy eligibility? 

418.3505 How would an increase, reduction 
or termination affect you? 

418.3510 When would an increase, reduction 
or termination start? 

418.3515 How could you qualify for a subsidy 
again? 

DETERMINATIONS AND THE ADMINISTRATIVE 
REVIEW PROCESS 

418.3601 When do you have the right to ad-
ministrative review? 

418.3605 What is an initial determination? 
418.3610 Is there administrative or judicial 

review for administrative actions that 
are not initial determinations? 

418.3615 Will we mail you a notice of the ini-
tial determination? 

418.3620 What is the effect of an initial de-
termination? 

418.3625 What is the process for administra-
tive review? 

418.3630 How do you request administrative 
review? 

418.3635 Can anyone request administrative 
review on your behalf? 

418.3640 How do we determine if you had 
good cause for missing the deadline to re-
quest administrative review? 

418.3645 Can you request that the decision- 
maker be disqualified? 

418.3650 How do we make our decision upon 
review? 

418.3655 How will we notify you of our deci-
sion after our review? 

418.3665 Can your request for a hearing or 
case review be dismissed? 

418.3670 How will you be notified of the dis-
missal? 

418.3675 How does our decision affect you? 
418.3678 What is the process for correcting 

Agency clerical errors? 
418.3680 What happens if your case is re-

manded by a Federal court? 

SOURCE: 70 FR 77675, Dec. 30, 2005, unless 
otherwise noted. 

Subparts A–C [Reserved] 

Subpart D—Medicare Part D 
Subsidies 

AUTHORITY: Secs. 702(a)(5) and 1860D–1, 
1860D–14 and –15 of the Social Security Act 
(42 U.S.C. 902(a)(5),1395w–101, 1395w–114, and 
–115). 
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INTRODUCTION, GENERAL PROVISIONS, 
AND DEFINITIONS 

§ 418.3001 What is this subpart about? 
This subpart D relates to sections 

1860D–1 through 1860D–24 of title XVIII 
of the Social Security Act (the Act) as 
added by section 101 of the Medicare 
Prescription Drug, Improvement, and 
Modernization Act of 2003 (Pub. L. 108– 
173). Sections 1860D–1 through 1860D–24 
established Part D of title XVIII of the 
Act to create a Medicare program 
known as the Voluntary Prescription 
Drug Benefit Program. Section 1860D– 
14, codified into the Act by section 101, 
includes a provision for subsidies of 
prescription drug premiums and of 
Part D cost-sharing requirements for 
Medicare beneficiaries whose income 
and resources do not exceed certain 
levels. The regulations in this subpart 
explain how we decide whether you are 
eligible for a Part D premium subsidy 
as defined in 42 CFR 423.780 and cost- 
sharing subsidy as defined in 42 CFR 
423.782. The rules are divided into the 
following groups of sections according 
to subject content: 

(a) Sections 418.3001 through 418.3010 
contain the introduction, a statement 
of the general purpose underlying the 
subsidy program for the Voluntary 
Prescription Drug Benefit Program 
under Medicare Part D, general provi-
sions that apply to the subsidy pro-
gram, a description of how we admin-
ister the program, and definitions of 
terms that we use in this subpart. 

(b) Sections 418.3101 through 418.3125 
contain the general requirements that 
you must meet in order to be eligible 
for a subsidy. These sections set forth 
the subsidy eligibility requirements of 
being a Medicare beneficiary, of having 
income and resources below certain 
levels, and of filing an application. 
These sections also explain when we 
will redetermine your eligibility for a 
subsidy and the period covered by a re-
determination. 

(c) Sections 418.3201 through 418.3230 
contain the rules that relate to the fil-
ing of subsidy applications. 

(d) Sections 418.3301 through 418.3350 
contain the rules that explain how we 
consider your income (and your 
spouse’s income, if applicable) and de-
fine what income we count when we de-

cide whether you are eligible for a sub-
sidy. 

(e) Sections 418.3401 through 418.3425 
contain the rules that explain how we 
consider your resources (and your 
spouse’s resources, if applicable) and 
define what resources we count when 
we decide whether you are eligible for 
a subsidy. 

(f) Sections 418.3501 through 418.3515 
contain the rules that explain when we 
will adjust or when we will terminate 
your eligibility for a subsidy. 

(g) Sections 418.3601 through 418.3680 
contain the rules that we apply when 
you appeal our determination regard-
ing your subsidy eligibility or our de-
termination of whether you should re-
ceive a full or partial subsidy. They 
also contain the rules that explain that 
our decision is binding unless you file 
an action in Federal district court 
seeking review of our final decision and 
what happens if your case is remanded 
by a Federal court 

§ 418.3005 Purpose and administration 
of the program. 

The purpose of the subsidy program 
is to offer help with the costs of pre-
scription drug coverage for individuals 
who meet certain income and resources 
requirements under the law as ex-
plained in this subpart. The Centers for 
Medicare & Medicaid Services (CMS) in 
the Department of Health and Human 
Services has responsibility for adminis-
tration of the Medicare program, in-
cluding the new Medicare Part D Vol-
untary Prescription Drug Benefit Pro-
gram. We notify Medicare beneficiaries 
who appear to have limited income, 
based on our records, about the avail-
ability of the subsidy if they are not al-
ready eligible for this help, and take 
applications for and determine the eli-
gibility of individuals for a subsidy. 

§ 418.3010 Definitions. 

(a) Terms relating to the Act and regu-
lations. 

(1) CMS means the Centers for Medi-
care & Medicaid Services in the De-
partment of Health and Human Serv-
ices. 

(2) Commissioner means the Commis-
sioner of Social Security. 
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(3) Section means a section of the reg-
ulations in part 418 of this chapter un-
less the context indicates otherwise. 

(4) The Act means the Social Security 
Act, as amended. 

(5) Title means a title of the Act. 
(6) We, our or us means the Social Se-

curity Administration (SSA). 
(b) Miscellaneous. 
(1) Claimant means the person who 

files an application for himself or her-
self or the person on whose behalf an 
application is filed. 

(2) Date you receive a notice means 5 
calendar days after the date on the no-
tice, unless you show us you did not re-
ceive it within the 5-day period. 

(3) Decision means the decision we 
make after a hearing. 

(4) Determination means the initial 
determination that we make as defined 
in § 418.3605. 

(5) Family size, for purposes of this 
subpart, means family size as defined 
in 42 CFR 423.772. 

(6) Federal poverty line, for purposes of 
this subpart, has the same meaning as 
Federal poverty line in 42 CFR 423.772. 

(7) Full-benefit dual eligible individual 
for purposes of this subpart, has the 
same meaning as full-benefit dual eligi-
ble individual in 42 CFR 423.772. 

(8) Medicare beneficiary means an in-
dividual who is entitled to or enrolled 
in Medicare Part A (Hospital Insur-
ance) or enrolled in Part B (Supple-
mentary Medical Insurance) or both 
under title XVIII of the Act. 

(9) Periods of limitations ending on Fed-
eral non-workdays Title XVIII of the 
Act and regulations in this subpart re-
quire you to take certain actions with-
in specified time periods or you may 
lose your right to a portion of or your 
entire subsidy. If any such period ends 
on a Saturday, Sunday, Federal legal 
holiday, or any other day all or part of 
which is declared to be a nonworkday 
for Federal employees by statute or 
Executive Order, you will have until 
the next Federal workday to take the 
prescribed action. 

(10) Representative or personal rep-
resentative means a personal represent-
ative as defined in 42 CFR 423.772. 

(11) State, unless otherwise indicated, 
means: 

(i) A State of the United States; or 
(ii) The District of Columbia. 

(12) Subsidy eligible individual, for pur-
poses of this subpart, has the same 
meaning as subsidy eligible individual 
as defined in 42 CFR 423.773. 

(13) Subsidy means an amount CMS 
will pay on behalf of Medicare bene-
ficiaries who are eligible for a subsidy 
of their Medicare Part D costs. The 
amount of a subsidy for a Medicare 
beneficiary depends on the bene-
ficiary’s income as related to house-
hold size, resources, and late enroll-
ment penalties (if any) as explained in 
42 CFR 423.780 and 42 CFR 423.782. We 
do not determine the amount of the 
subsidy, only whether or not the indi-
vidual is eligible for a full or partial 
subsidy. 

(14) United States when used in a geo-
graphical sense means: 

(i) The 50 States; and 
(ii) The District of Columbia 
(1) You or your means the person who 

applies for the subsidy, the person for 
whom an application is filed or anyone 
who may consider applying for a sub-
sidy. 

ELIGIBILITY FOR A MEDICARE 
PRESCRIPTION DRUG SUBSIDY 

§ 418.3101 How do you become eligible 
for a subsidy? 

Unless you are deemed eligible as ex-
plained in § 418.3105 and 42 CFR 
423.773(c), you are eligible for a Medi-
care Part D prescription drug subsidy 
if you meet all of the following require-
ments: 

(a) You are entitled to or enrolled in 
Medicare Part A (Hospital Insurance) 
or enrolled in Medicare Part B (Supple-
mentary Medical Insurance) or both 
under title XVIII of the Act. 

(b) You are enrolled in a Medicare 
prescription drug plan or Medicare Ad-
vantage plan with prescription drug 
coverage. We can also determine your 
eligibility for a subsidy before you en-
roll in one of the above programs. How-
ever, as explained in § 418.3225(b), if we 
determine that you would be eligible 
for a subsidy before you have enrolled 
in a Medicare prescription drug plan or 
Medicare Advantage plan with pre-
scription drug coverage, you must en-
roll in one of these plans to actually 
receive a subsidy. 
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(c) You reside in the United States as 
defined in § 418.3010. 

(d) You (and your spouse, if applica-
ble) meet the income requirements as 
explained in §§ 418.3301 through 418.3350 
and 42 CFR 423.773. 

(e) You (and your spouse, if applica-
ble) meet the resources requirements 
as explained in §§ 418.3401 through 
418.3425 and 42 CFR 423.773. 

(f) You or your personal representa-
tive file an application for a subsidy as 
explained in §§ 418.3201 through 418.3230. 

§ 418.3105 Who does not need to file an 
application for a subsidy? 

Regulations in 42 CFR 423.773(c) ex-
plain who is deemed eligible and does 
not need to file an application for a 
subsidy to be eligible for this assist-
ance. Full-benefit dual eligible bene-
ficiaries are in this category. If bene-
ficiaries have deemed eligibility status 
because they receive Medicaid cov-
erage, are enrolled in a Medicare Sav-
ings Program within their State, or re-
ceive SSI and have Medicare, then 
their subsidy is effective with the first 
month they have deemed eligibility 
status. 

§ 418.3110 What happens when you 
apply for a subsidy? 

(a) When you or your personal rep-
resentative apply for a subsidy, we will 
ask for information that we need to de-
termine if you meet all the require-
ments for a subsidy. You must give us 
complete information. If, based on the 
information you present to us, you do 
not meet all the requirements for eligi-
bility listed in § 418.3101, or if one of the 
events listed in § 418.3115 exists, or you 
fail to submit information we request, 
we will deny your claim. 

(b) If you meet all the requirements 
for eligibility listed in § 418.3101, or you 
meet all the requirements except for 
enrollment in a Medicare Part D plan 
or Medicare Advantage plan with pre-
scription drug coverage, we will send 
you a notice telling you the following: 

(1) You are eligible for a full or par-
tial subsidy for a period not to exceed 
1 year; 

(2) What information we used to 
make this determination including how 
we calculated your income and re-
sources; 

(3) What you may do if your cir-
cumstances change as described in 
§ 418.3120; and 

(4) Your appeal rights. 
(c) If you are not already enrolled 

with a Medicare prescription drug plan 
or a Medicare Advantage plan with pre-
scription drug coverage, you must en-
roll in order to receive your subsidy. 

(d) If you do not meet all the require-
ments for eligibility listed in § 418.3101 
or if § 418.3115 applies to you except for 
enrollment in a Medicare Part D plan 
or Medicare Advantage plan with pre-
scription drug coverage as described in 
§ 418.3225, we will send you a notice tell-
ing you the following: 

(1) You are not eligible for a subsidy; 
(2) The information we used to make 

this determination including how we 
calculated your income or resources; 

(3) You may reapply if your situation 
changes; and 

(4) Your appeal rights. 

§ 418.3115 What events will make you 
ineligible for a subsidy? 

Generally, even if you meet the other 
requirements in §§ 418.3101 through 
418.3125, we will deny your claim or you 
will lose your subsidy if any of the fol-
lowing apply to you: 

(a) You lose entitlement to or are not 
enrolled in Medicare Part A and are 
not enrolled in Medicare Part B. 

(b) You do not enroll or lose your en-
rollment in a Medicare Part D plan or 
Medicare Advantage plan with pre-
scription drug coverage. 

(c) You do not give us information we 
need to determine your eligibility and 
if eligible, whether you should receive 
a full or partial subsidy; or you do not 
give us information we need to deter-
mine whether you continue to be eligi-
ble for a subsidy and if eligible, wheth-
er you should receive a full or partial 
subsidy. 

(d) You knowingly give us false or 
misleading information. 

§ 418.3120 What happens if your cir-
cumstances change after we deter-
mine you are eligible for a subsidy? 

(a) After we determine that you are 
eligible for a subsidy, your subsidy eli-
gibility could change if: 

(1) You marry. 
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(2) You and your spouse, who lives 
with you, divorce. 

(3) Your spouse, who lives with you, 
dies. 

(4) You and your spouse separate (i.e., 
you or your spouse move out of the 
household and you are no longer living 
with your spouse) unless the separation 
is a temporary absence as described in 
§ 404.347 of this chapter. 

(5) You and your spouse resume liv-
ing together after having been sepa-
rated. 

(6) You and your spouse, who lives 
with you, have your marriage annulled. 

(7) You (or your spouse, who lives 
with you, if applicable) expect your es-
timated annual income to increase or 
decrease in the next calendar year. 

(8) You (or your spouse, who lives 
with you, if applicable) expect your re-
sources to increase or decrease in the 
next calendar year. 

(9) Your family size as defined in 42 
CFR 423.772 has changed or will change 
(other than a change resulting from 
one of the events in paragraphs (a)(1) 
through (6) of this section). 

(10) You become eligible for one of 
the programs listed in 42 CFR 
423.773(c). 

(b)(1) When you report one of the 
events listed in paragraphs (a)(1) 
through (a)(6) of this section, or we re-
ceive such a report from another 
source (e.g., a data exchange of reports 
of death), we will send you a redeter-
mination form upon receipt of the re-
port. You must return the completed 
form within 90 days of the date of the 
form. 

(2) When you report one of the events 
listed in paragraphs (a)(7) through 
(a)(9) of this section or we receive such 
a report from another source (e.g., a 
data exchange involving income 
records), we will send you a redeter-
mination form between August and De-
cember to evaluate the change. You 
must return the completed form to us 
within 30 days of the date of the form. 

(3) If we increase, decrease, or termi-
nate your subsidy as a result of the re-
determination, we will send you a no-
tice telling you: 

(i) Whether you can receive a full or 
partial subsidy as described in 42 CFR 
423.780 and 423.782. 

(ii) How we calculated your income 
and resources; 

(iii) When the change in your subsidy 
is effective; 

(iv) Your appeal rights; 
(v) What to do if your situation 

changes. 
(c) If you become eligible for one of 

the programs listed in 42 CFR 
423.773(c), CMS will notify you of any 
change in your subsidy. 

§ 418.3123 When is a change in your 
subsidy effective? 

(a) If we redetermine your subsidy as 
described in § 418.3120(b)(1), any change 
in your subsidy will be effective the 
month following the month of your re-
port. 

(b) If we redetermine your subsidy as 
described in § 418.3120(b)(2), any change 
in your subsidy will be effective in Jan-
uary of the next year. 

(c) If you do not return the redeter-
mination form described in 
§ 418.3120(b)(1), we will terminate your 
subsidy effective with the month fol-
lowing the expiration of the 90-day pe-
riod described in § 418.3120(b)(1). 

(d) If you do not return the redeter-
mination forms described in 
§ 418.3120(b)(2), we will terminate your 
subsidy effective in January of the 
next year. 

§ 418.3125 What are redeterminations? 

(a) Redeterminations defined. A rede-
termination is a periodic review of 
your eligibility to make sure that you 
are still eligible for a subsidy and if so, 
to determine whether you should con-
tinue to receive a full or partial sub-
sidy. This review deals with evaluating 
your income and resources (and those 
of your spouse, who lives with you) and 
will not affect past months of eligi-
bility. It will be used to determine 
your future subsidy eligibility and 
whether you should receive a full or 
partial subsidy for future months. We 
will redetermine your eligibility if we 
made the initial determination of your 
eligibility or if you are deemed eligible 
because you receive SSI benefits. Rules 
regarding redeterminations of initial 
eligibility determinations made by a 
State are described in 42 CFR 423.774. 
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(b) When we make redeterminations. (1) 
We will redetermine your subsidy eligi-
bility within one year after we deter-
mine that you are eligible for the sub-
sidy. 

(2) After the first redetermination, 
we will redetermine your subsidy eligi-
bility at intervals determined by the 
Commissioner. The length of time be-
tween redeterminations varies depend-
ing on the likelihood that your situa-
tion may change in a way that affects 
your eligibility and whether you 
should receive a full or partial subsidy. 

(3) We may also redetermine your eli-
gibility and whether you should receive 
a full or partial subsidy when you tell 
us of a change in your circumstances 
described in § 418.3120. 

(4) We may redetermine your eligi-
bility when we receive information 
from you or from data exchanges with 
Federal and State agencies that may 
affect whether you should receive a full 
or partial subsidy or your eligibility 
for the subsidy. 

(5) We will also redetermine eligi-
bility on a random sample of cases for 
quality assurance purposes. For each 
collection of sample cases, all factors 
affecting eligibility and/or whether you 
should receive a full or partial subsidy 
may be verified by contact with pri-
mary repositories of information rel-
evant to each individual factor (e.g., we 
may contact employers to verify wage 
information). Consequently, we may 
contact a variety of other sources, in 
addition to recontacting you, to verify 
the completeness and accuracy of our 
information. 

FILING OF APPLICATION 

§ 418.3201 Must you file an application 
to become eligible for a subsidy? 

Unless you are a person covered by 
§ 418.3105, in addition to meeting other 
requirements, you or your personal 
representative must file an application 
to become eligible for a subsidy. If you 
believe you may be eligible for a sub-
sidy, you should file an application. 
Filing a subsidy application does not 
commit you to participate in the Part 
D program. Filing an application will: 

(a) Permit us to make a formal deter-
mination on your eligibility for the 

subsidy and whether you should receive 
a full or partial subsidy; 

(b) Assure that you can receive the 
subsidy for any months that you are el-
igible and are enrolled in a Medicare 
Part D plan or Medicare Advantage 
plan with prescription drug coverage; 
and 

(c) Give you the right to appeal if 
you disagree with our determination. 

§ 418.3205 What makes an application 
a claim for a subsidy? 

We will consider your application a 
claim for the subsidy if: 

(a) You, or someone acting on your 
behalf as described in § 418.3215, com-
plete an application on a form pre-
scribed by us; 

(b) You, or someone acting on your 
behalf as described in § 418.3215, file the 
application with us pursuant to 
§ 418.3220; and 

(c) You are alive on the first day of 
the month in which the application is 
filed. 

§ 418.3210 What is a prescribed appli-
cation for a subsidy? 

If you choose to apply with SSA, you 
must file for the subsidy on an applica-
tion prescribed by us. A prescribed ap-
plication may include a printed form, 
an application our employees complete 
on computer screens, or an application 
available online on our Internet Web 
site (www.socialsecurity.gov). See 
§ 418.3220 for places where an applica-
tion for the subsidy may be filed and 
when it is considered filed. 

§ 418.3215 Who may file your applica-
tion for a subsidy? 

You or your personal representative 
(as defined in 42 CFR 423.772) may com-
plete and file your subsidy application. 

§ 418.3220 When is your application 
considered filed? 

(a) General rule. We consider an appli-
cation for a subsidy as described in 
§ 418.3210 to be filed with us on the day 
it is received by either one of our em-
ployees at one of our offices or by one 
of our employees who is authorized to 
receive it at a place other than one of 
our offices or it is considered filed on 
the day it is submitted electronically 
through our Internet Web site. If a 
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State Medicaid agency forwards to us a 
subsidy application that you gave to it, 
we will consider the date you sub-
mitted that application to the State 
Medicaid agency as the filing date. 
(See 42 CFR 423.774 for applications 
filed with a State Medicaid agency.) 

(b) Exceptions. (1) When we receive an 
application that is mailed, we will as-
sume that we received it 5 days earlier 
(unless you can show us that you did 
not receive it within the 5 days) and 
use the earlier date as the application 
filing date if it would result in another 
month of subsidy eligibility. 

(2) We may consider an application to 
be filed on the date a written or oral 
inquiry about your subsidy eligibility 
is made, or the date we receive a par-
tially completed Internet subsidy ap-
plication from our Internet Web site 
where the requirements set forth in 
§ 418.3230 are met. 

§ 418.3225 How long will your applica-
tion remain in effect? 

(a) Your application will remain in 
effect until our determination or deci-
sion has become final and binding 
under § 418.3620. If you appeal our ini-
tial determination, the determination 
does not become final until we issue a 
decision on any appeal you have filed 
under § 418.3655 (see § 418.3675) or dismiss 
the request for a hearing under 
§ 418.3670. 

(b) If, at the time your application is 
filed or before our determination or de-
cision becomes final and binding, you 
meet all the requirements for a subsidy 
as described in 42 CFR 423.773 except 
for enrollment in a Medicare Part D 
plan or Medicare Advantage plan with 
prescription drug coverage, we will 
send you a notice advising you of your 
eligibility for the subsidy and the re-
quirement to enroll in such a plan. 

(c) If you are not entitled to Medi-
care Part A and/or enrolled in Medicare 
Part B at the time your subsidy appli-
cation is filed but you appear to be in 
an enrollment period, we will send you 
a notice advising you that we will not 
make a determination on your applica-
tion until you become entitled to Medi-
care Part A and/or enrolled in Medicare 
Part B. If you are not entitled to Medi-
care Part A and/or enrolled in Medicare 
Part B at the time your application is 

filed and you do not appear to be in an 
enrollment period, we will send you a 
notice advising you that you are not 
eligible for the subsidy because you are 
not entitled to Medicare Part A and/or 
enrolled in Medicare Part B and ex-
plain your appeal rights. 

§ 418.3230 When will we use your sub-
sidy inquiry as your filing date? 

If you or your personal representa-
tive (as defined in 42 CFR 423.772) make 
an oral or written inquiry about the 
subsidy, or partially complete an Inter-
net subsidy application on our Web 
site, we will use the date of the inquiry 
or the date the partial Internet appli-
cation was started as your filing date if 
the following requirements are met: 

(a) The written or oral inquiry indi-
cates your intent to file for the sub-
sidy, or you submit a partially com-
pleted Internet application to us; 

(b) The inquiry, whether in person, 
by telephone, or in writing, is directed 
to an office or an official described in 
§ 418.3220, or a partially completed 
Internet subsidy application is received 
by us; 

(c) You or your personal representa-
tive (as defined in 42 CFR 423.772) file 
an application (as defined in § 418.3210) 
within 60 days after the date of the no-
tice we will send in response to the in-
quiry. The notice will say that we will 
make an initial determination of your 
eligibility for a subsidy, if an applica-
tion is filed within 60 days after the 
date of the notice. We will send the no-
tice to you. Where you are a minor or 
adjudged legally incompetent and your 
personal representative made the in-
quiry, we will send the notice to your 
personal representative; and 

(d) You are alive on the first day of 
the month in which the application is 
filed. 

INCOME 

§ 418.3301 What is income? 

Income is anything you and your 
spouse, who lives with you, receive in 
cash or in-kind that you can use to 
meet your needs for food and shelter. 
Income can be earned income or un-
earned income. 
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§ 418.3305 What is not income? 
Some things you receive are not con-

sidered income because you cannot use 
them to meet your needs for food or 
shelter. The things that are not income 
for purposes of determining eligibility 
and whether you should receive a full 
or partial subsidy are described in 
§ 416.1103 of this chapter. 

§ 418.3310 Whose income do we count? 
(a) We count your income. If you are 

married and live with your spouse in 
the month you file for a subsidy, or 
when we redetermine your eligibility 
for a subsidy as described in § 418.3125, 
we count your income and your 
spouse’s income regardless of whether 
one or both of you apply or are eligible 
for the subsidy. 

(b) We will determine your eligibility 
based on your income alone if you are 
not married or if you are married but 
you are separated from your spouse 
(i.e., you or your spouse move out of 
the household and you are no longer 
living with your spouse) at the time 
you apply for a subsidy or when we re-
determine your eligibility for a subsidy 
as described in § 418.3125. 

(c) If your subsidy is based on your 
income and your spouse’s income and 
we redetermine your subsidy as de-
scribed in § 418.3120(b)(1), we will stop 
counting the income of your spouse in 
the month following the month that we 
receive a report that your marriage 
ended due to death, divorce, or annul-
ment; or a report that you and your 
spouse stopped living together. 

(d) If your subsidy is based on your 
income and your spouse’s income, we 
will continue counting the income of 
both you and your spouse if one of you 
is temporarily away from home as de-
scribed in § 404.347 of this chapter. 

§ 418.3315 What is earned income? 
Earned income is defined in § 416.1110 

of this chapter and may be in cash or 
in kind. We may count more of your 
earned income than you actually re-
ceive. We count gross income, which is 
more than you actually receive, if 
amounts are withheld from earned in-
come because of a garnishment, or to 
pay a debt or other legal obligation 
such as taxes, or to make any other 
similar payments. 

§ 418.3320 How do we count your 
earned income? 

(a) Wages. We count your wages at 
the earliest of the following points: 
when you receive them, when they are 
credited to you, or when they are set 
aside for your use. 

(b) Net earnings from self-employment. 
We count net earnings from self-em-
ployment on a taxable year basis. If 
you have net losses from self-employ-
ment, we deduct them from your other 
earned income. We do not deduct the 
net losses from your unearned income. 

(c) Payments for services performed in a 
sheltered workshop or work activities cen-
ter. We count payments you receive for 
services performed in a sheltered work-
shop or work activities center when 
you receive them or when they are set 
aside for your use. 

(d) In-kind earned income. We count 
the current market value of in-kind 
earned income. For purposes of this 
part, we use the definition of current 
market value in § 416.1101 of this chap-
ter. If you receive an item that is not 
fully paid for and you are responsible 
for the unpaid balance, only the paid- 
up value is income to you (see example 
in § 416.1123(c) of this chapter). 

(e) Certain honoraria and royalties. We 
count honoraria for services rendered 
and royalty payments that you receive 
in connection with any publication of 
your work. We will consider these pay-
ments as available to you when you re-
ceive them, when they are credited to 
your account, or when they are set 
aside for your use, whichever is ear-
liest. 

(f) Period for which earned income is 
counted. For purposes of determining 
subsidy eligibility and, if eligible, 
whether you should receive a full or 
partial subsidy, we consider all of the 
countable earned income you receive 
(or expect to receive) during the year 
for which we are determining your eli-
gibility for this subsidy. However, in 
the first year that you or your spouse 
apply for the subsidy, we consider all of 
the countable earned income you and 
your living-with spouse receive (or ex-
pect to receive) starting in the month 
for which we determine your eligibility 
based on your application for a subsidy 
through the end of the year for which 
we are determining your eligibility. If 
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we count your income for only a por-
tion of the year, the income limit for 
subsidy eligibility will be adjusted ac-
cordingly. For example, if we count 
your income for 6 consecutive months 
of the year (July through December), 
the income limit for subsidy eligibility 
will be half of the income limit appli-
cable for the full year. 

§ 418.3325 What earned income do we 
not count? 

(a) While we must know the source 
and amount of all of your earned in-
come, we do not count all of it to de-
termine your subsidy eligibility and 
whether you should receive a full or 
partial subsidy. We apply these income 
exclusions in the order listed in para-
graph (b) of this section to your in-
come. We never reduce your earned in-
come below zero or apply any unused 
earned income exclusion to unearned 
income. 

(b) For the year or partial year that 
we are determining your eligibility for 
the subsidy, we do not count as earned 
income: 

(1) Any refund of Federal income 
taxes you or your living-with spouse 
receive under section 32 of the Internal 
Revenue Code (relating to the earned 
income tax credit) and payment you re-
ceive from an employer under section 
3507 of the Internal Revenue Code (re-
lating to advance payments of earned 
income tax credit); 

(2) Earned income which is received 
infrequently or irregularly as ex-
plained in § 416.1112(c)(2) of this chap-
ter; 

(3) Any portion of the $20 per month 
exclusion described in § 416.1124(c)(12) of 
this chapter which has not been ex-
cluded from your combined unearned 
income (or the combined unearned in-
come of you and your living-with 
spouse); 

(4) $65 per month of your earned in-
come (or the combined earned income 
you and your living-with spouse re-
ceive in that same year); 

(5) Earned income you use to pay im-
pairment-related work expenses de-
scribed in § 416.976 of this chapter, if 
you are receiving a social security dis-
ability insurance benefit, your dis-
abling condition(s) does not include 
blindness and you are under age 65. We 

consider that you attain age 65 on the 
day before your 65th birthday. In lieu 
of determining the actual amount of 
these expenses, we will assume that the 
value of these work expenses is equal 
to a standard percentage of your total 
earned income per month if you tell us 
that you have impairment-related 
work expenses. The amount we exclude 
will be equal to the average percentage 
of gross earnings excluded for SSI re-
cipients who have such expenses. Ini-
tially, the exclusion for impairment-re-
lated work expenses will be 16.3 percent 
of the gross earnings. We may adjust 
the percentages if the average percent-
age of gross earnings excluded for sup-
plemental security income (SSI) recipi-
ents changes. If we make such a change 
we will publish a notice in the FEDERAL 
REGISTER. If excluding impairment-re-
lated work expenses greater than the 
standard percentage of your earned in-
come would affect your eligibility or 
subsidy amount, you may establish 
that your actual expenses are greater 
than the standard percentage of your 
total earned income. You may do so by 
contacting us and providing evidence of 
your actual expenses. The exclusion of 
impairment-related work expenses also 
applies to the earnings of your living- 
with spouse if he or she is receiving a 
social security disability insurance 
benefit, the disabling condition(s) does 
not include blindness and he or she is 
under age 65; 

(6) One-half of your remaining earned 
income (or combined earned income of 
you and your living-with spouse); and 

(7) Earned income as described in 
§ 416.1112(c)(8) of this chapter that you 
use to meet any expenses reasonably 
attributable to the earning of the in-
come if you receive a social security 
disability insurance benefit based on 
blindness and you are under age 65. We 
consider that you attain age 65 on the 
day before your 65th birthday. In lieu 
of determining the actual amount of 
these expenses, we will assume that the 
value of these expenses is equal to a 
standard percentage of your total 
earned income per month. The amount 
we exclude will be equal to the average 
percentage of gross earnings excluded 
for SSI recipients who have such ex-
penses. Initially, the exclusion for 
blind work expenses will be 25 percent 
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of the gross earnings. We may adjust 
the percentages if the average percent-
age of gross earnings excluded for SSI 
recipients changes. If we make such a 
change we will publish a notice in the 
FEDERAL REGISTER. If excluding work 
expenses greater than the standard per-
centage of your earned income would 
affect your eligibility or subsidy 
amount, you may establish that your 
actual expenses are greater than the 
standard percentage of your earned in-
come. You may do so by contacting us 
and providing evidence of your actual 
expenses. The exclusion of work ex-
penses also applies to the earnings of 
your living-with spouse if he or she re-
ceives a social security disability in-
surance benefit based on blindness and 
is under age 65. 

§ 418.3330 What is unearned income? 
Unearned income is all income that 

is not earned income. We describe some 
of the types of unearned income we 
count in § 418.3335. 

§ 418.3335 What types of unearned in-
come do we count? 

(a) Some of the types of unearned in-
come we count are described in 
§ 416.1121(a) through (g) of this chapter. 

(b) We also count in-kind support and 
maintenance as unearned income. In- 
kind support and maintenance is any 
food and shelter that is given to you or 
that you receive because someone else 
pays for it (see § 418.3345). 

§ 418.3340 How do we count your un-
earned income? 

(a) When income is received. We count 
unearned income as available to you at 
the earliest of the following points: 
when you receive it, when it is credited 
to your account, or when it is set aside 
for your use. 

(b) When income is counted. For pur-
poses of determining eligibility and 
whether you should receive a full or 
partial subsidy, we consider all of the 
countable unearned income you and 
your living-with spouse receive (or ex-
pect to receive) during the year for 
which we are determining your eligi-
bility for this benefit. However, in the 
first year you or your spouse apply for 
the subsidy, we consider all of the 
countable unearned income both you 

and your living-with spouse receive (or 
expect to receive) starting in the 
month for which we determine eligi-
bility for you or your living-with 
spouse based on an application for the 
subsidy. If we count your income for 
only a portion of the year, the income 
limits for subsidy eligibility will be ad-
justed accordingly. For example, if we 
count your income for 6 consecutive 
months of the year (July through De-
cember), the income limit for subsidy 
eligibility will be half of the income 
limit applicable for the full year. 

(c) Amount considered as income. We 
may include more or less of your in-
come than you actually receive. 

(1) We include more than you actu-
ally receive where another benefit pay-
ment (such as a social security benefit) 
has been reduced to recover an over-
payment. In such a situation, you are 
repaying a legal obligation through the 
withholding of portions of your benefit 
amount, and the amount of this with-
holding is part of your unearned in-
come. 

(2) We also include more than you ac-
tually receive if amounts are withheld 
from unearned income because of a 
garnishment, or to pay a debt or other 
legal obligation, or to make any other 
payment such as payment of your 
Medicare premiums. 

(3) We include less than you actually 
receive if part of the payment is for an 
expense you had in getting the pay-
ment. For example, if you are paid for 
damages you receive in an accident, we 
subtract from the amount of the pay-
ment your medical, legal, or other ex-
penses connected with the accident. If 
you receive a retroactive check from a 
benefit program, we subtract legal fees 
connected with the claim. We do not 
subtract from any taxable unearned in-
come the part you have to use to pay 
personal income taxes. The payment of 
taxes is not an expense you have in 
getting income. 

(d) Retroactive benefits. We count ret-
roactive monthly benefits such as so-
cial security benefits as unearned in-
come in the year you receive the retro-
active benefits. 

(e) Certain veterans benefits. If you re-
ceive a veterans benefit that includes 
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an amount paid to you because of a de-
pendent, we do not count as your un-
earned income the amount paid to you 
because of the dependent. If you are a 
dependent of an individual who re-
ceives a veterans benefit and a portion 
of the benefit is attributable to you as 
a dependent, we count the amount at-
tributable to you as your unearned in-
come if you reside with the veteran or 
you receive your own separate pay-
ment from the Department of Veterans 
Affairs. 

(f) Social Security cost-of-living adjust-
ment. We will not count as income the 
amount of the cost-of-living adjust-
ment for social security benefits for 
any month through the month fol-
lowing the month in which the annual 
revision of the Federal poverty guide-
lines is published. 

§ 418.3345 How do we determine the 
value of in-kind support and main-
tenance? 

(a) You can receive in-kind support 
and maintenance, such as food and 
shelter, if you live alone, with others, 
or in a facility, or in an institution. 
The amount of income you derive from 
in-kind support and maintenance is the 
current market value of the food and 
shelter provided to you and your liv-
ing-with spouse by someone other than 
you or your living-with spouse. Shelter 
includes room, rent, mortgage pay-
ments, real property taxes, heating 
fuel, gas, electricity, water, sewerage, 
and garbage collection services. 

(b) The maximum amount of income 
we count from in-kind support and 
maintenance during a month is limited 
to one-third of the monthly SSI Fed-
eral benefit rate for an eligible indi-
vidual (as described in § 416.410 of this 
chapter) that is in effect for the period 
for which you are applying or are eligi-
ble for a subsidy. If you are married 
and living with your spouse, the max-
imum amount of income you and your 
spouse receive from in-kind support 
and maintenance during a month is 
limited to one-third of the monthly 
SSI Federal benefit rate for an eligible 
couple (as described in § 416.412 of this 
chapter). If the current market value 
of the in-kind support and maintenance 
you receive is less than one-third of the 
applicable monthly SSI Federal benefit 

rate, we count only the current market 
value as income. 

§ 418.3350 What types of unearned in-
come do we not count? 

(a) While we must know the source 
and amount of all of your unearned in-
come, we do not count all of it to de-
termine your eligibility for the sub-
sidy. We apply to your unearned in-
come the exclusions in § 418.3350(b) in 
the order listed. However, we never re-
duce your unearned income below zero 
and we never apply any unused un-
earned income exclusion to earned in-
come except for the $20 per month ex-
clusion described in § 416.1124(c)(12) of 
this chapter. For purposes of deter-
mining eligibility for a subsidy, and 
whether you should receive a full or 
partial subsidy, we treat the $20 per 
month exclusion as a $240 per year ex-
clusion. 

(b) We do not count as income the 
unearned income described in 
§ 416.1124(b), (c)(1) through (c)(12), and 
(c)(14) through (c)(21) of this chapter. 

(c) We do not count as income any 
dividends or interest earned on re-
sources you or your spouse own. 

RESOURCES 

§ 418.3401 What are resources? 
For purposes of this subpart, re-

sources are cash or other assets that an 
individual owns and could convert to 
cash to be used for his or her support 
and maintenance. 

§ 418.3405 What types of resources do 
we count? 

(a) We count liquid resources. Liquid 
resources are cash, financial accounts, 
and other financial instruments which 
can be converted to cash within 20 
workdays, excluding certain nonwork-
days as explained in § 416.120(d) of this 
chapter. Examples of resources that 
are ordinarily liquid are stocks, bonds, 
mutual fund shares, promissory notes, 
mortgages, life insurance policies, fi-
nancial institution accounts (including 
savings, checking, and time deposits, 
also known as certificates of deposit), 
retirement accounts (such as indi-
vidual retirement accounts (IRA), 
401(k) accounts), trusts if they are rev-
ocable, funds in an irrevocable trust if 
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the trust beneficiary can direct the use 
of the funds, and similar items. We will 
presume that these types of resources 
can be converted to cash within 20 
workdays and are countable as re-
sources for subsidy determinations. 
However, if the individual establishes 
that a particular resource cannot be 
converted to cash within 20 workdays, 
we will not count it as a resource. 

(b) We count the equity value of real 
property as a resource regardless of 
whether it can be sold within 20 work-
days. However, we do not count the 
home that is your principal place of 
residence and the land on which it is 
situated as a resource as defined in 
§ 418.3425(a). 

§ 418.3410 Whose resources do we 
count? 

(a) We count your resources. We 
count the resources of both you and 
your spouse regardless of whether one 
or both of you apply or are eligible for 
the subsidy if you are married and live 
with your spouse as of the month for 
which we determine your eligibility 
based on an application for a subsidy, 
as of the month for which we redeter-
mine your eligibility for a subsidy as 
described in § 418.3125, or as of the 
month for which we determine your 
eligibility due to a change you reported 
as described in § 418.3120. 

(b) We will determine your eligibility 
based on your resources alone if you 
are not married or if you are married 
but you are separated from your spouse 
at the time you apply for a subsidy or 
at the time we redetermine your eligi-
bility for a subsidy as described in 
§ 418.3125. 

(c) If your subsidy is based on the re-
sources of you and your spouse and we 
redetermine your subsidy as described 
in § 418.3120(b)(1), we will stop counting 
the resources of your spouse in the 
month following the month that we re-
ceive a report that your marriage 
ended due to death, divorce, or annul-
ment; or a report that you and your 
spouse stopped living together. 

(d) If your subsidy is based on the re-
sources of you and your spouse, we will 
continue counting the resources of 
both you and your spouse if one of you 
is temporarily away from home as de-
scribed in § 404.347 of this chapter. 

§ 418.3415 How do we determine 
countable resources? 

(a) General rule. Your countable re-
sources are determined as of the first 
moment of the month for which we de-
termine your eligibility based on your 
application for a subsidy or for which 
we redetermine your eligibility for a 
subsidy. A resource determination is 
based on what assets you (and your liv-
ing-with spouse, if any) have, what 
their values are, and whether they are 
excluded as of the first moment of the 
month. We will use this amount as 
your countable resources at the point 
when we determine your eligibility for 
the subsidy unless you report to us 
that the value of your resources has 
changed as described in § 418.3120. 

(b) Equity value. Resources, other 
than cash, are evaluated according to 
your (and your spouse’s, if any) equity 
in the resources. For purposes of this 
subpart, the equity value of an item is 
defined as the price for which that 
item, minus any encumbrances, can 
reasonably be expected to sell on the 
open market in the particular geo-
graphic area involved. 

(c) Relationship of income to resources. 
Cash you receive during a month is 
evaluated under the rules for counting 
income during the month of receipt. If 
you retain the cash until the first mo-
ment of the following month, the cash 
is countable as a resource unless it is 
otherwise excludable. 

§ 418.3420 How are funds held in fi-
nancial institution accounts count-
ed? 

(a) Owner of the account. Funds held 
in a financial institution account (in-
cluding savings, checking, and time de-
posits also known as certificates of de-
posit) are considered your resources if 
you own the account and can use the 
funds for your support and mainte-
nance. We determine whether you own 
the account and can use the funds by 
looking at how the account is held. 

(b) Individually-held account. If you 
are designated as the sole owner by the 
account title and you can withdraw 
and use funds from that account for 
your support and maintenance, all of 
that account’s funds are your resource 
regardless of the source. For as long as 
these conditions are met, we presume 
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that you own 100 percent of the funds 
in the account. This presumption is not 
rebuttable. 

(c) Jointly-held account. (1) If you are 
the only subsidy claimant or subsidy 
recipient who is an account holder on a 
jointly held account, we presume that 
all of the funds in the account belong 
to you. If more than one subsidy claim-
ant or subsidy recipient are account 
holders, we presume that the funds in 
the account belong to those individuals 
in equal shares. 

(2) If you disagree with the ownership 
presumption as described in paragraph 
(c)(1) of this section, you may rebut the 
presumption. Rebuttal is a procedure 
which permits you to furnish evidence 
and establish that some or all of the 
funds in a jointly-held account do not 
belong to you. 

§ 418.3425 What resources do we ex-
clude from counting? 

In determining your resources (and 
the resources of your spouse, if any) 
the following items shall be excluded: 

(a) Your home. For purposes of this 
exclusion, a home is any property in 
which you (and your spouse, if any) 
have an ownership interest and which 
serves as your principal place of resi-
dence. This property includes the shel-
ter in which an individual resides, the 
land on which the shelter is located, 
and outbuildings; 

(b) Non-liquid resources, other than 
nonhome real property. Non-liquid re-
sources are resources that are not liq-
uid resources as defined in § 418.3405. Ir-
revocable burial trusts and the irrev-
ocable portion of prepaid burial con-
tracts are considered non-liquid re-
sources; 

(c) Property of a trade or business 
which is essential to the means of self- 
support as provided in § 416.1222 of this 
chapter; 

(d) Nonbusiness property which is es-
sential to the means of self-support as 
provided in § 416.1224 of this chapter; 

(e) Stock in regional or village cor-
porations held by natives of Alaska 
during the twenty-year period in which 
the stock is inalienable pursuant to the 
Alaska Native Claims Settlement Act 
(see § 416.1228 of this chapter); 

(f) Life insurance owned by an indi-
vidual (and spouse, if any) to the ex-

tent provided in § 416.1230 of this chap-
ter; 

(g) Restricted allotted Indian lands 
as provided in § 416.1234 of this chapter; 

(h) Payments or benefits provided 
under a Federal statute where exclu-
sion is required by such statute; 

(i) Disaster relief assistance as pro-
vided in § 416.1237 of this chapter; 

(j) Funds up to $1,500 for the indi-
vidual and $1,500 for the spouse who 
lives with the individual if these funds 
are expected to be used for burial ex-
penses of the individual and spouse; 

(k) Burial spaces, as provided in 
§ 416.1231(a) of this chapter; 

(l) Title XVI or title II retroactive 
payments as provided in § 416.1233 of 
this chapter; 

(m) Housing assistance as provided in 
§ 416.1238 of this chapter; 

(n) Refunds of Federal income taxes 
and advances made by an employer re-
lating to an earned income tax credit, 
as provided in § 416.1235 of this chapter; 

(o) Payments received as compensa-
tion incurred or losses suffered as a re-
sult of a crime, as provided in § 416.1229 
of this chapter; 

(p) Relocation assistance from a 
State or local government, as provided 
in § 416.1239 of this chapter; 

(q) Dedicated financial institution 
accounts as provided in § 416.1247 of this 
chapter; 

(r) A gift to, or for the benefit of, an 
individual who has not attained 18 
years of age and who has a life-threat-
ening condition, from an organization 
described in section 501(c)(3) of the In-
ternal Revenue Code of 1986 which is 
exempt from taxation under section 
501(a) of such Code. The resource exclu-
sion applies to any in-kind gift that is 
not converted to cash, or to a cash gift 
that does not exceed $2,000; and 

(s) Funds received and conserved to 
pay for medical and/or social services 
as provided in § 416.1103 of this chapter. 

ADJUSTMENTS AND TERMINATIONS 

§ 418.3501 What could cause us to in-
crease or reduce your subsidy or 
terminate your subsidy eligibility? 

(a) Certain changes in your cir-
cumstances could cause us to increase 
or reduce your subsidy or terminate 
your subsidy eligibility. These changes 
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include (but are not limited to) 
changes to: 

(1) Your income; 
(2) Your spouse’s income if you are 

married and living with your spouse; 
(3) Your resources; 
(4) Your spouse’s resources if you are 

married and living with your spouse; 
and 

(5) Your family size. 
(b) We will periodically review your 

circumstances (as described in 
§ 418.3125) to make sure you are still eli-
gible for a subsidy and, if eligible, 
whether you should receive a full or 
partial subsidy. 

(c) If you report that your cir-
cumstances have changed or we receive 
other notice of such a change after we 
determine that you are eligible, we will 
review your circumstances as described 
in § 418.3120 to determine if you are still 
eligible. 

§ 418.3505 How would an increase, re-
duction or termination affect you? 

(a) An increase in your subsidy means 
that you would be able to pay a lower 
premium to participate in the Medi-
care Part D prescription drug program. 
An increased subsidy may also result 
in a reduction in any deductible or co-
payments for which you are respon-
sible. 

(b) A reduction in your subsidy means 
that you would have to begin to pay a 
premium or a higher premium to par-
ticipate in the Medicare Part D pre-
scription drug program. You may also 
have to begin to pay a deductible and 
higher copayments or increase the 
amounts of these payments. 

(c) A termination means that you 
would no longer be eligible for a sub-
sidy under the Medicare Part D pre-
scription drug program. 

§ 418.3510 When would an increase, re-
duction or termination start? 

We are required to give you a written 
notice of our proposed action before in-
creasing, reducing, or terminating your 
subsidy. We will not give this advance 
notice where we have factual informa-
tion confirming your death, such as 
through a report by your surviving 
spouse, a legal guardian, a close rel-
ative, or a landlord. The notice will tell 
you the first month that we plan to 

make the change. The notice will also 
give you appeal rights which are ex-
plained in detail in §§ 418.3601 through 
418.3670. Your appeal rights for a reduc-
tion or termination will include the 
right to continue to receive your sub-
sidy at the previously established level 
until there is a decision on your appeal 
request if your appeal is filed within 10 
days after you receive our notice. You 
will not be required to pay back any 
subsidy you received while your appeal 
was pending. 

§ 418.3515 How could you qualify for a 
subsidy again? 

Unless you subsequently qualify as a 
deemed eligible person (per 42 CFR 
423.773(c)), you must file a new applica-
tion for a subsidy and meet all the re-
quirements in § 418.3101. 

DETERMINATIONS AND THE 
ADMINISTRATIVE REVIEW PROCESS 

§ 418.3601 When do you have the right 
to administrative review? 

You have the right to an administra-
tive review of the initial determination 
we make about your eligibility and 
about your continuing eligibility for a 
subsidy and any other matter that 
gives you the right to further review as 
discussed in § 418.3605. If you are mar-
ried and living with your spouse and 
your spouse’s eligibility for a subsidy 
may be adversely affected by our deci-
sion upon review, we will notify your 
spouse before our review and give him 
or her the opportunity to present addi-
tional information for us to consider. 

§ 418.3605 What is an initial deter-
mination? 

Initial determinations are the deter-
minations we make that are subject to 
administrative and judicial review. The 
initial determination will state the rel-
evant facts and will give the reasons 
for our conclusions. Examples of initial 
determinations that are subject to ad-
ministrative and judicial review in-
clude but are not limited to: 

(a) The initial calculation of your in-
come and/or resources; 

(b) The determination about whether 
or not you are eligible for a subsidy 
and if so, whether you receive a full or 
partial subsidy; 
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(c) The determination to reduce your 
subsidy; and 

(d) The determination to terminate 
your subsidy. 

§ 418.3610 Is there administrative or 
judicial review for administrative 
actions that are not initial deter-
minations? 

Administrative actions that are not 
initial determinations may be reviewed 
by us, but they are not subject to the 
administrative or judicial review proc-
ess as provided by these sections. For 
example, changes in your prescription 
drug program or voluntary 
disenrollment in the Part D program 
are not initial determinations that are 
subject to the administrative review 
process. 

§ 418.3615 Will we mail you a notice of 
the initial determination? 

(a) We will mail a written notice of 
the initial determination to you at 
your last known address. Generally, we 
will not send a notice if your premium 
subsidy stops because of your death or 
if the initial determination is a rede-
termination that your eligibility for a 
subsidy and the amount of your sub-
sidy has not changed. 

(b) The written notice that we send 
will tell you: 

(1) What our initial determination is; 
(2) The reasons for our determina-

tion; and 
(3) The effect of our determination on 

your right to further review. 
(c) We will mail you a written notice 

before increasing, reducing, or termi-
nating your subsidy. The notice will 
tell you the first month that we plan 
to make the change and give you ap-
peal rights. Your appeal rights for a re-
duction or termination will include the 
right to continue to receive your sub-
sidy at the previously established level 
until there is a decision on your appeal 
request if your appeal is filed within 10 
days after you receive our notice. 

§ 418.3620 What is the effect of an ini-
tial determination? 

An initial determination is binding 
unless you request an appeal within 
the time period stated in § 418.3630(a) or 
we revise it as provided in § 418.3678. 

§ 418.3625 What is the process for ad-
ministrative review? 

The process for administrative re-
view of initial determinations is either 
a hearing conducted by telephone or a 
case review. We will provide you with a 
hearing by telephone when you appeal 
the initial determination made on your 
claim, unless you choose not to partici-
pate in a telephone hearing. If you 
choose not to participate in a tele-
phone hearing, the review will consist 
of a case review. The hearing will be 
conducted by an individual who was 
not involved in making the initial de-
termination. The individual who con-
ducts the hearing will make the final 
decision after the hearing. If you are 
dissatisfied after we have made a final 
decision, you may file an action in Fed-
eral district court. 

(a) Notice scheduling the telephone 
hearing. Once you request a telephone 
hearing, we will schedule the hearing 
and send you a notice of the date and 
time of the hearing at least 20 days be-
fore the hearing. The notice will con-
tain a statement of the specific issues 
to be decided and tell you that you 
may designate a personal representa-
tive (as defined in 42 CFR 423.772) to 
represent you during the proceedings. 
The notice will explain the opportunity 
and procedure for reviewing your file 
and for submitting additional evidence 
prior to the hearing. It also will pro-
vide a brief explanation of the pro-
ceedings, of the right and process to 
subpoena witnesses and documents, of 
the procedures for requesting a change 
in the time or date of your hearing, 
and of the procedure for requesting in-
terpreter services. 

(b) Opportunity to review your file. 
Prior to the telephone hearing, you 
will be able to review the information 
that was used to make an initial deter-
mination in your case. You can provide 
us with additional information you 
wish to have considered at the hearing. 

(c) Hearing waived, rescheduled, or 
missed. If you decide you do not want a 
hearing by telephone or if you are not 
available at the time of the scheduled 
hearing, the decision in your case will 
be made by a case review. This means 
that the decision will be based on the 
information in your file and any addi-
tional information you provide. You 
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may ask for a change in the time and 
date of the telephone hearing; this 
should be done at the earliest possible 
opportunity prior to the hearing. Your 
request must state your reason(s) for 
needing the change in time or date and 
state the new time and date you want 
the hearing to be held. We will change 
the time and date, but not necessarily 
to your preferred time or date, of the 
telephone hearing if you have good 
cause. If you miss the scheduled hear-
ing and the decision in your case is de-
cided by a case review, we will provide 
a hearing, at your written request, if 
we decide you had good cause for miss-
ing the scheduled hearing. Examples of 
good cause include, but are not limited 
to, the following: 

(1) You have attempted to obtain a 
representative but need additional 
time; 

(2) Your representative was ap-
pointed within 30 days of the scheduled 
hearing and needs additional time to 
prepare for the hearing; 

(3) Your representative has a prior 
commitment to be in court or at an-
other administrative hearing on the 
date scheduled for your hearing; 

(4) A witness who will testify to facts 
material to your case would be un-
available to participate in the sched-
uled hearing and the evidence cannot 
be obtained any other way; 

(5) You are unrepresented, and you 
are unable to respond to the notice of 
hearing because of any physical, men-
tal, educational, or linguistic limita-
tions (including any lack of facility 
with the English language) that you 
may have; or 

(6) You did not receive notice of the 
hearing appointment. 

(d) Witnesses at hearing. When we de-
termine that it is reasonably necessary 
for the full presentation of a case, we 
may issue a subpoena to compel the 
production of certain evidence or testi-
mony. 

§ 418.3630 How do you request admin-
istrative review? 

(a) Time period for requesting review. 
You must request administrative re-
view within 60 days after the date you 
receive notice of the initial determina-
tion (or within the extended time pe-
riod if we extend the time as provided 

in paragraph (c) of this section). You 
can request administrative review in 
person, by phone, fax, or mail. If you 
miss the time frame for requesting ad-
ministrative review, you may ask us 
for more time to request a review. The 
process for requesting an extension is 
explained further in paragraph (c) of 
this section. 

(b) Where to file your request. You can 
request administrative review by mail-
ing or faxing a request or calling or 
visiting any Social Security office. 

(c) When we will extend the time period 
to request administrative review. If you 
want a review of the initial determina-
tion but do not request one within 60 
days after the date you receive notice 
of the initial determination, you may 
ask us for more time to request a re-
view. Your request for an extension 
must explain why it was not filed with-
in the stated time period. If you show 
us that you had good cause for missing 
the deadline, we will extend the time 
period. To determine whether good 
cause exists, we use the standards ex-
plained in § 418.3640. 

§ 418.3635 Can anyone request admin-
istrative review on your behalf? 

Your personal representative (as de-
fined in 42 CFR 423.772) may request ad-
ministrative review on your behalf. 
That person can send additional infor-
mation to us on your behalf and par-
ticipate in the hearing. 

§ 418.3640 How do we determine if you 
had good cause for missing the 
deadline to request administrative 
review? 

(a) In determining whether you have 
shown that you have good cause for 
missing a deadline to request review we 
consider: 

(1) What circumstances kept you 
from making the request on time; 

(2) Whether our action misled you; 
(3) Whether you did not understand 

the requirements of the Act resulting 
from amendments to the Act, other 
legislation, or court decisions; and 

(4) Whether you had any physical, 
mental, educational, or linguistic limi-
tations (including any lack of facility 
with the English language) which pre-
vented you from filing a timely request 
or from understanding or knowing 
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about the need to file a timely request 
for review. 

(b) Examples of circumstances where 
good cause may exist include, but are 
not limited to, the following situa-
tions: 

(1) You were seriously ill and were 
prevented from contacting us in per-
son, in writing, or through a friend, 
relative, or other person. 

(2) There was a death or serious ill-
ness in your immediate family. 

(3) Important records were destroyed 
or damaged by fire or other accidental 
cause. 

(4) You were trying very hard to find 
necessary information to support your 
claim but did not find the information 
within the stated time periods. 

(5) You asked us for additional infor-
mation explaining our action within 
the time limit, and within 60 days of 
receiving the explanation you re-
quested a review. 

(6) We gave you incorrect or incom-
plete information about when and how 
to request administrative review. 

(7) You did not receive notice of the 
initial determination. 

(8) You sent the request to another 
Government agency in good faith with-
in the time limit and the request did 
not reach us until after the time period 
had expired. 

(9) Unusual or unavoidable cir-
cumstances exist, including the cir-
cumstances described in paragraph 
(a)(4) of this section, which show that 
you could not have known the need to 
file timely, or which prevented you 
from filing timely. 

§ 418.3645 Can you request that the de-
cision-maker be disqualified? 

The person designated to conduct 
your hearing will not conduct the hear-
ing if he or she is prejudiced or partial 
with respect to any party or has any 
interest in the matter pending for deci-
sion. If you object to the person who 
will be conducting your hearing, you 
must notify us at your earliest oppor-
tunity. The Commissioner or the Com-
missioner’s designee will decide wheth-
er to appoint another person to con-
duct your hearing. 

§ 418.3650 How do we make our deci-
sion upon review? 

After you request review of our ini-
tial determination, we will review the 
information that we considered in 
making the initial determination and 
any other information we receive. We 
will make our decision based on this 
information. The issues that we will re-
view are the issues with which you dis-
agree. We may consider other issues, 
but we will provide you with advance 
notice of these other issues as ex-
plained in § 418.3625. If you are dissatis-
fied with our final decision, you may 
file an action in Federal district court. 

§ 418.3655 How will we notify you of 
our decision after our review? 

We will mail a written notice of our 
decision on the issue(s) you appealed to 
you at your last known address. Gen-
erally, we will not send a notice if your 
subsidy stops because of your death. 
The written notice that we send will 
tell you: 

(a) What our decision is; 
(b) The reasons for our decision; 
(c) The effect of our decision; and 
(d) Your right to judicial review of 

the decision. 

§ 418.3665 Can your request for a hear-
ing or case review be dismissed? 

We will dismiss your request for a 
hearing or case review under any of the 
following conditions: 

(a) At any time before notice of the 
decision is mailed, you ask that your 
request for administrative review be 
withdrawn; or 

(b) You failed to request administra-
tive review timely and did not have 
good cause for missing the deadline for 
requesting review. 

§ 418.3670 How will you be notified of 
the dismissal? 

We will mail a written notice of the 
dismissal of your request for adminis-
trative review to you at your last 
known address. The dismissal is not 
subject to judicial review and is bind-
ing on you unless we vacate it. The de-
cision-maker may vacate any dismissal 
of your request for administrative re-
view if, within 60 days after the date 
you receive the dismissal notice, you 
request that the dismissal be vacated 
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and show good cause why the request 
should not be dismissed. The decision- 
maker shall advise you in writing of 
any action he or she takes. 

§ 418.3675 How does our decision af-
fect you? 

Our decision is binding unless you 
file an action in Federal district court 
seeking review of our final decision or 
we revise it as provided in § 418.3678. 
You may file an action in Federal dis-
trict court within 60 days after the 
date you receive notice of the decision. 
You may request that the time for fil-
ing an action in Federal district court 
be extended. The request must be in 
writing and it must give the reasons 
why the action was not filed within the 
stated time period. The request must 
be filed with the decision-maker who 
issued the final decision in your case. If 
you show that you had good cause for 
missing the deadline, we will extend 
the deadline. We will use the standards 
in § 418.3640 to decide if you had good 
cause to miss the deadline. 

§ 418.3678 What is the process for cor-
recting Agency clerical errors? 

If we become aware within 60 days of 
the date of our initial determination or 
our decision following a case review or 
telephone hearing, that a clerical error 
was made in determining whether or 
not you are eligible for a subsidy (ei-
ther in whole or in part), we may issue 
a revised initial determination which 
would be effective back to the date you 
originally filed your application or the 
effective date of a subsidy changing 
event, provided you meet the require-
ments in § 418.3101. We may revise an 
initial determination or decision re-
gardless of whether such revised deter-
mination or decision is favorable or un-
favorable to you. If the revised deter-
mination or decision (which is a new 
initial determination) is not favorable 
to you, you will not be responsible for 
paying back any subsidy received prior 
to the revised determination or deci-
sion. We will mail you a notice of the 
revised determination which will ex-
plain to you that we have made a re-
vised determination and that this de-
termination replaces an earlier deter-
mination, how this determination af-

fects your subsidy eligibility, and your 
right to request a hearing. 

§ 418.3680 What happens if your case is 
remanded by a Federal court? 

When a Federal court remands a case 
to the Commissioner for further con-
sideration, the decision-maker (as de-
scribed in § 418.3625) acting on behalf of 
the Commissioner, may make a deci-
sion. That component will follow the 
procedures in § 418.3625, unless we de-
cide that we can make a decision that 
is wholly favorable to you without an-
other hearing. Any issues relating to 
your subsidy may be considered by the 
decision-maker whether or not they 
were raised in the administrative pro-
ceedings leading to the final decision 
in your case. 

PART 422—ORGANIZATION AND 
PROCEDURES 

Subpart A—Organization and Functions of 
the Social Security Administration 

Sec. 
422.1 Organization and functions. 
422.5 District offices and branch offices. 

Subpart B—General Procedures 

422.101 Material included in this subpart. 
422.103 Social security numbers. 
422.104 Who can be assigned a social secu-

rity number. 
422.105 Presumption of authority of non-

immigrant alien to engage in employ-
ment. 

422.106 Filing applications with other gov-
ernment agencies. 

422.107 Evidence requirements. 
422.108 Criminal penalties. 
422.110 Individual’s request for change in 

record. 
422.112 Employer identification numbers. 
422.114 Annual wage reporting process. 
422.120 Earnings reported without a social 

security number or with an incorrect em-
ployee name or social security number. 

422.122 Information on deferred vested pen-
sion benefits. 

422.125 Statements of earnings; resolving 
earnings discrepancies. 

422.130 Claim procedure. 
422.135 Reports by beneficiaries. 
422.140 Reconsideration of initial deter-

mination. 

Subpart C—Procedures of the Office of 
Hearings and Appeals 

422.201 Material included in this subpart. 
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