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Subpart A also issued under 5 U.S.C. 552.
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60 FR 19825, 3 CFR Comp., p. 333.
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301.

Subpart A—Purpose and Policy

SOURCE: 66 FR 6967, Jan. 22, 2001, unless
otherwise noted.

§15.1 What is the purpose of this part?

(a) Subpart B of this part. Subpart B of
this part describes the procedures by
which HUD makes documents available
under the Freedom of Information Act
(FOIA) (b U.S.C. 552). Subpart A of this
part applies to all HUD organizational
units; however, applicability of subpart
A to the Office of the Inspector General
is subject to parts 2002 and 2004 of the
title.

(b) Subpart C of this part. Subpart C of
this part describes the procedures HUD
follows in responding to subpoenas or
demands of courts and other agencies
to produce or disclose documents.

(c) Subpart D of this part. Subpart D
of this part describes the procedures
HUD follows concerning the testimony
of its employees in legal proceedings.

(d) Inapplicability of subparts B and C
to Office of Inspector General. Subparts
B and C of this part do not apply to
employees in the Office of the Inspec-
tor General. The procedures that apply
to employees in the Office of the In-
spector General are described in part
2004 of this title.

§15.2 What definitions apply to this
part?

The following definitions apply to
this part.

(a) Terms defined in part 5 of this title.
The terms HUD, Secretary, and Organi-
ecational unit are defined in part 5 of
this title.

(b) Other terms used in this part. As
used in this part:

Business information means commer-
cial or financial information provided
to HUD by a submitter that arguably is
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protected from disclosure under Ex-
emption 4 (42 U.S.C. 552(b)(4)) of FOIA.

Duplication means the process of
making a copy of a document nec-
essary to respond to a FOIA request.
Such copies can take the form of paper
copy, microfilm, audio-visual mate-
rials, or machine readable documenta-
tion (e.g., magnetic tape or disk),
among others.

Educational institution means:

(1) A preschool;

(2) A public or private elementary or
secondary school;

(3) An institution of graduate higher
education;

(4) An institution of undergraduate
higher education;

(5) An institution of professional edu-
cation; or

(6) An institution of vocational edu-
cation, that primarily (or solely) oper-
ates a program or programs of schol-
arly research.

Employee of the Department means a
current or former officer or employee
of the United States appointed by or
subject to the supervision of the Sec-
retary, but does not include an officer
or employee covered by part 2004 of
this title.

FOIA means the Freedom of Informa-
tion Act (b U.S.C. 552).

Legal proceeding includes any pro-
ceeding before a court of law or other
authority, i.e., administrative board or
commission, hearing officer, arbitrator
or other body conducting a quasi-judi-
cial or legislative proceeding.

Legal proceeding among private liti-
gants means any legal proceeding in
which the United States is not a party.

Legal proceeding in which the United
States is a party means any legal pro-
ceeding including as a named party the
United States, the Department of
Housing and Urban Development, or
any other Federal executive or admin-
istrative agency or department, or any
official thereof in his official capacity.

News means information that is
about current events or that would be
of current interest to the public.

Person means person as defined in 5
U.S.C. 551(2). It includes corporations
and organizations as well as individ-
uals.

Review means the process of exam-
ining a document located in response

§15.3

to a request to determine whether any
portion of it may be withheld, excising
portions to be withheld, and otherwise
preparing the document for release. Re-
view time includes time HUD spends
considering any formal objection to
disclosure made by a submitter under
§15.108. Review does not include time
spent resolving general legal or policy
issues regarding the application of ex-
emptions.

Search includes all time spent look-
ing manually or by automated means
for material that is responsive to a re-
quest, including page-by-page or line-
by-line identification of material with-
in documents.

Submitter means any person or entity
who provides business information, di-
rectly or indirectly, to HUD. The term
includes, but is not limited to, corpora-
tions, State governments, and foreign
governments.

§15.3 What exemptions are authorized
by 5 U.S.C. 552?

(a) The classes of records authorized
to be exempted from disclosure by 5
U.S.C. 552 are those which concern
matters that are:

(1) Specifically authorized under cri-
teria established by an Executive order
to be kept secret in the interest of na-
tional defense or foreign policy and are
in fact properly classified pursuant to
such Executive order;

(2) Related solely to the internal per-
sonnel rules and practices of the De-
partment;

(3) Specifically exempted from disclo-
sure by statute;

(4) Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential;

(5) Interagency or intra-agency mem-
orandums or letters which would not
be available by law to a party other
than an agency in litigation with the
Department;

(6) Personnel and medical files and
similar files the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy;

(7) Records or information compiled
for law enforcement purposes, but only
to the extent that the production of
such law enforcement records or infor-
mation:
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(i) Could reasonably be expected to
interfere with enforcement pro-
ceedings;

(ii) Would deprive a person of a right
to a fair trial or an impartial adjudica-
tion;

(iii) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(iv) Could reasonably be expected to
disclose the identity of a confidential
source, including a state, local or for-
eign agency or authority or any pri-
vate institution which furnished infor-
mation on a confidential basis, and, in
the case of a record or information
compiled by a criminal law enforce-
ment authority in the course of a
criminal investigation or by an agency
conducting a lawful national security
intelligence investigation, information
furnished by a confidential source;

(v) Would disclose techniques and
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be ex-
pected to risk circumvention of the
law; or

(vi) Could reasonably be expected to
endanger the life or physical safety of
any individual;

(8) Contained in or related to exam-
ination, operating, or condition reports
prepared by, on behalf of, or for the use
of the Department in connection with
its responsibility for the regulation or
supervision of financial institutions; or

(9) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells.

(b) Any reasonably segregable por-
tion of a record shall be provided to
any person requesting such record after
deletion of the portions which are ex-
empt under this section.

Subpart B—FOIA Disclosure of
Information

SOURCE: 66 FR 6968, Jan. 22, 2001, unless
otherwise noted.

§15.101 What is HUD’s overall policy
concerning disclosing identifiable
records?

HUD will fully and responsibly dis-
close its identifiable records and infor-

24 CFR Subtitle A (4-1-06 Edition)

mation consistent with competing pub-
lic interests concerning the national
security, personal privacy, agency de-
liberative process, and obligations of
confidentiality as are recognized by
FOIA. HUD will make a record avail-
able in the form or format requested, if
the record is readily reproducible in
that format.

§15.102 Where and when may I inspect
and copy records that FOIA re-
quires HUD to make regularly
available to the public?

(a) You may inspect and copy
hardcopy records, including indices of
the records, that section 552(a)(2) of
FOIA requires HUD make available to
the public at HUD’s reading rooms.
HUD has reading rooms in Head-
quarters in Washington, DC and in
each of the Secretary’s Representa-
tive’s offices. These reading rooms are
open during the business hours for the
HUD office in which they are located.

(b) For records created on or after
November 1, 1996, this information is
also available to you through HUD’s
Internet web site at atip:/www.hud.gov/
ogc/bshelf2a.html.

§15.103 How can I get other records
from HUD?

(a) Generally. You may submit a writ-
ten request for copies of records in per-
son or by mail.

(b) Records located in a HUD field of-
fice. If you are submitting a request for
records located in a HUD field office,
you should deliver or mail your request
to the FOIA Liaison in the appropriate
HUD Field Office.

(¢c) Records located in HUD head-
quarters. If you are submitting a re-
quest for records located in HUD Head-
quarters, you should deliver or mail
your request to the FOIA Division, Of-
fice of the General Counsel. You may
also use the FOIA electronic request
form on HUD’s Internet web site at
hitp://www.hud.gov/oge/foiafree.html.

(d) What should I include in my FOIA
request? In your FOIA request you
should:

(1) Clearly state that you are making
a FOIA request. Although Federal
agencies are required to process all re-
quests for documents as Freedom of In-
formation Act requests, whether or not
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specifically designated as FOIA re-
quests, failure to clearly state that you
are making a FOIA request could un-
duly delay the initial handling of your
correspondence through HUD’s FOIA
processing;

(2) Reasonably describe the records
you seek. Include information that you
may know about the documents you
are requesting;

(3) Indicate the form or format in
which you would like the record made
available;

(4) State your agreement to pay the
fee. You may specify a dollar amount
above which you want HUD to consult
with you before you will agree to pay
the fee;

(5) Indicate the fee category that you
believe applies to you (see §15.110);

(6) If you are making a request on be-
half of another person for information
about that person, include a document
signed by that person authorizing you
to request the information on his or
her behalf; and

(7) If you are requesting expedited
processing, your request should set out
the facts you believe show that there is
a compelling need (see §15.104(d)) to ex-
pedite processing of your request.

§15.104 What are the time periods for
HUD to respond to my request for
records?

(a) What time limits generally apply? If
you have met the fee requirements of
§15.110, HUD, in general, will respond
within 20 working days after the cor-
rect office receives your request. If you
have sent your request to the wrong of-
fice, that office will send it to the cor-
rect office within 10 working days and
will send you an acknowledgment let-
ter.

(b) What time limits apply to requests
made on behalf of another person? The
time limits described in paragraph (a)
of this section also apply to requests
you make on behalf of another person
for information about that person.
However, the time limits will not com-
mence to run until HUD’s receipt of
the document signed by that person au-
thorizing you to request information
on his or her behalf. If you make your
request on behalf of another person
without including such signed author-

§15.105

ization, HUD will inform you of the au-
thorization needed.

(c) What time limits apply in unusual
circumstances? If you have requested an
especially large number of records, the
records are not located in the office
handling the request, or HUD needs to
consult with another government of-
fice, HUD will notify you that extra
time is required and provide an esti-
mate of that time. If the extra time
needed is more than 10 working days
beyond the general time limit set out
in paragraph (a) of this section, HUD
will offer you any opportunity to limit
the scope of your request so that HUD
may process it within the extra 10
working day period.

(d) What time limits apply to my request
for expedited processing? If you re-
quested expedited processing, HUD will
notify you within 10 working days after
it receives your request whether it will
grant expediting processing.

§15.105 How will HUD process my re-
quest?

(a) Multitracking. (1) HUD places each
request in one of two tracks. HUD
places requests in its simple or com-
plex track based on the amount of
work and time involved in processing
the request. Factors HUD will consider
in assigning a request in the simple or
complex track will include whether the
request involves the processing of volu-
minous documents and/or whether the
request involves responsive documents
from three or more organizational
units. Within each track, HUD proc-
esses requests in the order in which
they are received.

(2) For requests that have been sent
to the wrong office, HUD will assign
the request within each track using the
earlier of either:

(i) The date on which the request was
referred to the appropriate office; or,

(ii) The end of the 10 working day pe-
riod in which the request should have
been referred to the appropriate office
under §15.104(a).

(b) Expedited processing. HUD may
take your request or appeal out of nor-
mal order if HUD determines that you
have a compelling need for the records
or in other cases as determined by the
agency. If HUD grants your request for
expedited processing, HUD will give
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your request priority and will process
it as soon as practicable. HUD will con-
sider a compelling need to exist if:

(1) Your failure to obtain the re-
quested records on an expedited basis
could reasonably be expected to pose
an imminent threat to the life or phys-
ical safety of an individual or a threat-
ened loss of substantial due process
rights; or,

(2) You are primarily engaged in dis-
seminating information and there is an
urgency to inform the public con-
cerning actual or alleged Federal Gov-
ernment activity.

§15.106 How will HUD respond to my
request?

(a) Who will respond to my request? (1)
The FOIA Division of the Office of Gen-
eral Counsel in HUD Headquarters and
the FOIA liaisons in each HUD Field
Office are authorized to release copies
of any HUD records unless disclosure is
clearly not appropriate under FOIA.

(2) The FOIA Division in HUD Head-
quarters and the FOIA liaisons in each
HUD Field Office may deny a request
for a record in accordance with the pro-
visions of FOIA and this part.

(b) What type of a response will I re-
ceive? Within the time limit described
in §15.103, HUD will either:

(1) Agree to give you all the records
you requested;

(2) Advise you that HUD will not give
you some or all of the records you re-
quested. Any denial or partial denial of
a requested record must be concurred
in by the FOIA Division in Head-
quarters, by counsel in the Field Of-
fices, or by counsel in HUD’s Depart-
mental Enforcement Center Satellite
Offices. In this case, HUD will:

(i) Explain why it has decided not to
comply fully with your request, citing
specific exemptions where applicable;

(ii) Describe the records denied or, if
there are fewer than 21 records denied,
list them specifically;

(iii) Estimate the volume of the
records denied unless doing so would
harm a protected interest; and

(iv) Explain how to appeal that deci-
sion, and provide the name and address
of the HUD official to whom you should
submit your appeal.

(3) Tell you that HUD’s estimate of
the fee is more than you have agreed to
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pay and ask to confer within 10 days to
see if you can reformulate your request
so that HUD can meet your request at
a fee that is acceptable to you; or

(4) Tell you that you will not receive
a response until you have either paid
your fee or committed to the amount
of fee you will pay, as applicable, and
will provide you 10 days to pay, or com-
mit to pay, the fee.

(5) If you requested expedited proc-
essing, advise you whether your re-
quest is granted or denied and, if your
request is denied, advise you of your
right to appeal.

(c) What action may HUD take if I fail
to respond? If you fail to respond within
a period specified in this subpart, HUD
may consider your request for records
withdrawn and may terminate proc-
essing of your request.

§15.107 How does HUD handle re-
quests that involve classified
records?

If your request involves the release of
documents that are classified under
Executive Order 12958, HUD will refer
your request and the pertinent docu-
ments to the originating agency for
processing according to the require-
ments of §15.104(a). HUD may refuse to
confirm or deny the existence of the re-
quested information if the originating
agency determines that the fact of its
existence is itself classified.

§15.108 What are HUD’s policies con-
cerning designating confidential
commercial or financial informa-
tion under Exemption 4 of the FOIA
and responding to requests for
business information?

(a) HUD’s general policy concerning
business information which may be con-
sidered as confidential commercial or fi-
nancial information. Except as provided
in this section or otherwise required by
law, HUD officers and employees may
not disclose business information
which is considered as confidential
commercial or financial information to
anyone other than to HUD officers or
employees who are properly entitled to
the information to perform their offi-
cial duties.

(b) How does a submitter make a claim
that business information is confidential
commercial or financial information? (1) If
you are a submitter, you may request
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confidential treatment of business in-
formation at the time the information
is submitted to HUD or within a rea-
sonable time after it is submitted.

(2) To obtain a designation of con-
fidentiality, you must:

(i) Support your request with an au-
thorized statement or a certification
giving the facts and the legal justifica-
tion for your request and stating that
the information has not been made
public; and

(ii) Clearly designate the information
that you consider confidential.

(3) Your designation of confiden-
tiality will expire 10 years after the
date the information was submitted to
HUD, unless you have provided a rea-
sonable explanation for a later expira-
tion date.

(c) How will HUD respond to a request
for business information? If the informa-
tion requested has been designated in
good faith by the submitter as informa-
tion to be protected under 5 U.S.C.
552(b)(4) (‘‘Exemption 4”’) or if HUD has
reason to believe that the information
may be protected by Exemption 4, HUD
shall:

(1) Unless an exception in paragraph
(c)(2) of this section applies, promptly
notify the submitter about the request
or the administrative appeal and give
the submitter 10 working days to sub-
mit a written objection to disclosure.
HUD will describe the requested busi-
ness information or will provide copies
of all or a portion of the records;

(2) If any of the following cir-
cumstances apply, HUD will not notify
the submitter:

(i) HUD determines that the informa-
tion should not be disclosed;

(ii) The information has been pub-
lished lawfully or has been made avail-
able officially to the public;

(3) A law other than FOIA requires
HUD to disclose the information;

(4) A HUD regulation requires HUD
to disclose the information. The regu-
lation must:

(i) Have been adopted pursuant to no-
tice and public comment; and

(ii) Specify narrow classes of records
submitted to HUD that are to be re-
leased under the FOIA.

(d) Notice to requester. At the same
time HUD notifies the submitter, HUD
will also notify the requester that the
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request is subject to the provisions of
this section and that the submitter is
being afforded an opportunity to object
to disclosure of the information.

(e) Opportunity to object to disclosure.
If the submitter timely objects to dis-
closure, HUD will consider the submit-
ter’s objections, but will not be bound
by them. HUD generally will not con-
sider conclusory statements that par-
ticular information would be useful to
competitors or would impair sales, or
other similar statements, sufficient to
justify confidential treatment. Infor-
mation provided by a submitter or its
designee may itself be subject to dis-
closure under the FOIA.

(f) Notice of intent to disclose. If after
considering the submitter’s objections,
HUD decides to disclose business infor-
mation over the objection of a sub-
mitter, HUD will send a written notice
of intent to disclose to both the sub-
mitter and the requester. HUD will
send these notices at least 10 working
days before the specified disclosure
date. The notices will include:

(1) A statement of the reasons why
HUD rejected the submitter’s disclo-
sure objections;

(2) A description of the business in-
formation to be disclosed; and

(3) A disclosure date.

(g) What other policies apply to a sub-
mitter>—(1) HUD notice of FOIA lawsuit.
HUD will promptly notify the sub-
mitter of any suit to compel HUD to
disclose business information.

(2) Determination of confidentiality.
HUD will not determine the validity of
any request for confidentiality until
HUD receives a request for disclosure
of the information.

(38) Current mailing address for the sub-
mitter. Each submitter must give HUD
a mailing address for receipt of any no-
tices under this section, and must no-
tify HUD of any change of address.

§15.109 How will HUD respond to a re-
quest for information from Form
HUD-92410 (Statement of Profit and
Loss)?

(a) To whom will HUD disclose the in-
formation? HUD will release informa-
tion from Form HUD-92410 (or a HUD
approved substitute form that the
mortgagor may have submitted) only
to eligible potential purchasers and
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only during the period specified by
HUD for the mortgage sale.

(b) Under what conditions will HUD re-
lease such information? HUD will release
the information only if all of the fol-
lowing three conditions are met:

(1) The information concerns a
project that is subject to a HUD-held
mortgage which HUD is selling under
the authority of sections 207 (k) and (1)
of the National Housing Act (12 U.S.C.
1713 (k) and (1)) or section 7(i)(3) of the
Department of Housing and Urban De-
velopment Act (42 U.S.C. 35635(1)(3)).

(2) The eligible potential purchasers
have agreed to:

(i) Keep the information confidential;

(ii) Disclose the information only to
potential investors in the mortgage
and only for the period specified by
HUD for the mortgage sale and to no-
tify those potential purchasers of their
obligations under this section;

(iii) Use the information only to
evaluate the mortgage in connection
with the mortgage sale; and

(iv) To follow disclosure procedures
for that sale that have been established
by the Secretary.

(3) The potential investors in the
mortgage have agreed to keep the in-
formation confidential and to use the
information only to evaluate the mort-
gage in connection with their invest-
ment decision.

(c) To whom may potential investors
disclose such information? Potential in-
vestors in the mortgage may disclose
the information to other entities only
if the disclosure is:

(1) Necessary for the investor’s eval-
uation of the mortgage;

(2) Made in accordance with disclo-
sure procedures for the specific sale
that have been established by HUD;
and

(3) Limited to the period specified by
HUD for the mortgage sale.

(d) What sanctions are available for im-
proper disclosure of such information? An
eligible potential purchaser or a poten-
tial investor (who has received the in-
formation from a potential purchaser
and has been notified by that entity of
its obligations under paragraph (b) of
this section), who discloses informa-
tion from Form HUD-92410 in violation
of this section, may be subject to sanc-
tions under part 24 of this title.
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§15.110 What fees will HUD charge?

(a) How will HUD determine your fee?
HUD will determine your fee based on
which category of requester you are in
and on the other provisions of this sec-
tion. With your request, you should
submit information to help HUD deter-
mine the proper category. If HUD can-
not tell from your request, or if HUD
has reason to doubt the use to which
the records will be put, HUD will ask
you to provide additional information
before assigning the request to a spe-
cific category.

(b) What are the categories of request-
ers?—(1) Commercial use requester. You
are a commercial use requester if you
request information for a use or pur-
pose that furthers your commercial,
trade, or profit interests or those inter-
ests of the person on whose behalf you
have made the request. In determining
whether your request properly belongs
in this category, HUD determines the
use to which you will put the docu-
ments requested.

(2) Educational requester. You are an
educational requester if your request is
on behalf of an educational institution
and you do not seek the records for a
commercial use, but to further schol-
arly research.

(3) Non-commercial scientific requester.
You are a non-commercial scientific
requester if you are not a commercial
use requester and your request is on
behalf of an organization that is oper-
ated solely for the purpose of con-
ducting scientific research the results
of which are not intended to promote
any particular product or industry.

(4) Representative of the news media re-
quester. (i) You are a representative of
the news media requester if you ac-
tively gather news for an entity that is
primarily organized and operated to
publish or broadcast news to the pub-
lic.

(ii) Examples of news media entities
include television or radio stations
broadcasting to the public at large, and
publishers of periodicals (but only in
those instances when they can qualify
as disseminators of news) who make
their products available for purchase or
subscription by the general public.

(iii) Freelance journalists may be re-
garded as working for a news organiza-
tion if they can demonstrate a solid
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basis for expecting publication through
that organization, even though not ac-
tually employed by it. A publication
contract would be the clearest proof,
but HUD may also look to the past
publication record of a requester in
making this determination.

(iv) If you are a representative of the
news media requester, HUD will not
consider you to be a commercial use re-
quester.

(5) Other requester. You are considered
an ‘‘other’ requester if you do not fall
within the categories of requesters de-
scribed in this paragraph (b).

(c) FOIA Fee Schedule. The following
table sets out the Fee Schedule that

§15.110

HUD uses to determine your fee. The
rates for professional and clerical
search and review includes the salary
of the employee performing the work.
The duplication cost includes the cost
of operating duplicating machinery.
The computer run time includes the
cost of operating a central processing
unit for that portion of the operating
time attributable to searching for re-
sponsive records, as well as the costs of
operator/programmer salary
apportionable to the search. HUD’s fee
schedule does not include overhead ex-
penses such as costs of space and heat-
ing or lighting the facility in which the
records are stored.

FOIA FEE SCHEDULE

. News media, edu-
Activity Rate Commqel:glsatlelrjse re- canong::i;enstﬁiacrch, or Other requester
research requester

(1) Professional search | $37.00 per hour ........... Applies ... Does not apply ............. Applies. No charge for
first two hours of cu-
mulative search time.

(2) Professional review | $37.00 per hour ... Applies ... Does not apply Does not apply.

(3) Clerical search ....... $16.35 per hour ... Applies ... Does not apply Applies. No charge for
first two hours of cu-
mulative search time.

(4) Clerical review ........ $16.35 per hour ... Applies ... Does not apply Does not apply.

(5) Programming serv- | $35.00 per hour ... Applies ... Does not apply Applies.

ices.
(6) Computer run time | The direct cost of con- | Applies .......cccovcerevecnene Does not apply ............. Applies.
(includes only main- ducting the search.
frame search time
not printing).

(7) Duplication costs .... | $0.15 per page ............ Applies ......cccooevinnnne Applies. No charge for | Applies. No charge for

first 100 pages. first 100 pages.

(8) Duplication costs— | Actual Cost ........cccoeuueen Applies ....cooveriiiiens Applies ....coviereiiciens Applies.

tape, CD ROM or

diskette.

(d) How does HUD assess review dividing one request into a series of re-
charges? HUD will assess review quests for the purpose of evading the

charges only for the first time it ana-
lyzes the applicability of a specific ex-
emption to a particular record or por-
tion of a record. HUD will not charge
for its review at the administrative ap-
peal level of an exemption already ap-
plied. If HUD has withheld in full a
record or portions of a record under an
exemption which is subsequently deter-
mined not to apply, HUD will assess
charges for its review to determine the
applicability of other exemptions not
previously considered.

(e) How does HUD handle multiple re-
quests? If you, or others acting with
you, make multiple requests at or
about the same time for the purpose of

assessment of fees, HUD will aggregate
your requests for records. In no case
will HUD give you more than the first
two hours of search time, or more than
the first 100 pages of duplication with-
out charge.

(f) Unsuccessful searches. If HUD’s
search for records is unsuccessful, HUD
will still bill you for the search.

(g) No charge for costs under $25. HUD
will not charge you a fee if the total
amount calculated under this section is
less than $25.00.

(h) Reducing fees in the public interest.
If HUD determines that disclosure of
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the information you seek is in the pub-
lic interest because it is likely to con-
tribute significantly to public under-
standing of the operations or activities
of the government, and that you are
not seeking the information for your
own commercial interests, HUD may
waive or reduce the fee.

(i) When do I pay the fee? HUD will
bill you when it responds to your re-
quest. You must pay within thirty-one
calendar days. If the fee is more than
$250.00 or you have a history of failing
to pay FOIA fees in a timely manner,
HUD will ask you to remit the esti-
mated amount and any past due
charges before sending you the records.

(j) What happens if I do not pay the
fees? (1) If you do not pay by the thirty-
first day after the billing date, HUD
will charge interest at the maximum
rate allowed under 31 U.S.C. 3717.

(2) If you do not pay the amount due
within ninety calendar days of the due
date, HUD may notify consumer credit
reporting agencies of your delinquency.

(3) If you owe fees for previous FOIA
responses, HUD will not respond to fur-
ther requests unless you pay the
amount due.

(k) Contract services. HUD will con-
tract with private sector sources to lo-
cate, reproduce and disseminate
records in response to FOIA requests
when that is the most efficient method.
When doing so HUD will charge the
cost to the requester that the private
sector source has charged HUD for per-
forming these tasks. In some instances,
these costs may be higher than the
charges HUD would ordinarily charge if
the processing tasks had been done by
the agency itself. In no case will HUD
contract out responsibilities which the
FOIA provides that HUD alone may
discharge, such as determining the ap-
plicability of an exemption, or deter-
mining whether to waive or reduce
fees. HUD will ensure that, when docu-
ments that would be responsive to a re-
quest are maintained for distribution
by agencies operating statutory-based
fee schedule programs such as the Na-
tional Technical Information Service,
HUD will inform requesters of the steps
necessary to obtain records from those
sources. Information provided rou-
tinely in the normal course of business
will be provided at no charge.
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§15.111 How do I appeal a denial of
my request for records or a fee de-
termination?

(a) To what address do I submit my ap-
peals? You must submit your appeal, in
writing, to the address specified in
HUD’s notice responding to your FOIA
request (see §15.106(a)(2)(iv)). If you
send your appeal to the wrong HUD of-
fice, that office will forward it to the
correct office. That office will also no-
tify you that it has so forwarded your
appeal and advise you that, for proc-
essing purposes, the time of receipt
will be when the appropriate office re-
ceives your appeal.

(b) How much time do I have to submit
an appeal? Your written appeal must be
postmarked within 30 calendar days of
the date of the HUD determination
from which you are appealing. If your
appeal is transmitted by other than the
United States Postal Service (i.e., fac-
simile, messenger or delivery service)
it must be received in the appropriate
office by close of business on the 30th
calendar day after the date of the HUD
determination.

(c) What information must I provide if I
am appealing a denial of request for infor-
mation? If you are appealing a denial of
your request for information, the ap-
peal must contain the following infor-
mation:

(1) A copy of your original request;

(2) A copy of the written denial of
your request; and

(3) Your statement of the facts and
legal arguments supporting disclosure.

(d) What information must I provide if
I am appealing a fee determination? If
you are appealing a fee determination,
including a denial of your request for
HUD to waive the fee, the appeal must
contain the following information:

(1) The address of the office which
made the fee determination from which
you are appealing;

(2) The fee that office charged;

(3) The fee, if any, you believe should
have been charged;

(4) The reasons you believe that your
fee should be lower than the fee which
the Agency charged or should have
been waived; and

(5) A copy of the initial fee deter-
mination and copies of any correspond-
ence concerning the fee.
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(e) What information must I provide if I
am appealing a denial of expedited proc-
essing? If you are appealing a denial of
your request for expedited processing,
your appeal must contain the following
information:

(1) A copy of your original request;

(2) A copy of the written denial of
your request; and

(3) Your statement of the facts and
legal arguments supporting expedited
processing.

§15.112 How will HUD respond to my
appeal?

(a) How much time does HUD have to
decide my appeal? HUD will decide your
appeal of a denial of expedited proc-
essing within 10 working days after its
receipt. For any other type of appeal,
HUD will decide your appeal within 20
working days after its receipt. HUD
may have an additional 10 working
days if unusual circumstances require.

(b) What action will HUD take if it
grants my appeal?—(1) Appeal of a denial
of request for information. If you are ap-
pealing a decision to deny your request
for records, HUD will either:

(i) Give you the records you re-
quested or advise you that the records
will be provided by the originating of-
fice;

(ii) Give you some of the records you
requested while declining to give you
other records you requested, tell you
why HUD has concluded that the docu-
ments were exempt from disclosure
under FOIA, and tell you how to obtain
judicial review of HUD’s decision; or

(iii) Decline to give you the records
you requested, tell you why HUD has
concluded that the records were ex-
empt from disclosure under FOIA, and
tell you how to obtain judicial review
of HUD’s decision.

(2) Appeal of a fee determination. If
you are appealing a fee determination,
HUD will either:

(i) Waive the fee or charge the fee
that you have requested;

(ii) Modify the original fee charged,
and explain why it has determined that
the modified fee is appropriate; or

(iii) Advise you that the original fee
charged was appropriate, and explain
why it has determined that the fee is
appropriate.

§15.201

(3) Appeal of a denial of expedited proc-
essing. If you are appealing a denial of
your request for expedited processing,
HUD will either:

(i) Agree to expedited processing of
your request; or

(ii) Advise you that the decision to
deny expedited processing has been af-
firmed, and tell you how to obtain judi-
cial review of HUD’s decision.

Subpart C—Production in Re-
sponse to Subpoenas or De-
mands of Courts or Other Au-
thorities

SOURCE: 66 FR 6973, Jan. 22, 2001, unless
otherwise noted.

§15.201 Purpose and scope.

(a) This subpart contains the regula-
tions of the Department concerning
procedures to be followed when a sub-
poena, order, or other demand (herein-
after referred to in this subpart as a de-
mand) of a court or other authority is
issued for the production or disclosure
of: (a) Any material contained in the
files of the Department, (b) any infor-
mation relating to material contained
in the files of the Department, or (c)
any information or material acquired
by any person while such person was an
employee of the Department as a part
of the performance of his or her official
duties or because of his or her official
status. For purposes of this subpart,
the term employee of the Department in-
cludes current and former officers and
employees of the United States ap-
pointed by or subject to the super-
vision of the Secretary, but does not
include officers and employees covered
by part 2004 of this title. Also for pur-
poses of this subpart, files of the Depart-
ment do not include files of the Office
of Inspector General covered by part
2004 of this title.

(b) The term ‘‘legal proceeding’ has
the meaning given in §15.301(b).

[49 FR 11160, Mar. 26, 1984, as amended at 60
FR 58456, Nov. 27, 1995; 66 FR 6973, Jan. 22,
2001]
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§15.202 Production or disclosure pro-
hibited unless approved by the Sec-
retary.

(a) Any demand of a court or other
authority or any request to an em-
ployee of the Department to produce
any material contained in the files of
the Department, or to disclose any in-
formation relating to material con-
tained in the files of the Department,
or to disclose any information or
produce any material acquired as a
part of the performance of the employ-
ee’s official duties or because of the
employee’s official status for use in a
legal proceeding, shall state with par-
ticularity the material sought to be ob-
tained or the information sought to be
disclosed.

(b) No employee of the Department
shall comply with any such demand or
request without the prior approval of
the Secretary.

(¢) In determining whether to grant
approval for an employee of the De-
partment to testify in a legal pro-
ceeding, the Secretary shall follow the
standards set forth in subpart I.

(d) Where the demand or request
seeks only the production of docu-
ments, the Department’s procedure for
authenticating documents by a keeper
of the records shall be the Depart-
ment’s method for response. That au-
thentication shall be evidence that the
documents are true copies of docu-
ments in the Department’s files.

[62 FR 12160, Apr. 15, 1987]

§15.203 Procedure in the event of a
demand for production or disclo-
sure.

(a) Whenever a demand is made upon
an employee of the Department for the
production of material or the disclo-
sure of information described in
§15.201, the employee shall imme-
diately notify the Secretary and either
the General Counsel or the appropriate
Regional Counsel. The appropriate Re-
gional Counsel shall mean the Regional
Counsel for the Regional Office having
delegated authority over the project or
activity with respect to which the in-
formation is sought. If possible, the
Secretary shall be notified before the
employee concerned replies to or ap-
pears before the court or other author-
ity.
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(b) If response to the demand is re-
quired before the instructions from the
Secretary are received, the U.S. Attor-
ney or such other attorney as may be
designated for the purpose, will appear
with the employee of the Department
upon whom the demand has been made,
and will furnish the court or other au-
thority with a copy of the regulations
contained in this subpart and inform
the court or other authority that the
demand has been or is being, as the
case may be, referred for prompt con-
sideration of the Secretary. The court
or other authority shall be requested
respectfully to stay the demand pend-
ing receipt of the requested instruc-
tions from the Secretary.

[62 FR 12160, Apr. 15, 1987, as amended at 66
FR 6973, Jan. 22, 2001]

§15.204 Procedure in the event of an
adverse ruling.

If the court or other authority de-
clines to stay the effect of the demand
in response to a request made in ac-
cordance with §15.203(b) pending re-
ceipt of instructions from the Sec-
retary, or if the court or other author-
ity rules that the demand must be
complied with irrespective of the in-
structions from the Secretary not to
produce the material or disclose the in-
formation sought, the employee upon
whom the demand has been made shall
respectfully decline to comply with the
demand (United States ex rel. Toughy v.
Ragen, 340 U.S. 462).

[62 FR 12161, Apr. 15, 1987, as amended at 66
FR 6973, Jan. 22, 2001]

Subpart D—Testimony of
Employees in Legal Proceedings

SOURCE: 52 FR 12161, Apr. 15, 1987, unless
otherwise noted. Redesignated at 66 FR 6973,
Jan. 22, 2001.

§15.301 Purpose.

(a) This subpart prescribes the poli-
cies and procedures of the Department
with respect to testimony of its em-
ployees as witnesses in legal pro-
ceedings with respect to material con-
tained in the files of the Department or
information learned as part of the per-
formance of the their official duties or
because of their official status.
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(b) For purposes of this subpart, the
term employee of the Department in-
cludes current and former officers and
employees of the United States ap-
pointed by or subject to the super-
vision of the Secretary, but does not
include officers and employees covered
by part 2004 of this title.

[62 FR 12161, Apr. 15, 1987, as amended at 60
FR 58457, Nov. 27, 1995]

§15.302 Testimony in proceedings in
which the United States is a party.

(a) In any legal proceeding in which
the United States is a party, an em-
ployee of the Department may not be
called to testify as an expert or opinion
witness by any party other than the
United States unless specifically au-
thorized by the Secretary or the Gen-
eral Counsel for good cause shown. An
employee may be called by a non-fed-
eral party to testify as to facts.

(b) Whenever, in any legal proceeding
in which the United States is a party,
the attorney in charge of presenting
the case for the United States requests
it, the Secretary shall arrange for an
employee of the Department to testify
as a witness for the United States.

[62 FR 12161, Apr. 15, 1987. Redesignated at 66
FR 6973, Jan. 22, 2001, and amended at 67 FR
65276, Oct. 23, 2002]

§15.303 Legal proceedings among non-
federal litigants; general rule.

(a) In any legal proceeding exclu-
sively among non-federal litigants, no
employee of the Department may, un-
less specifically authorized by the Sec-
retary or General Counsel for good
cause shown, testify as an expert or
opinion witness as to any matter re-
lated to his or her duties or the func-
tions of the Department, including the
meaning of Departmental documents.

(b) For purposes of this subpart,
“good cause’ includes action necessary
to prevent a miscarriage of justice or
to promote a significant interest of the
Department.

[67 FR 65276, Oct. 23, 2002]
§15.304 Legal proceedings among pri-
vate litigants; subpoenas.

Whenever, in a legal proceeding ex-
clusively among private litigants, an
employee of the Department is served

Pt. 15, App. A

with a subpoena or is requested to tes-
tify, the procedures set forth in
§§15.201through15.204 shall be applica-
ble.

[62 FR 12161, Apr. 15, 1987. Redesignated and
amended at 66 FR 6973, Jan. 22, 2001]

§15.305 Legal proceedings among non-
federal litigants; expert or opinion
testimony.

If, while testifying in a legal pro-
ceeding exclusively among non-federal
litigants, an employee of the Depart-
ment is asked for expert or opinion tes-
timony, the employee shall, unless spe-
cifically authorized by the Secretary or
General Counsel in accordance with
§15.303, decline to answer on the
grounds that he or she is forbidden to
do so by this part.

[67 FR 65277, Oct. 23, 2002]

APPENDIX A TO PART 15—HUD FOIA
READING ROOMS

The Department maintains a reading room
in Headquarters, 451 Seventh Street, SW.,
Washington, DC 20410 and in each of its Sec-
retary’s Representative’s Offices as follows:

New England, Boston Office—Room 375,
Thomas P. O’Neill, Jr. Federal Building, 10
Causeway Street, Boston, Massachusetts
02222-1092. The New England Office oversees
jurisdiction for HUD Offices located in
Maine, New Hampshire, Vermont, Massachu-
setts, Connecticut, and Rhode Island.

New York/New Jersey, New York Office—26
Federal Plaza, New York, New York 10278-
0068. The New York/New Jersey Office over-
sees jurisdiction for HUD Offices located in
New York and New Jersey.

Mid Atlantic, Philadelphia Office—Liberty
Square Building, 105 South 7th Street, Phila-
delphia, Pennsylvania 19106-3392. The Mid
Atlantic Office oversees jurisdiction for HUD
Offices located in Pennsylvania, Delaware,
Maryland, Virginia, and West Virginia.

Southeast/Caribbean, Atlanta Office—Five
Points Plaza Building, 40 Marietta St., At-
lanta, Georgia 30303. The Southeast/Carib-
bean Office oversees jurisdiction for HUD Of-
fices located in Kentucky, Tennessee, North
Carolina, South Carolina, Georgia, Alabama,
Mississippi, Florida, and Puerto Rico.

Midwest, Chicago Office—Ralph Metcalfe
Federal Building, 77 West Jackson Boule-
vard, Chicago, Illinois 60604-3507. The Mid-
west Office oversees jurisdiction for HUD Of-
fices located in Illinois, Indiana, Ohio,
Michigan, Wisconsin, and Minnesota.

Southwest, Fort Worth Office—Burnett
Plaza Building, 801 Cherry Street, Fort
Worth, Texas 76102. The Southwest Office
oversees jurisdiction for HUD Offices located
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in Oklahoma, Texas, Arkansas, Louisiana,
and New Mexico.

Great Plains, Kansas City Office—Room 200,
Gateway Tower II, 400 State Avenue, Kansas
City, Kansas 66101-2406. The Great Plains Of-
fice oversees jurisdiction for HUD Offices lo-
cated in Missouri, Iowa, Kansas, and Ne-
braska.

Rocky Mountain, Denver Office—633 17th
Street, Denver, Colorado 80202-3607. The
Rocky Mountain Office oversees jurisdiction
for HUD Offices located in Colorado, Utah,
Wyoming, North Dakota, South Dakota, and
Montana.

Pacific’Hawaii, San Francisco Office—Phil-
ip Burton Federal Building & U.S. Court-
house, 450 Golden Gate Avenue, PO Box 36003,
San Francisco, California 94102-3448. The Pa-
cific/Hawaii Office oversees jurisdiction for
HUD Offices located in California, Nevada,
Arizona, and Hawaii.

Northwest/Alaska, Seattle Office—Suite 200,
Seattle Federal Office Building, 909 First Av-
enue, Seattle, Washington 98104-1000. The
Northwest/Alaska Office oversees jurisdic-
tion for HUD Offices located in Alaska,
Washington, Oregon, and Idaho.

[66 FR 6973, Jan. 22, 2001]

PART 16—IMPLEMENTATION OF THE
PRIVACY ACT OF 1974

Sec.
16.1
16.2
16.3
16.4
16.5

Purpose and statement of policy.
Definitions.
Procedures for inquiries.
Requests for access; requirements.
Disclosure of requested information to
individuals.
16.6 Initial denial of access.
16.7 Administrative review of initial denial
of access.
16.8 Request for correction or amendment
to record.
16.9 Agency procedures upon request for
correction or amendment of record.

16.10 Appeal of initial adverse agency deter-
mination on correction or amendment.
16.11 Disclosure of record to person other

than the individual to whom it pertains.
16.12 Fees.
16.13 Penalties.
16.14 General exemptions.
16.15 Specific exemptions.

AUTHORITY: 5 U.S.C.
3535(a).

SOURCE: 40 FR 39729, Aug. 28, 1975, unless
otherwise noted.

552(a); 42 U.S.C.

§16.1 Purpose and statement of policy.

(a) The purpose of this part is to es-
tablish policies and procedures for im-
plementing the Privacy Act of 1974
(Pub. L. 93-579), 5 U.S.C. 552(a). The

24 CFR Subtitle A (4-1-06 Edition)

main objectives are to facilitate full
exercise of rights conferred on individ-
uals under the Act and to insure the
protection of privacy as to individuals
about whom the Department maintains
records in systems of records under the
Act. The Department accepts the re-
sponsibility to act promptly and in ac-
cordance with the Act upon receipt of
any inquiry, request or appeal from a
citizen of the United States or an alien
lawfully admitted for permanent resi-
dence into the United States, regard-
less of the age of the individual.

(b) Further, the Department accepts
the obligations to maintain only such
information on individuals as is rel-
evant and necessary to the perform-
ance of its lawful functions, to main-
tain that information with such accu-
racy, relevancy, timeliness and com-
pleteness as is reasonably necessary to
assure fairness in determinations made
by the Department about the indi-
vidual, to obtain information from the
individual to the extent practicable,
and to take every reasonable step to
protect that information from unwar-
ranted disclosure. The Department will
maintain no record describing how an
individual exercises rights guaranteed
by the First Amendment unless ex-
pressly authorized by statute or by the
individual about whom the record is
maintained or unless pertinent to and
within the scope of an authorized law
enforcement activity.

(c) This part applies to all organiza-
tional components in the Department
in order to assure the maximum
amount of uniformity and consistency
within the Department in its imple-
mentation of the Act.

(d) The Assistant Secretary for Ad-
ministration shall be responsible for
carrying out the requirements of this
part, for issuing such orders and direc-
tives internal to the Department as are
necessary for full compliance with the
Act, and for effecting publication of all
required notices concerning systems of
records.

(e) Requests involving information
pertaining to an individual which is in
a record or file but not within the
scope of a System of Records Notice
published in the FEDERAL REGISTER are
outside the scope of this part. Requests
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