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basis reduction is $900,000 (90% of $1,000,000). 
Therefore, A’s basis in the PRS interest is 
reduced to $1,100,000 ($2,000,000 ¥ $900,000). 
B’s share of the section 358(h) basis reduction 
is $100,000 (10% of $1,000,000). Because B’s 
share of the section 358(h) basis reduction 
($100,000) exceeds B’s basis in the PRS inter-
est ($50,000), B’s basis in the PRS interest is 
reduced to $0 and B recognizes $50,000 of gain. 
This gain is treated as gain from the sale of 
the PRS interest. 

Example 2. Transfer of partnership interest to 
corporation. In 2004, A contributes undevel-
oped land with a value and basis of $4,000,000 
in exchange for a 50% interest in PRS and an 
assumption by PRS of $2,000,000 of pension li-
abilities from a separate business that A 
conducts. A’s basis in the PRS interest im-
mediately after the contribution is A’s basis 
in the land, $4,000,000, unreduced by the 
amount of the pension liabilities. PRS devel-
ops the land as a landfill. Before PRS has 
economically performed with respect to the 
pension liabilities, A transfers A’s interest in 
PRS to Corporation X, in an exchange to 
which section 351 applies. At the time of the 
exchange, the value of A’s PRS interest is 
$2,000,000, A’s basis in PRS is $4,000,000, and A 
has no share of partnership liabilities other 
than the pension liabilities. For purposes of 
applying section 358(h), the transfer of the 
PRS interest to Corporation X is treated as 
a transfer to Corporation X of A’s share of 
PRS assets and an assumption by Corpora-
tion X of A’s share of the pension liabilities 
of PRS ($2,000,000). Because the pension li-
abilities were not assumed by PRS from A in 
an exchange in which the trade or business 
associated with the liability was transferred 
to PRS, the transfer of the PRS interest to 
Corporation X is not excepted from section 
358(h) under section 358(h)(2). See paragraph 
(c) of this section. Under section 358(h), A’s 
basis in the Corporation X stock is reduced 
by the $2,000,000 of pension liabilities. 

(f) Effective date. This section applies 
to assumptions of liabilities by a cor-
poration occurring on or after June 24, 
2003. 

[T.D. 9207, 70 FR 30341, May 26, 2005] 

EFFECTS ON CORPORATION 

§ 1.361–1 Nonrecognition of gain or 
loss to corporations. 

Section 361 provides the general rule 
that no gain or loss shall be recognized 
if a corporation, a party to a reorga-
nization, exchanges property in pursu-
ance of the plan of reorganization sole-
ly for stock or securities in another 
corporation, a party to the reorganiza-
tion. This provision includes only 
stock and securities received in con-

nection with a reorganization defined 
in section 368(a). It also includes non-
voting stock and securities in a cor-
poration, a party to a reorganization, 
received in a transaction to which sec-
tion 368(a)(1)(C) is applicable only by 
reason of section 368(a)(2)(B). 

§ 1.362–1 Basis to corporations. 

(a) In general. Section 362 provides, as 
a general rule, that if property was ac-
quired on or after June 22, 1954, by a 
corporation (1) in connection with a 
transaction to which section 351 (relat-
ing to transfer of property to corpora-
tion controlled by transferor) applies, 
(2) as paid-in surplus or as a contribu-
tion to capital, or (3) in connection 
with a reorganization to which part III, 
subchapter C, chapter 1 of the Code ap-
plies, then the basis shall be the same 
as it would be in the hands of the 
transferor, increased in the amount of 
gain recognized to the transferor on 
such transfer. (See also § 1.362–2.) See 
§ 1.460–4(k)(3)(iv)(B)(2) for rules relating 
to adjustments to the basis of certain 
contracts accounted for using a long- 
term contract method of accounting 
that are acquired in certain transfers 
described in section 351 and certain re-
organizations described in section 
368(a). 

(b) Exceptions. (1) In the case of a plan 
of reorganization adopted after October 
22, 1968, section 362 does not apply if 
the property acquired in connection 
with such reorganization consists of 
stock or securities in a corporation a 
party to the reorganization, unless ac-
quired by the exchange of stock or se-
curities of the transferee (or of a cor-
poration which is in control of the 
transferee) as the consideration in 
whole or in part for the transfer. 

(2) In the case of a plan of reorganiza-
tion adopted before October 23, 1968, 
section 362 does not apply if the prop-
erty acquired in connection with such 
reorganization consists of stock or se-
curities in a corporation a party to the 
reorganization, unless acquired by the 
issuance of stock or securities of the 
transferee (or, in the case of trans-
actions occurring after December 31, 
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1963, of a corporation which is in con-
trol of the transferee) as the consider-
ation in whole or in part for the trans-
fer. The term issuance of stock or securi-
ties includes any transfer of stock or 
securities, including stock or securities 
which were purchased or were acquired 
as a contribution to capital. 

[T.D. 7422, 41 FR 26569, June 28, 1976, as 
amended by T.D. 8995, 67 FR 34605, May 15, 
2002] 

§ 1.362–2 Certain contributions to cap-
ital. 

The following regulations shall be 
used in the application of section 
362(c): 

(a) Property deemed to be acquired 
with contributed money shall be that 
property, if any, the acquisition of 
which was the purpose motivating the 
contribution; 

(b) In the case of an excess of the 
amount of money contributed over the 
cost of the property deemed to be ac-
quired with such money (as defined in 
paragraph (a) of this section) such ex-
cess shall be applied to the reduction of 
the basis (but not below zero) of other 
properties held by the corporation, on 
the last day of the 12-month period be-
ginning on the day the contribution is 
received, in the following order— 

(1) All property of a character subject 
to an allowance for depreciation (not 
including any properties as to which a 
deduction for amortization is allow-
able), 

(2) Property with respect to which a 
deduction for amortization is allow-
able, 

(3) Property with respect to which a 
deduction for depletion is allowable 
under section 611 but not under section 
613, and 

(4) All other remaining properties. 
The reduction of the basis of each of 
the properties within each of the above 
categories shall be made in proportion 
to the relative bases of such properties. 

(c) With the consent of the Commis-
sioner, the taxpayer may, however, 
have the basis of the various units of 
property within a particular category 
adjusted in a manner different from the 
general rule set forth in paragraph (b) 
of this section. Variations from such 
rule may, for example, involve adjust-
ing the basis of only certain units of 

the taxpayer’s property within a given 
category. A request for variations from 
the general rule should be filed by the 
taxpayer with its return for the tax-
able year for which the transfer of the 
property has occurred. 

§ 1.367(a)–1T Transfers to foreign cor-
porations subject to section 367(a): 
In general (temporary). 

(a) Purpose and scope of regulations. 
These regulations set forth rules relat-
ing to the provisions of section 367(a) 
concerning certain transfers of prop-
erty to foreign corportions. This sec-
tion provides general rules explaining 
the effect of section 367(a)(1) and de-
scribing the transfers of property that 
are subject to the rule of that section. 
Section 1.367(a)–2T provides rules con-
cerning the exception from the rule of 
section 367(a)(1) for transfers of prop-
erty to be used in the active conduct of 
a trade or business outside of the 
United States. Rules concerning the 
application of section 367(a)(1) to trans-
fers of stock or securities are provided 
in § 1.367(a)–3, while § 1.367(a)–4T pro-
vides special rules regarding other 
specified transfers of property. Section 
1.367(a)–5T describes types of property 
that are subject to the rule of section 
367(a)(1) regardless of whether they are 
transferred for use in a trade or busi-
ness. Section 1.367(a)–6T provides rules 
concerning the application of section 
367(a) to the transfer of a branch with 
previously deducted losses. Finally, 
§ 1.367(a)–7T contains transitional rules 
concerning transfers of intangible 
property to foreign corporations made 
after June 6, 1984 and before January 1, 
1985. Rules explaining the operation of 
section 367(d), concerning transfers of 
intangible property pursuant to an ex-
change described in section 351 or 361, 
are provided in § 1.367(d)–1T. Rules con-
cerning the reporting requirements of 
section 6038B are provided in §§ 1.6038B– 
1 and 1.6038B–1T. 

(b) General rules—(1) Foreign corpora-
tion not considered a corporation for pur-
poses of certain transfers. If a U.S. per-
son transfers property to a foreign cor-
poration in connection with an ex-
change described in section 332, 351, 354, 
355, 356, or 361, then pursuant to section 
367(a)(1) the foreign corporation shall 
not be considered to be a corporation 
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for purposes of determining the extent 
to which gain shall be recognized on 
the transfer. Section 367(a)(1) denies 
nonrecognition treatment only to 
transfers of items of property on which 
gain is realized. Thus, the amount of 
gain recognized because of section 
367(a)(1) is unaffected by the transfer of 
items of property on which loss is real-
ized (but not recognized). The transfers 
of property that are subject to section 
367(a)(1) are further described in para-
graph (c) of this section, and relevant 
definitions are provided in paragraph 
(d) of this section. 

(2) Cases in which foreign corporate sta-
tus is not disregarded. Section 367(a)(1) 
shall not apply, and a foreign corporate 
transferee shall, thus, be considered to 
be a corporation, in the case of any of 
the following: 

(i) [Reserved] 
(ii) The transfer of property for use 

in the active conduct of a trade or busi-
ness outside of the United States in ac-
cordance with the rules of §§ 1.367(a)-2T 
through 1.367(a)-6T; or 

(iii) Certain other transfers of prop-
erty described in §§ 1.367(a)-2T through 
1.367(a)-6T. 

(3) Limitation of gain required to be rec-
ognized—(i) In general. If a U.S. person 
transfers property to a foreign corpora-
tion in a transaction on which gain is 
required to be recognized under section 
367(a) and regulations thereunder, then 
the gain required to be recognized by 
the U.S. person shall in no event ex-
ceed the gain that would have been rec-
ognized on a taxable sale of those items 
of property if sold individually and 
without offsetting individual losses 
against individual gains. 

(ii) Losses. No loss may be recognized 
by reason of the operation of section 
367. 

(iii) Ordinary income and capital gain. 
If section 367(a) and regulations there-
under require the recognition of ordi-
nary income and capital gain in excess 
of the limitation described in para-
graph (b)(3)(i) of this section, then the 
limitation shall be imposed by making 
proportionate reductions in the 
amounts or ordinary income and cap-
ital gain, regardless of the character of 
the gain that would have been recog-
nized on a taxable sale of the property. 

(4) Character, source, and adjust-
ments—(i) In general. If a U.S. person is 
required to recognize gain under sec-
tion 367 upon a transfer of property to 
a foreign corporation, then— 

(A) The character and source of such 
gain shall be determined as if the prop-
erty had been disposed of in a taxable 
exchange with the transferee foreign 
corporation (unless otherwise provided 
by regulation); and 

(B) Appropriate adjustments to earn-
ings and profits, basis, and other af-
fected items shall be made according to 
otherwise applicable rules, taking into 
account the gain recognized because of 
section 367(a)(1). Any increase in the 
basis of the property received by the 
foreign corporation resulting from the 
application of section 367(a) and sec-
tion 362 (a) or (b) shall be allocated 
over the transferred property with re-
spect to which gain is recognized in 
proportion to the amount realized by 
the U.S. person on the transfer of each 
item of that property. See paragraph 
(c)(3) of this section for special rules 
applicable to transfers of partnership 
interests. 

(ii) Example. The rules of this para-
graph (b)(4) are illustrated by the fol-
lowing example. 

Example. Domestic corporation DC trans-
fers inventory with a fair market value of $1 
million and adjusted basis of $800,000 to for-
eign corporation FC in an exchange for stock 
of FC that is described in section 351 (a). 
Title passes within the U.S. Pursuant to sec-
tion 367(a), DC is required to recognize gain 
of $200,000 upon the transfer. Under the rule 
of this paragraph (b)(4), such gain shall be 
treated as ordinary income (sections 1201 and 
1221) from sources within the U.S. (section 
861) arising from a taxable exchange with 
FC. Appropriate adjustments to earnings and 
profits, basis, etc., shall be made as if the 
transfer were subject to section 351. Thus, 
for example, DC’s basis in the FC stock re-
ceived, and FC’s basis in the transferred in-
ventory, will each be increased by the 
$200,000 gain recognized by DC, pursuant to 
sections 358(a)(1) and 362(a), respectively. 

(c) Transfers described in section 
367(a)(1)—(1) In general. A transfer de-
scribed in section 367(a)(1) is any trans-
fer of property by a U.S. person to a 
foreign corporation pursuant to an ex-
change described in section 332, 351, 354, 
355, 356, or 361. Section 367(a)(1) applies 
to such a transfer whether it is made 
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directly, indirectly, or constructively. 
Indirect or constructive transfers that 
are described in section 367(a)(1) in-
clude the transfers described in sub-
paragraphs (2) through (7) of this para-
graph (c). 

(2) Indirect transfers in certain reorga-
nizations. [Reserved]. For further guid-
ance, see § 1.367(a)–3(d). 

(3) Indirect transfers involving partner-
ships and interests therein—(i) Transfer 
by partnership treated as transfer by 
partners—(A) In general. If a partner-
ship (whether foreign or domestic) 
transfers property to a foreign corpora-
tion in an exchange described in sec-
tion 367(a)(1), then a U.S. person that is 
a partner in the partnership shall be 
treated as having transferred a propor-
tionate share of the property in an ex-
change described in section 367(a)(1). A 
U.S. person’s proportionate share of 
partnership property shall be deter-
mined under the rules and principles of 
sections 701 through 761 and the regula-
tions thereunder. The rule of this para-
graph (c)(3)(i)(A) is illustrated by the 
following example. 

Example P is a partnership having five 
equal general partners, two of whom are 
United States persons. P transfers property 
to F, a foreign corporation, in connection 
with an exchange described in section 351. 
The exchange includes an indirect transfer of 
property by the partners to F. The transfers 
of property attributable to those partners 
who are United States persons, that is, 40 
percent of each asset transferred to F, are 
transfers described in section 367(a)(1). The 
gain (if any) recognized on the transfer of 40 
percent of each asset to F is attributable to 
the two partners who are United States per-
sons. 

(B) Special adjustments to basis. If a 
U.S. person is treated under the rule of 
this paragraph (c)(3)(i) as having trans-
ferred a proportionate share of the 
property of a partnership in an ex-
change described in section 367(a), and 
is therefore required to recognize gain 
upon the transfer, then— 

(1) The U.S. person’s basis in the 
partnership shall be increased by the 
amount of gain recognized by him; 

(2) Solely for purposes of determining 
the basis of the partnership in the 
stock of the transferee foreign corpora-
tion, the U.S. person shall be treated as 
having newly acquired an interest in 
the partnership (for an amount equal 

to the gain recognized), permitting the 
partnership to make an optional ad-
justment to basis pursuant to sections 
743 and 754; and 

(3) The transferee foreign corpora-
tion’s basis in the property acquired 
from the partnership shall be increased 
by the amount of gain recognized by 
U.S. persons under this paragraph 
(c)(3)(i). 

(ii) Transfer of partnership interest 
treated as transfer of proportionate share 
of assets—(A) In general. If a U.S. person 
transfers an interest as a partner in a 
partnership (whether foreign or domes-
tic) in an exchange described in section 
367(a)(1), then that person shall be 
treated as having transferred a propor-
tionate share of the property of the 
partnership in an exchange described in 
section 367(a)(1). Accordingly, the ap-
plicability of the exception to section 
367(a)(1) provided in § 1.367(a)–2T shall 
be determined with reference to the 
property of the partnership rather than 
the partnership interest itself. A U.S. 
person’s proportionate share of part-
nership property shall be determined 
under the rules and principles of sec-
tions 701 through 761 and the regula-
tions thereunder. 

(B) Special adjustments to basis. If a 
U.S. person is treated under the rule of 
paragraph (c)(3)(ii)(A) of this section as 
having transferred a proportionate 
share of the property of a partnership 
in an exchange described in section 
367(a), and is therefore required to rec-
ognize gain upon the transfer, then— 

(1) The U.S. person’s basis in the 
stock of the transferee foreign corpora-
tion shall be increased by the amount 
of gain so recognized by that person; 

(2) The transferee foreign corpora-
tion’s basis in the transferred partner-
ship interest shall be increased by the 
amount of gain recognized by the U.S. 
person; and 

(3) Solely for purposes of determining 
the partnership’s basis in the property 
held by it, the U.S. person shall be 
treated as having newly acquired an in-
terest in the partnership (for an 
amount equal to the gain recognized), 
permitting the partnership to make an 
optional adjustment to basis pursuant 
to sections 743 and 754. 

(C) Limited partnership interest. The 
transfer by a U.S. person of an interest 
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in a partnership shall not be subject to 
the rules of paragraph (c)(3)(ii)(A) and 
(B) if— 

(1) The interest transferred is a lim-
ited partnership interest; and 

(2) Such interest is regularly traded 
on an established securities market. 

Instead, the transfer of such an inter-
est shall be treated in the same manner 
as a transfer of stock or securities. 
Thus, the consequences of such a trans-
fer shall be determined under the rules 
of § 1.367(a)–3. For purposes of this sec-
tion, a limited partnership interest is 
an interest as a limited partner in a 
partnership that is organized under the 
laws of any State of the United States 
or the District of Columbia. Whether 
such an interest is regularly traded on 
an established securities market shall 
be determined under the provisions of 
paragraph (c)(3)(ii)(D) of this section. 

(D) Regularly traded on an established 
securities market—(1) Established securi-
ties market. For purposes of this para-
graph (c)(3)(ii), an established securi-
ties market is— 

(i) A national securities exchange 
which is registered under section 6 of 
the Securities Exchange Act of 1934 (15 
U.S.C. 78f); 

(ii) A foreign national securities ex-
change which is officially recognized, 
sanctioned, or supervised by govern-
mental authority; and 

(iii) An over-the-counter market. An 
over-the-counter market is any market 
reflected by the existence of an inter- 
dealer quotation system. An inter-deal-
er quotation system is any system of 
general circulation to brokers and 
dealers which regularly disseminates 
quotations of stock and securities by 
identified brokers or dealers, other 
than by quotation sheets which are 
prepared and distributed by a broker or 
dealer in the regular course of business 
and which contain only quotations of 
such broker or dealer. 

(2) Regularly traded. A class of inter-
ests that is traded on an established se-
curities market is considered to be reg-
ularly traded if it is regularly quoted 
by brokers or dealers making a market 
in such interests. A class of interests 
shall be presumed to be regularly trad-
ed if the entity has a total of 500 or 
more interest-holders. 

(4) Transfers by trusts and estates—(i) 
In general. For purposes of section 
367(a), a transfer of property by an es-
tate or trust shall be treated as a 
transfer by the entity itself and not as 
an indirect transfer by its bene-
ficiaries. Thus, a transfer of property 
by a foreign trust or estate (as defined 
in section 7701(a)(31)) is not described 
in section 367(a)(1), regardless of 
whether the beneficiaries of the trust 
or estate are U.S. persons. Similarly, a 
transfer of property by a domestic 
trust or estate may be described in sec-
tion 367(a)(1), regardless of whether the 
beneficiaries of the trust or estate are 
foreign persons. 

(ii) Grantor trusts. A transfer of a por-
tion or all of the assets of a foreign or 
domestic trust to a foreign corporation 
in an exchange described in section 
367(a)(1) is considered a transfer by any 
U.S. person who is treated as the owner 
of any such portion or all of the assets 
of the trust under sections 671 through 
679. 

(5) Termination of election under sec-
tion 1504(d). Section 367(A) applies to 
the constructive reorganization and 
transfer of property from a domestic 
corporation to a foreign corporation 
that occurs upon the termination of an 
election under section 1504(d), which 
permits the treatment of certain con-
tiguous country corporations as domes-
tic corporations. The rule of this para-
graph (c)(5) is illustrated by the fol-
lowing example. 

Example. Domestic corporation Y pre-
viously made a valid election under section 
1504(d) to have its wholly owned Canadian 
subsidiary, C, treated as a domestic corpora-
tion. On July, 1, 1986, C fails to continue to 
qualify for the election under section 1504 
(d). A constructive reorganization described 
in section 368(a)(1)(D) occurs. The resulting 
constructive transfer of assests by ‘‘domes-
tic’’ corporation C to Canadian corporation C 
upon the termination of the election is a 
transfer of property described in section 
367(a)(1). 

(6) Changes in classification of an enti-
ty. If a foreign entity is classified as an 
entity other than an association tax-
able as a corporation for United States 
tax purposes, and subsequently a 
change is made in the governing docu-
ments, articles, or agreements of the 
entity so that the entity is thereafter 
classified as an association taxable as a 
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corporation, the change in classifica-
tion is considered a transfer of prop-
erty to a foreign corporation in connec-
tion with an exchange described in sec-
tion 351. For purposes of section 
367(a)(1), the transfer of property is 
considered as made by the persons de-
termined under the rules set forth in 
paragraph (c)(3) of this section with re-
spect to partnerships, and paragraph 
(c)(4)(i) or (ii), with respect to trusts 
and estates, and the rules of such para-
graphs apply determining whether a 
transfer described in section 367(a)(1) 
has been made. 

(7) Contributions to capital. For rules 
with respect to the treatment of a con-
tribution to the capital of a foreign 
corporation as a transfer described in 
section 367(a)(1), see section 367(c)(2) 
and the regulations thereunder. 

(d) Definitions. The following defini-
tions apply for purposes of this section 
and § 1.367(d)–1T. 

(1) United States person. The term 
United States person includes those per-
sons described in section 7701(a)(30). 
The term includes a citizen or resident 
of the United States, a domestic part-
nership, a domestic corporation, and 
any estate or trust other than a foreign 
estate or trust. (For definitions of 
these terms, see section 7701 and regu-
lations thereunder.) For purposes of 
this section, an individual with respect 
to whom an election has been made 
under section 6013 (g) or (h) is consid-
ered to be a resident of the United 
States while such election is in effect. 
A nonresident alien or a foreign cor-
poration will not be considered a 
United States person because of its ac-
tual or deemed conduct of a trade or 
business within the United States dur-
ing a taxable year. 

(2) Foreign corporation. The term for-
eign corporation has the meaning set 
forth in section 7701(a)(3) and (5) and 
§ 301.7701–5. 

(3) Transfer. For purposes of section 
367 and regulations thereunder, the 
term transfer means any transaction 
that constitutes a transfer for purposes 
of sections 332, 351, 354, 355, 356, or 361, 
as applicable. A person’s entering into 
a bona fide cost-sharing arrangement 
under § 1.482–2(d)(4) or acquiring rights 
to intangible property under such an 
arrangement shall not be considered a 

transfer of property described in sec-
tion 367(a)(1). See § 1.6038B–1T(b)(3) for 
the date on which the transfer is con-
sidered to be made. 

(4) Property. For purposes of section 
367 and regulations thereunder, the 
term property means any item that 
constitutes property for purposes of 
sections 332, 351, 354, 355, 356, or 361, as 
applicable. 

(5) Intangible property—(i) In general. 
For purposes of section 367 and regula-
tions thereunder, the term intangible 
property means knowledge, rights, doc-
uments, and any other intangible item 
within the meaning of section 
936(h)(3)(B) that constitutes property 
for purposes of sections 332, 351, 354, 
355, 356, or 361, as applicable. Such 
property shall be treated as intangible 
property for purposes of section 367 (a) 
and (d) and the regulations thereunder 
without regard to whether it is used or 
developed in the United States or in a 
foreign country and without regard to 
whether it is used in manufacturing ac-
tivities or in marketing activities. A 
working interest in oil and gas prop-
erties shall not be considered to be in-
tangible property for purposes of sec-
tion 367 and the regulations there-
under. 

(ii) Operating intangibles. An oper-
ating intangible is any intangible prop-
erty of a type not ordinarily licensed 
or otherwise transferred in trans-
actions between unrelated parties for 
consideration contingent upon the li-
censee’s or transferee’s use of the prop-
erty. Examples of operating intangi-
bles may include long-term purchase or 
supply contracts, surveys, studies, and 
customer lists. 

(iii) Foreign goodwill or going concern 
value. Foreign goodwill or going con-
cern value is the residual value of a 
business operation conducted outside 
of the United States after all other 
tangible and intangible assets have 
been identified and valued. For pur-
poses of section 367 and regulations 
thereunder the value of the right to use 
a corporate name in a foreign country 
shall be treated as foreign goodwill or 
going concern value. 

(iv) Transitional rule for certain mar-
keting intangibles. For transfers occur-
ring after December 31, 1984, and before 
May 16, 1986, for foreign trademarks, 
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tradenames, brandnames, and similar 
marketing intangibles developed by a 
foreign branch shall be treated as for-
eign goodwill or going concern value. 

(e) Close of taxable year in certain sec-
tion 368(a)(1)(F) reorganizations. If a do-
mestic corporation is the transferor 
corporation in a reorganization de-
scribed in section 368(a)(1)(F) after 
March 30, 1987, in which the acquiring 
corporation is a foreign corporation, 
then the taxable year of the transferor 
corporation shall end with the close of 
the date of the transfer and the taxable 
year of the acquiring corporation shall 
end with the close of the date on which 
the transferor’s taxable year would 
have ended but for the occurrence of 
the transfer. With regard to the con-
sequences of the closing of the taxable 
year, see section 381 and the regula-
tions thereunder. 

(f) Exchanges under sections 354(a) and 
361(a) in certain section 368(a)(1)(F) reor-
ganizations. In every reorganization 
under section 368(a)(1)(F), where the 
transferor corporation is a domestic 
corporation and the acquiring corpora-
tion is a foreign corporation, there is 
considered to exist— 

(1) A transfer of assets by the trans-
feror corporation to the acquiring cor-
poration under section 361(a) in ex-
change for stock of the acquiring cor-
poration and the assumption by the ac-
quiring corporation of the transferor 
corporation’s liabilities; 

(2) A distribution of the stock (or 
stock and securities) of the acquiring 
corporation by the transferor corpora-
tion to the shareholders (or share-
holders and security holders) of the 
transferor corporation; and 

(3) An exchange by the transferor 
corporation’s shareholders (or share-
holders and security holders) of the 
stock of the transferor corporation for 
stock (or stock and securities) of the 
acquiring corporation under section 
354(a). 
For this purpose, it shall be immaterial 
that the applicable foreign or domestic 
law treats the acquiring corporation as 
a continuance of the transferor cor-
poration. 

(g) Effective date of certain section— 
(1) In general. Except as specifically 

provided to the contrary elsewhere in 
these sections, §§ 1.367(a)–1T through 

1.367(a)–6T apply to transfers occurring 
after December 31, 1984. 

(2) Private rulings. The taxpayer may 
rely on a private ruling under section 
367(a) received by him before June 16, 
1986. 

(3) Certain indirect transfers. Sections 
1.367(a)–1T(c)(2)(i) and (iii) and 1.367(a)– 
1T(c)(3) apply to transfers made after 
June 16, 1986. For transfers made before 
that date, see 26 CFR 1.367(a)–1(b) (re-
vised as of April 1, 1986). 

[T.D. 8087, 51 FR 17938, May 16, 1986, as 
amended at T.D. 8280, 55 FR 1408, Jan. 16, 
1990; T.D. 8770, 63 FR 33555, June 19, 1998] 

§ 1.367(a)–2T Exception for transfers of 
property for use in the active con-
duct of a trade or business (tem-
porary). 

(a) In general. Section 367(a)(1) shall 
not apply to property transferred to a 
foreign corporation if— 

(1) Such property is transferred for 
use by that corporation in the active 
conduct of a trade or business outside 
of the United States; and 

(2) The U.S. person that transfers the 
property complies with the reporting 
requirements of section 6038B and regu-
lations thereunder. 
Where these conditions are satisifed, 
the foreign corporate transferee of the 
property shall be considered to be a 
corporation for purposes of deter-
mining the extent to which gain or loss 
is required to be recognized upon the 
transfer pursuant to section 332, 351, 
354 [reserved as to section 355 or so 
much of section 356 as relates to sec-
tion 355], 356, or 361. Paragraph (b) of 
this section provides rules concerning 
the requirement that property be 
transferred for use in the active con-
duct of a trade or business outside of 
the United States, while paragraph (c) 
concerns the application of the require-
ment where the transferee itself re- 
transfers the property. In addition, 
§ 1.367(a)–3T provides rules concerning 
the treatment of stock or securities 
transferred to a foreign corporation in 
an exchange described in section 
367(a)(1), and § 1.367(a)–4T provides spe-
cial rules concerning the treatment of 
other specified types of property. Fi-
nally, §§ 1.367(a)–5T and 1.367(a)–6T pro-
vide rules concerning certain transfers 
of property that are subject to section 
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367(a)(1) regardless of whether the prop-
erty is used in the active conduct of a 
trade or business. 

(b) Active conduct of a trade or business 
outside the United States—(1) In general. 
Property qualifies for the exception 
provided by this section if it is trans-
ferred to a foreign corporation for use 
in the active conduct of a trade or busi-
ness outside of the United States. 
Therefore, to determine whether prop-
erty is subject to the exception pro-
vided by this section, four factual de-
terminations must be made: 

(i) What is the trade or business of 
the transferee; 

(ii) Do the activities of the transferee 
constitute the active conduct of that 
trade or business; 

(iii) Is the trade or business con-
ducted outside of the United States; 
and 

(iv) Is the transferred property used 
or held for use in the trade or business? 
Rules concerning these four determina-
tions are provided in paragraphs (b)(2), 
(3), (4), and (5) of this section. 

(2) Trade or business. Whether the ac-
tivities of a foreign corporation con-
stitute a trade or business must be de-
termined under all the facts and cir-
cumstances. In general, a trade or busi-
ness is a specific unified group of ac-
tivities that constitute (or could con-
stitute) an independent economic en-
terprise carried on for profit. For ex-
ample, the activities of a foreign sell-
ing subsidiary could constitute a trade 
or business if they could be independ-
ently carried on for profit, even though 
the subsidiary acts exclusively on be-
half of, and has operations fully inte-
grated with, its parent corporation. To 
constitute a trade or business, a group 
of activities must ordinarily include 
every operation which forms a part of, 
or a step in, a process by which an en-
terprise may earn income or profit. In 
this regard, one or more of such activi-
ties may be carried on by independent 
contractors under the direct control of 
the foreign corporation. (However, see 
paragraph (b)(3) of this section.) The 
group of activities must ordinarily in-
clude the collection of income and the 
payment of expenses. If the activities 
of a foreign corporation do not con-
stitute a trade or business, then the ex-
ception provided by this section does 

not apply, regardless of the level of ac-
tivities carried on by the corporation. 
The following activities are not consid-
ered to constitute by themselves a 
trade or business for purposes of this 
section: 

(i) Any activity giving rise to ex-
penses that would be deductible only 
under section 212 if the activities were 
carried on by an individual; or 

(ii) The holding for one’s own ac-
count of investments in stock, securi-
ties, land, or other property, including 
casual sales thereof. 

(3) Active conduct. Whether a trade or 
business is actively conducted must be 
determined under all the facts and cir-
cumstances. In general, a corporation 
actively conducts a trade or business 
only if the officers and employees of 
the corporation carry out substantial 
managerial and operational activities. 
A corporation may be engaged in the 
active conduct of a trade or business 
even though incidental activities of the 
trade or business are carried out on be-
half of the corporation by independent 
contractors. In determining whether 
the officers and employees of the cor-
poration carry out substantial manage-
rial and operational activities, how-
ever, the activities of independent con-
tractors shall be disregarded. On the 
other hand, the officers and employees 
of the corporation are considered to in-
clude the officers and employees of re-
lated entities who are made available 
to and supervised on a day-to-day basis 
by, and whose salaries are paid by (or 
reimbursed to the lending related enti-
ty by), the transferee foreign corpora-
tion. Whether a trade or business that 
produces rents or royalties is actively 
conducted shall be determined under 
the principles of § 1.954–2(d)(1) (but 
without regard to whether the rents or 
royalties are received from an unre-
lated person). The rule of this para-
graph (b)(3) is illustrated by the fol-
lowing example. 

Example. X, a domestic corporation, and Y, 
a foreign corporation not related to X, trans-
fer property to Z, a newly formed foreign 
corporation organized for the purpose of 
combining the research activities of X and Y. 
Z contracts all of its operational and re-
search activities to Y for an arm’s-length 
fee. Z’s activities do not constitute the ac-
tive conduct of a trade or business. 
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(4) Outside of the United States. 
Whether a foreign corporation con-
ducts a trade or business outside of the 
United States must be determined 
under all the facts and circumstances. 
Generally, the primary managerial and 
operational activities of the trade or 
business must be conducted outside the 
United States and immediately after 
the transfer the transferred assets 
must be located outside the United 
States. Thus, the exception provided by 
this section would not apply to the 
transfer of the assets of a domestic 
business to a foreign corporation if the 
domestic business continued to operate 
in the United States after the transfer. 
In such a case, the primary operational 
activities of the business would con-
tinue to be conducted in the United 
States. Moreover, the transferred as-
sets would be located in the United 
States. However, it is not necessary 
that every item of property transferred 
be used outside of the United States. 
As long as the primary managerial and 
operational activities of the trade or 
business are conducted outside of the 
United States and substantially all of 
the transferred assets are located out-
side the United States, incidental 
items of transferred property located 
in the United States may be considered 
to have been transferred for use in the 
active conduct of a trade or business 
outside of the United States. 

(5) Use in the trade or business. Wheth-
er property is used or held for use in a 
trade or business must be determined 
under all the facts and circumstances. 
In general, property is used or held for 
use in a foreign corporation’s trade or 
business if it is— 

(i) Held for the principal purpose of 
promoting the present conduct of the 
trade or business; 

(ii) Acquired and held in the ordinary 
course of the trade or business; or 

(iii) Otherwise held in a direct rela-
tionship to the trade or business. Prop-
erty is considered held in a direct rela-
tionship to a trade or business if it is 
held to meet the present needs of that 
trade or business and not its antici-
pated future needs. 
Thus, property will not be considered 
to be held in a direct relationship to a 
trade or business if it is held for the 
purpose of providing for future diver-

sification into a new trade or business, 
future expansion of trade or business 
activities, future plant replacement, or 
future business contingencies. 

(c) Property transferred by transferee 
corporation—(1) General rule. If a foreign 
corporation receives property in an ex-
change described in section 367(a)(1) 
and as part of the same transaction 
transfers the property to another per-
son, then the exception provided by 
this section shall not apply to the ini-
tial transfer. For purposes of the pre-
ceding sentence, a subsequent transfer 
within six months of the initial trans-
fer shall be considered to be part of the 
same transaction, and a subsequent 
transfer more than six months after 
the initial transfer may be considered 
to be part of the same transaction upon 
the application of step-transaction 
principles. 

(2) Exception. Notwithstanding para-
graph (c)(1) of this section, the active 
conduct exception provided by this sec-
tion shall apply to the initial transfer 
if— 

(i) The initial transfer is followed by 
one or more subsequent transfers de-
scribed in section 351 or 721; and 

(ii) Each subsequent transferee is ei-
ther a partnership in which the pre-
ceding transferor is a general partner 
or a corporation in which the preceding 
transferor owns common stock; and 

(iii) The ultimate transferee uses the 
property in the active conduct of a 
trade or business outside the United 
States. 

(d) Transitional rule. Notwithstanding 
any other provision of this section, 
property shall be considered to have 
been transferred for use in the active 
conduct of a trade or business outside 
of the United States, if— 

(1) The property was transferred after 
December 31, 1984, and before June 16, 
1986; 

(2) The property was, or would have 
been, considered to be transferred for 
use by the transferee foreign corpora-
tion in the active conduct, in any for-
eign country, or a trade or business, 
under the principles of section 3.02(1) of 
Revenue Procedure 68–23, 1968–1 C.B. 
821; and 

(3) Based on all of the facts and cir-
cumstances, it was, or would have 
been, determined under section 2.02 of 
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Revenue Procedure 68–23 that tax 
avoidance was not one of the principal 
purposes of the transaction. 

[T.D. 8087, 51 FR 17942, May 16, 1986] 

§ 1.367(a)–3 Treatment of transfers of 
stock or securities to foreign cor-
porations. 

(a) In general. This section provides 
rules concerning the transfer of stock 
or securities by a U.S. person to a for-
eign corporation in an exchange de-
scribed in section 367(a). In general, a 
transfer of stock or securities by a U.S. 
person to a foreign corporation that is 
described in section 351, 354 (including 
a reorganization described in section 
368(a)(1)(B) and including an indirect 
stock transfer described in paragraph 
(d) of this section), 356 or section 361(a) 
or (b) is subject to section 367(a)(1) and, 
therefore, is treated as a taxable ex-
change, unless one of the exceptions 
set forth in paragraph (b) of this sec-
tion (regarding transfers of foreign 
stock or securities) or paragraph (c) of 
this section (regarding transfers of do-
mestic stock or securities) applies. 
However, if, pursuant to section 
304(a)(1), a U.S. person is treated as 
transferring stock of a domestic or for-
eign corporation to a foreign corpora-
tion in exchange for stock of such for-
eign corporation in a transaction to 
which section 351(a) applies, such 
deemed section 351 exchange is not a 
transfer to a foreign corporation sub-
ject to section 367(a). In addition, if, in 
an exchange described in section 354 or 
356, a U.S. person exchanges stock or 
securities of a foreign corporation in a 
reorganization described in section 
368(a)(1)(E), or a U.S. person exchanges 
stock or securities of a domestic or for-
eign corporation pursuant to an asset 
reorganization that is not treated as an 
indirect stock transfer under para-
graph (d) of this section, such section 
354 or 356 exchange is not a transfer to 
a foreign corporation subject to section 
367(a). See paragraph (d)(3) Example 16 
of this section. For purposes of this 
section, an asset reorganization is de-
fined as a reorganization described in 
section 368(a)(1) involving a transfer of 
assets under section 361. If, in a trans-
fer described in section 361, a domestic 
merging corporation transfers stock of 
a controlling corporation to a foreign 

surviving corporation in a reorganiza-
tion described in sections 368(a)(1)(A) 
and (a)(2)(E), such section 361 transfer 
is not subject to section 367(a) if the 
stock of the controlling corporation is 
provided to the merging corporation by 
the controlling corporation pursuant 
to the plan of reorganization; a section 
361 transfer of other property, includ-
ing stock of the controlling corpora-
tion not provided by the controlling 
corporation pursuant to the plan of re-
organization, by the domestic merging 
corporation to the foreign surviving 
corporation pursuant to such a reorga-
nization is subject to section 367(a). 
For special basis and holding period 
rules involving foreign corporations 
that are parties to certain triangular 
reorganizations under section 368(a)(1), 
see § 1.367(b)–13. For additional rules re-
lating to an exchange involving a for-
eign corporation in connection with 
which there is a transfer of stock, see 
section 367(b) and the regulations 
under that section. For additional 
rules regarding a transfer of stock or 
securities in an exchange described in 
section 361(a) or (b), see section 
367(a)(5) and any regulations under 
that section. For rules regarding re-
porting requirements with respect to 
transfers described under section 
367(a), see section 6038B and the regula-
tions thereunder. For rules related to 
expatriated entities, see section 7874 
and the regulations thereunder. 

(b) Transfers by U.S. persons of stock or 
securities of foreign corporations to for-
eign corporations—(1) General rule. Ex-
cept as provided in section 367(a)(5), a 
transfer of stock or securities of a for-
eign corporation by a U.S. person to a 
foreign corporation that would other-
wise be subject to section 367(a)(1) 
under paragraph (a) of this section 
shall not be subject to section 367(a)(1) 
if either— 

(i) Less than 5-percent shareholder. The 
U.S. person owns less than five percent 
(applying the attribution rules of sec-
tion 318, as modified by section 958(b)) 
of both the total voting power and the 
total value of the stock of the trans-
feree foreign corporation immediately 
after the transfer; or 

(ii) 5-percent shareholder. The U.S. 
person enters into a five-year gain rec-
ognition agreement with respect to the 
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transferred stock or securities as pro-
vided in § 1.367(a)–8. 

(2) Certain transfers subject to sections 
367(a) and (b)—(i)In general. A transfer 
of foreign stock or securities described 
in section 367(a) or the regulations 
thereunder as well as in section 367(b) 
or the regulations thereunder shall be 
subject concurrently to sections 367(a) 
and (b) and the regulations thereunder, 
except as provided in paragraph 
(b)(2)(i)(A) or (B) of this section. See 
paragraph (d)(3) Examples 11 and 14 of 
this section. 

(A) Section 367(b) and the regulations 
thereunder shall not apply if a foreign 
corporation is not treated as a corpora-
tion under section 367(a)(1). See the ex-
ample in paragraph (b)(2)(ii) of this sec-
tion and paragraph (d)(3) Example 14 of 
this section. 

(B) If a foreign corporation transfers 
assets to a domestic corporation in a 
transaction to which § 1.367(b)–3(a) and 
(b) and the indirect stock transfer rules 
of paragraph (d) of this section apply, 
and all the earnings and profits 
amount attributable to the stock of an 
exchanging shareholder under 
§ 1.367(b)–3(b) is greater than the 
amount of gain in such stock subject to 
section 367(a) pursuant to the indirect 
stock transfer rules of paragraph (d) of 
this section, then the rules of section 
367(b), and not the rules of section 
367(a), shall apply to the exchange. See 
paragraph (d)(3) Example 15 of this sec-
tion. 

(ii) Example. The following example 
illustrates the provisions of this para-
graph (b)(2): 

Example. (i) Facts. DC, a domestic corpora-
tion, owns all of the stock of FC1, a con-
trolled foreign corporation within the mean-
ing of section 957(a). DC’s basis in the stock 
of FC1 is $50, and the value of such stock is 
$100. The section 1248 amount with respect to 
such stock is $30. FC2, also a foreign corpora-
tion, is owned entirely by foreign individuals 
who are not related to DC or FC1. In a reor-
ganization described in section 368(a)(1)(B), 
FC2 acquires all of the stock of FC1 from DC 
in exchange for 20 percent of the voting 
stock of FC2. FC2 is not a controlled foreign 
corporation after the reorganization. 

(ii) Result without gain recognition agree-
ment. Under the provisions of this paragraph 
(b), if DC fails to enter into a gain recogni-
tion agreement, DC is required to recognize 
in the year of the transfer the $50 of gain 
that it realized upon the transfer, $30 of 

which will be treated as a dividend under 
section 1248. 

(iii) Result with gain recognition agreement. 
If DC enters into a gain recognition agree-
ment under § 1.367(a)–8 with respect to the 
transfer of FC1 stock, the exchange will also 
be subject to the provisions of section 367(b) 
and the regulations thereunder to the extent 
that it is not subject to tax under section 
367(a)(1). In such case, DC will be required to 
recognize the section 1248 amount of $30 on 
the exchange of FC1 for FC2 stock. See 
§ 1.367(b)–4(b). The deemed dividend of $30 
recognized by DC will increase its basis in 
the FC1 stock exchanged in the transaction 
and, therefore, the basis of the FC2 stock re-
ceived in the transaction. The remaining 
gain of $20 realized by DC (otherwise rec-
ognizable under section 367(a)) in the ex-
change of FC1 stock will not be recognized if 
DC enters into a gain recognition agreement 
with respect to the transfer. (The result 
would be unchanged if, for example, the ex-
change of FC1 stock for FC2 stock qualified 
as a section 351 exchange, or as an exchange 
described in both sections 351 and 
368(a)(1)(B).) 

(c) Transfers by U.S. persons of stock or 
securities of domestic corporations to for-
eign corporations—(1) In general. Except 
as provided in section 367(a)(5), a trans-
fer of stock or securities of a domestic 
corporation by a U.S. person to a for-
eign corporation that would otherwise 
be subject to section 367(a)(1) under 
paragraph (a) of this section shall not 
be subject to section 367(a)(1) if the do-
mestic corporation the stock or securi-
ties of which are transferred (referred 
to as the U.S. target company) com-
plies with the reporting requirements 
in paragraph (c)(6) of this section and if 
each of the following four conditions is 
met: 

(i) Fifty percent or less of both the 
total voting power and the total value 
of the stock of the transferee foreign 
corporation is received in the trans-
action, in the aggregate, by U.S. trans-
ferors (i.e., the amount of stock re-
ceived does not exceed the 50-percent 
ownership threshold). 

(ii) Fifty percent or less of each of 
the total voting power and the total 
value of the stock of the transferee for-
eign corporation is owned, in the ag-
gregate, immediately after the transfer 
by U.S. persons that are either officers 
or directors of the U.S. target company 
or that are five-percent target share-
holders (as defined in paragraph 
(c)(5)(iii) of this section) (i.e., there is 
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no control group). For purposes of this 
paragraph (c)(1)(ii), any stock of the 
transferee foreign corporation owned 
by U.S. persons immediately after the 
transfer will be taken into account, 
whether or not it was received in the 
exchange for stock or securities of the 
U.S. target company. 

(iii) Either— 
(A) The U.S. person is not a five-per-

cent transferee shareholder (as defined 
in paragraph (c)(5)(ii) of this section); 
or 

(B) The U.S. person is a five-percent 
transferee shareholder and enters into 
a five-year agreement to recognize gain 
with respect to the U.S. target com-
pany stock or securities it exchanged 
in the form provided in § 1.367(a)–8; and 

(iv) The active trade or business test 
(as defined in paragraph (c)(3) of this 
section) is satisfied. 

(2) Ownership presumption. For pur-
poses of paragraph (c)(1) of this section, 
persons who transfer stock or securi-
ties of the U.S. target company in ex-
change for stock of the transferee for-
eign corporation are presumed to be 
U.S. persons. This presumption may be 
rebutted in accordance with paragraph 
(c)(7) of this section. 

(3) Active trade or business test—(i) In 
general. The tests of this paragraph 
(c)(3), collectively referred to as the ac-
tive trade or business test, are satisfied 
if: 

(A) The transferee foreign corpora-
tion or any qualified subsidiary (as de-
fined in paragraph (c)(5)(vii) of this sec-
tion) or any qualified partnership (as 
defined in paragraph (c)(5)(viii) of this 
section) is engaged in an active trade 
or business outside the United States, 
within the meaning of § 1.367(a)–2T(b)(2) 
and (3), for the entire 36-month period 
immediately before the transfer; 

(B) At the time of the transfer, nei-
ther the transferors nor the transferee 
foreign corporation (and, if applicable, 
the qualified subsidiary or qualified 
partnership engaged in the active trade 
or business) have an intention to sub-
stantially dispose of or discontinue 
such trade or business; and 

(C) The substantiality test (as de-
fined in paragraph (c)(3)(iii) of this sec-
tion) is satisfied. 

(ii) Special rules. For purposes of 
paragraphs (c)(3)(i)(A) and (B) of this 

section, the following special rules 
apply: 

(A) The transferee foreign corpora-
tion, a qualified subsidiary, or a quali-
fied partnership will be considered to 
be engaged in an active trade or busi-
ness for the entire 36-month period pre-
ceding the exchange if it acquires at 
the time of, or any time prior to, the 
exchange a trade or business that has 
been active throughout the entire 36- 
month period preceding the exchange. 
This special rule shall not apply, how-
ever, if the acquired active trade or 
business assets were owned by the U.S. 
target company or any affiliate (within 
the meaning of section 1504(a) but ex-
cluding the exceptions contained in 
section 1504(b) and substituting ‘‘50 
percent’’ for ‘‘80 percent’’ where it ap-
pears therein) at any time during the 
36-month period prior to the acquisi-
tion. Nor will this special rule apply if 
the principal purpose of such acquisi-
tion is to satisfy the active trade or 
business test. 

(B) An active trade or business does 
not include the making or managing of 
investments for the account of the 
transferee foreign corporation or any 
affiliate (within the meaning of section 
1504(a) but excluding the exceptions 
contained in section 1504(b) and sub-
stituting ‘‘50 percent’’ for ‘‘80 percent’’ 
where it appears therein). (This para-
graph (c)(3)(ii)(B) shall not create any 
inference as to the scope of § 1.367(a)– 
2T(b)(2) and (3) for other purposes.) 

(iii) Substantiality test—(A) General 
rule. A transferee foreign corporation 
will be deemed to satisfy the substan-
tiality test if, at the time of the trans-
fer, the fair market value of the trans-
feree foreign corporation is at least 
equal to the fair market value of the 
U.S. target company. 

(B) Special rules. (1) For purposes of 
paragraph (c)(3)(iii)(A) of this section, 
the value of the transferee foreign cor-
poration shall include assets acquired 
outside the ordinary course of business 
by the transferee foreign corporation 
within the 36-month period preceding 
the exchange only if either— 

(i) Both— 
(A) At the time of the exchange, such 

assets or, as applicable, the proceeds 
thereof, do not produce, and are not 
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held for the production of, passive in-
come as defined in section 1296(b); and 

(B) Such assets are not acquired for 
the principal purpose of satisfying the 
substantiality test; or 

(ii) Such assets consist of the stock of 
a qualified subsidiary or an interest in 
a qualified partnership. See paragraph 
(c)(3)(iii)(B)(2) of this section. 

(2) For purposes of paragraph 
(c)(3)(iii)(A) of this section, the value 
of the transferee foreign corporation 
shall not include the value of the stock 
of any qualified subsidiary or the value 
of any interest in a qualified partner-
ship, held directly or indirectly, to the 
extent that such value is attributable 
to assets acquired by such qualified 
subsidiary or partnership outside the 
ordinary course of business and within 
the 36-month period preceding the ex-
change unless those assets satisfy the 
requirements in paragraph 
(c)(3)(iii)(B)(1) of this section. 

(3) For purposes of paragraph 
(c)(3)(iii)(A) of this section, the value 
of the transferee foreign corporation 
shall not include the value of assets re-
ceived within the 36-month period prior 
to the acquisition, notwithstanding the 
special rule in paragraph (c)(3)(iii)(B)(1) 
of this section, if such assets were 
owned by the U.S. target company or 
an affiliate (within the meaning of sec-
tion 1504(a) but without the exceptions 
under section 1504(b) and substituting 
‘‘50 percent’’ for ‘‘80 percent’’ where it 
appears therein) at any time during the 
36-month period prior to the trans-
action. 

(4) Special rules—(i) Treatment of part-
nerships. For purposes of this para-
graph (c), if a partnership (whether do-
mestic or foreign) owns stock or securi-
ties in the U.S. target company or the 
transferee foreign corporation, or 
transfers stock or securities in an ex-
change described in section 367(a), each 
partner in the partnership, and not the 
partnership itself, is treated as owning 
and as having transferred, or as own-
ing, a proportionate share of the stock 
or securities. See § 1.367(a)–1T(c)(3). 

(ii) Treatment of options. For purposes 
of this paragraph (c), one or more op-
tions (or an interest similar to an op-
tion) will be treated as exercised and 
thus will be counted as stock for pur-
poses of determining whether the 50- 

percent threshold is exceeded or wheth-
er a control group exists if a principal 
purpose of the issuance or the acquisi-
tion of the option (or other interest) 
was the avoidance of the general rule 
contained in section 367(a)(1). 

(iii) U.S. target has a vestigial owner-
ship interest in transferee foreign corpora-
tion. In cases where, immediately after 
the transfer, the U.S. target company 
owns, directly or indirectly (applying 
the attribution rules of sections 
267(c)(1) and (5)), stock of the trans-
feree foreign corporation, that stock 
will not in any way be taken into ac-
count (and, thus, will not be treated as 
outstanding) in determining whether 
the 50-percent threshold under para-
graph (c)(1)(i) of this section is exceed-
ed or whether a control group under 
paragraph (c)(1)(ii) of this section ex-
ists. 

(iv) Attribution rule. Except as other-
wise provided in this section, the rules 
of section 318, as modified by the rules 
of section 958(b) shall apply for pur-
poses of determining the ownership or 
receipt of stock, securities or other 
property under this paragraph (c). 

(5) Definitions—(i) Ownership state-
ment. An ownership statement is a 
statement, signed under penalties of 
perjury, stating— 

(A) The identity and taxpayer identi-
fication number, if any, of the person 
making the statement; 

(B) That the person making the 
statement is not a U.S. person (as de-
fined in paragraph (c)(5)(iv) of this sec-
tion); 

(C) That the person making the 
statement either— 

(1) Owns less than 1 percent of the 
total voting power and total value of a 
U.S. target company the stock of 
which is described in Rule 13d–1(d) of 
Regulation 13D (17 CFR 240.13d–1(d)) (or 
any rule or regulation to generally the 
same effect) promulgated by the Secu-
rities and Exchange Commission under 
the Securities and Exchange Act of 1934 
(15 USC 78m), and such person did not 
acquire the stock with a principal pur-
pose to enable the U.S. transferors to 
satisfy the requirement contained in 
paragraph (c)(1)(i) of this section; or 

(2) Is not related to any U.S. person 
to whom the stock or securities owned 
by the person making the statement 
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are attributable under the rules of sec-
tion 958(b), and did not acquire the 
stock with a principal purpose to en-
able the U.S. transferors to satisfy the 
requirement contained in paragraph 
(c)(1)(i) of this section; 

(D) The citizenship, permanent resi-
dence, home address, and U.S. address, 
if any, of the person making the state-
ment; and 

(E) The ownership such person has 
(by voting power and by value) in the 
U.S. target company prior to the ex-
change and the amount of stock of the 
transferee foreign corporation (by vot-
ing power and value) received by such 
person in the exchange. 

(ii) Five-percent transferee shareholder. 
A five-percent transferee shareholder is 
a person that owns at least five percent 
of either the total voting power or the 
total value of the stock of the trans-
feree foreign corporation immediately 
after the transfer described in section 
367(a)(1). For special rules involving 
cases in which stock is held by a part-
nership, see paragraph (c)(4)(i) of this 
section. 

(iii) Five-percent target shareholder 
and certain other 5-percent shareholders. 
A five-percent target shareholder is a 
person that owns at least five percent 
of either the total voting power or the 
total value of the stock of the U.S. tar-
get company immediately prior to the 
transfer described in section 367(a)(1). 
If the stock of the U.S. target company 
(or any company through which stock 
of the U.S. target company is owned in-
directly or constructively) is described 
in Rule 13d–1(d) of Regulation 13D (17 
CFR 240.13d–1(d)) (or any rule or regu-
lation to generally the same effect), 
promulgated by the Securities and Ex-
change Commission under the Securi-
ties Exchange Act of 1934 (15 USC 78m), 
then, in the absence of actual knowl-
edge to the contrary, the existence or 
absence of filings of Schedule 13–D or 
13–G (or any similar schedules) may be 
relied upon for purposes of identifying 
five-percent target shareholders (or a 
five-percent shareholder of a corpora-
tion which itself is a five-percent 
shareholder of the U.S. target com-
pany). For special rules involving cases 
in which U.S. target company stock is 
held by a partnership, see paragraph 
(c)(4)(i) of this section. 

(iv) U.S. Person. For purposes of this 
section, a U.S. person is defined by ref-
erence to § 1.367(a)–1T(d)(1). For appli-
cation of the rules of this section to 
stock or securities owned or trans-
ferred by a partnership that is a U.S. 
person, however, see paragraph (c)(4)(i) 
of this section. 

(v) U.S. Transferor. A U.S. transferor 
is a U.S. person (as defined in para-
graph (c)(5)(iv) of this section) that 
transfers stock or securities of one or 
more U.S. target companies in ex-
change for stock of the transferee for-
eign corporation in an exchange de-
scribed in section 367. 

(vi) Transferee foreign corporation. Ex-
cept as provided in paragraph 
(d)(2)(i)(B) of this section, a transferee 
foreign corporation is the foreign cor-
poration whose stock is received in the 
exchange by U.S. persons. 

(vii) Qualified Subsidiary. A qualified 
subsidiary is a foreign corporation 
whose stock is at least 80-percent 
owned (by total voting power and total 
value), directly or indirectly, by the 
transferee foreign corporation. How-
ever, a corporation will not be treated 
as a qualified subsidiary if it was affili-
ated with the U.S. target company 
(within the meaning of section 1504(a) 
but without the exceptions under sec-
tion 1504(b) and substituting ‘‘50 per-
cent’’ for ‘‘80 percent’’ where it appears 
therein) at any time during the 36- 
month period prior to the transfer. Nor 
will a corporation be treated as a quali-
fied subsidiary if it was acquired by the 
transferee foreign corporation at any 
time during the 36-month period prior 
to the transfer for the principal pur-
pose of satisfying the active trade or 
business test, including the substan-
tiality test. 

(viii) Qualified partnership. (A) Except 
as provided in paragraph (c)(5)(viii)(B) 
or (C) of this section, a qualified part-
nership is a partnership in which the 
transferee foreign corporation— 

(1) Has active and substantial man-
agement functions as a partner with 
regard to the partnership business; or – 

(2) Has an interest representing a 25 
percent or greater interest in the part-
nership’s capital and profits. 

(B) A partnership is not a qualified 
partnership if the U.S. target company 
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or any affiliate of the U.S. target com-
pany (within the meaning of section 
1504(a) but without the exceptions 
under section 1504(b) and substituting 
‘‘50 percent’’ for ‘‘80 percent’’ where it 
appears therein) held a 5 percent or 
greater interest in the partnership’s 
capital and profits at any time during 
the 36-month period prior to the trans-
fer. 

(C) A partnership is not a qualified 
partnership if the transferee foreign 
corporation’s interest was acquired by 
that corporation at any time during 
the 36-month period prior to the trans-
fer for the principal purpose of satis-
fying the active trade or business test, 
including the substantiality test. 

(6) Reporting requirements of U.S. tar-
get company. (i) In order for a U.S. per-
son that transfers stock or securities of 
a domestic corporation to qualify for 
the exception provided by this para-
graph (c) to the general rule under sec-
tion 367(a)(1), in cases where 10 percent 
or more of the total voting power or 
the total value of the stock of the U.S. 
target company is transferred by U.S. 
persons in the transaction, the U.S. 
target company must comply with the 
reporting requirements contained in 
this paragraph (c)(6). The U.S. target 
company must attach to its timely 
filed U.S. income tax return for the 
taxable year in which the transfer oc-
curs a statement titled ‘‘Section 
367(a)—Reporting of Cross-Border 
Transfer Under Reg. § 1.367(a)–3(c)(6),’’ 
signed under penalties of perjury by an 
officer of the corporation to the best of 
the officer’s knowledge and belief, dis-
closing the following information— 

(A) A description of the transaction 
in which a U.S. person or persons 
transferred stock or securities in the 
U.S. target company to the transferee 
foreign corporation in a transfer other-
wise subject to section 367(a)(1); 

(B) The amount (specified as to the 
percentage of the total voting power 
and the total value) of stock of the 
transferee foreign corporation received 
in the transaction, in the aggregate, by 
persons who transferred stock or secu-
rities of the U.S. target company. For 
additional information that may be re-
quired to rebut the ownership presump-
tion of paragraph (c)(2) of this section 
in cases where more than 50 percent of 

either the total voting power or the 
total value of the stock of the trans-
feree foreign corporation is received in 
the transaction, in the aggregate, by 
persons who transferred stock or secu-
rities of the U.S. target company, see 
paragraph (c)(7) of this section; 

(C) The amount (if any) of transferee 
foreign corporation stock owned di-
rectly or indirectly (applying the attri-
bution rules of sections 267(c)(1) and 
(5)) immediately after the exchange by 
the U.S. target company; 

(D) A statement that there is no con-
trol group within the meaning of para-
graph (c)(1)(ii) of this section; 

(E) A list of U.S. persons who are of-
ficers, directors or five-percent target 
shareholders and the percentage of the 
total voting power and the total value 
of the stock of the transferee foreign 
corporation owned by such persons 
both immediately before and imme-
diately after the transaction; and 

(F) A statement that includes the fol-
lowing— 

(1) A statement that the active trade 
or business test described in paragraph 
(c)(3) of this section is satisfied by the 
transferee foreign corporation and a 
description of such business; 

(2) A statement that on the day of 
the transaction, there was no intent on 
the part of the transferee foreign cor-
poration (or its qualified subsidiary, if 
relevant) or the transferors of the 
transferee foreign corporation (or 
qualified subsidiary, if relevant) to 
substantially discontinue its active 
trade or business; and 

(3) A statement that the substan-
tiality test described in paragraph 
(c)(3)(iii) of this section is satisfied, 
and documentation that such test is 
satisfied, including the value of the 
transferee foreign corporation and the 
value of the U.S. target company on 
the day of the transfer, and either one 
of the following— 

(i) A statement demonstrating that 
the value of the transferee foreign cor-
poration 36 months prior to the acqui-
sition, plus the value of any assets de-
scribed in paragraph (c)(3)(iii)(B) of 
this section (including stock) acquired 
by the transferee foreign corporation 
within the 36-month period, less the 
amount of any liabilities acquired dur-
ing that period, exceeds the value of 
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the U.S. target company on the acqui-
sition date; or 

(ii) A statement demonstrating that 
the value of the transferee foreign cor-
poration on the date of the acquisition, 
reduced by the value of any assets not 
described in paragraph (c)(3)(iii)(B) of 
this section (including stock) acquired 
by the transferee foreign corporation 
within the 36-month period, exceeds 
the value of the U.S. target company 
on the date of the acquisition. 

(ii) For purposes of this paragraph 
(c)(6), an income tax return will be con-
sidered timely filed if such return is 
filed, together with the statement re-
quired by this paragraph (c)(6), on or 
before the last date for filing a Federal 
income tax return (taking into account 
any extensions of time therefor) for the 
taxable year in which the transfer oc-
curs. If a return is not timely filed 
within the meaning of this paragraph 
(c)(6), the District Director may make 
a determination, based on all facts and 
circumstances, that the taxpayer had 
reasonable cause for its failure to file a 
timely filed return and, if such a deter-
mination is made, the requirement 
contained in this paragraph (c)(6) shall 
be waived. 

(7) Ownership statements. To rebut the 
ownership presumption of paragraph 
(c)(2) of this section, the U.S. target 
company must obtain ownership state-
ments (described in paragraph (c)(5)(i) 
of this section) from a sufficient num-
ber of persons that transfer U.S. target 
company stock or securities in the 
transaction that are not U.S. persons 
to demonstrate that the 50-percent 
threshold of paragraph (c)(1)(i) of this 
section is not exceeded. In addition, 
the U.S. target company must attach 
to its timely filed U.S. income tax re-
turn (as described in paragraph 
(c)(6)(ii) of this section) for the taxable 
year in which the transfer occurs a 
statement, titled ‘‘Section 367(a)— 
Compilation of Ownership Statements 
Under Reg. § 1.367(a)–3(c),’’ signed under 
penalties of perjury by an officer of the 
corporation, disclosing the following 
information: 

(i) The amount (specified as to the 
percentage of the total voting power 
and the total value) of stock of the 
transferee foreign corporation re-

ceived, in the aggregate, by U.S. trans-
ferors; 

(ii) The amount (specified as to the 
percentage of total voting power and 
total value) of stock of the transferee 
foreign corporation received, in the ag-
gregate, by foreign persons that filed 
ownership statements; 

(iii) A summary of the information 
tabulated from the ownership state-
ments, including— 

(A) The names of the persons that 
filed ownership statements stating 
that they are not U.S. persons; 

(B) The countries of residence and 
citizenship of such persons; and 

(C) Each of such person’s ownership 
(by voting power and by value) in the 
U.S. target company prior to the ex-
change and the amount of stock of the 
transferee foreign corporation (by vot-
ing power and value) received by such 
persons in the exchange. 

(8) Certain transfers in connection with 
performance of services. Section 367(a)(1) 
shall not apply to a domestic corpora-
tion’s transfer of its own stock or secu-
rities in connection with the perform-
ance of services, if the transfer is con-
sidered to be to a foreign corporation 
solely by reason of § 1.83–6(d)(1). The 
transfer may still, however, be report-
able under section 6038B. See § 1.6038B– 
1(b)(2)(i)(A)(4) and (b)(2)(i)(B)(4). 

(9) Private letter ruling option. The In-
ternal Revenue Service may, in limited 
circumstances, issue a private letter 
ruling to permit the taxpayer to qual-
ify for an exception to the general rule 
under section 367(a)(1) if— 

(i) A taxpayer is unable to satisfy all 
of the requirements of paragraph (c)(3) 
of this section relating to the active 
trade or business test of paragraph 
(c)(1)(iv) of this section, but such tax-
payer meets all of the other require-
ments contained in paragraphs (c)(1)(i) 
through (c)(1)(iii) of this section, and 
such taxpayer is substantially in com-
pliance with the rules set forth in para-
graph (c)(3) of this section; or 

(ii) A taxpayer is unable to satisfy 
any requirement of paragraph (c)(1) of 
this section due to the application of 
paragraph (c)(4)(iv) of this section. 
Notwithstanding the preceding sen-
tence, in no event will the Internal 
Revenue Service rule on the issue of 
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whether the principal purpose of an ac-
quisition was to satisfy the active 
trade or business test, including the 
substantiality test. 

(10) Examples. This paragraph (c) may 
be illustrated by the following exam-
ples: 

Example 1. Ownership presumption. (i) FC, a 
foreign corporation, issues 51 percent of its 
stock to the shareholders of S, a domestic 
corporation, in exchange for their S stock, in 
a transaction described in section 367(a)(1). 

(ii) Under paragraph (c)(2) of this section, 
all shareholders of S who receive stock of FC 
in the exchange are presumed to be U.S. per-
sons. Unless this ownership presumption is 
rebutted, the condition set forth in para-
graph (c)(1)(i) of this section will not be sat-
isfied, and the exception in paragraph (c)(1) 
of this section will not be available. As a re-
sult, all U.S. persons that transferred S 
stock will recognize gain on the exchange. 
To rebut the ownership presumption, S must 
comply with the reporting requirements con-
tained in paragraph (c)(6) of this section, ob-
taining ownership statements (described in 
paragraph (c)(5)(i) of this section) from a suf-
ficient number of non-U.S. persons who re-
ceived FC stock in the exchange to dem-
onstrate that the amount of FC stock re-
ceived by U.S. persons in the exchange does 
not exceed 50 percent. 

Example 2. Filing of Gain Recognition Agree-
ment. (i) The facts are the same as in Example 
1, except that FC issues only 40 percent of its 
stock to the shareholders of S in the ex-
change. FC satisfies the active trade or busi-
ness test of paragraph (c)(1)(iv) of this sec-
tion. A, a U.S. person, owns 10 percent of S’s 
stock immediately before the transfer. All 
other shareholders of S own less than five 
percent of its stock. None of S’s officers or 
directors owns any stock in FC immediately 
after the transfer. A will own 15 percent of 
the stock of FC immediately after the trans-
fer, 4 percent received in the exchange, and 
the balance being stock in FC that A owned 
prior to and independent of the transaction. 
No S shareholder besides A owns five percent 
or more of FC immediately after the trans-
fer. The reporting requirements under para-
graph (c)(6) of this section are satisfied. 

(ii) The condition set forth in paragraph 
(c)(1)(i) of this section is satisfied because, 
even after application of the presumption in 
paragraph (c)(2) of this section, U.S. trans-
ferors could not receive more than 50 percent 
of FC’s stock in the transaction. There is no 
control group because five-percent target 
shareholders and officers and directors of S 
do not, in the aggregate, own more than 50 
percent of the stock of FC immediately after 
the transfer (A, the sole five-percent target 
shareholder, owns 15 percent of the stock of 
FC immediately after the transfer, and no of-

ficers or directors of S own any stock of FC 
immediately after the transfer). Therefore, 
the condition set forth in paragraph (c)(1)(ii) 
of this section is satisfied. The facts assume 
that the condition set forth in paragraph 
(c)(1)(iv) of this section is satisfied. Thus, 
U.S. persons that are not five-percent trans-
feree shareholders will not recognize gain on 
the exchange of S shares for FC shares. A, a 
five-percent transferee shareholder, will not 
be required to include in income any gain re-
alized on the exchange in the year of the 
transfer if he files a 5-year gain recognition 
agreement (GRA) and complies with section 
6038B. 

Example 3. Control Group. (i) The facts are 
the same as in Example 2, except that B, an-
other U.S. person, is a 5-percent target 
shareholder, owning 25 percent of S’s stock 
immediately before the transfer. B owns 40 
percent of the stock of FC immediately after 
the transfer, 10 percent received in the ex-
change, and the balance being stock in FC 
that B owned prior to and independent of the 
transaction. 

(ii) A control group exists because A and B, 
each a five-percent target shareholder within 
the meaning of paragraph (c)(5)(iii) of this 
section, together own more than 50 percent 
of FC immediately after the transfer (count-
ing both stock received in the exchange and 
stock owned prior to and independent of the 
exchange). As a result, the condition set 
forth in paragraph (c)(1)(ii) of this section is 
not satisfied, and all U.S. persons (not mere-
ly A and B) who transferred S stock will rec-
ognize gain on the exchange. 

Example 4. Partnerships. (i) The facts are 
the same as in Example 3, except that B is a 
partnership (domestic or foreign) that has 
five equal partners, only two of whom, X and 
Y, are U.S. persons. Under paragraph (c)(4)(i) 
of this section, X and Y are treated as the 
owners and transferors of 5 percent each of 
the S stock owned and transferred by B and 
as owners of 8 percent each of the FC stock 
owned by B immediately after the transfer. 
U.S. persons that are five-percent target 
shareholders thus own a total of 31 percent of 
the stock of FC immediately after the trans-
fer (A’s 15 percent, plus X’s 8 percent, plus 
Y’s 8 percent). 

(ii) Because no control group exists, the 
condition in paragraph (c)(1)(ii) of this sec-
tion is satisfied. The conditions in para-
graphs (c)(1)(i) and (iv) of this section also 
are satisfied. Thus, U.S. persons that are not 
five-percent transferee shareholders will not 
recognize gain on the exchange of S shares 
for FC shares. A, X, and Y, each a five-per-
cent transferee shareholder, will not be re-
quired to include in income in the year of 
the transfer any gain realized on the ex-
change if they file 5-year GRAs and comply 
with section 6038B. 
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(11) Effective date. This paragraph (c) 
applies to transfers occurring after 
January 29, 1997. However, taxpayers 
may elect to apply this section in its 
entirety to all transfers occurring after 
April 17, 1994, provided that the statute 
of limitations of the affected tax year 
or years is open. 

(d) Indirect stock transfers in certain 
nonrecognition transfers—(1) In general. 
For purposes of this section, a U.S. per-
son who exchanges, under section 354 
(or section 356) stock or securities in a 
domestic or foreign corporation for 
stock or securities in a foreign corpora-
tion (or in a domestic corporation in 
control of a foreign acquiring corpora-
tion in a triangular section 368(a)(1)(B) 
reorganization) in connection with a 
transaction described in paragraphs 
(d)(1)(i) through (v) of this section (or 
who is deemed to make such an ex-
change under paragraph (d)(1)(vi) of 
this section) shall, except as provided 
in paragraph (d)(2)(vii) of this section, 
be treated as having made an indirect 
transfer of such stock or securities to a 
foreign corporation that is subject to 
the rules of this section, including, for 
example, the requirement, where appli-
cable, that the U.S. transferor enter 
into a gain recognition agreement to 
preserve nonrecognition treatment 
under section 367(a). If the U.S. person 
exchanges stock or securities of a for-
eign corporation, see also section 367(b) 
and the regulations thereunder. For ex-
amples of the concurrent application of 
the indirect stock transfer rules under 
section 367(a) and the rules of section 
367(b), see paragraph (d)(3) Examples 14 
and 15 of this section. For purposes of 
this paragraph (d), if a corporation ac-
quiring assets in an asset reorganiza-
tion transfers all or a portion of such 
assets to a corporation controlled 
(within the meaning of section 368(c)) 
by the acquiring corporation as part of 
the same transaction, the subsequent 
transfer of assets to the controlled cor-
poration will be referred to as a con-
trolled asset transfer. See section 
368(a)(2)(C). 

(i) Mergers described in sections 
368(a)(1)(A) and (a)(2)(D) and reorganiza-
tions described in sections 368(a)(1)(G) 
and (a)(2)(D). A U.S. person exchanges 
stock or securities of a corporation 
(the acquired corporation) for stock or 

securities of a foreign corporation that 
controls the acquiring corporation in a 
reorganization described in either sec-
tions 368(a)(1)(A) and (a)(2)(D), or in 
sections 368(a)(1)(G) and (a)(2)(D). See 
paragraph (d)(3) Example 1 of this sec-
tion for an example of a reorganization 
described in sections 368(a)(1)(A) and 
(a)(2)(D) involving domestic acquired 
and acquiring corporations, and see 
paragraph (d)(3) Example 10 of this sec-
tion for an example involving a domes-
tic acquired corporation and a foreign 
acquiring corporation. 

(ii) Mergers described in sections 
368(a)(1)(A) and (a)(2)(E). A U.S. person 
exchanges stock or securities of a cor-
poration (the acquiring corporation) 
for stock or securities in a foreign cor-
poration that controls the acquired 
corporation in a reorganization de-
scribed in sections 368(a)(1)(A) and 
(a)(2)(E). See paragraph (d)(3) Example 2 
of this section for an example of a reor-
ganization described in sections 
368(a)(1)(A) and (a)(2)(E) involving do-
mestic acquired and acquiring corpora-
tions, and see paragraph (d)(3) Example 
11 of this section for an example in-
volving a domestic acquired corpora-
tion and a foreign acquiring corpora-
tion. 

(iii) Triangular reorganizations de-
scribed in section 368(a)(1)(B)—(A) A U.S. 
person exchanges stock or securities of 
the acquired corporation for voting 
stock or securities of a foreign corpora-
tion that is in control (as defined in 
section 368(c)) of the acquiring corpora-
tion in a reorganization described in 
section 368(a)(1)(B). See paragraph 
(d)(3) Example 5 of this section. 

(B) A U.S. person exchanges stock or 
securities of the acquired corporation 
for voting stock or securities of a do-
mestic corporation that is in control 
(as defined in section 368(c)) of a for-
eign acquiring corporation in a reorga-
nization described in section 
368(a)(1)(B). See paragraph (d)(3) Exam-
ple 5A of this section. 

(iv) Triangular reorganizations de-
scribed in section 368(a)(1)(C). A U.S. per-
son exchanges stock or securities of a 
corporation (the acquired corporation) 
for voting stock or securities of a for-
eign corporation that controls the ac-
quiring corporation in a reorganization 
described in section 368(a)(1)(C). See, 
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e.g., paragraph (d)(3) Example 6 of this 
section (for an example of a triangular 
section 368(a)(1)(C) reorganization in-
volving domestic acquired and acquir-
ing corporations), and paragraph (d)(3) 
Example 8 of this section (for an exam-
ple involving a domestic acquired cor-
poration and a foreign acquiring cor-
poration). If the acquired corporation 
is a foreign corporation, see paragraph 
(d)(3) Example 14 of this section, and 
section 367(b) and the regulations 
thereunder. 

(v) Transfers of assets to subsidiaries in 
certain section 368(a)(1) reorganizations. 
A U.S. person exchanges stock or secu-
rities of a corporation (the acquired 
corporation) for stock or securities of a 
foreign acquiring corporation in an 
asset reorganization (other than a tri-
angular section 368(a)(1)(C) reorganiza-
tion described in paragraph (d)(1)(iv) of 
this section, a reorganization described 
in sections 368(a)(1)(A) and (a)(2)(D) or 
sections 368(a)(1)(G) and (a)(2)(D) de-
scribed in paragraph (d)(1)(i) of this 
section, a reorganization described in 
sections 368(a)(1)(A) and (a)(2)(E) de-
scribed in paragraph (d)(1)(ii) of this 
section, or a same-country section 
368(a)(1)(F) reorganization) that is fol-
lowed by a controlled asset transfer. 
For purposes of this section, a same- 
country section 368(a)(1)(F) reorganiza-
tion is a reorganization described in 
section 368(a)(1)(F) in which both the 
acquired corporation and the acquiring 
corporation are foreign corporations 
and are created or organized under the 
laws of the same foreign country. In 
the case of a transaction described in 
this paragraph (d)(1)(v) in which some 
but not all of the assets of the acquired 
corporation are transferred in a con-
trolled asset transfer, the transaction 
shall be considered to be an indirect 
transfer of stock or securities subject 
to this paragraph (d) only to the extent 
of the assets so transferred. The re-
maining assets shall be treated as hav-
ing been transferred by the acquired 
corporation in an asset transfer rather 
than an indirect stock transfer, and, if 
the acquired corporation is a domestic 
corporation, such asset transfer shall 
be subject to the other provisions of 
section 367, including sections 367(a)(1), 
(3), and (5), and (d). See paragraph (d)(3) 
Examples 6A and 6B of this section. 

(vi) Successive transfers of property to 
which section 351 applies. A U.S. person 
transfers property (other than stock or 
securities) to a foreign corporation in 
an exchange described in section 351, 
and all or a portion of such assets 
transferred to the foreign corporation 
by such person are, in connection with 
the same transaction, transferred to a 
second corporation that is controlled 
by the foreign corporation in one or 
more exchanges described in section 
351. For purposes of this paragraph 
(d)(1) and § 1.367(a)–8, the initial trans-
fer by the U.S. person shall be deemed 
to be a transfer of stock described in 
section 354. (Any assets transferred to 
the foreign corporation that are not 
transferred by the foreign corporation 
to a second corporation shall be treat-
ed as a transfer of assets subject to the 
general rules of section 367, including 
sections 367(a)(1), (3), (5) and (d), and 
not as an indirect stock transfer under 
the rules of this paragraph (d).) See, 
e.g., paragraph (d)(3) Example 13 and Ex-
ample 13A of this section. 

(2) Special rules for indirect transfers. If 
a U.S. person is considered to make an 
indirect transfer of stock or securities 
described in paragraph (d)(1) of this 
section, the rules of this section and 
§ 1.367(a)–8 shall apply to the transfer. 
For purposes of applying the rules of 
this section and § 1.367(a)–8: 

(i) Transferee foreign corporation—(A) 
General rule. Except as provided in 
paragraph (d)(2)(i)(B) of this section, 
the transferee foreign corporation shall 
be the foreign corporation that issues 
stock or securities to the U.S. person 
in the exchange. 

(B) Special rule for triangular reorga-
nizations described in paragraph 
(d)(1)(iii)(B) of this section. In the case 
of a triangular reorganization de-
scribed in paragraph (d)(1)(iii)(B) of 
this section, the transferee foreign cor-
poration shall be the foreign acquiring 
corporation. See paragraph (d)(3) Exam-
ple 5A of this section. 

(ii) Transferred corporation. The trans-
ferred corporation shall be the acquir-
ing corporation, except as provided in 
this paragraph (d)(2)(ii). In the case of 
a triangular section 368(a)(1)(B) reorga-
nization described in paragraph 
(d)(1)(iii) of this section, the trans-
ferred corporation shall be the acquired 
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corporation. In the case of an indirect 
stock transfer described in paragraph 
(d)(1)(i), (ii), or (iv) of this section fol-
lowed by a controlled asset transfer, or 
an indirect stock transfer described in 
paragraph (d)(1)(v) of this section, the 
transferred corporation shall be the 
controlled corporation to which the as-
sets are transferred. In the case of suc-
cessive section 351 transfers described 
in paragraph (d)(1)(vi) of this section, 
the transferred corporation shall be the 
corporation to which the assets are 
transferred in the final section 351 
transfer. The transferred property shall 
be the stock or securities of the trans-
ferred corporation, as appropriate 
under the circumstances. 

(iii) Amount of gain. The amount of 
gain that a U.S. person is required to 
include in income in the event of a dis-
position (or a deemed disposition) of 
some or all of the stock or securities of 
the transferred corporation shall be the 
proportionate share (as determined 
under § 1.367(a)–8(e)) of the U.S. per-
son’s gain realized but not recognized 
in the initial exchange (or deemed ex-
change) of stock or securities under 
section 354. 

(iv) Gain recognition agreements involv-
ing multiple parties. The U.S. trans-
feror’s agreement to recognize gain, as 
provided in § 1.367(a)–8, shall include ap-
propriate provisions consistent with 
the principles of these rules, including 
a requirement that the transferor rec-
ognize gain in the event of a direct or 
indirect disposition of the stock or as-
sets of the transferred corporation. For 
example, in the case of a triangular 
section 368(a)(1)(B) reorganization de-
scribed in paragraph (d)(1)(iii)(A) of 
this section, a disposition of the trans-
ferred stock or securities requiring the 
U.S. transferor to recognize gain shall 
include a direct or indirect disposition 
of such stock or securities by the 
transferee foreign corporation, such as 
a disposition of such stock or securities 
by a foreign acquiring corporation or a 
disposition of the stock of the acquir-
ing corporation (either foreign or do-
mestic) by the transferee foreign cor-
poration. In the case of a triangular 
section 368(a)(1)(B) reorganization de-
scribed in paragraph (d)(1)(iii)(B) of 
this section, a disposition of the trans-
ferred stock or securities requiring the 

U.S. transferor to recognize gain shall 
occur, for example, upon the disposi-
tion of such stock or securities by the 
acquiring corporation. Moreover, a dis-
position of the stock of the acquiring 
corporation by the domestic issuing 
corporation in a taxable transaction 
shall, for example, terminate the gain 
recognition agreement. See § 1.367(a)– 
8(h)(1) and paragraph (d)(3) Examples 5 
and 5A of this section. 

(v) Determination of whether the trans-
ferred corporation disposed of substan-
tially all of its assets. For purposes of ap-
plying § 1.367(a)–8(e)(3)(i) to determine 
whether the transferred corporation 
has disposed of substantially all of its 
assets, the following assets shall be 
taken into account (but only if such as-
sets are not fully taxable under section 
367 in the taxable year that includes 
the indirect transfer)— 

(A) In the case of a reorganization de-
scribed in paragraph (d)(1)(i) of this 
section (a reorganization described in 
sections 368(a)(1)(A) and (a)(2)(D) or 
sections 368(a)(1)(G) and (a)(2)(D)) or a 
reorganization described in section 
(d)(1)(iv) of this section (a triangular 
section 368(a)(1)(C) reorganization), the 
assets of the acquired corporation; 

(B) In the case of a sections 
368(a)(1)(A) and (a)(2)(E) reorganization 
described in paragraph (d)(1)(ii) of this 
section, the assets of the acquiring cor-
poration immediately prior to the 
transaction; 

(C) In the case of an asset reorganiza-
tion followed by a controlled asset 
transfer, as described in paragraph 
(d)(1)(v) of this section, the assets of 
the acquired corporation that are 
transferred to the corporation con-
trolled by the acquiring corporation; 

(D) In the case of a triangular reorga-
nization described in section 
368(a)(1)(C) followed by a controlled 
asset transfer, a reorganization de-
scribed in sections 368(a)(1)(A) and 
(a)(2)(D) followed by a controlled asset 
transfer, or a reorganization described 
in sections 368(a)(1)(G) and (a)(2)(D) fol-
lowed by a controlled asset transfer, 
the assets of the acquired corporation 
including those transferred to the cor-
poration controlled by the acquiring 
corporation; 

(E) In the case of a reorganization de-
scribed in sections 368(a)(1)(A) and 
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(a)(2)(E) followed by a controlled asset 
transfer, the assets of the acquiring 
corporation including those transferred 
to the corporation controlled by the 
acquiring corporation; and 

(F) In the case of successive section 
351 exchanges described in paragraph 
(d)(1)(vi) of this section, the assets that 
are both transferred initially to the 
foreign corporation, and transferred by 
the foreign corporation to a second cor-
poration. 

(vi) Coordination between asset transfer 
rules and indirect stock transfer rules— 
(A) General rule. Except as otherwise 
provided in this paragraph (d)(2)(vi), if, 
pursuant to any of the transactions de-
scribed in paragraph (d)(1) of this sec-
tion, a U.S. person transfers (or is 
deemed to transfer) assets to a foreign 
corporation in an exchange described 
in section 351 or section 361, the rules 
of section 367, including sections 
367(a)(1), (a)(3), and (a)(5), as well as 
section 367(d), and the regulations 
thereunder shall apply prior to the ap-
plication of the rules of this section. 

(B) Exceptions. (1) If a transaction is 
described in paragraph (d)(2)(vi)(A) of 
this section, sections 367(a) and (d) 
shall not apply to the extent a domes-
tic corporation (domestic acquired cor-
poration) transfers its assets to a for-
eign corporation (foreign acquiring 
corporation) in an asset reorganiza-
tion, and such assets (re-transferred as-
sets) are transferred to a domestic cor-
poration (domestic controlled corpora-
tion) in a controlled asset transfer, 
provided that the domestic controlled 
corporation’s basis in such assets is no 
greater than the basis that the domes-
tic acquired corporation had in such 
assets and the conditions contained in 
either of the following paragraphs are 
satisfied: 

(i) The domestic acquired corporation 
is controlled (within the meaning of 
section 368(c)) by 5 or fewer domestic 
corporations, appropriate basis adjust-
ments as provided in section 367(a)(5) 
are made to the stock of the foreign ac-
quiring corporation, and any other con-
ditions as provided in regulations 
under section 367(a)(5) are satisfied. 
For purposes of determining whether 
the domestic acquired corporation is 
controlled by 5 or fewer domestic cor-
porations, all members of the same af-

filiated group within the meaning of 
section 1504 shall be treated as 1 cor-
poration. 

(ii) The requirements of paragraphs 
(c)(1)(i), (ii), and (iv), and (c)(6) of this 
section are satisfied with respect to the 
indirect transfer of stock in the domes-
tic acquired corporation, and the do-
mestic acquired corporation attaches a 
statement described in paragraph 
(d)(2)(vi)(C) of this section to its U.S. 
income tax return for the taxable year 
of the transfer. 

(2) Sections 367(a) and (d) shall not 
apply to transfers described in para-
graph (d)(1)(vi) of this section where a 
U.S. person transfers assets to a for-
eign corporation in a section 351 ex-
change, to the extent that such assets 
are transferred by such foreign cor-
poration to a domestic corporation in 
another section 351 exchange, but only 
if the domestic transferee’s basis in the 
assets is no greater than the basis that 
the U.S. transferor had in such assets. 

(C) Required statement. The statement 
required by paragraph (d)(2)(vi)(B)(1)(ii) 
of this section shall be entitled ‘‘Re-
quired Statement under § 1.367(a)–3(d) 
for Assets Transferred to a Domestic 
Corporation’’ and shall be signed under 
penalties of perjury by an authorized 
officer of the domestic acquired cor-
poration and by an authorized officer 
of the foreign acquiring corporation. 
The required statement shall contain a 
certification that, if the foreign acquir-
ing corporation disposes of any stock 
of the domestic controlled corporation 
in a transaction described in paragraph 
(d)(2)(vi)(D) of this section, the domes-
tic acquired corporation shall recog-
nize gain as described in paragraph 
(d)(2)(vi)(E) of this section. The domes-
tic acquired corporation (or the foreign 
acquiring corporation on behalf of the 
domestic acquired corporation) shall 
file a U.S. income tax return (or an 
amended U.S. tax return, as the case 
may be) for the year of the transfer re-
porting such gain. 

(D) Gain recognition transaction. (1) A 
transaction described in this paragraph 
(d)(2)(vi)(D) is one where a principal 
purpose of the transfer by the domestic 
acquired corporation is the avoidance 
of U.S. tax that would have been im-
posed on the domestic acquired cor-
poration on the disposition of the re- 
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transferred assets. A transfer may have 
a principal purpose of tax avoidance 
even though the tax avoidance purpose 
is outweighed by other purposes when 
taken together. 

(2) For purposes of paragraph 
(d)(2)(vi)(D)(1) of this section, a trans-
action is deemed to have a principal 
purpose of tax avoidance if the foreign 
acquiring corporation disposes of any 
stock of the domestic controlled cor-
poration (whether in a recognition or 
non-recognition transaction) within 2 
years of the transfer described in para-
graph (d)(2)(vi)(A) of this section. The 
rule in this paragraph (d)(2)(vi)(D)(2) 
shall not apply if the domestic ac-
quired corporation (or the foreign ac-
quiring corporation on behalf of the do-
mestic acquired corporation) dem-
onstrates to the satisfaction of the 
Commissioner that the avoidance of 
U.S. tax was not a principal purpose of 
the transaction. 

(E) Amount of gain recognized and 
other matters. (1) In the case of a trans-
action described in paragraph 
(d)(2)(vi)(D) of this section, solely for 
purposes of this paragraph (d)(2)(vi)(E), 
the domestic acquired corporation 
shall be treated as if, immediately 
prior to the transfer described in para-
graph (d)(2)(vi)(A) of this section, it 
transferred the re-transferred assets, 
including any intangible assets, di-
rectly to a domestic corporation in ex-
change for stock of such domestic cor-
poration in a transaction that is treat-
ed as a section 351 exchange, and imme-
diately sold such stock to an unrelated 
party for its fair market value in a sale 
in which it shall recognize gain, if any 
(but not loss). Any gain recognized by 
the domestic acquired corporation pur-
suant to this paragraph (d)(2)(vi)(E) 
will increase the basis that the foreign 
acquiring corporation has in the stock 
of the domestic controlled corporation 
immediately before the transaction de-
scribed in paragraph (d)(2)(vi)(D) of 
this section, but will not increase the 
basis of the re-transferred assets held 
by the domestic controlled corpora-
tion. Section 1.367(d)–1T(g)(6) shall not 
apply with respect to any intangible 
property included in the re-transferred 
assets described in this paragraph. 

(2) If additional tax is required to be 
paid as a result of a transaction de-

scribed in paragraph (d)(2)(vi)(D) of 
this section, then interest must be paid 
on that amount at rates determined 
under section 6621 with respect to the 
period between the date prescribed for 
filing the domestic acquired corpora-
tion’s income tax return for the year of 
the transfer and the date on which the 
additional tax for that year is paid. 

(F) Examples. For illustrations of the 
rules in paragraph (d)(2)(vi) of this sec-
tion, see paragraph (d)(3) Examples 6B, 
6C, 9, and 13A of this section. 

(vii) Change in status of a domestic ac-
quired corporation to a foreign corpora-
tion. (A) A U.S. person that exchanges 
stock or securities of a domestic cor-
poration for stock or securities of a 
foreign corporation under section 354 
(or section 356) will be treated for pur-
poses of this section as having made an 
indirect stock transfer of the stock or 
securities of a foreign corporation (and 
not of a domestic corporation) to a for-
eign corporation under paragraph (b) of 
this section (but not paragraph (c) of 
this section), if the acquired domestic 
corporation is a subsidiary member 
(within the meaning of § 1.1502–1(c)) of a 
consolidated group (within the mean-
ing of § 1.1502–1(h)) immediately before 
the transaction, and if the transaction 
is either of the following: 

(1) Described in paragraph (d)(1)(i) or 
(iv) of this section, but only if the ac-
quiring corporation is foreign. See 
paragraph (d)(3) Examples 8, 9, 10 and 12 
of this section. 

(2) Described in paragraph (d)(1)(v) of 
this section, but only to the extent the 
controlled asset transfer is to a foreign 
corporation. See paragraph (d)(3) Exam-
ple 6A of this section. 

(B) The rules of paragraph 
(d)(2)(vii)(A) of this section will not 
apply to the extent assets transferred 
to the foreign acquiring corporation in 
a transaction described in paragraph 
(d)(2)(vii)(A)(1) of this section, or assets 
transferred to a foreign corporation in 
a controlled asset transfer in a trans-
action described in paragraph 
(d)(2)(vii)(A)(2) of this section, are re-
transferred to a domestic controlled 
corporation in one or more successive 
transfers as part of the same trans-
action. See paragraph (d)(3) Example 9 
of this section. 
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(3) Examples. The rules of this para-
graph (d) and § 1.367(a)–8 are illustrated 
by the following examples. For pur-
poses of these examples, assume sec-
tion 7874 does not apply. 

Example 1. Section 368(a)(1)(A)/(a)(2)(D) re-
organization—(i) Facts. F, a foreign corpora-
tion, owns all the stock of Newco, a domestic 
corporation. A, a domestic corporation, owns 
all of the stock of W, also a domestic cor-
poration. A and W file a consolidated Federal 
income tax return. A does not own any stock 
in F (applying the attribution rules of sec-
tion 318, as modified by section 958(b)). In a 
reorganization described in sections 
368(a)(1)(A) and (a)(2)(D), Newco acquires all 
of the assets of W, and A receives 40% of the 
stock of F in an exchange described in sec-
tion 354. 

(ii) Result. Pursuant to paragraph (d)(1)(i) 
of this section, the reorganization is subject 
to the indirect stock transfer rules. F is 
treated as the transferee foreign corporation, 
and Newco is treated as the transferred cor-
poration. Provided that the requirements of 
paragraph (c)(1) of this section are satisfied, 
including the requirement that A enter into 
a five-year gain recognition agreement as de-
scribed in § 1.367(a)–8, A’s exchange of W 
stock for F stock under section 354 will not 
be subject to section 367(a)(1). If F disposes 
(within the meaning of § 1.367(a)–8(e)) of all 
(or a portion) of Newco’s stock within the 
five-year term of the agreement (and A has 
not made a valid election under § 1.367(a)– 
8(b)(1)(vii)), A is required to file an amended 
return for the year of the transfer and in-
clude in income, with interest, the gain real-
ized but not recognized on the initial section 
354 exchange. If A has made a valid election 
under § 1.367(a)–8(b)(1)(vii) to include the 
amount subject to the gain recognition 
agreement in the year of the triggering 
event, A would instead include the gain on 
its tax return for the taxable year that in-
cludes the triggering event, together with in-
terest. 

Example 1A. Transferor is a subsidiary in 
consolidated group—(i) Facts. The facts are 
the same as in Example 1, except that A is 
owned by P, a domestic corporation, and for 
the taxable year in which the transaction oc-
curred, P, A and W filed a consolidated Fed-
eral income tax return. 

(ii) Result. Even though A is the U.S. trans-
feror, P is required under § 1.367(a)–8(a)(3) to 
enter into the gain recognition agreement 
and comply with the requirements under 
§ 1.367(a)–8. In the event that A leaves the P 
group, A would make the annual certifi-
cations required under § 1.367(a)–8(b)(5)(ii). P 
would remain liable with A under the gain 
recognition agreement. 

Example 2. Section 368(a)(1)(A)/(a)(2)(E) reor-
ganization—(i) Facts. The facts are the same 
as in Example 1, except that Newco merges 

into W and Newco receives stock of W which 
it distributes to F in a reorganization de-
scribed in sections 368(a)(1)(A) and (a)(2)(E). 
Pursuant to the reorganization, A receives 40 
percent of the stock of F in an exchange de-
scribed in section 354. 

(ii) Result. The consequences of the trans-
fer are similar to those described in Example 
1. Pursuant to paragraph (d)(1)(ii) of this sec-
tion, A is considered to have transferred its 
W stock to F pursuant to the indirect stock 
transfer rules. F is treated as the transferee 
foreign corporation, and W is treated as the 
transferred corporation. Provided that the 
requirements of paragraph (c)(1) of this sec-
tion are satisfied, including the requirement 
that A enter into a five-year gain recogni-
tion agreement as described in § 1.367(a)–8, 
A’s exchange of W stock for F stock under 
section 354 will not be subject to section 
367(a)(1). 

Example 3. Taxable transaction pursuant to 
indirect stock transfer rules—(i) Facts. The 
facts are the same as in Example 1, except 
that A receives 55 percent of either the total 
voting power or the total value of the stock 
of F in the transaction. 

(ii) Result. A is required to include in in-
come in the year of the exchange the amount 
of gain realized on such exchange. See para-
graph (c)(1)(i) of this section. If A fails to in-
clude the income on its timely-filed return, 
A will also be liable for the penalty under 
section 6038B (together with interest and 
other applicable penalties) unless A’s failure 
to include the income is due to reasonable 
cause and not willful neglect. See § 1.6038B– 
1(f). 

Example 4. Disposition by U.S. transferred 
corporation of substantially all of its as-
sets—(i) Facts. The facts are the same as in 
Example 1, except that, during the third year 
of the gain recognition agreement, Newco 
disposes of substantially all (as described in 
§ 1.367(a)–8(e)(3)(i)) of the assets described in 
paragraph (d)(2)(v)(A) of this section for cash 
and recognizes currently all of the gain real-
ized on the disposition. 

(ii) Result. Under § 1.367(a)–8(e)(3)(i), the 
gain recognition agreement is generally trig-
gered when the transferred corporation dis-
poses of substantially all of its assets. How-
ever, under the special rule contained in 
§ 1.367(a)–8(h)(2), because A and W filed a con-
solidated Federal income tax return prior to 
the transaction, and Newco, the transferred 
corporation, is a domestic corporation, the 
gain recognition agreement is terminated 
and has no further effect. 

Example 5. Triangular section 368(a)(1)(B) 
reorganization—(i) Facts. F, a foreign cor-
poration, owns all the stock of S, a domestic 
corporation. U, a domestic corporation, owns 
all of the stock of Y, also a domestic cor-
poration. U does not own any of the stock of 
F (applying the attribution rules of section 
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318, as modified by section 958(b)). In a tri-
angular reorganization described in section 
368(a)(1)(B) and paragraph (d)(1)(iii)(A) of 
this section, S acquires all the stock of Y, 
and U receives 10% of the voting stock of F. 

(ii) Result. U’s exchange of Y stock for F 
stock will not be subject to section 367(a)(1), 
provided that all of the requirements of 
paragraph (c)(1) are satisfied, including the 
requirement that U enter into a five-year 
gain recognition agreement. For purposes of 
this section, F is treated as the transferee 
foreign corporation and Y is treated as the 
transferred corporation. See paragraphs 
(d)(2)(i) and (ii) of this section. Under para-
graph (d)(2)(iv) of this section, the gain rec-
ognition agreement would be triggered if F 
sold all or a portion of the stock of S. 

Example 5A. Triangular section 368(a)(1)(B) 
reorganization—(i) Facts. The facts are the 
same as in Example 5, except that F is a do-
mestic corporation and S is a foreign cor-
poration. 

(ii) Result. U’s exchange of Y stock for 
stock of F, a domestic corporation in control 
of S, the foreign acquiring corporation, is 
treated as an indirect transfer of Y stock to 
a foreign corporation under paragraph 
(d)(1)(iii)(B) of this section. U’s exchange of 
Y stock for F stock will not be subject to 
section 367(a)(1) provided that all of the re-
quirements of paragraph (c)(1) of this section 
are satisfied, including the requirement that 
U enter into a five-year gain recognition 
agreement. In satisfying the 50 percent or 
less ownership requirements of paragraphs 
(c)(1)(i) and (ii) of this section, U’s indirect 
ownership of S stock (through its direct own-
ership of F) will determine whether the re-
quirement of paragraph (c)(1)(i) of this sec-
tion is satisfied and will be taken into ac-
count in determining whether the require-
ment of paragraph (c)(1)(ii) of this section is 
satisfied. See paragraph (c)(4)(iv) of this sec-
tion. For purposes of this section, S is treat-
ed as the transferee foreign corporation (see 
paragraph (d)(2)(i)(B) of this section). The 
gain recognition agreement would be trig-
gered, for example, if S sold all or a portion 
of the stock of Y, or if Y sold substantially 
all of its assets (within the meaning of sec-
tion 368(a)(1)(C)). In addition, if F disposed of 
the stock of S in a taxable transaction the 
gain recognition agreement would be termi-
nated. 

Example 6. Triangular section 368(a)(1)(C) 
reorganization—(i) Facts. F, a foreign cor-
poration, owns all of the stock of R, a domes-
tic corporation that operates an historical 
business. V, a domestic corporation, owns all 
of the stock of Z, also a domestic corpora-
tion. V does not own any of the stock of F 
(applying the attribution rules of section 318 
as modified by section 958(b)). In a triangular 
reorganization described in section 
368(a)(1)(C) (and paragraph (d)(1)(iv) of this 

section), R acquires all of the assets of Z, 
and V receives 30% of the voting stock of F. 

(ii) Result. The consequences of the trans-
fer are similar to those described in Example 
1; V is required to enter into a 5-year gain 
recognition agreement under § 1.367(a)–8 to 
secure nonrecognition treatment under sec-
tion 367(a). Under paragraphs (d)(2)(i) and (ii) 
of this section, F is treated as the transferee 
foreign corporation and R is treated as the 
transferred corporation. In determining 
whether, in a later transaction, R has dis-
posed of substantially all of its assets under 
§ 1.367(a)–8(e)(3)(i), see paragraph (d)(2)(v)(A) 
of this section. 

Example 6A. Section 368(a)(1)(C) reorganiza-
tion followed by section 368(a)(2)(C) ex-
change—(i) Facts. The facts are the same as 
in Example 6, except that the transaction is 
structured as a section 368(a)(1)(C) reorga-
nization with Z transferring its assets to F, 
followed by a controlled asset transfer, and 
R is a foreign corporation. The following ad-
ditional facts are present. Z has 3 businesses: 
Business A with a basis of $10 and a value of 
$50, Business B with a basis of $10 and a value 
of $40, and Business C with a basis of $10 and 
a value of $30. V and Z file a consolidated 
Federal income tax return and V has a basis 
of $30 in the Z stock, which has a value of 
$120. Assume that Businesses A and B consist 
solely of assets that will satisfy the section 
367(a)(3) active trade or business exception; 
none of Business C’s assets will satisfy the 
exception. Z transfers all 3 businesses to F in 
exchange for 30 percent of the F stock, which 
Z distributes to V pursuant to a section 
368(a)(1)(C) reorganization. F then contrib-
utes Businesses B and C to R in a controlled 
asset transfer. 

(ii) Result. The transfer of the Business A 
assets by Z to F does not constitute an indi-
rect stock transfer under paragraph (d) of 
this section, and, subject to section 367(a)(5), 
the Business A assets qualify for the section 
367(a)(3) active trade or business exception 
and are not subject to section 367(a). The 
transfer by Z of the Business B and C assets 
to F must first be tested under sections 
367(a)(1), (3) and (5). Z recognizes $20 of gain 
on the outbound transfer of the Business C 
assets, as such assets do not qualify for an 
exception to section 367(a)(1). Subject to sec-
tion 367(a)(5), the Business B assets may 
qualify for the exception under section 
367(a)(3) and § 1.367(a)–2T(c)(2) for assets that 
will be used by R in an active trade or busi-
ness outside the United States. Pursuant to 
paragraphs (d)(1) and (d)(2)(vii)(A)(2) of this 
section, V is deemed to transfer the stock of 
a foreign corporation to F in a section 354 ex-
change subject to the rules of paragraphs (b) 
and (d) of this section. V must enter into the 
gain recognition agreement in the amount of 
$30 to preserve Z’s nonrecognition treatment 
with respect to its transfer of Business B as-
sets. Under paragraphs (d)(2)(i) and (ii) of 
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this section, F is the transferee foreign cor-
poration and R is the transferred corpora-
tion. 

Example 6B. Section 368(a)(1)(C) reorganiza-
tion followed by a controlled asset transfer to a 
domestic controlled corporation—(i) Facts. The 
facts are the same as in Example 6A, except 
that R is a domestic corporation. 

(ii) Result. As in Example 6A, the outbound 
transfer of the Business A assets to F is not 
affected by the rules of this paragraph (d) 
and is subject to the general rules under sec-
tion 367. However, subject to section 
367(a)(5), the Business A assets qualify for 
the section 367(a)(3) active trade or business 
exception and are not subject to section 
367(a). The Business B and C assets are part 
of an indirect stock transfer under this para-
graph (d) but must first be tested under sec-
tion 367(a) and (d). The Business B assets 
qualify for the active trade or business ex-
ception under section 367(a)(3); the Business 
C assets do not. However, pursuant to para-
graph (d)(2)(vi)(B) of this section, the Busi-
ness B and C assets are not subject to section 
367(a) or (d), provided that the basis of the 
Business B and C assets in the hands of R is 
no greater than the basis of the assets in the 
hands of Z, and appropriate basis adjust-
ments are made pursuant to section 367(a)(5) 
to the stock of F held by V. V also is deemed 
to make an indirect transfer of Z stock 
under the rules of paragraph (d) of this sec-
tion to the extent the assets are transferred 
to R. To preserve non-recognition treatment 
under section 367(a), and assuming the other 
requirements of paragraph (c) of this section 
are satisfied, V must enter into a 5-year gain 
recognition agreement in the amount of $50, 
the amount of the appreciation in the Busi-
ness B and C assets, as the transfer of such 
assets by Z was not taxable under section 
367(a)(1) and constituted an indirect stock 
transfer. 

Example 6C. Section 368(a)(1)(C) reorganiza-
tion followed by a controlled asset transfer to a 
domestic controlled corporation—(i) Facts. The 
facts are the same as in Example 6B, except 
that Z is owned by U.S. individuals, none of 
whom qualify as five-percent target share-
holders with respect to Z within the meaning 
of paragraph (c)(5)(iii) of this section. The 
following additional facts are present. No 
U.S. persons that are either officers or direc-
tors of Z own any stock of F immediately 
after the transfer. F is engaged in an active 
trade or business outside the United States 
that satisfies the test set forth in paragraph 
(c)(3) of this section. 

(ii) Result. The Business A assets trans-
ferred to F are not re-transferred to R and 
therefore Z’s transfer of these assets is not 
subject to the rules of paragraph (d) of this 
section. However, the transfer of such assets 
is subject to gain recognition under section 
367(a)(1), because the section 367(a)(3) active 
trade or business exception is inapplicable 

pursuant to section 367(a)(5). The Business B 
and C assets are part of an indirect stock 
transfer under this paragraph (d) but must 
first be tested with respect to Z under sec-
tion 367(a) and (d), as provided in paragraph 
(d)(2)(vi) of this section. The transfer of the 
Business B assets (which otherwise would 
satisfy the section 367(a)(3) active trade or 
business exception) generally is subject to 
section 367(a)(1) pursuant to section 367(a)(5). 
The transfer of the Business C assets gen-
erally is subject to section 367(a)(1) because 
these assets do not qualify for the active 
trade or business exception under section 
367(a)(3). However, pursuant to paragraph 
(d)(2)(vi)(B) of this section, the transfer of 
the Business B and C assets is not subject to 
sections 367(a)(1) and (d), provided the basis 
of the Business B and C assets in the hands 
of R is no greater than the basis in the hands 
of Z and certain other requirements are sat-
isfied. Even though Z is not controlled with-
in the meaning of section 368(c) by 5 or fewer 
domestic corporations, Z may avoid imme-
diate gain recognition under section 367(a) 
and (d) on the transfers of the Business B and 
Business C assets to F if, pursuant to para-
graph (d)(3)(vi)(B) of this section, the indi-
rect transfer of Z stock satisfies the require-
ments of paragraphs (c)(1)(i), (ii), and (iv), 
and (c)(6) of this section, and Z attaches a 
statement described in paragraph 
(d)(2)(vi)(C) of this section to its U.S. income 
tax return for the taxable year of the trans-
fer. In general, the statement must contain a 
certification that, if F disposes of the stock 
of R (in a recognition or nonrecognition 
transaction) and a principal purpose of the 
transfer is the avoidance of U.S. tax that 
would have been imposed on Z on the disposi-
tion of the Business B and C assets trans-
ferred to R, then Z (or F on behalf of Z) will 
file a return (or amended return as the case 
may be) recognizing gain ($50), as if, imme-
diately prior to the reorganization, Z trans-
ferred the Business B and C assets to a do-
mestic corporation in exchange for stock in 
a transaction treated as a section 351 ex-
change and immediately sold such stock to 
an unrelated party for its fair market value. 
A transaction is deemed to have a principal 
purpose of U.S. tax avoidance if F disposes of 
R stock within two years of the transfer, un-
less Z (or F on behalf of Z) can rebut the pre-
sumption to the satisfaction of the Commis-
sioner. See paragraph (d)(2)(vi)(D)(2) of this 
section. With respect to the indirect transfer 
of Z stock, assume the requirements of para-
graphs (c)(1)(i), (ii), and (iv) of this section 
are satisfied. Thus, assuming Z attaches the 
statement described in paragraph 
(d)(2)(vi)(C) of this section to its U.S. income 
tax return and satisfies the reporting re-
quirements of (c)(6) of this section, the 
transfer of Business B and C assets is not 
subject to immediate gain recognition under 
section 367(a) or (d). 
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Example 7. Triangular section 368(a)(1)(C) 
reorganization followed by 351 exchange—(i) 
Facts. The facts are the same as in Example 
6, except that, during the fourth year of the 
gain recognition agreement, R transfers sub-
stantially all of the assets received from Z to 
K, a wholly-owned domestic subsidiary of R, 
in an exchange described in section 351. 

(ii) Result. The disposition by R, the trans-
ferred corporation, of substantially all of its 
assets would trigger the gain recognition 
agreement if the assets were disposed of in a 
taxable transaction. However, because the 
assets were transferred in a nonrecognition 
transaction, such transfer does not trigger 
the gain recognition agreement if V satisfies 
the reporting requirements contained in 
§ 1.367(a)–8(g)(3) (which includes the require-
ment that V amend its gain recognition 
agreement to reflect the transaction). See 
also paragraph (d)(2)(iv) of this section. To 
determine whether substantially all of the 
assets are disposed of, any assets of Z that 
were transferred by Z to R and then contrib-
uted by R to K are taken into account. 

Example 7A. Triangular section 368(a)(1)(C) 
reorganization followed by section 351 ex-
change with foreign transferee—(i) Facts. 
The facts are the same as in Example 7 except 
that K is a foreign corporation. 

(ii) Result. This transfer of assets by R to K 
must be analyzed to determine its effect 
upon the gain recognition agreement, and 
such transfer is also an outbound transfer of 
assets that is taxable under section 367(a)(1) 
unless the active trade or business exception 
under section 367(a)(3) applies. If the transfer 
is fully taxable under section 367(a)(1), the 
transfer is treated as if the transferred com-
pany, R, sold substantially all of its assets. 
Thus, the gain recognition agreement would 
be triggered (but see § 1.367(a)–8(b)(3)(ii) for 
potential offsets to the gain to be recog-
nized). If each asset transferred qualifies for 
nonrecognition treatment under section 
367(a)(3) and the regulations thereunder 
(which require, under § 1.367(a)–2T(a)(2), the 
transferor to comply with the reporting re-
quirements under section 6038B), the result 
is the same as in Example 7. If a portion of 
the assets transferred qualify for nonrecogni-
tion treatment under section 367(a)(3) and a 
portion are taxable under section 367(a)(1) 
(but such portion does not result in the dis-
position of substantially all of the assets), 
the gain recognition agreement will not be 
triggered if such information is reported as 
required under § 1.367(a)–8(b)(5) and (e)(3)(i). 

Example 8. Concurrent application of asset 
transfer and indirect stock transfer rules in 
consolidated return setting—(i) Facts. As-
sume the same facts as in Example 6, except 
that R is a foreign corporation and V and Z 
file a consolidated return for Federal income 
tax purposes. The properties of Z consist of 
Business A assets, with an adjusted basis of 
$50 and fair market value of $90, and Busi-

ness B assets, with an adjusted basis of $50 
and a fair market value of $110. Assume that 
the Business A assets do not qualify for the 
active trade or business exception under sec-
tion 367(a)(3), but that the Business B assets 
do qualify for the exception. V’s basis in the 
Z stock is $100, and the value of such stock 
is $200. 

(ii) Result. Under paragraph (d)(2)(vi), the 
assets of Businesses A and B that are trans-
ferred to R must be tested under sections 
367(a)(3) and (a)(5) prior to consideration of 
the indirect stock transfer rules of this para-
graph (d). Thus, Z must recognize $40 of in-
come under section 367(a)(1) on the outbound 
transfer of Business A assets. Under § 1.1502– 
32, because V and Z file a consolidated re-
turn, V’s basis in its Z stock increases from 
$100 to $140 as a result of Z’s $40 gain. Pursu-
ant to paragraphs (d)(1) and (d)(2)(vii)(A)(1) 
of this section, V is deemed to transfer the 
stock of a foreign corporation to F in a sec-
tion 354 exchange subject to the rules of 
paragraphs (b) and (d) of this section, and 
therefore must enter into a gain recognition 
agreement in the amount of $60 (the gain re-
alized but not recognized by V in the stock 
of Z after the $40 basis adjustment). If F sells 
a portion of its stock in R during the term of 
the agreement, V will be required to recog-
nize a portion of the $60 gain subject to the 
agreement. To determine whether R disposes 
of substantially all of its assets (under 
§ 1.367(a)–8(e)(3)(i)), only the Business B as-
sets will be considered (because the transfer 
of the Business A assets was taxable to Z 
under section 367). See paragraph (d)(2)(v)(A) 
of this section. 

Example 8A. Concurrent application with-
out consolidated returns—(i) Facts. The facts 
are the same as in Example 8, except that V 
and Z do not file consolidated income tax re-
turns. 

(ii) Result. Z would still recognize $40 of 
gain on the transfer of its Business A assets, 
and the Business B assets would still qualify 
for the active trade or business exception 
under section 367(a)(3). However, V’s basis in 
its stock of Z would not be increased by the 
amount of Z’s gain. V’s indirect transfer of 
stock will be taxable unless V enters into a 
gain recognition agreement (as described in 
§ 1.367(a)–8) for the $100 of gain realized but 
not recognized with respect to the stock of 
Z. 

Example 8B. Concurrent application with 
individual U.S. shareholder—(i) Facts. The 
facts are the same as in Example 8, except 
that V is an individual U.S. citizen. 

(ii) Result. Section 367(a)(5) would prevent 
the application of the active trade or busi-
ness exception under section 367(a)(3). Thus, 
Z’s transfer of assets to R would be fully tax-
able under section 367(a)(1). Z would recog-
nize $100 of income. V’s basis in its stock of 
Z is not increased by this amount. V is tax-
able with respect to its indirect transfer of 
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its Z stock unless V enters into a gain rec-
ognition agreement in the amount of the 
$100, the gain realized but not recognized 
with respect to its Z stock. 

Example 8C. Concurrent application with 
nonresident alien shareholder—(i) Facts. The 
facts are the same as in Example 8, except 
that V is a nonresident alien. 

(ii) Result. Pursuant to section 367(a)(5), 
the active trade or business exception under 
section 367(a)(3) is not available with respect 
to Z’s transfer of assets to R. Thus, Z has 
$100 of gain with respect to the Business A 
and B assets. Because V is a nonresident 
alien, however, V is not subject to section 
367(a) with respect to its indirect transfer of 
Z stock. 

Example 9. Indirect stock transfer by reason 
of a controlled asset transfer—(i) Facts. The 
facts are the same as in Example 8, except 
that R transfers the Business A assets to M, 
a wholly owned domestic subsidiary of R, in 
a controlled asset transfer. In addition, V’s 
basis in its Z stock is $90. 

(ii) Result. Pursuant to paragraph 
(d)(2)(vi)(B) of this section, sections 367(a) 
and (d) do not apply to Z’s transfer of the 
Business A assets to R, because such assets 
are re-transferred to M, a domestic corpora-
tion, provided that the basis of the Business 
A assets in the hands of M is no greater than 
the basis of the assets in the hands of Z, and 
certain other requirements are satisfied. Be-
cause Z is controlled (within the meaning of 
section 368(c)) by V, a domestic corporation, 
appropriate basis adjustments must be made 
pursuant to section 367(a)(5) to the stock of 
F held by V. Section 367(a)(1) does not apply 
to Z’s transfer of its Business B assets to R 
(which are not re-transferred to M) because 
such assets qualify for an exception to gain 
recognition under section 367(a)(3), subject to 
section 367(a)(5). Pursuant to paragraphs 
(d)(1) and (d)(2)(vii)(A)(1) of this section, V is 
generally deemed to transfer the stock of a 
foreign corporation to F in a section 354 ex-
change subject to the rules of paragraphs (b) 
and (d) of this section, including the require-
ment that V enter into a 5-year gain recogni-
tion agreement and comply with the require-
ments of § 1.367(a)–8. However, pursuant to 
paragraph (d)(2)(vii)(B) of this section, para-
graph (d)(2)(vii)(A)(1) of this section does not 
apply to the extent of the transfer of busi-
ness A assets by R to M, a domestic corpora-
tion. As a result, to the extent of the busi-
ness A assets transferred by R to M, V is 
deemed to transfer the stock of Z (a domes-
tic corporation) to F in a section 354 ex-
change subject to the rules of paragraphs (c) 
and (d) of this section. Thus, with respect to 
V’s indirect transfer of Z stock to F, such 
transfer is not subject to gain recognition 
under section 367(a)(1) if the requirements of 
paragraph (c) of this section are satisfied, in-
cluding the requirement that V enter into a 
5-year gain recognition agreement and com-

ply with the requirements of § 1.367(a)–8. 
Under paragraphs (d)(2)(i) and (ii) of this sec-
tion, the transferee foreign corporation is F 
and the transferred corporation is M. Pursu-
ant to paragraph (d)(2)(iv) of this section, a 
disposition by F of the stock of R, or a dis-
position by R of the stock of M, will trigger 
the gain recognition agreement. To deter-
mine whether an asset disposition con-
stitutes a deemed disposition of the trans-
ferred corporation’s stock under the rules of 
§ 1.367(a)–8(e)(3)(i), both the Business A assets 
in M and the Business B assets in R must be 
considered. 

Example 10. Concurrent application of direct 
stock transfer and indirect stock transfer rules 
in section 368(a)(1)(A)/(a)(2)(D) reorganization— 
(i) Facts. The facts are the same as in Exam-
ple 8, except that R acquires all of the assets 
of Z in a reorganization described in sections 
368(a)(1)(A) and (a)(2)(D). Pursuant to the re-
organization, V receives 30 percent of the 
stock of F in a section 354 exchange. 

(ii) Result. The consequences of the trans-
action are similar to those in Example 8. The 
assets of Businesses A and B that are trans-
ferred to R must be tested under section 
367(a) and (d) prior to the consideration of 
the indirect stock transfer rules of this para-
graph (d). The Business B assets qualify for 
the active trade or business exception under 
section 367(a)(3), subject to section 367(a)(5). 
Because the Business A assets do not qualify 
for the exception, Z must recognize $40 of 
gain under section 367(a) on the transfer of 
Business A assets to R. Further, because V 
and Z file a consolidated return, V’s basis in 
the stock of Z is increased from $100 to $140 
as a result of Z’s $40 gain. Pursuant to para-
graphs (d)(1) and (d)(2)(vii)(A)(1) of this sec-
tion, V is deemed to transfer the stock of a 
foreign corporation to F in a section 354 ex-
change subject to the rules of paragraphs (b) 
and (d) of this section. V’s indirect transfer 
of foreign stock will be taxable under section 
367(a) unless V enters into a gain recognition 
agreement in the amount of $60 ($200 value of 
Z stock less $140 adjusted basis). 

Example 11. Concurrent application of section 
367(a) and (b) in section 368(a)(1)(A)/(a)(2)(E) 
reorganization—(i) Facts. F, a foreign corpora-
tion, owns all the stock of D, a domestic cor-
poration. V, a domestic corporation, owns all 
the stock of Z, a foreign corporation. V has 
a basis of $100 in the stock of Z which has a 
fair market value of $200. D is an operating 
corporation with assets valued at $100 with a 
basis of $60. In a reorganization described in 
sections 368(a)(1)(A) and (a)(2)(E), D merges 
into Z, and V exchanges its Z stock for 55 
percent of the outstanding F stock. 

(ii) Result. Under paragraph (d)(1)(ii) of this 
section, V is treated as making an indirect 
transfer of Z stock to F. V’s exchange of Z 
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stock for F stock will be taxable under sec-
tion 367(a) (and section 1248 will be applica-
ble) if V fails to enter into a 5-year gain rec-
ognition agreement in accordance with the 
requirements of § 1.367(a)–8. Under paragraph 
(b)(2) of this section, if V enters into a gain 
recognition agreement, the exchange will be 
subject to the provisions of section 367(b) and 
the regulations thereunder as well as section 
367(a). Under § 1.367(b)–4(b), however, no in-
come inclusion is required because both F 
and Z are controlled foreign corporations 
with respect to which V is a section 1248 
shareholder immediately after the exchange. 
Under paragraphs (d)(2)(i) and (ii) of this sec-
tion, the transferee foreign corporation is F, 
and the transferred corporation is Z (the ac-
quiring corporation). If F disposes (within 
the meaning of § 1.367(a)–8(e)) of all (or a por-
tion) of Z stock within the 5-year term of the 
agreement (and V has not made a valid elec-
tion under § 1.367(a)–8(b)(1)(vii)), V is required 
to file an amended return for the year of the 
transfer and include in income, with inter-
est, the gain realized but not recognized on 
the initial section 354 exchange. To deter-
mine whether Z (the transferred corporation) 
disposes of substantially all of its assets, 
only the assets of Z immediately prior to the 
transaction are taken into account, pursuant 
to paragraph (d)(2)(v)(B) of this section. Be-
cause D is owned by F, a foreign corporation, 
section 367(a)(5) precludes any assets of D 
from qualifying for nonrecognition under 
section 367(a)(3). Thus, D recognizes $40 of 
gain on the transfer of its assets to Z under 
section 367(a)(1). 

Example 12. Concurrent application of di-
rect and indirect stock transfer rules—(i) 
Facts. F, a foreign corporation, owns all of 
the stock of O, also a foreign corporation. D, 
a domestic corporation, owns all of the stock 
of E, also a domestic corporation, which 
owns all of the stock of N, also a domestic 
corporation. Prior to the transactions de-
scribed in this Example 12, D, E and N filed a 
consolidated income tax return. D has a 
basis of $100 in the stock of E, which has a 
fair market value of $160. The N stock has a 
fair market value of $100, and E has a basis 
of $60 in such stock. In addition to the stock 
of N, E owns the assets of Business X. The 
assets of Business X have a fair market value 
of $60, and E has a basis of $50 in such assets. 
Assume that the Business X assets qualify 
for nonrecognition treatment under section 
367(a)(3). D does not own any stock in F (ap-
plying the attribution rules of section 318 as 
modified by section 958(b)). In a triangular 
reorganization described in section 
368(a)(1)(C) and paragraph (d)(1)(iv) of this 
section, O acquires all of the assets of E, and 
D exchanges its stock in E for 40% of the vot-
ing stock of F. 

(ii) Result. E’s transfer of its assets, includ-
ing the N stock, must be tested under the 
general rules of section 367(a) before consid-

eration of D’s indirect transfer of the stock 
of E. E’s transfer of the assets of Business X 
qualify for nonrecognition under section 
367(a)(3). E could qualify for nonrecognition 
treatment with respect to its transfer of N 
stock if it enters into a gain recognition 
agreement (and all of the requirements of 
paragraph (c)(1)(i) of this section are satis-
fied); however under § 1.367(a)–8(f)(2)(i), D, the 
parent of the consolidated group, must enter 
into the agreement. O is the transferee for-
eign corporation; N is the transferred cor-
poration. Pursuant to paragraphs (d)(1) and 
(d)(2)(vii)(A)(1) of this section, D is deemed 
to transfer the stock of a foreign corporation 
to F in a section 354 exchange subject to the 
rules of paragraphs (b) and (d) of this sec-
tion, and therefore may enter into a gain 
recognition agreement for such indirect 
stock transfer as provided in paragraph (b) of 
this section and § 1.367(a)–8. As to this trans-
fer, F is the transferee foreign corporation; O 
is the transferred corporation. The amount 
of the gain recognition agreement is $60. See 
also section 367(a)(5) and any regulations 
issued thereunder. 

Example 13. Successive section 351 ex-
changes—(i) Facts. D, a domestic corpora-
tion, owns all the stock of X, a controlled 
foreign corporation that operates an histor-
ical business, which owns all the stock of Y, 
a controlled foreign corporation that also op-
erates an historical business. The properties 
of D consist of Business A assets, with an ad-
justed basis of $50 and a fair market value of 
$90, and Business B assets, with an adjusted 
basis of $50 and a fair market value of $110. 
Assume that the Business B assets qualify 
for the exception under section 367(a)(3) and 
§ 1.367(a)–2T(c)(2), but that the Business A as-
sets do not qualify for the exception. In an 
exchange described in section 351, D trans-
fers the assets of Businesses A and B to X, 
and, in connection with the same trans-
action, X transfers the assets of Business B 
to Y in another exchange described in sec-
tion 351. 

(ii) Result. Under paragraph (d)(1)(vi) of 
this section, this transaction is treated as an 
indirect stock transfer for purposes of sec-
tion 367(a), but the transaction is not re-
characterized for purposes of section 367(b). 
Moreover, under paragraph (d)(2)(vi) of this 
section, the assets of Businesses A and B 
that are transferred to X must be tested 
under section 367(a)(3). The Business A as-
sets, which were not transferred to Y, are 
subject to the general rules of section 367(a), 
and not the indirect stock transfer rules de-
scribed in this paragraph (d). D must recog-
nize $40 of income on the outbound transfer 
of Business A assets. The transfer of the 
Business B assets is subject to both the asset 
transfer rules (under section 367(a)(3)) and 
the indirect stock transfer rules of this para-
graph (d) and § 1.367(a)–8. Thus, D’s transfer 
of the Business B assets will not be subject 
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to section 367(a)(1) if D enters into a five- 
year gain recognition agreement with re-
spect to the stock of Y. Under paragraphs 
(d)(2)(i) and (ii) of this section, X will be 
treated as the transferee foreign corporation 
and Y will be treated as the transferred cor-
poration for purposes of applying the terms 
of the agreement. If X sells all or a portion 
of the stock of Y during the term of the 
agreement, D will be required to recognize a 
proportionate amount of the $60 gain that 
was realized by D on the initial transfer of 
the Business B assets. 

Example 13A. Successive section 351 ex-
changes with ultimate domestic transferee— 
(i) Facts. The facts are the same as in Exam-
ple 13, except that Y is a domestic corpora-
tion. 

(ii) Result. As in Example 13, D must recog-
nize $40 of income on the outbound transfer 
of the Business A assets. Although the Busi-
ness B assets qualify for the exception under 
section 367(a)(3) (and end up in U.S. cor-
porate solution, in Y), the $60 of gain real-
ized on the Business B assets is nevertheless 
taxable under paragraphs (c)(1) and (d)(1)(vi) 
of this section because the transaction is 
considered to be a transfer by D of stock of 
a domestic corporation, Y, in which D re-
ceives more than 50 percent of the stock of 
the transferee foreign corporation, X. A gain 
recognition agreement is not permitted. 

Example 14. Concurrent application of indi-
rect stock transfer rules and section 367(b)— 
(i) Facts. F, a foreign corporation, owns all of 
the stock of Newco, which is also a foreign 
corporation. P, a domestic corporation, owns 
all of the stock of S, a foreign corporation 
that is a controlled foreign corporation with-
in the meaning of section 957(a). P’s basis in 
the stock of S is $50 and the value of S is 
$100. The section 1248 amount with respect to 
S stock is $30. In a reorganization described 
in section 368(a)(1)(C) (and paragraph 
(d)(1)(iv) of this section), Newco acquires all 
of the properties of S, and P exchanges its 
stock in S for 49 percent of the stock of F. 

(ii) Result. P’s exchange of S stock for F 
stock under section 354 will be taxable under 
section 367(a) (and section 1248 will be appli-
cable) if P fails to enter into a 5-year gain 
recognition agreement in accordance with 
§ 1.367(a)–8. Under paragraph (b)(2) of this sec-
tion, if P enters into a gain recognition 
agreement, the exchange will be subject to 
the provisions of section 367(b) and the regu-
lations thereunder as well as section 367(a). 
Under § 1.367(b)–4(b), P must recognize the 
section 1248 amount of $30 because P ex-
changed stock of a controlled foreign cor-
poration, S, for stock of a foreign corpora-
tion that is not a controlled foreign corpora-
tion, F. The indirect stock transfer rules do 
not apply with respect to section 367(b). The 
deemed dividend of $30 recognized by P will 
increase P’s basis in the F stock received in 
the transaction, and F’s basis in the Newco 

stock. Thus, the amount of the gain recogni-
tion agreement is $20 ($50 gain realized on 
the transfer less the $30 inclusion under sec-
tion 367(b)). Under paragraphs (d)(2)(i) and 
(ii) of this section, F is treated as the trans-
feree foreign corporation and Newco is the 
transferred corporation. 

Example 14A. Triangular section 368(a)(1)(C) 
reorganization involving foreign acquired 
corporation—(i) Facts. Assume the same 
facts as in Example 14, except that P re-
ceives 51 percent of the stock of F. 

(ii) Result. Assuming § 1.367(b)–4(b) does not 
apply, there is no income inclusion under 
section 367(b), and the amount of the gain 
recognition agreement is $50. 

Example 15. Concurrent application of indi-
rect stock transfer rules and section 367(b)—(i) 
Facts. F, a foreign corporation, owns all of 
the stock of Newco, a domestic corporation. 
P, a domestic corporation, owns all of the 
stock of FC, a foreign corporation. P’s basis 
in the stock of FC is $50 and the value of FC 
stock is $100. The all earnings and profits 
amount with respect to the FC stock held by 
P is $60. See § 1.367(b)–2(d). In a reorganiza-
tion described in sections 368(a)(1)(A) and 
(a)(2)(D) (and paragraph (d)(1)(i) of this sec-
tion), Newco acquires all of the properties of 
FC, and P exchanges its stock in FC for 20 
percent of the stock in F. 

(ii) Result. P’s section 354 exchange is con-
sidered an indirect stock transfer under 
paragraph (d)(1)(i) of this section. Further, 
because the assets of FC were acquired by 
Newco, a domestic corporation, in an asset 
reorganization, the transaction is within 
§ 1.367(b)–3(a) and (b). Because the trans-
action is subject to § 1.367(b)–3 and the indi-
rect stock rules of paragraph (d) of this sec-
tion, and because the all earnings and profits 
amount with respect to the FC stock ex-
changed by P ($60) is greater than the gain in 
such stock subject to section 367(a) ($50), the 
section 367(b) rules (and not the section 
367(a) rules) apply to the exchange. See 
§ 1.367(a)–3(b)(2)(i)(B). Under the rules of sec-
tion 367(b), P must include in income the all 
earnings and profits amount of $60 with re-
spect to its FC stock. See § 1.367(b)–3. Alter-
natively, if P’s all earnings and profits 
amount with respect to its FC stock were $30 
(which is less than the gain in such stock 
subject to section 367(a) ($50)), section 367(b) 
and the regulations thereunder would not 
apply if there is gain recognition under sec-
tion 367(a). Thus, if P failed to enter into a 
5-year gain recognition agreement in accord-
ance with § 1.367(a)–8, then P would recognize 
$50 of gain under section 367(a) and there 
would be no income inclusion under section 
367(b). If, instead, P enters into a 5-year gain 
recognition agreement under § 1.367(a)–8, 
thereby avoiding immediate gain recognition 
on the entire $50 of section 367(a) gain, P is 
required to include in income the all earn-
ings and profits amount of $30. In such a 
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case, P will adjust its basis in the FC stock 
pursuant to § 1.367(b)–2(e)(3)(ii) and enter into 
a gain recognition agreement in the amount 
of $20. 

Example 16. Direct asset reorganization not 
subject to stock transfer rules—(i) Facts. D is a 
domestic corporation that owns all the stock 
of F1 and F2, both foreign corporations. In a 
reorganization described in section 
368(a)(1)(D), F2 acquires all of the assets of 
F1, and D receives 30 percent of the stock of 
F2 in an exchange described in section 354. 

(ii) Result. The section 368(a)(1)(D) reorga-
nization is not an indirect stock transfer de-
scribed in paragraph (d) of this section. 
Moreover, the section 354 exchange by D of 
F1 stock for F2 stock is not an exchange de-
scribed under section 367(a). See paragraph 
(a) of this section. 

(e) Effective dates—(1) Rules of applica-
bility—(A) Except as otherwise provided 
in this paragraph (e), the rules in para-
graphs (a), (b), and (d) of this section 
apply to transfers occurring on or after 
July 20, 1998. 

(B) The following rules apply to 
transactions occurring on or after Jan-
uary 23, 2006— 

(1) The rules in paragraphs (a) and (d) 
of this section, as they apply to section 
368(a)(1)(A) reorganizations (including 
reorganizations described in section 
368(a)(2)(D) or (E)) involving a foreign 
acquiring or foreign acquired corpora-
tion; 

(2) The rules in paragraph (b)(2)(i)(B) 
of this section; 

(3) The rules in paragraph (d) of this 
section, as they apply to section 
368(a)(1)(G) reorganizations (including 
reorganizations described in section 
368(a)(2)(D)); 

(4) The rules of paragraph (d)(1) and 
(d)(2)(iv), as they relate to exchanges 
by a U.S. person of securities of an ac-
quired corporation for voting stock or 
securities of a foreign corporation in 
control of the acquiring corporation in 
a triangular section 368(a)(1)(B) reorga-
nization; 

(5) The rules in paragraph (d)(1) and 
(d)(2)(iv) of this section, as they relate 
to exchanges by a U.S. person of stock 
or securities of an acquired corporation 
for voting stock or securities of a do-
mestic corporation in control of the 
foreign acquiring corporation in a tri-
angular section 368(a)(1)(B) reorganiza-
tion; and 

(6) The rules in paragraph (d)(2)(vii) 
of this section. 

(C) The rules of paragraph (a) of this 
section that apply to transfers of secu-
rities in a section 354 or 356 exchange 
(pursuant to a section 368(a)(1)(E) reor-
ganization or an asset reorganization 
that is not treated as an indirect stock 
transfer) that is not subject to section 
367(a) apply only to transfers occurring 
after January 5, 2005 (although tax-
payers may apply such provision to 
transfers of securities occurring on or 
after July 20, 1998, and on or before 
January 5, 2005, if done consistently to 
all transactions). 

(D) The rules in paragraph (d)(1)(v) of 
this section apply to: 

(1) A reorganization described in sec-
tion 368(a)(1)(C) followed by a con-
trolled asset transfer if such reorga-
nization occurs on or after July 20, 
1998; 

(2) A reorganization described in sec-
tion 368(a)(1)(D) followed by a con-
trolled asset transfer if such reorga-
nization occurs after December 9, 2002 
(for additional guidance concerning 
such reorganizations that occur on or 
after July 20, 1998 and on or before De-
cember 9, 2002, see Rev. Rul. 2002–85 
(2002–2 C.B. 986) and § 601.601(d)(2) of 
this chapter); and 

(3) A reorganization described in sec-
tion 368(a)(1)(A), (F), or (G) followed by 
a controlled asset transfer if such reor-
ganization occurs on or after January 
23, 2006. 

(E) The rules of paragraph (d)(2)(vi) 
of this section apply only to trans-
actions occurring on or after January 
23, 2006. See § 1.367(a)–3(d)(2)(vi), as con-
tained in 26 CFR part 1 revised as of 
April 1, 2005, for transactions occurring 
on or after July 20, 1998 and before Jan-
uary 23, 2006. 

(F) With respect to certain transfers 
of domestic stock or securities, the 
rules in paragraph (c) of this section 
are generally applicable for transfers 
occurring after January 29, 1997. See 
§ 1.367(a)–3(c)(11). For transition rules 
regarding certain transfers of domestic 
stock or securities after December 16, 
1987, and before January 30, 1997, and 
transfers of foreign stock or securities 
after December 16, 1987, and before July 
20, 1998, see paragraph (g) of this sec-
tion. 

(2) Election. Notwithstanding para-
graphs (e)(1) and (g) of this section, 
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taxpayers may, by timely filing an 
original or amended return, elect to 
apply paragraphs (b) and (d) of this sec-
tion to all transfers of foreign stock or 
securities occurring after December 16, 
1987, and before July 20, 1998, except to 
the extent that a gain recognition 
agreement has been triggered prior to 
July 20, 1998. If an election is made 
under this paragraph (e)(2), the provi-
sions of § 1.367(a)–3T(g) (see 26 CFR part 
1, revised April 1, 1998) shall apply, and, 
for this purpose, the term substantial 
portion under § 1.367(a)–3T(g)(3)(iii) (see 
26 CFR part 1, revised April 1, 1998) 
shall be interpreted to mean substan-
tially all as defined in section 
368(a)(1)(C). In addition, if such an elec-
tion is made, the taxpayer must apply 
the rules under section 367(b) and the 
regulations thereunder to any transfers 
occurring within that period as if the 
election to apply § 1.367(a)–3(b) and (d) 
to transfers occurring within that pe-
riod had not been made, except that in 
the case of an exchange described in 
section 351 the taxpayer must apply 
section 367(b) and the regulations 
thereunder as if the exchange was de-
scribed in § 7.367(b)–7 of this chapter (as 
in effect before February 23, 2000; see 26 
CFR part 1, revised as of April 1, 1999). 
For example, if a U.S. person, pursuant 
to a section 351 exchange, transfers 
stock of a controlled foreign corpora-
tion in which it is a United States 
shareholder but does not receive back 
stock of a controlled foreign corpora-
tion in which it is a United States 
shareholder, the U.S. person must in-
clude in income under § 7.367(b)–7 of 
this chapter (as in effect before Feb-
ruary 23, 2000; see 26 CFR part 1, re-
vised as of April 1, 1999) the section 1248 
amount attributable to the stock ex-
changed (to the extent that the fair 
market value of the stock exchanged 
exceeds its adjusted basis). Such inclu-
sion is required even though § 7.367(b)–7 
of this chapter (as in effect before Feb-
ruary 23, 2000; see 26 CFR part 1, re-
vised as of April 1, 1999), by its terms, 
did not apply to section 351 exchanges. 

(G) Except as otherwise provided in 
this paragraph (e)(1)(G), the third sen-
tence of paragraph (a) of this section 
shall apply to section 304(a)(1) trans-
actions occurring on or after February 
21, 2006. However, taxpayers may rely 

on the third sentence of paragraph (a) 
of this section for all section 304(a)(1) 
transactions occurring in open tax 
years; in such cases any gain recogni-
tion agreements filed pursuant to 
§ 1.367(a)–8 with respect to such trans-
actions shall terminate and have no 
further effect. 

(f) Former 10-year gain recognition 
agreements. If a taxpayer elects to 
apply the rules of this section to all 
prior transfers occurring after Decem-
ber 16, 1987, any 10-year gain recogni-
tion agreement that remains in effect 
(has not been triggered in full) on July 
20, 1998 will be considered by the Inter-
nal Revenue Service to be a 5-year gain 
recognition agreement with a duration 
of five full taxable years following the 
close of the taxable year of the initial 
transfer. 

(g) Transition rules regarding certain 
transfers of domestic or foreign stock or 
securities after December 16, 1987, and 
prior to July 20, 1998—(1) Scope. Trans-
fers of domestic stock or securities de-
scribed under section 367(a) that oc-
curred after December 16, 1987, and 
prior to April 17, 1994, and transfers of 
foreign stock or securities described 
under section 367(a) that occur after 
December 16, 1987, and prior to July 20, 
1998 are subject to the rules contained 
in section 367(a) and the regulations 
thereunder, as modified by the rules 
contained in paragraph (g)(2) of this 
section. For transfers of domestic 
stock or securities described under sec-
tion 367(a) that occurred after April 17, 
1994 and before January 30, 1997, see 
Temporary Income Regulations under 
section 367(a) in effect at the time of 
the transfer (§ 1.367(a)–3T(a) and (c), 26 
CFR part 1, revised April 1, 1996) and 
paragraph (c)(11) of this section. For 
transfers of domestic stock or securi-
ties described under section 367(a) that 
occur after January 29, 1997, see 
§ 1.367(a)–3(c). 

(2) Transfers of domestic or foreign 
stock or securities: Additional substantive 
rules—(i) Rule for less than 5-percent 
shareholders. Unless paragraph 
(g)(2)(iii) of this section applies (in the 
case of domestic stock or securities) or 
paragraph (g)(2)(iv) of this section ap-
plies (in the case of foreign stock or se-
curities), a U.S. transferor that trans-
fers stock or securities of a domestic or 
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foreign corporation in an exchange de-
scribed in section 367(a) and owns less 
than 5 percent of both the total voting 
power and the total value of the stock 
of the transferee foreign corporation 
immediately after the transfer (taking 
into account the attribution rules of 
section 958) is not subject to section 
367(a)(1) and is not required to enter 
into a gain recognition agreement. 

(ii) Rule for 5-percent shareholders. Un-
less paragraph (g)(2)(iii) or (iv) of this 
section applies, a U.S. transferor that 
transfers domestic or foreign stock or 
securities in an exchange described in 
section 367(a) and owns at least 5 per-
cent of either the total voting power or 
the total value of the stock of the 
transferee foreign corporation imme-
diately after the transfer (taking into 
account the attribution rules under 
section 958) may qualify for non-
recognition treatment by filing a gain 
recognition agreement in accordance 
with § 1.367(a)–3T(g) in effect prior to 
July 20, 1998 (see 26 CFR part 1, revised 
April 1, 1998) for a duration of 5 or 10 
years. The duration is 5 years if the 
U.S. transferor (5-percent shareholder) 
determines that all U.S. transferors, in 
the aggregate, own less than 50 percent 
of both the total voting power and the 
total value of the transferee foreign 
corporation immediately after the 
transfer. The duration is 10 years in all 
other cases. See, however, § 1.367(a)–3(f). 
If a 5-percent shareholder fails to prop-
erly enter into a gain recognition 
agreement, the exchange is taxable to 
such shareholder under section 
367(a)(1). 

(iii) Gain recognition agreement option 
not available to controlling U.S. trans-
feror if U.S. stock or securities are trans-
ferred. Notwithstanding the provisions 
of paragraph (g)(2)(ii) of this section, in 
no event will any exception to section 
367(a)(1) apply to the transfer of stock 
or securities of a domestic corporation 
where the U.S. transferor owns (apply-
ing the attribution rules of section 958) 
more than 50 percent of either the total 
voting power or the total value of the 
stock of the transferee foreign corpora-
tion immediately after the transfer 
(i.e., the use of a gain recognition 
agreement to qualify for nonrecogni-
tion treatment is unavailable in this 
case). 

(iv) Loss of United States shareholder 
status in the case of a transfer of foreign 
stock. Notwithstanding the provisions 
of paragraphs (g)(2)(i) and (ii) of this 
section, in no event will any exception 
to section 367(a)(1) apply to the trans-
fer of stock of a foreign corporation in 
which the U.S. transferor is a United 
States shareholder (as defined in 
§ 7.367(b)–2(b) of this chapter (as in ef-
fect before February 23, 2000; see 26 
CFR part 1, revised as of April 1, 1999) 
or section 953(c)) unless the U.S. trans-
feror receives back stock in a con-
trolled foreign corporation (as defined 
in section 953(c), section 957(a) or sec-
tion 957(b)) as to which the U.S. trans-
feror is a United States shareholder 
immediately after the transfer. 

[T.D. 8702, 61 FR 68637, Dec. 30, 1996, as 
amended by T.D. 8770, 63 FR 33556, June 19, 
1998; 64 FR 15687, Apr. 1, 1999; T.D. 8850, 64 FR 
72550, Dec. 28, 1999; T.D. 8862, 65 FR 3596, Jan. 
24, 2000; T.D. 9243, 71 FR 4282, Jan. 26, 2006; 
T.D. 9250, 71 FR 8804, Feb. 21, 2006] 

§ 1.367(a)–4T Special rules applicable 
to specified transfers of property 
(temporary). 

(a) In general. This section provides 
special rules for determining the appli-
cability of section 367(a)(1) to specified 
transfers of property. Paragraph (b) of 
this section provides a special rule re-
quiring the recapture of depreciation 
upon the transfer abroad of property 
previously used in the United States. 
Paragraphs (c) through (f) of this sec-
tion provide rules for determining 
whether certain types of property are 
transferred for use in the active con-
duct of a trade or business outside of 
the United States. Paragraph (g) 
excepts certain transfers to FSCs from 
the operation of section 367(a)(1). The 
treatment of any transfer of property 
described in this section shall be deter-
mined exclusively under the rules of 
this section. 

(b) Depreciated property used in the 
U.S.—(1) In general. If a U.S. person 
transfers U.S. depreciated property (as 
defined in paragraph (b)(2) of this sec-
tion) to a foreign corporation in an ex-
change described in section 367(a)(1), 
then that person shall include in its 
gross income for the taxable year in 
which the transfer occurs ordinary in-
come equal to the gain realized that 
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would have been includible in the 
transferor’s gross income as ordinary 
income under section 617(d)(1), 1245(a), 
1250(a), 1252(a), or 1254(a), whichever is 
applicable, if at the time of the trans-
fer the transferor had sold the property 
at its fair market value. Recapture of 
depreciation under this paragraph (b) 
shall be required regardless of whether 
any exception to section 367(a)(1) (such 
as the exception for property trans-
ferred for use in the active conduct of 
a foreign trade or business) would oth-
erwise apply to the transfer. However, 
any applicable exception shall apply 
with respect to realized gain that is 
not included in ordinary income pursu-
ant to this paragraph (b). 

(2) U.S. depreciated property. U.S. de-
preciated property subject to the rules 
of this paragraph (b) is any property 
that— 

(i) Is either mining property (as de-
fined in section 617(f)(2)), section 1245 
property (as defined in section 
1245(a)(3)), section 1250 property (as de-
fined in section 1250(c)), farm land (as 
defined in section 1252(a)(2)), or oil, 
gas, or geothermal property (as defined 
in section 1254(a)(3)); and 

(ii) Has been used in the United 
States or has qualified as section 38 
property by virtue of section 48(a)(2)(B) 
prior to its transfer. 

(3) Property used within and without 
the U.S. If U.S. depreciated property 
has been used partly within and partly 
without the United States, then the 
amount required to be included in ordi-
nary income pursuant to this para-
graph (b) shall be reduced to an 
amount determined in accordance with 
the following formula: 

Full recapture amount X 
U.S. use 

Total use 

For purposes of the above fraction, the 
full recapture amount is the amount 
that would otherwise be included in the 
transferor’s income under paragraph 
(b)(1) of this section. U.S. use is the 
number of months that the property ei-
ther was used within the United States 
or qualified as section 38 property by 
virtue of section 48(a)(2)(B), and was 
subject to depreciation by the trans-
feror or a related person. Total use is 

the total number of months that the 
property was used (or available for 
use), and subject to depreciation, by 
the transferor or a related person. For 
purposes of this paragraph (b)(3), prop-
erty shall not be considered to have 
been in use outside of the United 
States during any period in which such 
property was, for purposes of section 48 
or 168, treated as property not used pre-
dominantly outside the United States 
pursuant to the provisions of section 
48(a)(2)(B). For purposes of this para-
graph (b)(3) the term related person 
shall have the meaning set forth in 
§ 1.367(d)–1T(h). 

(4) [Reserved] 
(5) Effective date. This paragraph (b) 

applies to transfers occurring on or 
after June 16, 1986. 

(c) Property to be leased—(1) Leasing 
business of transferee. Tangible property 
transferred to a foreign corporation 
that will be leased to other persons by 
the foreign corporation shall be consid-
ered to be transferred for use in the ac-
tive conduct of a trade or business out-
side of the United States only if— 

(i) The transferee’s leasing of the 
property constitutes the active con-
duct of a leasing business; 

(ii) The lessee of the property is not 
expected to, and does not, use the prop-
erty in the United States; and 

(iii) The transferee has need for sub-
stantial investment in assets of the 
type transferred. 
The active conduct of a leasing busi-
ness requires that the employees of the 
foreign corporation perform substan-
tial marketing, customer service, re-
pair and maintenance, and other sub-
stantial operational activities with re-
spect to the transferred property out-
side of the United States. Tangible 
property subject to the rules of this 
paragraph (c) includes real property lo-
cated outside of the United States. The 
rules of § 1.367(a)–5T(b) shall apply to 
transfers of property described in that 
section regardless of satisfaction of the 
rules of this paragraph (c). 

(2) De minimis leasing by transferee. 
Tangible property transferred to a for-
eign corporation that will be leased to 
other persons by the foreign corpora-
tion and that does not satisfy the con-
ditions of paragraph (b)(1) of this sec-
tion shall, nevertheless, be considered 
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to be transferred for use in the active 
conduct of a trade or business if ei-
ther— 

(i) The property transferred will be 
used by the transferee foreign corpora-
tion in the active conduct of a trade or 
business but will be leased during occa-
sional brief periods when the property 
would otherwise be idle, such as an air-
plane leased during periods of excess 
capacity; or 

(ii) The property transferred is real 
property located outside the United 
States and— 

(A) The property will be used pri-
marily in the active conduct of a trade 
or business of the transferee foreign 
corporation; and 

(B) Not more than ten percent of the 
square footage of the property will be 
leased to others. 

(d) Property to be sold. Property shall 
not be considered to be transferred for 
use in the active conduct of a trade or 
business and a transfer of stock or se-
curities shall not be excepted from sec-
tion 367(a)(1) under the rules of 
§ 1.367(a)–3T if, at the time of the trans-
fer, it is reasonable to believe that, in 
the reasonably foreseeable future, the 
transferee will sell or otherwise dispose 
of any material portion of the trans-
ferred stock, securities, or other prop-
erty other than in the ordinary course 
of business. 

(e) Oil and gas working interests—(1) In 
general. A working interest in oil and 
gas properties shall be considered to be 
transferred for use in the active con-
duct of a trade or business if— 

(i) The transfer satisfies the condi-
tions of paragraph (e)(2) of this section; 

(ii) At the time of the transfer, the 
transferee has no intention to farmout 
or otherwise transfer any part of the 
transferred working interest; and 

(iii) During the first three years after 
the transfer there are no farmouts or 
other transfers of any part of the trans-
ferred working interest as a result of 
which the transferee retains less than a 
50 percent share of the transferred 
working interest. 

(2) Active use of working interest. 
Working interests in oil and gas prop-
erties shall be considered to be trans-
ferred for use in the active conduct of 
a trade or business if— 

(i) The transferor is regularly and 
substantially engaged in exploration 
for and extraction of minerals, either 
directly or through working interests 
in joint ventures, other than by reason 
of the property that is transferred; 

(ii) The terms of the working interest 
transferred were actively negotiated 
among the joint venturers; 

(iii) The working interest transferred 
constitutes at least a five percent 
working interest; 

(iv) Prior to and at the time of the 
transfer, through its own employees or 
officers, the transferor was regularly 
and actively engaged in— 

(A) Operating the working interest, 
or 

(B) Analyzing technical data relating 
to the activities of the venture; 

(v) Prior to and at the time of the 
transfer, through its own employees or 
officers, the transferor was regularly 
and actively involved in decision-
making with respect to the operations 
of the venture, including decisions re-
lating to exploration, development, 
production, and marketing; and 

(vi) After the transfer, the transferee 
foreign corporation will for the foresee-
able future satisfy the requirements of 
subdivisions (iv) and (v) of this para-
graph (d)(2). 

(3) Start-up operations. Working inter-
ests in oil and gas properties that do 
not satisfy the requirements of para-
graph (e)(2) of this section shall, never-
theless, be considered to be transferred 
for use in the active conduct of a trade 
or business if— 

(i) The working interest was acquired 
by the transferor immediately prior to 
the transfer and for the specific pur-
pose of transferring it to the transferee 
foreign corporation; 

(ii) The requirements of paragraph 
(e)(2)(ii) and (iii) of this section are sat-
isfied; and 

(iii) The transferee foreign corpora-
tion will for the foreseeable future sat-
isfy the requirements of paragraph 
(e)(2)(iv) and (v) of this section. 

(4) Other applicable rules. Oil and gas 
interests not described in this para-
graph (e) may nonetheless qualify for 
the exception to section 367(a)(1) con-
tained in § 1.367(a)–2T, relating to 
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transfers of property for use in the ac-
tive conduct of a trade or business out-
side of the United States. However, a 
mere royalty interest in oil and gas 
properties will not be treated as trans-
ferred for use in the active conduct of 
a trade or business outside the United 
States. Moreover, a royalty or similar 
interest that constitutes intangible 
property will be subject to the rules of 
§ 1.367(d)–1T, relating to transfers of in-
tangible property. 

(f) Compulsory transfers. Property 
shall be presumed to be transferred for 
use in the active conduct of a trade or 
business outside of the United States, 
if— 

(1) The property was previously in 
use in the country in which the trans-
feree foreign corporation is organized; 
and 

(2) The transfer is either: 
(i) Legally required by the foreign 

government as a necessary condition of 
doing business in that country; or 

(ii) Compelled by a genuine threat of 
immediate expropriation by the foreign 
government. 

(g) Relationship to other sections. The 
rules of §§ 1.367(a)–5T, 1.367(a)–6T, and 
1.367(d)–1T apply to transfers of prop-
erty whether or not the property is 
transferred for use in the active con-
duct of a trade or business outside the 
United States. See § 1.367(d)–1T(g)(2)(ii) 
for a special election with respect to 
compulsory transfers of intangible 
property. 

(h) Transfers of certain property to 
FSCs—(1) In general. The provisions of 
section 367 (a) and (d) and the regula-
tions thereunder shall not apply to a 
transfer of property by a U.S. person to 
a foreign corporation that constitutes 
a FSC, as defined in section 922(a), if— 

(i) The transferee FSC uses the prop-
erty to generate exempt foreign trade 
income, as defined in section 923(a); 

(ii) The property is not excluded 
property, as defined in section 927(a)(2); 
and 

(iii) The property consists of a cor-
porate name or tangible property that 
is appropriate for use in the operation 
of a FSC office. 

(2) Exception. The general rule in 
paragraph (g)(1) of this section shall 
not apply if, within three years after 
the original transfer, the original 

transferee FSC (or a subsequent trans-
feree FSC) disposes of the property 
other than in the ordinary course of 
business or through a transfer to an-
other FSC. Thus, the U.S. transferor 
may recognize gain in the taxable year 
in which the original transfer occurred 
through the application of section 367 
and the regulations thereunder. 

[T.D. 8087, 51 FR 17947, May 16, 1986, as 
amended by T.D. 8515, 59 FR 2960, Jan. 20, 
1994] 

§ 1.367(a)–5T Property subject to sec-
tion 367(a)(1) regardless of use in 
trade or business (temporary). 

(a) In general. Section 367(a)(1) shall 
apply to a transfer of property de-
scribed in this section regardless of 
whether the property is transferred for 
use in the active conduct of a trade or 
business. Certain exceptions to the op-
eration of this rule are provided in this 
section, and a special gain limitation 
rule is provided in paragraph (e). A 
transfer of property described in this 
section is subject to section 367(a)(1) 
even if the transfer is a compulsory 
transfer described in § 1.367(a)–4T(f). 

(b) Inventory, etc. Regardless of use in 
an active trade or business, section 
367(a)(1) shall apply to the transfer of— 

(1) Stock in trade of the taxpayer or 
other property of a kind which would 
properly be included in the inventory 
of the taxpayer if on hand at the close 
of the taxable year, or property held by 
the taxpayer primarily for sale to cus-
tomers in the ordinary course of its 
trade or business; and 

(2) A copyright, a literary, musical, 
or artistic composition, a letter or 
memorandum, or similar property, held 
by— 

(i) A taxpayer whose personal efforts 
created such property; 

(ii) In the case of a letter, memo-
randum, or similar property, a tax-
payer from whom such property was 
prepared or produced; or 

(iii) A taxpayer in whose hands the 
basis of such property is determined, 
for purposes of determining gain from a 
sale or exchange, in whole or part by 
reference to the basis of such property 
in the hands of a taxpayer described in 
subdivision (i) or (ii) of this paragraph 
(b)(2). 
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For purposes of this section, the term 
inventory includes raw materials and 
supplies, partially completed goods, 
and finished products. 

(c) Installment obligations, etc. Regard-
less of use in an active trade or busi-
ness, section 367(a)(1) shall apply to the 
transfer of installment obligations, ac-
counts receivable, or similar property, 
but only to the extent that the prin-
cipal amount of any such obligation 
has not previously been included by the 
taxpayer in its taxable income. 

(d) Foreign currency, etc.—(1) In gen-
eral. Regardless of use in an active 
trade or business, section 367(a)(1) shall 
apply to the transfer of foreign cur-
rency or other property denominated 
in foreign currency, including install-
ment obligations, futures contracts, 
forward contracts, accounts receivable, 
or any other obligation entitling its 
payee to receive payment in a currency 
other than U.S. dollars. 

(2) Exception for certain obligations. If 
transferred property denominated in a 
foreign currency— 

(i) Is denominated in the currency of 
the country in which the transferee 
foreign corporation is organized; and 

(ii) Was acquired in the ordinary 
course of the business of the transferor 
that will be carried on by the trans-
feree foreign corporation, 

then section 367(a)(1) shall apply to the 
transfer only to the extent that gain is 
required to be recognized with respect 
to previously realized income reflected 
in installment obligations subject to 
paragraph (c) of this section. The rule 
of this paragraph (d)(2) shall not apply 
to transfers of foreign currency. 

(3) Limitation of gain required to be rec-
ognized. If section 367(a)(1) applies to a 
transfer of property described in this 
paragraph, then the gain required to be 
recognized shall be limited to— 

(i) The gain realized upon the trans-
fer of property described in this para-
graph (d), minus 

(ii) Any loss realized as part of the 
same transaction upon the transfer of 
property described in this paragraph 
(d). 

This limitation applies in lieu of the 
rule in § 1.367(a)–1T(b)(1). No loss shall 
be recognized with respect to property 
described in this paragraph (d). 

(e) Intangible property. Regardless of 
use in an active trade or business, a 
transfer of intangible property pursu-
ant to section 332 shall be subject to 
section 367(a)(1), unless it constitutes 
foreign goodwill or going concern 
value, as defined in § 1.367(a)– 
1T(d)(5)(iii). For rules concerning 
transfers of intangible property pursu-
ant to section 351 or 361, see section 
367(d) and § 1.367(d)–1T. 

(f) Leased tangible property. Regard-
less of use in an active trade or busi-
ness, section 367(a)(1) shall apply to a 
transfer of tangible property with re-
spect to which the transferor is a lessor 
at the time of the transfer, unless— 

(1) With respect to property that will 
not be leased by the transferee to third 
persons, the transferee was the lessee 
of the property at the time of the 
transfer; or 

(2) With respect to property that will 
be leased by the transferee to third per-
sons, the transferee satisfies the condi-
tions set forth in § 1.367(a)–4T(c)(1) or 
(2). 

[T.D. 8087, 51 FR 17949, May 16, 1986] 

§ 1.367(a)–6T Transfer of foreign 
branch with previously deducted 
losses (temporary). 

(a) In general. This section provides 
special rules relating to the transfer of 
the assets of a foreign branch with pre-
viously deducted losses. Paragraph (b) 
of this section provides generally that 
such losses must be recaptured by the 
recognition of the gain realized on the 
transfer. Paragraph (c) of this section 
sets forth rules concerning the char-
acter of, and limitations on, the gain 
required to be recognized. Paragraph 
(d) of this section defines the term pre-
viously deducted losses. Paragraph (e) of 
this section describes certain reduc-
tions that are made to the previously 
deducted losses before they are taken 
into income under this section. Fi-
nally, paragraph (g) of this section de-
fines the term foreign branch. 

(b) Recognition of gain required—(1) In 
general. If a U.S. person transfers any 
assets of a foreign branch to a foreign 
corporation in an exchange described 
in section 367(a)(1), then the transferor 
shall recognize gain equal to— 
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(i) The sum of the previously de-
ducted branch ordinary losses as de-
fined and reduced in paragraphs (d) and 
(e) of this section; and 

(ii) The sum of the previously de-
ducted branch capital losses as defined 
and reduced in paragraphs (d) and (e) of 
this section. 

(2) No active conduct exception. The 
rules of this paragraph (b) shall apply 
regardless of whether the assets of the 
foreign branch are transferred for use 
in the active conduct of a trade or busi-
ness outside the United States. 

(c) Special rules concerning gain recog-
nized—(1) Character and source of gain. 
The gain described in paragraph 
(b)(1)(i) of this section shall be treated 
as ordinary income of the transferor, 
and the gain described in paragraph 
(b)(1)(ii) of this section shall be treated 
as long-term capital gain of the trans-
feror. Gain that is recognized pursuant 
to the rules of this section shall be 
treated as income from sources outside 
the United States. Such recognized 
gain shall be treated as foreign oil and 
gas extraction income (as defined in 
section 907) in the same proportion 
that previously deducted foreign oil 
and gas extraction losses bore to the 
total amount of previously deducted 
losses. 

(2) Gain limitation. For a rule limiting 
the amount of gain required to be rec-
ognized under section 367(a) upon any 
transfer of property to a foreign cor-
poration, including the transfer of as-
sets of a foreign branch with previously 
deducted losses, see § 1.367(a)–1T(b)(3). 

(3) Foreign goodwill and going concern 
value. For purposes of this section, the 
assets of a foreign branch shall include 
foreign goodwill and going concern 
value related to the business of the for-
eign branch, as defined in § 1.367(a)– 
1T(d)(5)(iii). Thus, gain realized upon 
the transfer of the foreign goodwill or 
going concern value of a foreign branch 
to a foreign corporation will be taken 
into account in computing the limita-
tion on loss recapture under paragraph 
(c)(2) of this section. 

(4) Transfers of certain intangible prop-
erty. Gain realized on the transfer of in-
tangible property (computed with ref-
erence to the fair market value of the 
intangible property as of the date of 
the transfer) that is an asset of a for-

eign branch shall be taken into ac-
count in computing the limitation on 
loss recapture under paragraph (c)(2) of 
this section. For rules relating to the 
crediting of gain recognized under this 
section against income deemed to arise 
by operation of section 367(d), see 
§ 1.367(d)–1T(g)(3). 

(d) Previously deducted losses—(1) In 
general. This paragraph (d) provides 
rules for determining, for purposes of 
paragraph (b)(1) of this section, the 
previously deducted losses of a foreign 
branch any of whose assets are trans-
ferred to a foreign corporation in an 
exchange described in section 367(a)(1). 
Initially, the two previously deducted 
losses of a foreign branch for a taxable 
year are the total ordinary loss (‘‘pre-
viously deducted branch ordinary 
loss’’) and the total capital loss (‘‘pre-
viously deducted branch capital loss’’) 
that were realized by the foreign 
branch in that taxable year (a ‘‘branch 
loss year’’) prior to the transfer and 
that were or will be reflected on a U.S. 
income tax return of the transferor. 
The previously deducted branch ordi-
nary loss for each branch loss year is 
reduced by expired net ordinary losses 
under paragraph (d)(2) of this section, 
while the previously deducted capital 
loss for each loss year is reduced by ex-
pired net capital losses under para-
graph (d)(3) of this section. For each 
branch loss year, the remaining pre-
viously deducted branch ordinary loss 
and the remaining previously deducted 
branch capital loss are then reduced, 
proceeding from the first branch loss 
year to the last branch loss year, to re-
flect expired foreign tax credits under 
paragraph (d)(4) of this section. The re-
ductions are made in the order of the 
taxable years in which the foreign tax 
credits arose. Finally, similar reduc-
tions are made to reflect expired in-
vestment credits under paragraph (d)(5) 
of this section. 

(2) Reduction by expired net ordinary 
loss—(i) In general. The previously de-
ducted branch ordinary loss for each 
branch loss year shall be reduced under 
this paragraph (d)(2) by the amount of 
any expired net ordinary loss with re-
spect to that branch loss year. Expired 
net ordinary losses arising in years 
other than the branch loss year shall 
reduce the previously deducted branch 
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ordinary loss for the branch loss year 
only to the extent that the previously 
deducted branch ordinary loss exceeds 
the net operating loss, if any, incurred 
by the transferor in the branch loss 
year. The previously deducted branch 
ordinary losses shall be reduced pro-
ceeding from the first branch loss year 
to the last branch loss year. For each 
branch loss year, expired net operating 
losses shall be applied to reduce the 
previously deducted branch ordinary 
loss for that year in the order in which 
the expired net ordinary losses arose. 

(ii) Existence of expired net ordinary 
loss. An expired net ordinary loss exists 
with respect to a branch loss year to 
the extent that— 

(A) The transferor incurred a net op-
erating loss (within the meaning of sec-
tion 172(c)); 

(B) That net operating loss arose in 
the branch loss year or was available 
for carryover or carryback to the 
branch loss year under section 172(b)(1); 

(C) That net operating loss has nei-
ther given rise to a net operating loss 
deduction (within the meaning of sec-
tion 172(a)) for any taxable year prior 
to the year of the transfer, nor given 
rise to a reduction of any previously 
deducted branch ordinary loss (pursu-
ant to paragraph (d)(2) of this section) 
of any foreign branch of the transferor 
upon a previous transfer to a foreign 
corporation; and 

(D) The period during which the 
transferor may claim a net operating 
loss deduction with respect to that net 
operating loss has expired. 

(3) Reduction by expired net capital 
loss—(i) In general. The previously de-
ducted branch capital loss for each 
branch loss year shall be reduced under 
this paragraph (d)(3) by the amount of 
any expired net capital loss with re-
spect to that branch loss year. Expired 
net capital losses arising in years other 
than the branch loss year shall reduce 
the previously deducted branch capital 
loss for the branch loss year only to 
the extent that the previously de-
ducted branch capital loss exceeds the 
net capital loss, if any, incurred by the 
transferor in the branch loss year. The 
previously deducted branch capital 
losses shall be reduced proceeding from 
the first branch loss year to the last 
branch loss year. For each branch loss 

year, expired net capital losses shall be 
applied to reduce the previously de-
ducted branch capital loss for that year 
in the order in which the expired net 
capital losses arose. 

(ii) Existence of expired net capital loss. 
An expired net capital loss exists with 
respect to a branch loss year to the ex-
tent that— 

(A) The transferor incurred a net cap-
ital loss (within the meaning of section 
1222(10)); 

(B) That net capital loss arose in the 
branch loss year or was available for 
carryover or carryback to the branch 
loss year under section 1212; 

(C) That net capital loss has neither 
been allowed for any taxable year prior 
to the year of the transfer, nor given 
rise to a reduction of any previously 
deducted branch capital loss (pursuant 
to paragraph (c)(3) of this section) of 
any foreign branch of the transferor 
upon any previous transfer to a foreign 
corporation; and 

(D) The period during which the 
transferor may claim a capital loss de-
duction with respect to that net cap-
ital loss has expired. 

(4) Reduction for expired foreign tax 
credit—(i) In general. The previously de-
ducted branch ordinary loss and the 
previously deducted branch capital loss 
for each branch loss year remaining 
after the reductions described in para-
graph (d)(2) and (3) of this section shall 
be further reduced under this para-
graph (d)(4) proportionately by the 
amount of any expired foreign tax cred-
it loss equivalent with respect to that 
branch loss year. The previously de-
ducted branch losses shall be reduced 
proceeding from the first branch loss 
year to the last branch loss year. For 
each branch loss year, expired foreign 
tax credit loss equivalents shall be ap-
plied to reduce the previously deducted 
branch loss for that year in the order 
in which the expired foreign tax credits 
arose. 

(ii) Existence of foreign tax credit loss 
equivalent. A foreign tax credit loss 
equivalent exists with respect to a 
branch loss year if— 

(A) The transferor paid, accrued, or is 
deemed under section 902 or 960 to have 
paid creditable foreign taxes in a tax-
able year; 
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(B) The creditable foreign taxes were 
paid, accrued, or deemed paid in the 
branch loss year or were available for 
carryover or carryback to the branch 
loss year under section 904(c); 

(C) No foreign tax credit with respect 
to the foreign taxes paid, accrued, or 
deemed paid has been taken because of 
the operation of section 904(a) or simi-
lar limitations provided by the Code or 
an applicable treaty, and such taxes 
have not given rise to a reduction (pur-
suant to this paragraph (d)(5)) of any 
previously deducted branch loss of the 
foreign branch for a prior taxable year 
or of any previously deducted branch 
losses of any foreign branch of the 
transferor upon a prior transfer to a 
foreign corporation; and 

(D) The period during which the 
transferor may claim a foreign tax 
credit for the foreign taxes paid, ac-
crued, or deemed paid has expired. 

(iii) Amount of foreign tax credit loss 
equivalent. The amount of the foreign 
tax credit loss equivalent for the 
branch loss year with respect to the 
creditable foreign taxes described in 
paragraph (d)(4)(ii) of this section is 
the amount of those creditable foreign 
taxes divided by the highest rate of tax 
to which the transferor was subject in 
the loss year. 

(5) Reduction for expired investment 
credits—(i) In general. The previously 
deducted branch ordinary loss and the 
previously deducted branch capital loss 
for each branch loss year shall be fur-
ther reduced under this paragraph 
(d)(5) proportionately by the amount of 
any expired investment credit loss 
equivalent with respect to that branch 
year. The previously deducted branch 
losses shall be reduced proceeding from 
the first branch loss year to the last 
branch loss year. For each branch loss 
year, expired investment credit loss 
equivalents shall be applied to reduce 
the previously deducted branch loss for 
that year in the order in which the ex-
pired investment credits were earned. 

(ii) Existence of investment credit loss 
equivalent. An investment credit loss 
equivalent exists with respect to a 
branch loss year if— 

(A) The transferor earned an invest-
ment credit (within the meaning of 
section 46(a)) in a taxable year; 

(B) The investment credit was earned 
in the branch loss year or was available 
for carryover or carryback to the 
branch loss year under section 39; 

(C) The investment credit earned by 
the transferor in the credit year has 
been denied by section 38(a) or by simi-
lar provisions of the Code and has not 
given rise to a reduction (pursuant to 
this paragraph (d)(5)) of any previously 
deducted branch loss of the foreign 
branch for a preceding taxable year or 
of the previously deducted losses of any 
foreign branch of the transferor upon 
any previous transfer to a foreign cor-
poration; and 

(D) The period during which the 
transferor may claim the investment 
credit has expired. 

(iii) Amount of investment tax credit 
loss equivalent. The amount of the in-
vestment credit loss equivalent for the 
branch loss year with respect to the in-
vestment credit described in paragraph 
(d)(5)(ii) of this section is 85 percent of 
the amount of that investment credit 
divided by the highest rate of tax to 
which the transferor was subject in the 
loss year. 

(e) Amounts that reduce previously de-
ducted losses subject to recapture—(1) In 
general. This paragraph (e) describes 
five amounts that reduce the sum of 
the previously deducted branch ordi-
nary losses and the sum of the pre-
viously deducted branch capital losses 
before they are taken into income 
under paragraph (b) of this section. 
Amounts representing ordinary income 
shall be applied to reduce first the sum 
of the previously deducted branch ordi-
nary losses to the extent thereof, and 
then the sum of the previously de-
ducted branch capital losses to the ex-
tent thereof. Similarly, amounts rep-
resenting capital gains shall be applied 
to reduce first the sum of the pre-
viously deducted branch capital losses 
and then the sum of the previously de-
ducted branch ordinary losses. 

(2) Taxable income. The previously de-
ducted losses shall be reduced by any 
taxable income of the foreign branch 
recognized through the close of the 
taxable year of the transfer, whether 
before or after any taxable year in 
which losses were incurred. 

VerDate Aug<31>2005 09:35 May 09, 2006 Jkt 208086 PO 00000 Frm 00303 Fmt 8010 Sfmt 8010 Y:\SGML\208086.XXX 208086



294 

26 CFR Ch. I (4–1–06 Edition) § 1.367(a)–6T 

(3) Amounts currently recaptured under 
section 904(f)(3). The previously de-
ducted losses shall be reduced by the 
amount recognized under section 
904(f)(3) on account of the transfer. 

(4) Gain recognized under section 
367(a). The previously deducted branch 
losses shall be reduced by any gain rec-
ognized pursuant to section 367(a)(1) 
(other than by reason of the provisions 
of this section) upon the transfer of the 
assets of the foreign branch to the for-
eign corporation. 

(5) Amounts previously recaptured 
under section 904(f)(3)—(i) In general. 
The previously deducted branch losses 
shall be reduced by the portion of any 
amount recognized under section 
904(f)(3) upon a previous transfer of 
property that was attributable to the 
losses of the foreign branch, provided 
that the amount did not reduce any 
gain otherwise required to be recog-
nized under section 367(a)(3)(C) and this 
section (or Revenue Ruling 78–201, 1978– 
1 C.B. 91). 

(ii) Portion attributable to the losses of 
the foreign branch—(A) Branch property. 
The full amount recognized under sec-
tion 904(f)(3) upon a previous transfer 
of property of the branch shall be 
treated as attributable to the losses of 
the foreign branch. 

(B) Non-branch property. The portion 
of the amount previously recognized 
under section 904(f)(3) upon a transfer 
of non-branch property that was attrib-
utable to the losses of the foreign 
branch shall be the sum, over the tax-
able years in which the transferor sus-
tained an overall foreign loss some por-
tion of which was recaptured on the 
disposition, of the recaptured portions 
of those overall foreign losses after 
multiplication by the following frac-
tion: 

Losses of the foreign branch for the year 

All foreign losses for the year 

For purposes of this fraction, the term 
losses of the foreign branch for the year 
means the losses of the foreign branch 
that were taken into account under 
section 904(f)(2) in determining the 
amount of the transferor’s overall for-
eign loss for the year, and the term all 
foreign losses for the year means all of 

the losses of the transferor that were 
taken into account under section 
904(f)(2). 

(6) Amounts previously recognized 
under the rules of this section. The pre-
viously deducted losses shall be re-
duced by the amounts previously rec-
ognized under the rules of this section 
upon a previous transfer of assets of 
the foreign branch. 

(f) Example. The rules of paragraphs 
(b) through (e) of this section are illus-
trated by the following example. 

Example. (i) Facts. X, a U.S. corporation, is 
a calendar year taxpayer. On January 1, 1981, 
X established a branch in foreign country A 
to manufacture and sell X’s products in 
country A. On July 1, 1986, X organized cor-
poration Y, a country A subsidiary, and 
transferred to Y all of the assets of its coun-
try A branch, including goodwill and going 
concern value. During the period from Janu-
ary 1, 1981, through July 1, 1986, X’s country 
A branch earned income and incurred losses 
in the following amounts: 

COUNTRY A BRANCH 

Year 
Ordinary 
income 
(loss) 

Capital 
gain 
(loss) 

1981 ....................................................... (200 ) 0 
1982 ....................................................... (300 ) (100 ) 
1983 ....................................................... (400 ) 0 
1984 ....................................................... (200 ) 0 
1985 ....................................................... (100 ) 0 
1986 ....................................................... 50 0 

At the time of the transfer of X’s country 
A branch assets to Y, those assets had a fair 
market value of $2,500 and an adjusted basis 
of $1,000. For each of the assets, fair market 
value exceeded adjusted basis. X had no net 
capital loss or unused investment credit dur-
ing any taxable year relevant to the trans-
fer. In 1984, X incurred a net operating loss of 
$400, $200 of which was carried back to prior 
years. An additional $50 of the 1984 net oper-
ating loss was carried over to 1985. The re-
maining $150 of the 1984 net operating loss 
was not used in any year prior to the trans-
fer. In 1979, X paid creditable foreign taxes of 
$330 that could not be claimed as a credit in 
that year or any earlier year because of sec-
tion 904. Of those foreign taxes, $100 were 
carried over and claimed as a credit in 1983, 
but the remaining $230 were not used in any 
year prior to the transfer. X was not required 
to recognize any gain under section 904(f)(3) 
on account of the 1986 transfer or any prior 
transfer. X was not required to recognize 
gain upon the transfer under section 367(a) 
(other than by reason of the provisions of 
this section). 

VerDate Aug<31>2005 09:35 May 09, 2006 Jkt 208086 PO 00000 Frm 00304 Fmt 8010 Sfmt 8010 Y:\SGML\208086.XXX 208086



295 

Internal Revenue Service, Treasury § 1.367(a)–6T 

(ii) Previously deducted losses. The pre-
viously deducted losses of X’s country A 
branch are $575 of ordinary losses and $25 of 
capital losses, computed as follows: Initially, 
the branch has previously deducted ordinary 
losses of $1,000 ($200+$300+$400+$100), and pre-
viously deducted capital losses of $100. (See 
paragraph (d)(1) of this section.) 

(iii) Expired losses and credits. Under the 
facts of this example, there are no reductions 
for expired net ordinary losses or expired net 
capital losses under paragraph (d)(2) or (3) of 
this section. However, the previously de-
ducted losses are reduced proceeding from 
the first branch loss year to the last branch 
loss year to reflect the expired foreign tax 
credit from 1979. The amount of the foreign 
tax credit loss equivalent with respect to 
1981 is $500 ($230/.46). It reduces the pre-
viously deducted losses for 1981 proportion-
ately. Thus, the previously deducted ordi-
nary loss for 1981 is reduced from $200 to $0. 
(See paragraph (d)(4) of this section.) The 
amount of the foreign tax credit loss equiva-
lent with respect to 1982 is $300 ($500¥$200, 
i.e., $138/.46). (See paragraph (d)(4)(ii)(C) of 
this section.) It reduces the previously de-
ducted losses for 1982 proportionately. Thus, 
the previously deducted ordinary loss for 
1982 is reduced from $300 to $75, and the pre-
viously deducted capital loss for 1982 is re-
duced from $100 to $25. 

(iv) Further reductions. The previously de-
ducted ordinary losses of $575 and the pre-
viously deducted capital losses of $25 are re-
duced by the taxable income earned by the 
branch prior to the date of the transfer 
($250). (See paragraph (e)(2) of this section.) 
Since that income was ordinary income, it is 
applied first to reduce the previously de-
ducted ordinary losses of $575 to $325. (See 
paragraph (e)(1) of this section.) 

(v) Recapture. Since the gain realized by X 
upon its transfer of the branch assets to Y 
exceeds the sum of the previously deducted 
branch losses as defined and reduced above 
$325+$25), the limitation in paragraph (c)(2) 
of this section does not apply. Thus, X is re-
quired to recognize $325 of ordinary income 
and $25 of long-term capital gain upon the 
transfer. (See paragraph (b) and (c)(1) of this 
section.) 

(g) Definition of foreign branch—(1) In 
general. For purposes of this section, 
the term foreign branch means an inte-
gral business operation carried on by a 
U.S. person outside the United States. 
Whether the activities of a U.S. person 
outside the United States constitute a 
foreign branch operation must be de-
termined under all the facts and cir-
cumstances. Evidence of the existence 
of a foreign branch includes, but is not 
limited to, the existence of a separate 
set of books and records, and the exist-

ence of an office or other fixed place of 
business used by employees or officers 
of the U.S. person in carrying out busi-
ness activities outside the United 
States. Activities outside the United 
States shall be deemed to constitute a 
foreign branch for purposes of this sec-
tion if the activities constitute a per-
manent establishment under the terms 
of a treaty between the United States 
and the country in which the activities 
are carried out. Any U.S. person may 
be treated as having a foreign branch 
for purposes of this section, whether 
that person is a corporation, partner-
ship, trust, estate, or individual. 

(2) More than one branch. If a U.S. 
person carries on more than one branch 
operation outside the United States, 
then the rules of this section must be 
separately applied with respect to each 
foreign branch that is transferred to a 
foreign corporation. Thus, the pre-
viously deducted losses of one branch 
may not be offset, for purposes of de-
termining the gain required to be rec-
ognized under the rules of this section, 
by the income of another branch that 
is also transferred to a foreign corpora-
tion. Similarly, the losses of one 
branch shall not be recaptured upon a 
transfer of the assets of a separate 
branch. Whether the foreign activities 
of a U.S. person are carried out 
through more than one branch must be 
determined under all of the facts and 
circumstances. In general, a separate 
branch exists if a particular group of 
activities is sufficiently integrated to 
constitute a single business that could 
be operated as an independent enter-
prise. For purposes of determining the 
combination of activities that con-
stitute a branch operation as defined in 
this paragraph (g), the nominal rela-
tionship among those activities shall 
not be controlling. Factors suggesting 
that nominally separate business oper-
ations constitute a single foreign 
branch include a substantial identity 
of products, customers, operational fa-
cilities, operational processes, account-
ing and record-keeping functions, man-
agement, employees, distribution chan-
nels, or sales and purchasing forces. 
For examples of the application of the 
principles of this paragraph (g)(2), see 
Revenue Ruling 81–82, 1981–1 C.B. 127. 
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(3) Consolidated group. For purposes of 
this section, the activities of each of 
two domestic corporations outside the 
United States will be considered to 
constitute a single foreign branch if— 

(i) The two corporations are members 
of the same consolidated group of cor-
porations; and 

(ii) The activities of the two corpora-
tions in the aggregate would constitute 
a single foreign branch if conducted by 
a single corporation. 

Notwithstanding the preceding rule of 
this paragraph (g)(3), gains of a foreign 
branch of a domestic corporation aris-
ing in a year in which that corporation 
did not file a consolidated return with 
a second domestic corporation shall 
not be applied to reduce the previously 
deducted losses of a foreign branch of 
the second corporation (but may be ap-
plied to reduce such losses of the for-
eign branch of the first corporation) 
upon the transfer of the two branches 
to a foreign corporation, even though 
the two domestic corporations file a 
consolidated return for the year in 
which the transfer occurs and the two 
branches are considered at that time to 
constitute a single foreign branch. For 
an example of the application of the 
principles of this paragraph (g)(3), see 
Revenue Ruling 81–89, 1981–1 C.B. 129. 

(4) Property not transferred. A U.S. 
transferor’s failure to transfer any 
property of a foreign branch shall be ir-
relevant to the determination of the 
previously deducted losses of the 
branch subject to recapture under the 
rules of this section. Thus, if the ac-
tivities with respect to untransferred 
property constituted a part of the 
branch operation under the rules of 
this paragraph (g), then the losses gen-
erated by those activities shall be sub-
ject to recapture, notwithstanding the 
failure to transfer the property. For an 
example of the application of the prin-
ciples of this paragraph (g)(4), see Rev-
enue Ruling 80–247, 1980–2 C.B. 127, re-
lating to property abandoned by the 
U.S. transferor. 

(h) Anti-abuse rule. If— 
(1) A U.S. person transfers property 

of a foreign branch to a domestic cor-
poration for a principal purpose of 
avoiding the effect of this section; and 

(2) The domestic corporation there-
after transfers the property of the for-
eign branch to a foreign corporation, 

Then, solely for purposes of this sec-
tion, that U.S. person shall be treated 
as having transferred the property of 
the branch directly to the foreign cor-
poration. A U.S. person shall be pre-
sumed to have transferred property of 
a foreign branch for a principal purpose 
of avoiding the effect of this section if 
the property is transferred to the do-
mestic corporation less than two years 
prior to the domestic corporation’s 
transfer of the property to a foreign 
corporation. This presumption may be 
rebutted by clear evidence that the 
subsequent transfer of the property 
was not contemplated at the time of 
the initial transfer to the domestic cor-
poration and that avoidance of the ef-
fect of this section was not a principal 
purpose for the transaction. A transfer 
may have more than one principal pur-
pose. 

(i) Basis adjustments. Basis adjust-
ments reflecting gain recognized pursu-
ant to this section shall be made as de-
scribed in § 1.367(a)–1T(b)(4)(ii). 

[T.D. 8087, 51 FR 17950, May 16, 1986] 

§ 1.367(a)–8 Gain recognition agree-
ment requirements. 

(a) In general. This section specifies 
the general terms and conditions for an 
agreement to recognize gain entered 
into pursuant to § 1.367(a)–3(b) or (c) to 
qualify for nonrecognition treatment 
under section 367(a). 

(1) Filing requirements. A transferor’s 
agreement to recognize gain (described 
in paragraph (b) of this section) must 
be attached to, and filed by the due 
date (including extensions) of, the 
transferor’s income tax return for the 
taxable year that includes the date of 
the transfer. 

(2) Gain recognition agreement forms. 
Any agreement, certification, or other 
document required to be filed pursuant 
to the provisions of this section shall 
be submitted on such forms as may be 
prescribed therefor by the Commis-
sioner (or similar statements providing 
the same information that is required 
on such forms). Until such time as 
forms are prescribed, all necessary fil-
ings may be accomplished by providing 
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the required information to the Inter-
nal Revenue Service in accordance 
with the rules of this section. 

(3) Who must sign. The agreement to 
recognize gain must be signed under 
penalties of perjury by a responsible of-
ficer in the case of a corporate trans-
feror, except that if the transferor is a 
member but not the parent of an affili-
ated group (within the meaning of sec-
tion 1504(a)(1)), that files a consoli-
dated Federal income tax return for 
the taxable year in which the transfer 
was made, the agreement must be en-
tered into by the parent corporation 
and signed by a responsible officer of 
such parent corporation; by the indi-
vidual, in the case of an individual 
transferor (including a partner who is 
treated as a transferor by virtue of 
§ 1.367(a)–1T(c)(3)); by a trustee, execu-
tor, or equivalent fiduciary in the case 
of a transferor that is a trust or estate; 
and by a debtor in possession or trustee 
in a bankruptcy case under Title 11, 
United States Code. An agreement may 
also be signed by an agent authorized 
to do so under a general or specific 
power of attorney. 

(b) Agreement to recognize gain—(1) 
Contents. The agreement must set forth 
the following information, with the 
heading ‘‘GAIN RECOGNITION 
AGREEMENT UNDER § 1.367(a)–8’’, and 
with paragraphs labeled to correspond 
with the numbers set forth as follows— 

(i) A statement that the document 
submitted constitutes the transferor’s 
agreement to recognize gain in accord-
ance with the requirements of this sec-
tion; 

(ii) A description of the property 
transferred as described in paragraph 
(b)(2) of this section; 

(iii) The transferor’s agreement to 
recognize gain, as described in para-
graph (b)(3) of this section; 

(iv) A waiver of the period of limita-
tions as described in paragraph (b)(4) of 
this section; 

(v) An agreement to file with the 
transferor’s tax returns for the 5 full 
taxable years following the year of the 
transfer a certification as described in 
paragraph (b)(5) of this section; 

(vi) A statement that arrangements 
have been made in connection with the 
transferred property to ensure that the 
transferor will be informed of any sub-

sequent disposition of any property 
that would require the recognition of 
gain under the agreement; and 

(vii) A statement as to whether, in 
the event all or a portion of the gain 
recognition agreement is triggered 
under paragraph (e) of this section, the 
taxpayer elects to include the required 
amount in the year of the triggering 
event rather than in the year of the 
initial transfer. If the taxpayer elects 
to include the required amount in the 
year of the triggering event, such 
statement must be included with all of 
the other information required under 
this paragraph (b), and filed by the due 
date (including extensions) of the 
transferor’s income tax return for the 
taxable year that includes the date of 
the transfer. 

(2) Description of property transferred— 
(i) The agreement shall include a de-
scription of each property transferred 
by the transferor, an estimate of the 
fair market value of the property as of 
the date of the transfer, a statement of 
the cost or other basis of the property 
and any adjustments thereto, and the 
date on which the property was ac-
quired by the transferor. 

(ii) If the transferred property is 
stock or securities, the transferor must 
provide the information contained in 
paragraphs (b)(2)(ii)(A) through (F) of 
this section as follows— 

(A) The type or class, amount, and 
characteristics of the stock or securi-
ties transferred, as well as the name, 
address, and place of incorporation of 
the issuer of the stock or securities, 
and the percentage (by voting power 
and value) that the stock (if any) rep-
resents of the total stock outstanding 
of the issuing corporation; 

(B) The name, address and place of 
incorporation of the transferee foreign 
corporation, and the percentage of 
stock (by voting power and value) that 
the U.S. transferor received or will re-
ceive in the transaction; 

(C) If stock or securities are trans-
ferred in an exchange described in sec-
tion 361(a) or (b), a statement that the 
conditions set forth in the second sen-
tence of section 367(a)(5) and any regu-
lations under that section have been 
satisfied, and an explanation of any 
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basis or other adjustments made pursu-
ant to section 367(a)(5) and any regula-
tions thereunder; 

(D) If the property transferred is 
stock or securities of a domestic cor-
poration, the taxpayer identification 
number of the domestic corporation 
whose stock or securities were trans-
ferred, together with a statement that 
all of the requirements of § 1.367(a)– 
3(c)(1) are satisfied; 

(E) If the property transferred is 
stock or securities of a foreign corpora-
tion, a statement as to whether the 
U.S. transferor was a United States 
shareholder (a U.S. transferor that sat-
isfies the ownership requirements of 
section 1248(a)(2) or (c)(2)) of the cor-
poration whose stock was exchanged, 
and, if so, a statement as to whether 
the U.S. transferor is a United States 
shareholder with respect to the stock 
received, and whether any reporting re-
quirements contained in regulations 
under section 367(b) are applicable, and, 
if so, whether they have been satisfied; 
and 

(F) If the transaction involved the 
transfer of assets other than stock or 
securities and the transaction was sub-
ject to the indirect stock transfer rules 
of § 1.367(a)–3(d), a statement as to 
whether the reporting requirements 
under section 6038B have been satisfied 
with respect to the transfer of property 
other than stock or securities, and an 
explanation of whether gain was recog-
nized under section 367(a)(1) and wheth-
er section 367(d) was applicable to the 
transfer of such assets, or whether any 
tangible assets qualified for non-
recognition treatment under section 
367(a)(3) (as limited by section 367(a)(5) 
and §§ 1.367(a)–4T, 1.367(a)–5T and 
1.367(a)–6T). 

(3) Terms of agreement—(i) General 
rule. If prior to the close of the fifth 
full taxable year (i.e., not less than 60 
months) following the close of the tax-
able year of the initial transfer, the 
transferee foreign corporation disposes 
of the transferred property in whole or 
in part (as described in paragraphs 
(e)(1) and (2) of this section), or is 
deemed to have disposed of the trans-
ferred property (under paragraph (e)(3) 
of this section), then, unless an elec-
tion is made in paragraph (b)(1)(vii) of 
this section, by the 90th day thereafter 

the U.S. transferor must file an amend-
ed return for the year of the transfer 
and recognize thereon the gain realized 
but not recognized upon the initial 
transfer, with interest. If an election 
under paragraph (b)(1)(vii) of this sec-
tion was made, then, if a disposition 
occurs, the U.S. transferor must in-
clude the gain realized but not recog-
nized on the initial transfer in income 
on its Federal income tax return for 
the period that includes the date of the 
triggering event. In accordance with 
paragraph (b)(3)(iii) of this section, in-
terest must be paid on any additional 
tax due. (If a taxpayer properly makes 
the election under paragraph (b)(1)(vii) 
of this section but later fails to include 
the gain realized in income, the Com-
missioner may, in his discretion, in-
clude the gain in the taxpayer’s income 
in the year of the initial transfer.) 

(ii) Offsets. No special limitations 
apply with respect to net operating 
losses, capital losses, credits against 
tax, or similar items. 

(iii) Interest. If additional tax is re-
quired to be paid, then interest must be 
paid on that amount at the rates deter-
mined under section 6621 with respect 
to the period between the date that 
was prescribed for filing the trans-
feror’s income tax return for the year 
of the initial transfer and the date on 
which the additional tax for that year 
is paid. If the election in paragraph 
(b)(1)(vii) of this section is made, tax-
payers should enter the amount of in-
terest due, labelled as ‘‘sec. 367 inter-
est’’ at the bottom right margin of 
page 1 of the Federal income tax return 
for the period that includes the date of 
the triggering event (page 2 if the tax-
payer files a Form 1040), and include 
the amount of interest in their pay-
ment (or reduce the amount of any re-
fund due by the amount of the inter-
est). If the election in paragraph 
(b)(1)(vii) of this section is made, tax-
payers should, as a matter of course, 
include the amount of gain as taxable 
income on their Federal income tax re-
turns (together with other income or 
loss items). The amount of tax relating 
to the gain should be separately stated 
at the bottom right margin of page 1 of 
the Federal income tax return (page 2 
if the taxpayer files a Form 1040), 
labelled as ‘‘sec. 367 tax.’’ 
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(iv) Basis adjustments—(A) Transferee. 
If a U.S. transferor is required to rec-
ognize gain under this section on the 
disposition by the transferee foreign 
corporation of the transferred prop-
erty, then in determining for U.S. in-
come tax purposes any gain or loss rec-
ognized by the transferee foreign cor-
poration upon its disposition of such 
property, the transferee foreign cor-
poration’s basis in such property shall 
be increased (as of the date of the ini-
tial transfer) by the amount of gain re-
quired to be recognized (but not by any 
tax or interest required to be paid on 
such amount) by the U.S. transferor. In 
the case of a deemed disposition of the 
stock of the transferred corporation de-
scribed in paragraph (e)(3)(i) of this 
section, the transferee foreign corpora-
tion’s basis in the transferred stock 
deemed disposed of shall be increased 
by the amount of gain required to be 
recognized by the U.S. transferor. 

(B) Transferor. If a U.S. transferor is 
required to recognize gain under this 
section, then the U.S. transferor’s basis 
in the stock of the transferee foreign 
corporation shall be increased by the 
amount of gain required to be recog-
nized (but not by any tax or interest 
required to be paid on such amount). 

(C) Other adjustments. Other appro-
priate adjustments to basis that are 
consistent with the principles of this 
paragraph (b)(3)(iv) may be made if the 
U.S. transferor is required to recognize 
gain under this section. 

(D) Example. The principles of this 
paragraph (b)(3) are illustrated by the 
following example: 

Example. (i) Facts. D, a domestic corpora-
tion owning 100 percent of the stock of S, a 
foreign corporation, transfers all of the S 
stock to F, a foreign corporation, in an ex-
change described in section 368(a)(1)(B). The 
section 1248 amount with respect to the S 
stock is $0. In the exchange, D receives 20 
percent of the voting stock of F. All of the 
requirements of § 1.367(a)–3(c)(1) are satisfied, 
and D enters into a five-year gain recogni-
tion agreement to qualify for nonrecognition 
treatment and does not make the election 
contained in paragraph (b)(1)(vii) of this sec-
tion. One year after the initial transfer, F 
transfers all of the S stock to F1 in an ex-
change described in section 351, and D com-
plies with the requirements of paragraph 
(g)(2) of this section. Two years after the ini-
tial transfer, D transfers its entire 20 percent 
interest in F’s voting stock to a domestic 

partnership in exchange for an interest in 
the partnership. Three years after the initial 
exchange, S disposes of substantially all (as 
described in paragraph (e)(3)(i) of this sec-
tion) of its assets in a transaction that would 
be taxable under U.S. income tax principles, 
and D is required by the terms of the gain 
recognition agreement to recognize all the 
gain that it realized on the initial transfer of 
the stock of S. 

(ii) Result. As a result of this gain recogni-
tion and paragraph (b)(3)(iv) of this section, 
D is permitted to increase its basis in the 
partnership interest by the amount of gain 
required to be recognized (but not by any tax 
or interest required to be paid on such 
amount), the partnership is permitted to in-
crease its basis in the 20 percent voting 
stock of F, F is permitted to increase its 
basis in the stock of F1, and F1 is permitted 
to increase its basis in the stock of S. S, 
however, is not permitted to increase its 
basis in its assets for purposes of deter-
mining the direct or indirect U.S. tax re-
sults, if any, on the sale of its assets. 

(4) Waiver of period of limitation. The 
U.S. transferor must file, with the 
agreement to recognize gain, a waiver 
of the period of limitation on assess-
ment of tax upon the gain realized on 
the transfer. The waiver shall be exe-
cuted on Form 8838 (Consent to Extend 
the Time to Assess Tax Under Section 
367—Gain Recognition Agreement) and 
shall extend the period for assessment 
of such tax to a date not earlier than 
the eighth full taxable year following 
the taxable year of the transfer. Such 
waiver shall also contain such other 
terms with respect to assessment as 
may be considered necessary by the 
Commissioner to ensure the assess-
ment and collection of the correct tax 
liability for each year for which the 
waiver is required. The waiver must be 
signed by a person who would be au-
thorized to sign the agreement pursu-
ant to the provisions of paragraph 
(a)(3) of this section. 

(5) Annual certification—(i) In general. 
The U.S. transferor must file with its 
income tax return for each of the five 
full taxable years following the taxable 
year of the transfer a certification that 
the property transferred has not been 
disposed of by the transferee in a trans-
action that is considered to be a dis-
position for purposes of this section, 
including a disposition described in 
paragraph (e)(3) of this section. The 
U.S. transferor must include with its 
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annual certification a statement de-
scribing any taxable dispositions of as-
sets by the transferred corporation 
that are not in the ordinary course of 
business. The annual certification pur-
suant to this paragraph (b)(5) must be 
signed under penalties of perjury by a 
person who would be authorized to sign 
the agreement pursuant to the provi-
sions of paragraph (a)(3) of this section. 

(ii) Special rule when U.S. transferor 
leaves its affiliated group. If, at the time 
of the initial transfer, the U.S. trans-
feror was a member of an affiliated 
group (within the meaning of section 
1504(a)(1)) filing a consolidated Federal 
income tax return but not the parent 
of such group, the U.S. transferor will 
file the annual certification (and pro-
vide a copy to the parent corporation) 
if it leaves the group during the term 
of the gain recognition agreement, not-
withstanding the fact that the parent 
entered into the gain recognition 
agreement, extended the statute of 
limitations pursuant to this section, 
and remains liable (with other corpora-
tions that were members of the group 
at the time of the initial transfer) 
under the gain recognition agreement 
in the case of a triggering event. 

(c) Failure to comply—(1) General rule. 
If a person that is required to file an 
agreement under paragraph (b) of this 
section fails to file the agreement in a 
timely manner, or if a person that has 
entered into an agreement under para-
graph (b) of this section fails at any 
time to comply in any material respect 
with the requirements of this section 
or with the terms of an agreement sub-
mitted pursuant hereto, then the ini-
tial transfer of property is described in 
section 367(a)(1) (unless otherwise ex-
cepted under the rules of this section) 
and will be treated as a taxable ex-
change in the year of the initial trans-
fer (or in the year of the failure to 
comply if the agreement was filed with 
a timely-filed (including extensions) 
original (not amended) return and an 
election under paragraph (b)(1)(vii) of 
this section was made). Such a mate-
rial failure to comply shall extend the 
period for assessment of tax until three 
years after the date on which the Inter-
nal Revenue Service receives actual 
notice of the failure to comply. 

(2) Reasonable cause exception. If a 
person that is permitted under 
§ 1.367(a)–3(b) or (c) to enter into an 
agreement (described in paragraph (b) 
of this section) fails to file the agree-
ment in a timely manner, as provided 
in paragraph (a)(1) of this section, or 
fails to comply in any material respect 
with the requirements of this section 
or with the terms of an agreement sub-
mitted pursuant hereto, the provisions 
of paragraph (c)(1) of this section shall 
not apply if the person is able to show 
that such failure was due to reasonable 
cause and not willful neglect and if the 
person files the agreement or reaches 
compliance as soon as he becomes 
aware of the failure. Whether a failure 
to file in a timely manner, or materi-
ally comply, was due to reasonable 
cause shall be determined by the Direc-
tor of Field Operations under all the 
facts and circumstances. 

(d) Use of security. The U.S. transferor 
may be required to furnish a bond or 
other security that satisfies the re-
quirements of § 301.7101–1 of this chap-
ter if the Director of Field Operations 
determines that such security is nec-
essary to ensure the payment of any 
tax on the gain realized but not recog-
nized upon the initial transfer. Such 
bond or security will generally be re-
quired only if the stock or securities 
transferred are a principal asset of the 
transferor and the director has reason 
to believe that a disposition of the 
stock or securities may be con-
templated. 

(e) Disposition (in whole or in part) of 
stock of transferred corporation—(1) In 
general—(i) Definition of disposition. For 
purposes of this section, a disposition 
of the stock of the transferred corpora-
tion that triggers gain under the gain 
recognition agreement includes any 
taxable sale or any disposition treated 
as an exchange under this subtitle, 
(e.g., under sections 301(c)(3)(A), 302(a), 
311, 336, 351(b) or section 356(a)(1)), as 
well as any deemed disposition de-
scribed under paragraph (e)(3) of this 
section. It also includes an indirect dis-
position of the stock of the transferred 
corporation as described in § 1.367(a)– 
3(d)(2)(iv). It does not include a disposi-
tion that is not treated as an exchange, 
(e.g., under section 302(d) or 356(a)(2)). 
A disposition of all or a portion of the 
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stock of the transferred corporation by 
installment sale is treated as a disposi-
tion of such stock in the year of the in-
stallment sale. A disposition of the 
stock of the transferred corporation 
does not include certain transfers 
treated as nonrecognition transfers 
(under paragraph (g) of this section) in 
which the gain recognition agreement 
is retained but modified, or certain 
transfers (under paragraph (h) of this 
section) in which the gain recognition 
agreement is terminated and has no 
further effect. 

(ii) Example. The provisions of this 
paragraph (e) are illustrated by the fol-
lowing example: 

Example. Interaction between trigger of 
gain recognition agreement and subpart F 
rules—(i) Facts. A U.S. corporation (USP) 
owns all of the stock of two foreign corpora-
tions, CFC1 and CFC2. USP’s section 1248 
amount with respect to CFC2 is $30. USP has 
a basis of $50 in its stock of CFC2; CFC2 has 
a value of $100. In a transaction described in 
section 351 and 368(a)(1)(B), USP transfers 
the stock of CFC2 in exchange for additional 
stock of CFC1. The transaction is subject to 
both sections 367 (a) and (b). See §§ 1.367(a)– 
3(b) and 1.367(b)–1(a). To qualify for non-
recognition treatment under section 367(a), 
USP enters into a 5-year gain recognition 
agreement for $50 under this section. No 
election under paragraph 8(b)(1)(vii) of this 
section is made. USP also complies with the 
notice requirement under § 1.367(b)–1(c). 

(ii) Trigger of gain recognition agreement 
with no election. Assume that in year 2, CFC1 
sells the stock of CFC2 for $120, and that 
there were no distributions by CFC2 prior to 
the sale. USP must amend its return for the 
year of the initial transfer and include $50 in 
income (with interest), $30 of which will be 
recharacterized as a dividend pursuant to 
section 1248. As a result, CFC1 has a basis of 
$100 in CFC2. As a result of the sale of CFC2 
stock by CFC1, USP will have $20 of subpart 
F foreign personal holding company income. 
See section 951, et. seq., and the regulations 
thereunder. 

(iii) Trigger of gain recognition agreement 
with election. Assume the same facts as in 
paragraphs (i) and (ii) of this Example, except 
that when USP attached the gain recogni-
tion agreement to its timely filed Federal in-
come tax return for the year of the initial 
transfer, it elected under paragraph 
(b)(1)(vii) of this section to include the 
amount of gain realized but not recognized 
on the initial transfer, $50, in the year of the 
triggering event rather than in the year of 
the initial transfer. In such case, the result 
is the same as in paragraph (e)(1)(ii)(B) of 
this section, except that USP will include 

the $50 of gain on its year 2 return, together 
with interest. For purposes of determining 
the dividend component, if any, of the $50 in-
clusion, USP will take into account the sec-
tion 1248 amount of CFC2 at the time of the 
disposition in Year 2. 

(2) Partial disposition. If the transferee 
foreign corporation disposes of (or is 
deemed to dispose of) only a portion of 
the transferred stock or securities, 
then the U.S. transferor is required to 
recognize only a proportionate amount 
of the gain realized but not recognized 
upon the initial transfer of the trans-
ferred property. The proportion re-
quired to be recognized shall be deter-
mined by reference to the relative fair 
market values of the transferred stock 
or securities disposed of and retained. 
Solely for purposes of determining 
whether the U.S. transferor must rec-
ognize income under the agreement de-
scribed in paragraph (b) of this section, 
in the case of transferred property (in-
cluding stock or securities) that is fun-
gible with other property owned by the 
transferee foreign corporation, a dis-
position by such corporation of any 
such property shall be deemed to be a 
disposition of no less than a ratable 
portion of the transferred property. 

(3) Deemed dispositions of stock of 
transferred corporation—(i) Disposition 
by transferred corporation of substan-
tially all of its assets—(A) In general. Un-
less an exception applies (as described 
in paragraph (e)(3)(i)(B) of this sec-
tion), a transferee foreign corporation 
will be treated as having disposed of 
the stock or securities of the trans-
ferred corporation if, within the term 
of the gain recognition agreement, the 
transferred corporation makes a dis-
position of substantially all (within the 
meaning of section 368(a)(1)(C)) of its 
assets (including stock in a subsidiary 
corporation or an interest in a partner-
ship). If the initial transfer that neces-
sitated the gain recognition agreement 
was an indirect stock transfer, see 
§ 1.367(a)–3(d)(2)(v). If the transferred 
corporation is a U.S. corporation, see 
paragraph (h)(2) of this section. 

(B) The transferee foreign corpora-
tion will not be deemed to have dis-
posed of the stock of the transferred 
corporation if the transferred corpora-
tion is liquidated into the transferee 
foreign corporation under sections 337 
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and 332, provided that the transferee 
foreign corporation does not dispose of 
substantially all of the assets formerly 
held by the transferred corporation 
(and considered for purposes of the sub-
stantially all determination) within 
the remaining period during which the 
gain recognition agreement is in effect. 
A nonrecognition transfer is not count-
ed for purposes of the substantially all 
determination as a disposition if the 
transfer satisfies the requirements of 
paragraph (g)(3) of this section. A dis-
position does not include a compulsory 
transfer as described in § 1.367(a)–4T(f) 
that was not reasonably forseeable by 
the U.S. transferor at the time of the 
initial transfer. 

(ii) U.S. transferor becomes a non-cit-
izen nonresident. If a U.S. transferor 
loses U.S. citizenship or a long-term 
resident ceases to be taxed as a lawful 
permanent resident (as defined in sec-
tion 877(e)(2)), then immediately prior 
to the date that the U.S. transferor 
loses U.S. citizenship or ceases to be 
taxed as a long-term resident, the gain 
recognition agreement will be trig-
gered as if the transferee foreign cor-
poration disposed of all of the stock of 
the transferred corporation in a tax-
able transaction on such date. No addi-
tional inclusion is required under sec-
tion 877, and a gain recognition agree-
ment under section 877 may not be used 
to avoid taxation under section 367(a) 
resulting from the trigger of the sec-
tion 367(a) gain recognition agreement. 

(f) Effect on gain recognition agreement 
if U.S. transferor goes out of existence— 
(1) In general. If an individual trans-
feror that has entered into an agree-
ment under under paragraph (b) of this 
section dies, or if a U.S. trust or estate 
that has entered into an agreement 
under paragraph (b) of this section goes 
out of existence and is not required to 
recognize gain as a consequence thereof 
with respect to all of the stock of the 
transferee foreign corporation received 
in the initial transfer and not pre-
viously disposed of, then the gain rec-
ognition agreement will be triggered 
unless one of the following require-
ments is met— 

(i) The person winding up the affairs 
of the transferor retains, for the dura-
tion of the waiver of the statute of lim-
itations relating to the gain recogni-

tion agreement, assets to meet any 
possible liability of the transferor 
under the duration of the agreement; 

(ii) The person winding up the affairs 
of the transferor provides security as 
provided under paragraph (d) of this 
section for any possible liability of the 
transferor under the agreement; or 

(iii) The transferor obtains a ruling 
from the Internal Revenue Service pro-
viding for successors to the transferor 
under the gain recognition agreement. 

(2) Special rule when U.S. transferor is 
a corporation—(i) U.S. transferor goes out 
of existence pursuant to the transaction. 
If the transferor is a U.S. corporation 
that goes out of existence in a trans-
action in which the transferor’s gain 
would have qualified for nonrecogni-
tion treatment under § 1.367(a)–3(b) or 
(c) had the U.S. transferor remained in 
existence and entered into a gain rec-
ognition agreement, then the gain may 
generally qualify for nonrecognition 
treatment only if the U.S. transferor is 
owned by a single U.S. parent corpora-
tion and the U.S. transferor and its 
parent corporation file a consolidated 
Federal income tax return for the tax-
able year that includes the transfer, 
and the parent of the consolidated 
group enters into the gain recognition 
agreement. However, notwithstanding 
the preceding sentence, a U.S. trans-
feror that was controlled (within the 
meaning of section 368(c)) by five or 
fewer domestic corporations may re-
quest a ruling that, if certain condi-
tions prescribed by the Internal Rev-
enue Service are satisfied, the trans-
action may qualify for nonrecognition 
treatment. 

(ii) U.S. corporate transferor is liq-
uidated after gain recognition agreement 
is filed. If a U.S. transferor files a gain 
recognition agreement but is liq-
uidated during the term of the gain 
recognition agreement, such agree-
ment will be terminated if the liquida-
tion does not qualify as a tax-free liq-
uidation under sections 337 and 332 and 
the U.S. transferor includes in income 
any gain from the liquidation. If the 
liquidation qualifies for nonrecognition 
treatment under sections 337 and 332, 
the gain recognition agreement will be 
triggered unless the U.S. parent cor-
poration and the U.S. transferor file a 
consolidated Federal income tax return 

VerDate Aug<31>2005 09:35 May 09, 2006 Jkt 208086 PO 00000 Frm 00312 Fmt 8010 Sfmt 8010 Y:\SGML\208086.XXX 208086



303 

Internal Revenue Service, Treasury § 1.367(a)–8 

for the taxable year that includes the 
dates of the initial transfer and the liq-
uidation of the U.S. transferor, and the 
U.S. parent enters into a new gain rec-
ognition agreement and complies with 
reporting requirements similar to 
those contained in paragraph (g)(2) of 
this section. 

(g) Effect on gain recognition agreement 
of certain nonrecognition transactions— 
(1) Certain nonrecognition transfers of 
stock or securities of the transferee foreign 
corporation by the U.S. transferor. If the 
U.S. transferor disposes of any stock of 
the transferee foreign corporation in a 
nonrecognition transfer and the U.S. 
transferor complies with reporting re-
quirements similar to those contained 
in paragraph (g)(2) of this section, the 
U.S. transferor shall continue to be 
subject to the terms of the gain rec-
ognition agreement in its entirety. 

(2) Certain nonrecognition transfers of 
stock or securities of the transferred cor-
poration by the transferee foreign cor-
poration. (i) If, during the period the 
gain recognition agreement is in effect, 
the transferee foreign corporation dis-
poses of all or a portion of the stock of 
the transferred corporation in a trans-
action in which gain or loss would not 
be required to be recognized by the 
transferee foreign corporation under 
U.S. income tax principles, such dis-
position will not be treated as a dis-
position within the meaning of para-
graph (e) of this section if the trans-
feree foreign corporation receives (or is 
deemed to receive), in exchange for the 
property disposed of, stock in a cor-
poration, or an interest in a partner-
ship, that acquired the transferred 
property (or receives stock in a cor-
poration that controls the corporation 
acquiring the transferred property); 
and the U.S. transferor complies with 
the requirements of paragraphs 
(g)(2)(ii) through (iv) of this section. 

(ii) The U.S. transferor must provide 
a notice of the transfer with its next 
annual certification under paragraph 
(b)(5) of this section, setting forth— 

(A) A description of the transfer; 
(B) The applicable nonrecognition 

provision; and 
(C) The name, address, and taxpayer 

identification number (if any) of the 
new transferee of the transferred prop-
erty. 

(iii) The U.S. transferor must provide 
with its next annual certification a 
new agreement to recognize gain (in 
accordance with the rules of paragraph 
(b) of this section) if, prior to the close 
of the fifth full taxable year following 
the taxable year of the initial transfer, 
either— 

(A) The initial transferee foreign cor-
poration disposes of the interest (if 
any) which it received in exchange for 
the transferred property (other than in 
a disposition which itself qualifies 
under the rules of this paragraph 
(g)(2)); or 

(B) The corporation or partnership 
that acquired the property disposes of 
such property (other than in a disposi-
tion which itself qualifies under the 
rules of this paragraph (g)(2)); or 

(C) There is any other disposition 
that has the effect of an indirect dis-
position of the transferred property. 

(iv) If the U.S. transferor is required 
to enter into a new gain recognition 
agreement, as provided in paragraph 
(g)(2)(iii) of this section, the U.S. trans-
feror must provide with its next annual 
certification (described in paragraph 
(b)(5) of this section) a statement that 
arrangements have been made, in con-
nection with the nonrecognition trans-
fer, ensuring that the U.S. transferor 
will be informed of any subsequent dis-
position of property with respect to 
which recognition of gain would be re-
quired under the agreement. 

(3) Certain nonrecognition transfers of 
assets by the transferred corporation. A 
disposition by the transferred corpora-
tion of all or a portion of its assets in 
a transaction in which gain or loss 
would not be required to be recognized 
by the transferred corporation under 
U.S. income tax principles, will not be 
treated as a disposition within the 
meaning of paragraph (e)(3) of this sec-
tion if the transferred corporation re-
ceives in exchange stock or securities 
in a corporation or an interest in a 
partnership that acquired the assets of 
the transferred corporation (or receives 
stock in a corporation that controls 
the corporation acquiring the assets). 
If the transaction would be treated as a 
disposition of substantially all of the 
transferred corporation’s assets, the 
preceding sentence shall only apply if 
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the U.S. transferor complies with re-
porting requirements comparable to 
those of paragraphs (g)(2)(ii) through 
(iv) of this section, providing for no-
tice, an agreement to recognize gain in 
the case of a direct or indirect disposi-
tion of the assets previously held by 
the transferred corporation, and an as-
surance that necessary information 
will be provided to appropriate parties. 

(h) Transactions that terminate the 
gain recognition agreement—(1) Taxable 
disposition of stock or securities of trans-
feree foreign corporation by U.S. trans-
feror. (i) If the U.S. transferor disposes 
of all of the stock of the transferee for-
eign corporation that it received in the 
initial transfer in a transaction in 
which all realized gain (if any) is recog-
nized currently, then the gain recogni-
tion agreement shall terminate and 
have no further effect. If the transferor 
disposes of a portion of the stock of the 
transferee foreign corporation that it 
received in the initial transfer in a tax-
able transaction, then in the event 
that the gain recognition agreement is 
later triggered, the transferor shall be 
required to recognize only a propor-
tionate amount of the gain subject to 
the gain recognition agreement that 
would otherwise be required to be rec-
ognized on a subsequent disposition of 
the transferred property under the 
rules of paragraph (b)(2) of this section. 
The proportion required to be recog-
nized shall be determined by reference 
to the percentage of stock (by value) of 
the transferee foreign corporation re-
ceived in the initial transfer that is re-
tained by the United States transferor. 

(ii) The rule of this paragraph (h) is 
illustrated by the following example: 

Example. A, a United States citizen, owns 
100 percent of the outstanding stock of for-
eign corporation X. In a transaction de-
scribed in section 351, A exchanges his stock 
in X (and other assets) for 100 percent of the 
outstanding voting and nonvoting stock of 
foreign corporation Y. A submits an agree-
ment under the rules of this section to recog-
nize gain upon a later disposition. In the fol-
lowing year, A disposes of 60 percent of the 
fair market value of the stock of Y, thus ter-
minating 60 percent of the gain recognition 
agreement. One year thereafter, Y disposes 
of 50 percent of the fair market value of the 
stock of X. A is required to include in his in-
come in the year of the later disposition 20 
percent (40 percent interest in Y multiplied 
by a 50 percent disposition of X) of the gain 

that A realized but did not recognize on his 
initial transfer of X stock to Y. 

(2) Certain dispositions by a domestic 
transferred corporation of substantially 
all of its assets. If the transferred cor-
poration is a domestic corporation and 
the U.S. transferor and the transferred 
corporation filed a consolidated Fed-
eral income tax return at the time of 
the transfer, the gain recognition 
agreement shall terminate and cease to 
have effect if, during the term of such 
agreement, the transferred corporation 
disposes of substantially all of its as-
sets in a transaction in which all real-
ized gain is recognized currently. If an 
indirect stock transfer necessitated the 
filing of the gain recognition agree-
ment, such agreement shall terminate 
if, immediately prior to the indirect 
transfer, the U.S. transferor and the 
acquired corporation filed a consoli-
dated return (or, in the case of a sec-
tion 368(a)(1)(A) and (a)(2)(E) reorga-
nization described in § 1.367(a)– 
3(d)(1)(ii), the U.S. transferor and the 
acquiring corporation filed a consoli-
dated return) and the transferred cor-
poration disposes of substantially all of 
its assets (taking into account 
§ 1.367(a)–3(d)(2)(v)) in a transaction in 
which all realized gain is recognized 
currently. 

(3) Distribution by transferee foreign 
corporation of stock of transferred cor-
poration that qualifies under section 355 
or section 337. If, during the term of the 
gain recognition agreement, the trans-
feree foreign corporation distributes to 
the U.S. transferor, in a transaction 
that qualifies under section 355, or in a 
liquidating distribution that qualifies 
under sections 332 and 337, the stock 
that initially necessitated the filing of 
the gain recognition agreement (and 
any additional stock received after the 
initial transfer), the gain recognition 
agreement shall terminate and have no 
further effect, provided that imme-
diately after the section 355 distribu-
tion or section 332 liquidation, the U.S. 
transferor’s basis in the transferred 
stock is less than or equal to the basis 
that it had in the transferred stock im-
mediately prior to the initial transfer 
that necessitated the GRA. 

(i) Effective date. The rules of this sec-
tion shall apply to transfers that occur 
on or after July 20, 1998. For matters 
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covered in this section for periods be-
fore July 20, 1998, the corresponding 
rules of § 1.367(a)–3T(g) (see 26 CFR part 
1, revised April 1, 1998) and Notice 87–85 
((1987–2 C.B. 395); see § 601.601(d)(2)(ii) of 
this chapter) apply. In addition, if a 
U.S. transferor entered into a gain rec-
ognition agreement for transfers prior 
to July 20, 1998, then the rules of 
§ 1.367(a)–3T(g) (see 26 CFR part 1, re-
vised April 1, 1998) shall continue to 
apply in lieu of this section in the 
event of any direct or indirect non-
recognition transfer of the same prop-
erty. See, also, § 1.367(a)–3(f). 

[T.D. 8770, 63 FR 33562, June 19, 1998, as 
amended by T.D. 9243, 71 FR 4288, Jan. 26, 
2006] 

§ 1.367(b)–0 Table of contents. 
This section lists the paragraphs con-

tained in §§ 1.367(b)–1 through 1.367(b)–6 
and 1.367(b)–12. 

§ 1.367(b)–1 Other transfers. 

(a) Scope. 
(b) General rules. 
(1) Rules. 
(2) Example. 
(c) Notice required. 
(1) In general. 
(2) Persons subject to section 367(b) notice. 
(3) Time and manner for filing notice. 
(i) United States persons described in 

§ 1.367(b)–1(c)(2). 
(ii) Foreign corporations described in 

§ 1.367(b)–1(c)(2). 
(4) Information required. 
(5) Abbreviated notice provision for share-

holders that make the election described in 
§ 1.367(b)–3(c)(3). 

(6) Supplemental published guidance. 

§ 1.367(b)–2 Definitions and special rules. 

(a) Controlled foreign corporation. 
(b) Section 1248 shareholder. 
(c) Section 1248 amount. 
(1) Rule. 
(2) Examples. 
(d) All earnings and profits amount. 
(1) General rule. 
(2) Rules for determining earnings and 

profits. 
(i) Domestic rules generally applicable. 
(ii) Certain adjustments to earnings and 

profits. 
(iii) Effect of section 332 liquidating dis-

tribution. 
(3) Amount attributable to a block of 

stock. 
(i) Application of section 1248 principles. 
(A) In general. 
(1) Rule. 

(2) Example. 
(B) Foreign shareholders. 
(ii) Limitation on amounts attributable to 

holding periods determined under section 
1223. 

(A) Rule. 
(B) Example. 
(iii) Exclusion of lower-tier earnings. 
(e) Treatment of deemed dividends. 
(1) In general. 
(2) Consequences of dividend characteriza-

tion. 
(3) Ordering rules. 
(4) Examples. 
(f) Deemed asset transfer and closing of 

taxable year in certain section 368(a)(1)(F) 
reorganizations. 

(1) Scope. 
(2) Deemed asset transfer. 
(3) Other applicable rules. 
(4) Closing of taxable year. 
(g) Stapled stock under section 269B. 
(h) Section 953(d) domestication elections. 
(1) Effect of election. 
(2) Post-election exchanges. 
(i) Section 1504(d) elections. 
(j) Sections 985 through 989. 
(1) Change in functional currency of a 

qualified business unit. 
(i) Rule. 
(ii) Example. 
(2) Previously taxed earnings and profits. 
(i) Exchanging shareholder that is a United 

States person. 
(ii) Exchanging shareholder that is a for-

eign corporation. 
(3) Other rules. 
(k) Partnerships, trusts and estates. 

§ 1.367(b)–3 Repatriation of foreign corporate 
assets in certain nonrecognition transactions. 

(a) Scope. 
(b) Exchange of stock owned directly by a 

United States shareholder or by certain for-
eign corporate shareholders. 

(1) Scope. 
(2) United States shareholder. 
(3) Income inclusion. 
(i) Inclusion of all earnings and profits 

amount. 
(ii) Examples. 
(iii)Recognition of exchange gain or loss 

with respect to capital. [Reserved] 
(4) [Reserved] 
(c) Exchange of stock owned by a United 

States person that is not a United States 
shareholder. 

(1) Scope. 
(2) Requirement to recognize gain. 
(3) Election to include all earnings and 

profits amount. 
(4) De minimis exception. 
(5) Examples. 
(d) Carryover of certain foreign taxes. 
(1) Rule. 
(2) Example. 

VerDate Aug<31>2005 09:35 May 09, 2006 Jkt 208086 PO 00000 Frm 00315 Fmt 8010 Sfmt 8010 Y:\SGML\208086.XXX 208086



306 

26 CFR Ch. I (4–1–06 Edition) § 1.367(b)–1 

§ 1.367(b)–4 Acquisition of foreign corporate 
stock or assets by a foreign corporation in cer-
tain nonrecognition transactions. 

(a) Scope. 
(b) Income inclusion. 
(1) Exchange that results in loss of status 

as section 1248 shareholder. 
(i) Rule. 
(ii) Examples. 
(2) Receipt by exchanging shareholder of 

preferred or other stock in certain instances. 
(i) Rule. 
(ii) Examples. 
(3) Certain recapitalizations. 
(c) Exclusion of deemed dividend from for-

eign personal holding company income. 
(1) Rule. 
(2) Example. 
(d) Rules for subsequent exchanges. 
(1) In general. 
(2) Subsequent dispositions by a foreign ac-

quiring corporation. 
(3) Examples. 

§ 1.367(b)–5 Distributions of stock described in 
section 355. 

(a) In general. 
(1) Scope. 
(2) Treatment of distributees as exchang-

ing shareholders. 
(b) Distribution by a domestic corporation. 
(1) General rule. 
(2) Section 367(e) transactions. 
(3) Determining whether distributees are 

individuals. 
(4) Applicable cross-references. 
(c) Pro rata distribution by a controlled 

foreign corporation. 
(1) Scope. 
(2) Adjustment to basis in stock and in-

come inclusion. 
(3) Interaction with § 1.367(b)–2(e)(3)(ii). 
(4) Basis redistribution. 
(d) Non-pro rata distribution by a con-

trolled foreign corporation. 
(1) Scope. 
(2) Treatment of certain shareholders as 

distributees. 
(3) Inclusion of excess section 1248 amount 

by exchanging shareholder. 
(4) Interaction with § 1.367(b)–2(e)(3)(ii). 
(i) Limited application. 
(ii) Interaction with predistribution 

amount. 
(e) Definitions. 
(1) Predistribution amount. 
(2) Postdistribution amount. 
(f) Exclusion of deemed dividend from for-

eign personal holding company income. 
(g) Examples. 

§ 1.367(b)–6 Effective dates and coordination 
rules. 

(a) Effective date. 
(1) In general. 
(2) Exception. 

(b) Certain recapitalizations described in 
§ 1.367(b)–4(b)(3). 

(c) Use of reasonable method to comply 
with prior published guidance. 

(1) Prior exchanges. 
(2) Future exchanges. 
(d) Effect of removal of attribution rules. 

§ 1.367(b)–12 Subsequent treatment of amounts 
attributed or included in income. 

(a) In general. 
(b) Applicable rules. 
(c) Effective date. 

[T.D. 8862, 65 FR 3596, Jan. 24, 2000; 65 FR 
66501, Nov. 6, 2000, as amended by T.D. 8937, 66 
FR 2257, Jan. 11, 2001] 

§ 1.367(b)–1 Other transfers. 
(a) Scope. The regulations promul-

gated under section 367(b) (the section 
367(b) regulations) set forth rules re-
garding the proper inclusions and ad-
justments that must be made as a re-
sult of an exchange described in section 
367(b) (a section 367(b) exchange). A 
section 367(b) exchange is any exchange 
described in section 332, 351, 354, 355, 356 
or 361, with respect to which the status 
of a foreign corporation as a corpora-
tion is relevant for determining the ex-
tent to which income shall be recog-
nized or for determining the effect of 
the transaction on earnings and prof-
its, basis of stock or securities, basis of 
assets, or other relevant tax attributes. 
For rules coordinating the concurrent 
application of sections 367(a) and (b), 
see § 1.367(a)–3(b)(2). 

(b) General rules—(1) Rules. The fol-
lowing general rules apply under the 
section 367(b) regulations— 

(i) A foreign corporation in a section 
367(b) exchange is considered to be a 
corporation and, as a result, all of the 
related provisions (e.g., section 381) 
shall apply, except to the extent pro-
vided in the section 367(b) regulations; 
and 

(ii) Nothing in the section 367(b) reg-
ulations shall permit— 

(A) The nonrecognition of income 
that would otherwise be required to be 
recognized under another provision of 
the Internal Revenue Code or the regu-
lations thereunder; or 

(B) The recognition of a loss or de-
duction that would otherwise not be 
recognized under another provision of 
the Internal Revenue Code or the regu-
lations thereunder. 
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(2) Example. The following example il-
lustrates the rules of this paragraph 
(b): 

Example. (i) Facts. DC, a domestic corpora-
tion, owns 90 percent of P, a partnership. The 
remaining 10 percent of P is owned by a per-
son unrelated to DC. P owns all of the out-
standing stock of FC, a controlled foreign 
corporation. FC liquidates into P. 

(ii) Result. FC’s liquidation is not a trans-
action described in section 332. Nothing in 
the section 367(b) regulations, including 
§ 1.367(b)–2(k), permits FC’s liquidation to 
qualify as a liquidation described in section 
332. 

(c) Notice Required—(1) In general. A 
notice under this paragraph (c) (section 
367(b) notice) must be filed with regard 
to any person described in paragraph 
(c)(2) of this section. A section 367(b) 
notice must be filed in the time and 
manner described in paragraph (c)(3) of 
this section and must include the infor-
mation described in paragraph (c)(4) of 
this section. 

(2) Persons subject to section 367(b) no-
tice. The following persons are de-
scribed in this paragraph (c)(2)— 

(i) A shareholder described in 
§ 1.367(b)–3(b)(1) that realizes income in 
a transaction described in § 1.367(b)– 
3(a); 

(ii) A shareholder that makes the 
election described in § 1.367(b)–3(c)(3); 

(iii) A shareholder described in 
§ 1.367(b)–4(b)(1)(i)(A)(1) or (2) that real-
izes income in a transaction described 
in § 1.367(b)–4(a); and 

(iv) A shareholder that realizes in-
come in a transaction described in 
§ 1.367(b)–5(c) or 1.367(b)–5(d) and that is 
either— 

(A) A section 1248 shareholder of the 
distributing or controlled corporation; 
or 

(B) A foreign corporation with one or 
more shareholders that are described in 
paragraph (c)(2)(iv)(A) of this section. 

(3) Time and manner for filing notice— 
(i) United States persons described in 
§ 1.367(b)–1(c)(2). A United States person 
described in paragraph (c)(2) of this 
section must file a section 367(b) notice 
attached to a timely filed Federal tax 
return (including extensions) for the 
person’s taxable year in which income 
is realized in the section 367(b) ex-
change. In the case of a shareholder 
that makes the election described in 
§ 1.367(b)–3(c)(3), notification of such 

election must be sent to the foreign ac-
quired corporation (or its successor in 
interest) on or before the date the sec-
tion 367(b) notice is filed, so that ap-
propriate corresponding adjustments 
can be made in accordance with the 
rules of § 1.367(b)–2(e). 

(ii) Foreign corporations described in 
§ 1.367(b)–1(c)(2). Each United States 
person listed in this paragraph (c)(3)(ii) 
must file a section 367(b) notice with 
regard to a foreign corporation de-
scribed in paragraph (c)(2) of this sec-
tion. Such notice must be attached to 
a timely filed Federal tax return (in-
cluding extensions) for the United 
States person’s taxable year in which 
income is realized in the section 367(b) 
exchange and, if the United States per-
son is required to file a Form 5471 (In-
formation Return of U.S. Persons With 
Respect to Certain Foreign Corpora-
tions), the section 367(b) notice must be 
attached to the Form 5471. The fol-
lowing persons are listed in this para-
graph (c)(3)(ii)— 

(A) United States shareholders (as 
defined in § 1.367(b)–3(b)(2)) of foreign 
corporations described in paragraph 
(c)(2)(i) of this section; and 

(B) Section 1248 shareholders of for-
eign corporations described in para-
graph (c)(2)(iii) or (iv) of this section. 

(4) Information required. Except as 
provided in paragraph (c)(5) of this sec-
tion, a section 367(b) notice shall in-
clude the following information— 

(i) A statement that the exchange is 
a section 367(b) exchange; 

(ii) A complete description of the ex-
change; 

(iii) A description of any stock, secu-
rities or other consideration trans-
ferred or received in the exchange; 

(iv) A statement that describes any 
amount required, under the section 
367(b) regulations, to be taken into ac-
count as income or loss or as an adjust-
ment to basis, earnings and profits, or 
other tax attributes as a result of the 
exchange; 

(v) Any information that is or would 
be required to be furnished with a Fed-
eral income tax return pursuant to reg-
ulations under section 332, 351, 354, 355, 
356, 361 or 368 (whether or not a Federal 
income tax return is required to be 
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filed), if such information has not oth-
erwise been provided by the person fil-
ing the section 367(b) notice; 

(vi) Any information required to be 
furnished with respect to the exchange 
under sections 6038, 6038A, 6038B, 6038C 
or 6046, or the regulations under those 
sections, if such information has not 
otherwise been provided by the person 
filing the section 367(b) notice; and 

(vii) If applicable, a statement that 
the shareholder is making the election 
described in § 1.367(b)–3(c)(3). This 
statement must include— 

(A) A copy of the information the 
shareholder received from the foreign 
acquired corporation (or its successor 
in interest) establishing and substan-
tiating the shareholder’s all earnings 
and profits amount with respect to the 
shareholder’s stock in the foreign ac-
quired corporation; and 

(B) A representation that the share-
holder has notified the foreign acquired 
corporation (or its successor in inter-
est) that the shareholder is making the 
election described in § 1.367(b)–3(c)(3). 

(5) Abbreviated notice provision for 
shareholders that make the election de-
scribed in § 1.367(b)–3(c)(3). In the case of 
a foreign acquired corporation that has 
never had earnings and profits that 
would result in any shareholder having 
an all earnings and profits amount, a 
shareholder making the election de-
scribed in § 1.367(b)–3(c)(3) may satisfy 
the information requirements of para-
graph (c)(4) of this section by filing a 
section 367(b) notice that includes— 

(i) A statement from the foreign ac-
quired corporation (or its successor in 
interest) that the foreign acquired cor-
poration has never had any earnings 
and profits that would result in any 
shareholder having an all earnings and 
profits amount; and 

(ii) The information described in 
paragraphs (c)(4) (i) through (iii) of this 
section. 

(6) Supplemental published guidance. 
The section 367(b) notice requirements 
may be updated or amended by revenue 
procedure or other published guidance. 

[T.D. 8862, 65 FR 3597, Jan. 24, 2000; 65 FR 
66501, Nov. 6, 2000, as amended by T.D. 9243, 71 
FR 4288, Jan. 26, 2006] 

§ 1.367(b)–2 Definitions and special 
rules. 

(a) Controlled foreign corporation. The 
term controlled foreign corporation 
means a controlled foreign corporation 
as defined in section 957 (taking into 
account section 953(c)). 

(b) Section 1248 shareholder. The term 
section 1248 shareholder means any 
United States person that satisfies the 
ownership requirements of section 1248 
(a)(2) or (c)(2) with respect to a foreign 
corporation. 

(c) Section 1248 amount—(1) Rule. The 
term section 1248 amount with respect 
to stock in a foreign corporation means 
the net positive earnings and profits (if 
any) that would have been attributable 
to such stock and includible in income 
as a dividend under section 1248 and the 
regulations thereunder if the stock 
were sold by the shareholder. In the 
case of a transaction in which the 
shareholder is a foreign corporation 
(foreign shareholder), the following ad-
ditional rules shall apply— 

(i) The foreign shareholder shall be 
deemed to be a United States person 
for purposes of this paragraph (c), ex-
cept that the foreign shareholder shall 
not be considered a United States per-
son for purposes of determining wheth-
er the stock owned by the foreign 
shareholder is stock of a controlled for-
eign corporation; and 

(ii) The foreign shareholder’s holding 
period in the stock of the foreign cor-
poration shall be determined by ref-
erence to the period that the foreign 
shareholder’s section 1248 shareholders 
held (directly or indirectly) an interest 
in the foreign corporation. This para-
graph (c)(1)(ii) applies in addition to 
the section 1248 regulations’ incorpora-
tion of section 1223 holding periods, as 
modified by § 1.367(b)–4(d) (as applica-
ble). 

(2) Examples. The following examples 
illustrate the rules of this paragraph 
(c): 

Example 1. (i) Facts. DC, a domestic cor-
poration, owns all of the outstanding stock 
of FC1, a controlled foreign corporation 
(CFC). FC1 owns all of the outstanding stock 
of FC2, a CFC. DC has always owned all of 
the stock of FC1, and FC1 has always owned 
all of the stock of FC2. 

(ii) Result. Under this paragraph (c), DC’s 
section 1248 amount with respect to its FC1 
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stock is computed by reference to all of 
FC1’s and FC2’s earnings and profits. See 
section 1248(c)(2). Because FC1’s section 1248 
shareholder (DC) always indirectly held all 
of the stock of FC2, FC1’s section 1248 
amount with respect to its FC2 stock is com-
puted by reference to all of FC2’s earnings 
and profits. 

Example 2. (i) Facts. DC, a domestic cor-
poration, owns 40 percent of the outstanding 
stock of FC1, a foreign corporation. The 
other 60 percent of FC1 stock is owned (di-
rectly and indirectly) by foreign persons that 
are unrelated to DC. FC1 owns all of the out-
standing stock of FC2, a foreign corporation. 
On January 1, 2001, DC purchases the remain-
ing 60 percent of FC1 stock. 

(ii) Result. Under this paragraph (c), DC’s 
section 1248 amount with respect to its FC1 
stock is computed by reference to FC1’s and 
FC2’s earnings and profits that accumulated 
on or after January 1, 2001, the date FC1 and 
FC2 became controlled foreign corporations 
(CFCs). See section 1248(a). Because FC1 is 
not considered a United States person for 
purposes of determining whether FC2 is a 
CFC, FC1’s section 1248 amount with respect 
to its FC2 stock is computed by reference to 
FC2’s earnings and profits that accumulated 
on or after January 1, 2001, the date FC2 be-
came an actual CFC. 

Example 3. (i) Facts. FC1, a foreign corpora-
tion, owns all of the outstanding stock of 
FC2, a foreign corporation. DC is a domestic 
corporation that is unrelated to FC1, FC2, 
and their direct and indirect owners. On Jan-
uary 1, 2001, DC purchases all of the out-
standing stock of FC1. 

(ii) Result. Under this paragraph (c), DC’s 
section 1248 amount with respect to its FC1 
stock is computed by reference to FC1’s and 
FC2’s earnings and profits that accumulated 
on or after January 1, 2001, the first day DC 
held the stock of FC1. See section 1248(a). 
FC1’s section 1248 amount with respect to its 
FC2 stock is computed by reference to FC2’s 
earnings and profits that accumulated on or 
after January 1, 2001, the first day FC1’s sec-
tion 1248 shareholder (DC) indirectly held the 
stock of FC2. 

Example 4. (i) Facts. DC, a domestic cor-
poration, directly owns all of the out-
standing stock of FC1 and FC2, controlled 
foreign corporations. DC has always owned 
all of the stock of FC1 and FC2. On January 
1, 2001, DC contributes all of the stock of FC2 
to FC1 in a nonrecognition exchange that 
does not require an income inclusion under 
the section 367(a) or 367(b) regulations. See 
§§ 1.367(a)–8 and 1.367(b)–4. 

(ii) Result. Under this paragraph (c), DC’s 
section 1248 amount with respect to its FC1 
stock is computed by reference to all of 
FC1’s and FC2’s earnings and profits. See 
section 1248(c)(2). Because FC1’s section 1248 
shareholder (DC) always held (directly or in-
directly) all of the stock of FC2, FC1’s sec-

tion 1248 amount with respect to its FC2 
stock is computed by reference to all of 
FC2’s earnings and profits. 

(d) All earnings and profits amount—(1) 
General rule. The term all earnings and 
profits amount with respect to stock in 
a foreign corporation means the net 
positive earnings and profits (if any) 
determined as provided under para-
graph (d)(2) of this section and attrib-
utable to such stock as provided under 
paragraph (d)(3) of this section. The all 
earnings and profits amount shall be 
determined without regard to the 
amount of gain that would be realized 
on a sale or exchange of the stock of 
the foreign corporation. 

(2) Rules for determining earnings and 
profits—(i) Domestic rules generally appli-
cable. For purposes of this paragraph 
(d), except as provided in sections 
312(k)(4) and (n)(8), 964 and 986, the 
earnings and profits of a foreign cor-
poration for any taxable year shall be 
determined according to principles sub-
stantially similar to those applicable 
to domestic corporations. 

(ii) Certain adjustments to earnings and 
profits. Notwithstanding paragraph 
(d)(2)(i) of this section, for purposes of 
this paragraph (d), the earnings and 
profits of a foreign corporation for any 
taxable year shall not include the 
amounts specified in section 1248(d). In 
the case of amounts specified in sec-
tion 1248(d)(4), the preceding sentence 
requires that the earnings and profits 
for any taxable year be decreased by 
the net positive amount (if any) of 
earnings and profits attributable to ac-
tivities described in section 1248(d)(4), 
and increased by the net reduction (if 
any) in earnings and profits attrib-
utable to activities described in section 
1248(d)(4). 

(iii) Effect of section 332 liquidating dis-
tribution. The all earnings and profits 
amount with respect to stock of a cor-
poration that distributes all of its 
property in a liquidation described in 
section 332 shall be determined without 
regard to the adjustments prescribed 
by section 312(a) and (b) resulting from 
the distribution of such property in liq-
uidation, except that gain or loss real-
ized by the corporation on the distribu-
tion shall be taken into account to the 
extent provided in section 312(f)(1). See 
§ 1.367(b)–3(b)(3)(ii) Example 3. 
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(3) Amount attributable to a block of 
stock—(i) Application of section 1248 prin-
ciples—(A) In general—(1) Rule. The all 
earnings and profits amount with re-
spect to stock of a foreign corporation 
is determined according to the attribu-
tion principles of section 1248 and the 
regulations thereunder. The attribu-
tion principles of section 1248 shall 
apply without regard to the require-
ments of section 1248 that are not rel-
evant to the determination of a share-
holder’s pro rata portion of earnings 
and profits. Thus, for example, the all 
earnings and profits amount is deter-
mined without regard to whether the 
foreign corporation was a controlled 
foreign corporation at any time during 
the five years preceding the section 
367(b) exchange in question, without re-
gard to whether the shareholder owned 
a 10 percent or greater interest in the 
stock, and without regard to whether 
the earnings and profits of the foreign 
corporation were accumulated in post- 
1962 taxable years or while the corpora-
tion was a controlled foreign corpora-
tion. 

(2) Example. The following example il-
lustrates the rules of this paragraph 
(d)(3)(i)(A): 

Example. (i) Facts. On January 1, 2001, DC, 
a domestic corporation, purchases 9 percent 
of the outstanding stock of FC, a foreign cor-
poration. On January 1, 2002, DC purchases 
an additional 1 percent of FC stock. On Jan-
uary 1, 2003, DC exchanges its stock in FC in 
a section 367(b) exchange in which DC is re-
quired to include the all earnings and profits 
amount in income. FC was not a controlled 
foreign corporation during the entire period 
DC held its FC stock. 

(ii) Result. The all earnings and profits 
amount with respect to DC’s stock in FC is 
computed by reference to 9 percent of FC’s 
earnings and profits from January 1, 2001, 
through December 31, 2001, and by reference 
to 10 percent of FC’s earnings and profits 
from January 1, 2002, through January 1, 
2003. 

(B) Foreign shareholders. In the case 
of a transaction in which the exchang-
ing shareholder is a foreign corporation 
(foreign shareholder), the following ad-
ditional rules shall apply— 

(1) The attribution principles of sec-
tion 1248 shall apply without regard to 
whether the person directly owning the 
stock is a United States person; and 

(2) The foreign shareholder’s holding 
period in the stock of the foreign ac-
quired corporation shall be determined 
by reference to the period that the for-
eign shareholder’s United States share-
holders (as defined in § 1.367(b)–3(b)(2)) 
held (directly or indirectly) an interest 
in the foreign acquired corporation. 
This paragraph (d)(3)(i)(B)(2) applies in 
addition to the section 1248 regula-
tions’ incorporation of section 1223 
holding periods, as modified by para-
graph (d)(3)(ii) of this section and 
§ 1.367(b)–4(d) (as applicable). 

(ii) Limitation on amounts attributable 
to holding periods determined under sec-
tion 1223—(A) Rule. In applying the at-
tribution principles of section 1248 and 
the regulations thereunder to deter-
mine the all earnings and profits 
amount with respect to the stock of a 
foreign corporation, earnings and prof-
its attributable to a section 1223(2) 
holding period that relates to a period 
of direct ownership of the stock of the 
foreign corporation by a non-United 
States person shall not be included, ex-
cept to the extent of earnings and prof-
its attributable to a period when the 
stock of the foreign corporation was in-
directly owned by United States share-
holders (as defined in § 1.367(b)–3(b)(2)). 

(B) Example. The following example 
illustrates the rules of this paragraph 
(d)(3)(ii): 

Example. (i) Facts. (A) FC1 is a foreign cor-
poration. The outstanding stock of FC1 is di-
rectly owned by the following unrelated per-
sons: 20 percent by DP, a domestic partner-
ship; 20 percent by DC, a domestic corpora-
tion; 20 percent by FC, a foreign corporation 
that is directly and indirectly owned by for-
eign persons; 20 percent by FP, a foreign 
partnership that is equally owned by 2 part-
ners, DI, a United States citizen, and FI, a 
nonresident alien; and 20 percent by a vari-
ety of minority shareholders, none of whom 
owns, applying the ownership rules of sec-
tion 958, 10 percent or more of the out-
standing stock of FC (the small share-
holders). 

(B) FC1 owns all of the outstanding stock 
of FC2, a foreign corporation that is not a 
controlled foreign corporation subject to the 
rules of section 953(c). FC2 has net positive 
earnings and profits. In a reorganization de-
scribed in section 368(a)(1)(B), DA, a domes-
tic corporation, acquires all of the stock of 
FC2 from FC1 in exchange for DA voting 
stock. 

(ii) Result. (A) Under section 1223(2), DA 
holds the stock of FC2 with a holding period 
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that includes the period that FC2 was held 
by FC1. As a result, the rules of this para-
graph (d)(3)(ii) apply for purposes of com-
puting DA’s all earnings and profits amount. 

(B) In applying the attribution principles 
of section 1248, earnings and profits attrib-
utable to a section 1223(2) holding period 
that refers to a period of direct ownership of 
the stock of a foreign corporation by a non- 
United States person are not included, ex-
cept to the extent the stock of the foreign 
corporation was indirectly owned by United 
States shareholders as defined in § 1.367(b)– 
3(b)(2). Accordingly, DA’s all earnings and 
profits amount does not include the FC2 
earnings and profits attributable to FC, FI, 
and the small shareholders. DA’s all earnings 
and profits amount does include the FC2 
earnings and profits attributable to DP, DC, 
and DI. See § 1.367(b)–2(k) for rules con-
cerning the treatment of partnerships under 
the section 367(b) regulations. 

(iii) Exclusion of lower-tier earnings. In ap-
plying the attribution principles of section 
1248 and the regulations thereunder to deter-
mine the all earnings and profits amount 
with respect to stock of a foreign corpora-
tion, the earnings and profits of subsidiaries 
of the foreign corporation shall not be taken 
into account notwithstanding section 
1248(c)(2). 

(e) Treatment of deemed dividends—(1) 
In general. In certain circumstances 
these regulations provide that an ex-
changing shareholder shall include an 
amount in income as a deemed divi-
dend. This paragraph provides rules for 
the treatment of the deemed dividend. 

(2) Consequences of dividend character-
ization. A deemed dividend described in 
paragraph (e)(1) of this section shall be 
treated as a dividend for purposes of 
the Internal Revenue Code. The deemed 
dividend shall be considered as paid out 
of the earnings and profits with respect 
to which the amount of the deemed 
dividend was determined. Thus, for ex-
ample, a deemed dividend that is deter-
mined by reference to the all earnings 
and profits amount or the section 1248 
amount will never be considered as 
paid out of (and therefore will never re-
duce) earnings and profits specified in 
section 1248(d), because such earnings 
and profits are excluded in computing 
the all earnings and profits amount 
(under paragraph (d)(2)(ii) of this sec-
tion) and the section 1248 amount 
(under section 1248(d) and paragraph 
(c)(1) of this section). If the deemed 
dividend is determined by reference to 
the earnings and profits of a foreign 

corporation that is owned indirectly 
(i.e., through one or more tiers of inter-
mediate owners) by the person that is 
required to include the deemed divi-
dend in income, the deemed dividend 
shall be considered as having been paid 
by such corporation to such person 
through the intermediate owners, rath-
er than directly to such person. 

(3) Ordering rules. In the case of an 
exchange of stock in which the ex-
changing shareholder is treated as re-
ceiving a deemed dividend from a for-
eign corporation, the following order-
ing rules concerning the timing, treat-
ment, and effect of such a deemed divi-
dend shall apply. See also paragraph 
(j)(2) of this section. 

(i) For purposes of the section 367(b) 
regulations, the gain realized by an ex-
changing shareholder shall be deter-
mined before increasing (as provided in 
paragraph (e)(3)(ii) of this section) the 
basis in the stock of the foreign cor-
poration by the amount of the deemed 
dividend. 

(ii) Except as provided in paragraph 
(e)(3)(i) of this section, the deemed div-
idend shall be considered to be received 
immediately before the exchanging 
shareholder’s receipt of consideration 
for its stock in the foreign corporation, 
and the shareholder’s basis in the stock 
exchanged shall be increased by the 
amount of the deemed dividend. Such 
basis increase shall be taken into ac-
count before determining the gain oth-
erwise recognized on the exchange (for 
example, under section 356), the basis 
that the exchanging shareholder takes 
in the property that it receives in the 
exchange (under section 358(a)(1)), and 
the basis that the transferee otherwise 
takes in the transferred stock (under 
section 362). 

(iii) Except as provided in paragraph 
(e)(3)(i) of this section, the earnings 
and profits of the appropriate foreign 
corporation shall be reduced by the 
deemed dividend amount before deter-
mining the consequences of the rec-
ognition of gain in excess of the 
deemed dividend amount (for example, 
under section 356(a)(2) or sections 
356(a)(1) and 1248). 

(4) Examples. The following examples 
illustrate the rules of this paragraph 
(e): 
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Example 1. DC, a domestic corporation, ex-
changes stock in FC, a foreign corporation, 
in a section 367(b) exchange in which DC in-
cludes the all earnings and profits amount in 
income as a deemed dividend. Under para-
graph (e)(2) of this section, a deemed divi-
dend is treated as a dividend for purposes of 
the Internal Revenue Code. As a result, if the 
requirements of section 902 are met, DC may 
qualify for a deemed paid foreign tax credit 
with respect to the deemed dividend that it 
receives from FC. 

Example 2. DC, a domestic corporation, ex-
changes stock in FC1, a foreign corporation 
that is a controlled foreign corporation, in a 
transaction in which DC is required to in-
clude the section 1248 amount in income as a 
deemed dividend. A portion of the section 
1248 amount is determined by reference to 
the earnings and profits of FC1 (the upper- 
tier portion of the section 1248 amount), and 
the remainder of the section 1248 amount is 
determined by reference to the earnings and 
profits of FC2, which is a wholly owned for-
eign subsidiary of FC1 (the lower-tier portion 
of the section 1248 amount). Under paragraph 
(e)(2) of this section, DC computes its 
deemed paid foreign tax credit as if the 
lower-tier portion of the section 1248 amount 
were distributed as a dividend by FC2 to FC1, 
and as if such portion and the upper-tier por-
tion of the section 1248 amount were then 
distributed as a dividend by FC1 to DC. 

Example 3. DC, a domestic corporation, ex-
changes stock in FC, a foreign corporation 
that is a controlled foreign corporation, in a 
transaction in which DC realizes gain of $100 
(prior to the application of the section 367(b) 
regulations). In connection with the trans-
action, DC is required to include $40 in in-
come as a deemed dividend under the section 
367(b) regulations. In addition to receiving 
property permitted to be received under sec-
tion 354 without the recognition of gain, DC 
also receives cash in the amount of $70. 
Under paragraph (e)(3) of this section, the $40 
deemed dividend increases DC’s basis in its 
FC stock before determining the gain to be 
recognized under section 356. Thus, in apply-
ing section 356, DC is considered to realize 
$60 of gain on the exchange, all of which is 
recognized under section 356(a)(1). 

(f) Deemed asset transfer and closing of 
taxable year in certain section 368(a)(1)(F) 
reorganizations—(1) Scope. This para-
graph applies to a reorganization de-
scribed in section 368(a)(1)(F) in which 
the transferor corporation is a foreign 
corporation. 

(2) Deemed asset transfer. In a reorga-
nization described in paragraph (f)(1) of 
this section, there is considered to 
exist— 

(i) A transfer of assets by the foreign 
transferor corporation to the acquiring 

corporation in exchange for stock (or 
stock and securities) of the acquiring 
corporation and the assumption by the 
acquiring corporation of the foreign 
transferor corporation’s liabilities; 

(ii) A distribution of such stock (or 
stock and securities) by the foreign 
transferor corporation to its share-
holders (or shareholders and security 
holders); and 

(iii) An exchange by the foreign 
transferor corporation’s shareholders 
(or shareholders and security holders) 
of their stock (or stock and securities) 
for stock (or stock and securities) of 
the acquiring corporation. 

(3) Other applicable rules. For purposes 
of this paragraph (f), it is immaterial 
that the applicable foreign or domestic 
law treats the acquiring corporation as 
a continuation of the foreign transferor 
corporation. 

(4) Closing of taxable year. In a reorga-
nization described in paragraph (f)(1) of 
this section, the taxable year of the 
foreign transferor corporation shall 
end with the close of the date of the 
transfer and, except as otherwise re-
quired under the Internal Revenue 
Code (e.g. section 1502 and the regula-
tions thereunder), the taxable year of 
the acquiring corporation shall end 
with the close of the date on which the 
transferor’s taxable year would have 
ended but for the occurrence of the re-
organization if— 

(i) The acquiring corporation is a do-
mestic corporation; or 

(ii) The foreign transferor corpora-
tion has effectively connected earnings 
and profits (as defined in section 884(d)) 
or accumulated effectively connected 
earnings and profits (as defined in sec-
tion 884(b)(2)(B)(ii)). 

(g) Stapled stock under section 269B. 
For rules addressing the deemed con-
version of a foreign corporation to a 
domestic corporation under section 
269B, see § 1.269B–1(c). 

(h) Section 953(d) domestication elec-
tions—(1) Effect of election. A foreign 
corporation that elects under section 
953(d) to be treated as a domestic cor-
poration shall be treated for purposes 
of section 367(b) as transferring, as of 
the first day of the first taxable year 
for which the election is effective, all 
of its assets to a domestic corporation 
in a reorganization described in section 
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368(a)(1)(F). Notwithstanding para-
graph (d) of this section, for purposes 
of determining the consequences of the 
reorganization under § 1.367(b)–3, the all 
earnings and profits amount shall not 
be considered to include earnings and 
profits accumulated in taxable years 
beginning before January 1, 1988. 

(2) Post-election exchanges. For pur-
poses of applying section 367(b) to post- 
election exchanges with respect to a 
corporation that has made a valid elec-
tion under section 953(d) to be treated 
as a domestic corporation, such cor-
poration shall be treated as a domestic 
corporation as to earnings and profits 
that were taken into account at the 
time of the section 953(d) election or 
which accrue after such election, and 
shall be treated as a foreign corpora-
tion as to earnings and profits accumu-
lated in taxable years beginning before 
January 1, 1988. Thus, for example, if 
the section 953(d) corporation subse-
quently transfers its assets to a domes-
tic corporation (other than another 
section 953(d) corporation) in a trans-
action described in section 381(a), the 
rules of § 1.367(b)–3 shall apply to such 
transaction to the extent of the section 
953(d) corporation’s earnings and prof-
its accumulated in taxable years begin-
ning before January 1, 1988. 

(i) Section 1504(d) elections. An elec-
tion under section 1504(d), which per-
mits certain foreign corporations to be 
treated as domestic corporations, is 
treated as a transfer of property to a 
domestic corporation and will gen-
erally constitute a reorganization de-
scribed in section 368(a)(1)(F). However, 
if an election under section 1504(d) is 
made with respect to a foreign corpora-
tion from the first day of the foreign 
corporation’s existence, then the for-
eign corporation shall be treated as a 
domestic corporation, and the section 
367(b) regulations will not apply. 

(j) Sections 985 through 989—(1) Change 
in functional currency of a qualified busi-
ness unit—(i) Rule. If, as a result of a 
transaction described in section 381(a), 
a qualified business unit (as defined in 
section 989(a)) (QBU) has a different 
functional currency determined under 
the rules of section 985(b) than it used 
prior to the transaction, then the QBU 
shall be deemed to have automatically 
changed its functional currency imme-

diately prior to the transaction. A QBU 
that is deemed to change its functional 
currency pursuant to this paragraph (j) 
must make the adjustments described 
in § 1.985–5. 

(ii) Example. The following example 
illustrates the rule of this paragraph 
(j)(1): 

Example. (i) Facts. DC, a domestic corpora-
tion, owns 100 percent of FC1, a foreign cor-
poration. FC1 owns and operates a qualified 
business unit (QBU) (B1) in France, whose 
functional currency is the euro. FC2, an un-
related foreign corporation, owns and oper-
ates a QBU (B2) in France, whose functional 
currency is the dollar. FC2 acquires FC1’s as-
sets (including B1) in a reorganization de-
scribed in section 368(a)(1)(C). As a part of 
the reorganization, B1 and B2 combine their 
operations into one QBU. Applying the rules 
of section 985(b), the functional currency of 
the combined operations of B1 and B2 is the 
euro. 

(ii) Result. FC2’s acquisition of FC1’s assets 
is a section 367(b) exchange that is described 
in section 381(a). Because the functional cur-
rency of the combined operations of B1 and 
B2 after the exchange is the euro, B2 is 
deemed to have automatically changed its 
functional currency to the euro immediately 
prior to the section 367(b) exchange. B2 must 
make the adjustments described in § 1.985–5. 

(2) Previously taxed earnings and prof-
its—(i) Exchanging shareholder that is a 
United States person. If an exchanging 
shareholder that is a United States 
person is required to include in income 
either the all earnings and profits 
amount or the section 1248 amount 
under the provisions of § 1.367(b)–3 or 
1.367(b)–4, then immediately prior to 
the exchange, and solely for the pur-
pose of computing exchange gain or 
loss under section 986(c), the exchang-
ing shareholder shall be treated as re-
ceiving a distribution of previously 
taxed earnings and profits from the ap-
propriate foreign corporation that is 
attributable (under the principles of 
section 1248) to the exchanged stock. If 
an exchanging shareholder that is a 
United States person is a distributee in 
an exchange described in § 1.367(b)–5(c) 
or (d), then immediately prior to the 
exchange, and solely for the purpose of 
computing exchange gain or loss under 
section 986(c), the exchanging share-
holder shall be treated as receiving a 
distribution of previously taxed earn-
ings and profits from the appropriate 
foreign corporation to the extent such 
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shareholder has a diminished interest 
in such previously taxed earnings and 
profits after the exchange. The ex-
change gain or loss recognized under 
this paragraph (j)(2)(i) will increase or 
decrease the exchanging shareholder’s 
adjusted basis in the stock of the for-
eign corporation, including for pur-
poses of computing gain or loss realized 
with respect to the stock on the trans-
action. The exchanging shareholder’s 
dollar basis with respect to each ac-
count of previously taxed income shall 
be increased or decreased by the ex-
change gain or loss recognized. 

(ii) Exchanging shareholder that is a 
foreign corporation. If an exchanging 
shareholder that is a foreign corpora-
tion is required to include in income 
either the all earnings and profits 
amount or the section 1248 amount 
under the provisions of § 1.367(b)–3 or 
1.367(b)–4, then, immediately prior to 
the exchange, the exchanging share-
holder shall be treated as receiving a 
distribution of previously taxed earn-
ings and profits from the appropriate 
foreign corporation that is attributable 
(under the principles of section 1248) to 
the exchanged stock. If an exchanging 
shareholder that is a foreign corpora-
tion is a distributee in an exchange de-
scribed in § 1.367(b)–5(c) or (d), then the 
exchanging shareholder shall be treat-
ed as receiving (immediately prior to 
the exchange) a distribution of pre-
viously taxed earnings and profits from 
the appropriate foreign corporation. 
Such distribution shall be measured by 
the extent to which the exchanging 
shareholder’s direct or indirect United 
States shareholders (as defined in sec-
tion 951(b)) have a diminished interest 
in such previously taxed earnings and 
profits after the exchange. 

(3) Other rules. See sections 985 
through 989 for other currency rules 
that may apply in connection with a 
section 367(b) exchange. 

(k) Partnerships, trusts and estates. In 
applying the section 367(b) regulations, 
stock of a corporation that is owned by 
a foreign partnership, trust or estate 
shall be considered as owned propor-
tionately by its partners, owners, or 
beneficiaries under the principles of 
§ 1.367(e)–1(b)(2). Stock owned by an en-
tity that is disregarded as an entity 
separate from its owner under 

§ 301.7701–3 is owned directly by the 
owner of such entity. In applying 
§ 1.367(b)–5(b), the principles of 
§ 1.367(e)–1(b)(2) shall also apply to a do-
mestic partnership, trust or estate. 

[T.D. 8862, 65 FR 3598, Jan. 24, 2000; 65 FR 
66501, Nov. 6, 2000, as amended by T.D. 9216, 70 
FR 43760, July 29, 2005] 

§ 1.367(b)–3 Repatriation of foreign 
corporate assets in certain non-
recognition transactions. 

(a) Scope. This section applies to an 
acquisition by a domestic corporation 
(the domestic acquiring corporation) of 
the assets of a foreign corporation (the 
foreign acquired corporation) in a liq-
uidation described in section 332 or an 
asset acquisition described in section 
368(a)(1). 

(b) Exchange of stock owned directly by 
a United States shareholder or by certain 
foreign corporate shareholders—(1) Scope. 
This paragraph (b) applies in the case 
of an exchanging shareholder that is ei-
ther— 

(i) A United States shareholder of the 
foreign acquired corporation; or 

(ii) A foreign corporation with re-
spect to which there are one or more 
United States shareholders. 

(2) United States shareholder. For pur-
poses of this section (and for purposes 
of the other section 367(b) regulation 
provisions that specifically refer to 
this paragraph (b)(2)), the term United 
States shareholder means any share-
holder described in section 951(b) (with-
out regard to whether the foreign cor-
poration is a controlled foreign cor-
poration), and also any shareholder de-
scribed in section 953(c)(1)(A) (but only 
if the foreign corporation is a con-
trolled foreign corporation as defined 
in section 953(c)(1)(B) subject to the 
rules of section 953(c)). 

(3) Income inclusion—(i) Inclusion of 
all earnings and profits amount. An ex-
changing shareholder shall include in 
income as a deemed dividend the all 
earnings and profits amount with re-
spect to its stock in the foreign ac-
quired corporation. For the con-
sequences of the deemed dividend, see 
§ 1.367(b)–2(e). Notwithstanding 
§ 1.367(b)–2(e), however, a deemed divi-
dend from the foreign acquired cor-
poration to an exchanging foreign cor-
porate shareholder shall not qualify for 
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the exception from foreign personal 
holding company income provided by 
section 954(c)(3)(A)(i), although it may 
qualify for the look-through treatment 
provided by section 904(d)(3) if the re-
quirements of that section are met 
with respect to the deemed dividend. 

(ii) Examples. The following examples 
illustrate the rules of paragraph 
(b)(3)(i) of this section: 

Example 1— (i) Facts. DC, a domestic cor-
poration, owns all of the outstanding stock 
of FC, a foreign corporation. The stock of FC 
has a value of $100, and DC has a basis of $30 
in such stock. The all earnings and profits 
amount attributable to the FC stock owned 
by DC is $20, of which $15 is described in sec-
tion 1248(a) and the remaining $5 is not (for 
example, because it accumulated prior to 
1963). FC has a basis of $50 in its assets. In a 
liquidation described in section 332, FC dis-
tributes all of its property to DC, and the FC 
stock held by DC is canceled. 

(ii) Result. Under paragraph (b)(3)(i) of this 
section, DC must include $20 in income as a 
deemed dividend from FC. Under section 
337(a) FC does not recognize gain or loss in 
the assets that it distributes to DC, and 
under section 334(b), DC takes a basis of $50 
in such assets. Because the requirements of 
section 902 are met, DC qualifies for a 
deemed paid foreign tax credit with respect 
to the deemed dividend that it receives from 
FC. 

Example 2— (i) Facts. DC, a domestic cor-
poration, owns all of the outstanding stock 
of FC, a foreign corporation. The stock of FC 
has a value of $100, and DC has a basis of $30 
in such stock. The all earnings and profits 
amount attributable to the FC stock owned 
by DC is $75. FC has a basis of $50 in its as-
sets. In a liquidation described in section 332, 
FC distributes all of its property to DC, and 
the FC stock held by DC is canceled. 

(ii) Result. Under paragraph (b)(3)(i) of this 
section, DC must include $75 in income as a 
deemed dividend from FC. Under section 
337(a) FC does not recognize gain or loss in 
the assets that it distributes to DC, and 
under section 334(b), DC takes a basis of $50 
in such assets. Because the requirements of 
section 902 are met, DC qualifies for a 
deemed paid foreign tax credit with respect 
to the deemed dividend that it receives from 
FC. 

Example 3— (i) Facts. DC, a domestic cor-
poration, owns 80 percent of the outstanding 
stock of FC, a foreign corporation. DC has 
owned its 80 percent interest in FC since FC 
was incorporated. The remaining 20 percent 
of the outstanding stock of FC is owned by a 
person unrelated to DC (the minority share-
holder). The stock of FC owned by DC has a 
value of $80, and DC has a basis of $24 in such 
stock. The stock of FC owned by the minor-

ity shareholder has a value of $20, and the 
minority shareholder has a basis of $18 in 
such stock. FC’s only asset is land having a 
value of $100, and FC has a basis of $50 in the 
land. Gain on the land would not generate 
earnings and profits qualifying under section 
1248(d) for an exclusion from earnings and 
profits for purposes of section 1248. FC has 
earnings and profits of $20 (determined under 
the rules of § 1.367(b)–2(d)(2) (i) and (ii)), $16 of 
which is attributable to the stock owned by 
DC under the rules of § 1.367(b)–2(d)(3). FC 
subdivides the land and distributes to the 
minority shareholder land with a value of $20 
and a basis of $10. As part of the same trans-
action, in a liquidation described in section 
332, FC distributes the remainder of its land 
to DC, and the FC stock held by DC and the 
minority shareholder is canceled. 

(ii) Result. Under section 336, FC must rec-
ognize the $10 of gain it realizes in the land 
it distributes to the minority shareholder, 
and under section 331 the minority share-
holder recognizes its gain of $2 in the stock 
of FC. Such gain is included in income by the 
minority shareholder as a dividend to the ex-
tent provided in section 1248 if the minority 
shareholder is a United States person that is 
described in section 1248(a)(2). Under 
§ 1.367(b)–2(d)(2)(iii), the $10 of gain recog-
nized by FC increases its earnings and prof-
its for purposes of computing the all earn-
ings and profits amount and, as a result, $8 
of such increase (80 percent of $10) is consid-
ered to be attributable to the FC stock 
owned by DC under § 1.367(b)–2(d)(3)(i)(A)(1). 
DC’s all earnings and profits amount with re-
spect to its stock in FC is $24 (the $16 of ini-
tial all earnings and profits amount with re-
spect to the FC stock held by DC, plus the $8 
addition to such amount that results from 
FC’s recognition of gain on the distribution 
to the minority shareholder). Under para-
graph (b)(3)(i) of this section, DC must in-
clude the $24 all earnings and profits amount 
in income as a deemed dividend from FC. 

Example 4— (i) Facts. DC1, a domestic cor-
poration, owns all of the outstanding stock 
of DC2, a domestic corporation. DC1 also 
owns all of the outstanding stock of FC, a 
foreign corporation. The stock of FC has a 
value of $100, and DC1 has a basis of $30 in 
such stock. The assets of FC have a value of 
$100. The all earnings and profits amount 
with respect to the FC stock owned by DC1 
is $20. In a reorganization described in sec-
tion 368(a)(1)(D), DC2 acquires all of the as-
sets of FC solely in exchange for DC2 stock. 
FC distributes the DC2 stock to DC1, and the 
FC stock held by DC1 is canceled. 

(ii) Result. DC1 must include $20 in income 
as a deemed dividend from FC under para-
graph (b)(3)(i) of this section. Under section 
361, FC does not recognize gain or loss in the 
assets that it transfers to DC2 or in the DC2 
stock that it distributes to DC1, and under 
section 362(b) DC2 takes a basis in the assets 
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that it acquires from FC equal to the basis 
that FC had therein. Under § 1.367(b)– 
2(e)(3)(ii) and section 358(a)(1), DC1 takes a 
basis of $50 (its $30 basis in the stock of FC, 
plus the $20 that was treated as a deemed 
dividend to DC1) in the stock of DC2 that it 
receives in exchange for the stock of FC. 
Under § 1.367(b)–2(e)(3)(iii) and section 312(a), 
the earnings and profits of FC are reduced by 
the $20 deemed dividend. 

Example 5— (i) Facts. DC1, a domestic cor-
poration, owns all of the outstanding stock 
of FC1, a foreign corporation. FC1 owns all of 
the outstanding stock of FC2, a foreign cor-
poration. The all earnings and profits 
amount with respect to the FC2 stock owned 
by FC1 is $20. In a reorganization described 
in section 368(a)(1)(A), DC2, a domestic cor-
poration unrelated to FC1 or FC2, acquires 
all of the assets and liabilities of FC2 pursu-
ant to a State W merger. FC2 receives DC2 
stock and distributes such stock to FC1. The 
FC2 stock held by FC1 is canceled, and FC2 
ceases its separate legal existence. 

(ii) Result. FC1 must include $20 in income 
as a deemed dividend from FC2 under para-
graph (b)(3)(i) of this section. The deemed 
dividend is treated as a dividend for purposes 
of the Internal Revenue Code as provided in 
§ 1.367(b)–2(e)(2); however, under paragraph 
(b)(3)(i) of this section the deemed dividend 
cannot qualify for the exception from foreign 
personal holding company income provided 
by section 954(c)(3)(A)(i), even if the provi-
sions of that section would otherwise have 
been met in the case of an actual dividend. 

Example 6— (i) Facts. DC1, a domestic cor-
poration, owns 99 percent of USP, a domestic 
partnership. The remaining 1 percent of USP 
is owned by a person unrelated to DC1. DC1 
and USP each directly own 9 percent of the 
outstanding stock of FC, a foreign corpora-
tion that is not a controlled foreign corpora-
tion subject to the rule of section 953(c). In 
a reorganization described in section 
368(a)(1)(C), DC2, a domestic corporation, ac-
quires all of the assets and liabilities of FC 
in exchange for DC2 stock. FC distributes to 
its shareholders DC2 stock, and the FC stock 
held by its shareholders is canceled. 

(ii) Result. (A) DC1 and USP are United 
States persons that are exchanging share-
holders in a transaction described in para-
graph (a) of this section. As a result, DC1 and 
USP are subject to the rules of paragraph (b) 
of this section if they qualify as United 
States shareholders as defined in paragraph 
(b)(2) of this section. Alternatively, if they 
do not qualify as United States shareholders 
as defined in paragraph (b)(2) of this section, 
DC1 and USP are subject to the rules of para-
graph (c) of this section. Paragraph (b)(2) of 
this section defines the term United States 
shareholder to include any shareholder de-
scribed in section 951(b) (without regard to 
whether the foreign corporation is a con-
trolled foreign corporation). A shareholder 

described in section 951(b) is a United States 
person that is considered to own, applying 
the rules of section 958(a) and 958(b), 10 per-
cent or more of the total combined voting 
power of all classes of stock entitled to vote 
of a foreign corporation. Under section 
958(b), the rules of section 318(a), as modified 
by section 958(b) and the regulations there-
under, apply so that, in general, stock owned 
directly or indirectly by a partnership is 
considered as owned proportionately by its 
partners, and stock owned directly or indi-
rectly by a partner is considered as owned by 
the partnership. Thus, under section 958(b), 
DC1 is treated as owning its proportionate 
share of FC stock held by USP, and USP is 
treated as owning all of the FC stock held by 
DC1. 

(B) Accordingly, for purposes of deter-
mining whether DC1 is a United States 
shareholder under paragraph (b)(2) of this 
section, DC1 is considered as owning 99 per-
cent of the 9 percent of FC stock held by 
USP. Because DC1 also owns 9 percent of FC 
stock directly, DC1 is considered as owning 
more than 10 percent of FC stock. DC1 is 
thus a United States shareholder of FC under 
paragraph (b)(2) of this section and, as a re-
sult, is subject to the rules of paragraph (b) 
of this section. However, for purposes of de-
termining DC1’s all earnings and profits 
amount, DC1 is not treated as owning the FC 
stock held by USP. Under § 1.367(b)–2(d)(3), 
DC1’s all earnings and profits amount is de-
termined by reference to the 9 percent of FC 
stock that it directly owns. 

(C) For purposes of determining whether 
USP is a United States shareholder under 
paragraph (b)(2) of this section, USP is con-
sidered as owning the 9 percent of FC stock 
held by DC1. Because USP also owns 9 per-
cent of FC stock directly, USP is considered 
as owning more than 10 percent of FC stock. 
USP is thus a United States shareholder of 
FC under paragraph (b)(2) of this section and, 
as a result, is subject to the rules of para-
graph (b) of this section. However, for pur-
poses of determining USP’s all earnings and 
profits amount, USP is not treated as own-
ing the FC shares held by DC1. Under 
§ 1.367(b)–2(d)(3), USP’s all earnings and prof-
its amount is determined by reference to the 
9 percent of FC stock that it directly owns. 

(iii) Recognition of exchange gain or loss with 
respect to capital. [Reserved] 

(4) Reserved. For further guidance 
concerning section 367(b) exchanges oc-
curring before February 23, 2001, see 
§ 1.367(b)–3T(b)(4). 

(c) Exchange of stock owned by a 
United States person that is not a United 
States shareholder—(1) Scope. This para-
graph (c) applies in the case of an ex-
changing shareholder that is a United 
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States person not described in para-
graph (b)(1)(i) of this section (i.e., a 
United States person that is not a 
United States shareholder of the for-
eign acquired corporation). 

(2) Requirement to recognize gain. An 
exchanging shareholder described in 
paragraph (c)(1) of this section shall 
recognize realized gain (but not loss) 
with respect to the stock of the foreign 
acquired corporation. 

(3) Election to include all earnings and 
profits amount. In lieu of the treatment 
prescribed by paragraph (c)(2) of this 
section, an exchanging shareholder de-
scribed in paragraph (c)(1) of this sec-
tion may instead elect to include in in-
come as a deemed dividend the all 
earnings and profits amount with re-
spect to its stock in the foreign ac-
quired corporation. For the con-
sequences of a deemed dividend, see 
§ 1.367(b)–2(e). Such election may be 
made only if— 

(i) The foreign acquired corporation 
(or its successor in interest) has pro-
vided the exchanging shareholder in-
formation to substantiate the exchang-
ing shareholder’s all earnings and prof-
its amount with respect to its stock in 
the foreign acquired corporation; and 

(ii) The exchanging shareholder com-
plies with the section 367(b) notice re-
quirement described in § 1.367(b)–1(c), 
including the specific rules contained 
therein concerning the time and man-
ner for electing to apply the rules of 
this paragraph (c)(3). 

(4) Deminimis exception. This para-
graph (c) shall not apply in the case of 
an exchanging shareholder whose stock 
in the foreign acquired corporation has 
a fair market value of less than $50,000 
on the date of the section 367(b) ex-
change. 

(5) Examples. The following examples 
illustrate the rules of this paragraph 
(c): 

Example 1— (i) Facts. DC1, a domestic cor-
poration, owns 5 percent of the outstanding 
stock of FC, a foreign corporation that is not 
a controlled foreign corporation subject to 
the rule of section 953(c). Persons unrelated 
to DC1 own the remaining 95 percent of the 
outstanding stock of FC. DC1 has owned its 
5 percent interest in FC since FC was incor-
porated. DC1’s stock in FC has a basis of 
$40,000 and a value of $100,000. The all earn-
ings and profits amount with respect to 
DC1’s stock in FC is $50,000. In a reorganiza-
tion described in section 368(a)(1)(C), DC2, a 

domestic corporation, acquires all of the as-
sets and liabilities of FC in exchange for DC2 
stock. FC distributes DC2 stock to its share-
holders, and the FC stock held by its share-
holders is canceled. 

(ii) Alternate result 1. If DC1 does not make 
the election described in paragraph (c)(3) of 
this section, then the general rule of para-
graph (c)(2) of this section applies and DC1 
must recognize its $60,000 gain in the FC 
stock. Under section 358(a)(1), DC1 has a 
$100,000 basis (its $40,000 basis in the FC 
stock, plus the $60,000 recognized gain) in the 
DC2 stock that it receives in exchange for its 
FC stock. Because DC1 is not a shareholder 
described in section 1248(a)(2), section 1248 
does not apply to recharacterize any of DC1’s 
gain as a dividend. 

(iii) Alternate result 2. If DC1 makes a valid 
election under paragraph (c)(3) of this sec-
tion, then DC1 must include in income as a 
deemed dividend the $50,000 all earnings and 
profits amount with respect to its FC stock. 
Under § 1.367(b)–2(e)(3) and section 358(a)(1), 
DC1 has a $90,000 basis (its $40,000 basis in the 
FC stock, plus the $50,000 that was treated as 
a deemed dividend to DC1) in the DC2 stock 
that it receives in exchange for its FC stock. 
Because DC1 owns less than 10 percent of the 
voting stock of FC, DC1 does not qualify for 
a deemed paid foreign tax credit under sec-
tion 902. 

Example 2— (i) Facts. The facts are the 
same as in Example 1, except that DC1’s 
stock in FC has a fair market value of $48,000 
on the date DC1 receives the DC2 stock. 

(ii) Result. Because DC1’s stock in FC has a 
fair market value of less than $50,000 on the 
date of the section 367(b) exchange, the de 
minimis exception of paragraph (c)(4) of this 
section applies. As a result, DC1 is not sub-
ject to the gain or income inclusion require-
ments of this paragraph (c). 

(d) Carryover of certain foreign taxes— 
(1) Rule. Excess foreign taxes under sec-
tion 904(c) allowable to the foreign ac-
quired corporation under section 906 
shall carry over to the domestic ac-
quiring corporation and become allow-
able under section 901, subject to the 
limitations prescribed by the Internal 
Revenue Code (for example, sections 
383, 904 and 907). The domestic acquir-
ing corporation shall not succeed to 
any other foreign taxes paid or in-
curred by the foreign acquired corpora-
tion. 

(2) Example. The following example il-
lustrates the rules of this paragraph 
(d): 

Example— (i) Facts. DC, a domestic cor-
poration owns 100 percent of the outstanding 
stock of FC, a foreign corporation. FC has 
net positive earnings and profits, none of 
which are attributable to DC’s FC stock 
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under § 1.367(b)–2(d)(3). FC has paid foreign 
taxes that are not eligible for credit under 
section 906. In a liquidation described in sec-
tion 332, FC distributes all of its property to 
DC, and the FC stock held by DC is canceled. 

(ii) Result. The liquidation of FC into DC is 
a section 367(b) exchange. Thus, DC is sub-
ject to the section 367(b) regulations, and 
must file a section 367(b) notice pursuant to 
§ 1.367(b)–1(c). Pursuant to the provisions of 
paragraph (d)(1) of this section, the foreign 
taxes paid by FC do not carryover to DC be-
cause FC’s foreign taxes are not eligible for 
credit under section 906. 

[T.D. 8862, 65 FR 3601, Jan. 24, 2000; 65 FR 
66501, Nov. 6, 2000, as amended by T.D. 9243, 71 
FR 4288, Jan. 26, 2006] 

§ 1.367(b)–3T Repatriation of foreign 
corporate assets in certain non-
recognition transactions (tem-
porary). 

(a)–(b)(3). [Reserved]. For further 
guidance, see § 1.367(b)–3(a) through 
(b)(3). 

(4) Election of taxable exchange treat-
ment—(i) Rules—(A) In general. In lieu 
of the treatment prescribed by 
§ 1.367(b)–3(b)(3)(i), an exchanging 
shareholder described in § 1.367(b)– 
3(b)(1) may instead elect to recognize 
the gain (but not loss) that it realizes 
in the exchange (taxable exchange elec-
tion). To make a taxable exchange 
election, the following requirements 
must be satisfied— 

(1) The exchanging shareholder (and 
its direct or indirect owners that would 
be affected by the election, in the case 
of an exchanging shareholder that is a 
foreign corporation) reports the ex-
change in a manner consistent there-
with (see, e.g., sections 954(c)(1)(B)(i), 
1001 and 1248); 

(2) The notification requirements of 
paragraph (b)(4)(i)(C) of this section are 
satisfied; and 

(3) The adjustments described in 
paragraph (b)(4)(i)(B) of this section 
are made when the following cir-
cumstances are present— 

(i) The transaction is described in 
section 332 or is an asset acquisition 
described in section 368(a)(1), with re-
gard to which one U.S. person owns (di-
rectly or indirectly) 100 percent of the 
foreign acquired corporation; and 

(ii) The all earnings and profits 
amount described in § 1.367(b)–3(b)(3)(i) 
with respect to the exchange exceeds 

the gain recognized by the exchanging 
shareholder. 

(B) Attribute reduction—(1) Reduction 
of NOL carryovers. The amount by 
which the all earnings and profits 
amount exceeds the gain recognized by 
the exchanging shareholder (the excess 
earnings and profits amount) shall be 
applied to reduce the net operating loss 
carryovers (if any) of the foreign ac-
quired corporation to which the domes-
tic acquiring corporation would other-
wise succeed under section 381(a) and 
(c)(1). See also Rev. Rul. 72–421 (1972–2 
C.B. 166) (see § 601.601(d)(2) of this chap-
ter). 

(2) Reduction of capital loss carryovers. 
After the application of paragraph 
(b)(4)(i)(B)(1) of this section, any re-
maining excess earnings and profits 
amount shall be applied to reduce the 
capital loss carryovers (if any) of the 
foreign acquired corporation to which 
the domestic acquiring corporation 
would otherwise succeed under section 
381(a) and (c)(3). 

(3) Reduction of basis. After the appli-
cation of paragraph (b)(4)(i)(B)(2) of 
this section, any remaining excess 
earnings and profits amount shall be 
applied to reduce (but not below zero) 
the basis of the assets (other than dol-
lar-denominated money) of the foreign 
acquired corporation that are acquired 
by the domestic acquiring corporation. 
Such remaining excess earnings and 
profits amount shall be applied to re-
duce the basis of such assets in the fol-
lowing order: first, tangible depreciable 
or depletable assets, according to their 
class lives (beginning with those assets 
with the shortest class life); second, 
other non-inventory tangible assets; 
third, intangible assets that are amor-
tizable; and finally, the remaining as-
sets of the foreign acquired corporation 
that are acquired by the domestic ac-
quiring corporation. Within each of 
these categories, if the total basis of 
all assets in the category is greater 
than the excess earnings and profits 
amount to be applied against such 
basis, the taxpayer may choose to 
which specific assets in the category 
the basis reduction first applies. 

(C) Notification. The exchanging 
shareholder shall elect to apply the 
rules of this paragraph (b)(4)(i) by at-
taching a statement of its election to 
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its section 367(b) notice. See § 1.367(b)– 
1(c) For the rules concerning filing a 
section 367(b) notice. 

(D) Example. The following example 
illustrates the rules of this paragraph 
(b)(4)(i): 

Example— (i) Facts. DC, a domestic cor-
poration, owns all of the outstanding stock 
of FC, a foreign corporation. The stock of FC 
has a value of $100, and DC has a basis of $80 
in such stock. The assets of FC are one par-
cel of land with a value of $60 and a basis of 
$30, and tangible depreciable assets with a 
value of $40 and a basis of $80. FC has no net 
operating loss carryovers or capital loss 
carryovers. The all earnings and profits 
amount with respect to the FC stock owned 
by DC is $30, of which $19 is described in sec-
tion 1248(a) and the remaining $11 is not (for 
example, because it was earned prior to 1963). 
In a liquidation described in section 332, FC 
distributes all of its property to DC, and the 
FC stock held by DC is canceled. Rather 
than including in income as a deemed divi-
dend the all earnings and profits amount of 
$30 as provided in § 1.367(b)–3(b)(3)(i), DC in-
stead elects taxable exchange treatment 
under paragraph (b)(4)(i)(A) of this section. 

(ii) Result. DC recognizes the $20 of gain it 
realizes on its stock in FC. Of this $20 
amount, $19 is included in income by DC as 
a dividend pursuant to section 1248(a). (For 
the source of the remaining $1 of gain recog-
nized by DC, see section 865. For the treat-
ment of the $1 for purposes of the foreign tax 
credit limitation, see generally section 
904(d)(2)(A)(i).) Because the transaction is de-
scribed in section 332 and because the all 
earnings and profits amount with respect to 
the FC stock held by DC ($30) exceeds by $10 
the income recognized by DC ($20), the at-
tribute reduction rules of paragraph 
(b)(4)(i)(B) of this section apply. Accordingly, 
the $10 excess earnings and profits amount is 
applied to reduce the basis of the tangible 
depreciable assets of FC, beginning with 
those assets with the shortest class lives. 
Under section 337(a) FC does not recognize 
gain or loss in the assets that it distributes 
to DC, and under section 334(b) (which is ap-
plied taking into account the basis reduction 
prescribed by paragraph (b)(4)(i)(A)(3) of this 
section) DC takes a basis of $30 in the land 
and $70 in the tangible depreciable assets 
that it receives from FC. 

(ii) Effective date. This paragraph 
(b)(4) applies for section 367(b) ex-
changes that occur between February 
23, 2000, and February 23, 2001. 

(c)–(d) [Reserved]. For further guid-
ance, see § 1.367(b)–3(c) through (d). 

[T.D. 8863, 65 FR 3588, Jan. 24, 2000, as amend-
ed by T.D. 9243, 71 FR 4288, Jan. 26, 2006] 

§ 1.367(b)–4 Acquisition of foreign cor-
porate stock or assets by a foreign 
corporation in certain nonrecogni-
tion transactions. 

(a) Scope. This section applies to an 
acquisition by a foreign corporation 
(the foreign acquiring corporation) of 
the stock or assets of a foreign cor-
poration (the foreign acquired corpora-
tion) in an exchange described in sec-
tion 351 or a reorganization described 
in section 368(a)(1). However, if pursu-
ant to section 304(a)(1), a foreign ac-
quiring corporation is treated as ac-
quiring the stock of a foreign acquired 
corporation in a transaction to which 
section 351(a) applies, such deemed sec-
tion 351 exchange is not an acquisition 
subject to section 367(b). In the case of 
a reorganization described in sections 
368(a)(1)(A) and (a)(2)(E), this section 
applies if stock of the foreign surviving 
corporation is exchanged for stock of a 
foreign corporation in control of the 
merging corporation; in such a case, 
the foreign surviving corporation is 
treated as a foreign acquired corpora-
tion for purposes of this section. A for-
eign corporation that undergoes a reor-
ganization described in section 
368(a)(1)(E) is treated as both the for-
eign acquired corporation and the for-
eign acquiring corporation for purposes 
of this section. See § 1.367(a)–3(b)(2) for 
transactions subject to the concurrent 
application of this section and section 
367(a). 

(b) Income inclusion. If an exchange is 
described in paragraph (b)(1)(i), (2)(i) or 
(3) of this section, the exchanging 
shareholder shall include in income as 
a deemed dividend the section 1248 
amount attributable to the stock that 
it exchanges. 

(1) Exchange that results in loss of sta-
tus as section 1248 shareholder—(i) Gen-
eral rule. Except as provided in para-
graph (b)(1)(ii) of this section, an ex-
change is described in this paragraph 
(b)(1)(i) if— 

(A) Immediately before the exchange, 
the exchanging shareholder is— 

(1) A United States person that is a 
section 1248 shareholder with respect to 
the foreign acquired corporation; or 

(2) A foreign corporation, and a 
United States person is a section 1248 
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shareholder with respect to such for-
eign corporation and with respect to 
the foreign acquired corporation; and 

(B) Either of the following conditions 
is satisfied— 

(1) Immediately after the exchange, 
the stock received in the exchange is 
not stock in a corporation that is a 
controlled foreign corporation as to 
which the United States person de-
scribed in paragraph (b)(1)(i)(A) of this 
section is a section 1248 shareholder; or 

(2) Immediately after the exchange, 
the foreign acquiring corporation or 
the foreign acquired corporation (if 
any, such as in a transaction described 
in section 368(a)(1)(B) and/or section 
351), is not a controlled foreign cor-
poration as to which the United States 
person described in paragraph 
(b)(1)(i)(A) of this section is a section 
1248 shareholder. 

(ii) Exception. In the case of a tri-
angular reorganization described in 
§ 1.358–6(b)(2), or a reorganization de-
scribed in sections 368(a)(1)(G) and 
(a)(2)(D), an exchange is not described 
in paragraph (b)(1)(i) of this section if 
the stock received in the exchange is 
stock of a domestic corporation and, 
immediately after the exchange, such 
domestic corporation is a section 1248 
shareholder of the acquired corporation 
(in the case of a triangular B reorga-
nization) or the surviving corporation 
(in the case of a triangular C reorga-
nization, a forward triangular merger, 
a reorganization described in sections 
368(a)(1)(G) and (a)(2)(D), or a reverse 
triangular merger) and such acquired 
or surviving corporation is a controlled 
foreign corporation. See § 1.367(b)–13(c) 
for rules regarding such domestic cor-
poration’s basis in the stock of the sur-
viving corporation. See paragraph 
(b)(1)(iii) of this section, Example 3B for 
an illustration of this rule. 

(iii) Examples. The following exam-
ples illustrate the rules of this para-
graph (b)(1): 

Example 1— (i) Facts. FC1 is a foreign cor-
poration that is owned, directly and indi-
rectly (applying the ownership rules of sec-
tion 958), solely by foreign persons. DC is a 
domestic corporation that is unrelated to 
FC1. DC owns all of the outstanding stock of 
FC2, a foreign corporation. Thus, under 
§ 1.367(b)–2(a) and (b), DC is a section 1248 
shareholder with respect to FC2, and FC2 is 
a controlled foreign corporation. Under 

§ 1.367(b)–2(c)(1), the section 1248 amount at-
tributable to the stock of FC2 held by DC is 
$20. In a reorganization described in section 
368(a)(1)(C), FC1 acquires all of the assets and 
assumes all of the liabilities of FC2 in ex-
change for FC1 voting stock. The FC1 voting 
stock received does not represent more than 
50 percent of the voting power or value of 
FC1’s stock. FC2 distributes the FC1 stock to 
DC, and the FC2 stock held by DC is can-
celed. 

(ii) Result. FC1 is not a controlled foreign 
corporation immediately after the exchange. 
As a result, the exchange is described in 
paragraph (b)(1)(i) of this section. Under 
paragraph (b) of this section, DC must in-
clude in income, as a deemed dividend from 
FC2, the section 1248 amount ($20) attrib-
utable to the FC2 stock that DC exchanged. 

Example 2— (i) Facts. The facts are the 
same as in Example 1, except that the voting 
stock of FC1, which is received by FC2 in ex-
change for its assets and distributed by FC2 
to DC, represents more than 50 percent of the 
voting power of FC1’s stock under the rules 
of section 957(a). 

(ii) Result. Paragraph (b)(1)(i) of this sec-
tion does not apply to require inclusion in 
income of the section 1248 amount, because 
FC1 is a controlled foreign corporation as to 
which DC is a section 1248 shareholder imme-
diately after the exchange. 

Example 3— (i) Facts. The facts are the 
same as in Example 1, except that FC2 re-
ceives and distributes voting stock of FP, a 
foreign corporation that is in control (within 
the meaning of section 368(c)) of FC1, instead 
of receiving and distributing voting stock of 
FC1. 

(ii) Result. For purposes of section 367(a), 
the transfer is an indirect stock transfer sub-
ject to section 367(a). See § 1.367(a)–3(d)(1)(iv). 
Accordingly, DC’s exchange of FC2 stock for 
FP stock under section 354 will be taxable 
under section 367(a) (and section 1248 will be 
applicable) if DC fails to enter into a gain 
recognition agreement in accordance with 
§ 1.367(a)–8. Under § 1.367(a)–3(b)(2), if DC en-
ters into a gain recognition agreement, the 
exchange will be subject to the provisions of 
section 367(b) and the regulations there-
under, as well as section 367(a). If FP and 
FC1 are controlled foreign corporations as to 
which DC is a (direct or indirect) section 1248 
shareholder immediately after the reorga-
nization, then the section 367(b) result is the 
same as in Example 2—that is, paragraph 
(b)(1)(i) of this section does not apply to re-
quire inclusion in income of the section 1248 
amount. Under these circumstances, the 
amount of the gain recognition agreement 
would equal the amount of the gain realized 
on the indirect stock transfer. If FP or FC1 
is not a controlled foreign corporation as to 
which DC is a (direct or indirect) section 1248 
shareholder immediately after the exchange, 
then the section 367(b) result is the same as 
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in Example 1—that is, DC must include in in-
come, as a deemed dividend from FC2, the 
section 1248 amount ($20) attributable to the 
FC2 stock that DC exchanged. Under these 
circumstances, the amount of the gain rec-
ognition agreement would equal the amount 
of the gain realized on the indirect stock 
transfer, less the $20 section 1248 amount in-
clusion. 

Example 3A. (i) Facts. The facts are the 
same as in Example 3, except that FC1 merges 
into FC2 in a reorganization described in sec-
tions 368(a)(1)(A) and (a)(2)(E). Pursuant to 
the reorganization, DC exchanges its FC2 
stock for stock of FP. 

(ii) Result. The result is similar to the re-
sult in Example 3. The transfer is an indirect 
stock transfer subject to section 367(a). See 
§ 1.367(a)–3(d)(1)(ii). Accordingly, DC’s ex-
change of FC2 stock for FP stock will be tax-
able under section 367(a) (and section 1248 
will be applicable) if DC fails to enter into a 
gain recognition agreement. If DC enters 
into a gain recognition agreement, the ex-
change will be subject to the provisions of 
section 367(b) and the regulations there-
under, as well as section 367(a). If FP and 
FC2 are controlled foreign corporations as to 
which DC is a section 1248 shareholder imme-
diately after the reorganization, then para-
graph (b)(1)(i) of this section does not apply 
to require DC to include in income the sec-
tion 1248 amount attributable to the FC2 
stock that was exchanged and the amount of 
the gain recognition agreement is the 
amount of gain realized on the indirect stock 
transfer. If FP or FC2 is not a controlled for-
eign corporation as to which DC is a section 
1248 shareholder immediately after the ex-
change, then DC must include in income as a 
deemed dividend from FC2 the section 1248 
amount ($20) attributable to the FC2 stock 
that DC exchanged. Under these cir-
cumstances, the gain recognition agreement 
would be the amount of gain realized on the 
indirect transfer, less the $20 section 1248 
amount inclusion. 

Example 3B. (i) Facts. The facts are the 
same as Example 3, except that USP, a do-
mestic corporation, owns the controlling in-
terest (within the meaning of section 368(c)) 
in FC1 stock. In addition, FC2 merges into 
FC1 in a reorganization described in sections 
368(a)(1)(A) and (a)(2)(D). Pursuant to the re-
organization, DC exchanges its FC2 stock for 
USP stock. 

(ii) Result. Because DC receives stock of a 
domestic corporation, USP, in the section 
354 exchange, the transfer is not an indirect 
stock transfer subject to section 367(a). Ac-
cordingly, the exchange will be subject only 
to the provisions of section 367(b) and the 
regulations thereunder. Under paragraph 
(b)(1)(ii) of this section, because the stock re-
ceived is stock of a domestic corporation 
(USP) and, immediately after the exchange, 
USP is a section 1248 shareholder of FC1 (the 

surviving corporation) and FC1 is a con-
trolled foreign corporation, the exchange is 
not described in paragraph (b)(1)(i) of this 
section and DC is not required to include in 
income the section 1248 amount attributable 
to the FC2 stock that was exchanged. See 
§ 1.367(b)–13(c) for the basis and holding pe-
riod rules applicable to this transaction, 
which cause USP’s adjusted basis and hold-
ing period in the stock of FC1 after the 
transaction to reflect the basis and holding 
period that DC had in its FC2 stock. 

Example 4— (i) Facts. DC1, a domestic cor-
poration, owns all of the outstanding stock 
of DC2, a domestic corporation. DC2 owns 
various assets including all of the out-
standing stock of FC2, a foreign corporation. 
The stock of FC2 has a value of $100, and DC2 
has a basis of $30 in such stock. The section 
1248 amount attributable to the FC2 stock 
held by DC2 is $20. DC2 does not own any 
other stock in a foreign corporation. FC1 is 
a foreign corporation that is unrelated to 
DC1, DC2 and FC2. In a reorganization de-
scribed in section 368(a)(1)(C), FC1 acquires 
all of the assets and liabilities of DC2 in ex-
change for FC1 voting stock that represents 
20 percent of the outstanding voting stock of 
FC1. DC2 distributes the FC1 stock to DC1, 
and the DC2 stock held by DC1 is canceled. 
DC1 properly files a gain recognition agree-
ment under § 1.367(a)–8 to qualify for non-
recognition treatment under section 367(a) 
with respect to DC2’s transfer of the FC2 
stock to FC1. See § 1.367(a)–8(f)(2). 

(ii) Result. Pursuant to paragraph 
(b)(1)(i)(A) of this section, DC2 is the ex-
changing shareholder that is a section 1248 
shareholder with respect to FC2, the foreign 
acquired corporation. Immediately after the 
exchange, DC2 is not a section 1248 share-
holder with respect to FC1, the corporation 
whose stock is received in the exchange (be-
cause the DC2 stock is canceled). Thus, para-
graph (b)(1)(i)(B) of this section is satisfied 
and, as a result, paragraph (b)(1)(i) of this 
section applies to DC2’s section 361 exchange 
of FC2 stock. Accordingly, under paragraph 
(b) of this section, DC2 must include in in-
come, as a deemed dividend from FC2, the 
section 1248 amount ($20) attributable to the 
FC2 stock that DC2 exchanges. This result 
arises without regard to whether FC1 and 
FC2 are controlled foreign corporations im-
mediately after the exchange. For the tax 
treatment of DC2’s transfer of assets (other 
than stock) to FC1, see sections 367(a)(1) and 
(a)(3), and the regulations thereunder. Be-
cause the exchange is also described in sec-
tion 361(a) or (b), see section 367(a)(5) and 
any regulations thereunder. If any of the as-
sets transferred are intangible assets, see 
section 367(d) and the regulations there-
under. 
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(2) Receipt by exchanging shareholder 
of preferred or other stock in certain in-
stances—(i) Rule. An exchange is de-
scribed in this paragraph (b)(2)(i) if— 

(A) Immediately before the exchange, 
the foreign acquired corporation and 
the foreign acquiring corporations are 
not members of the same affiliated 
group (within the meaning of section 
1504(a), but without regard to the ex-
ceptions set forth in section 1504(b), 
and substituting the words ‘‘more than 
50’’ in place of the words ‘‘at least 80’’ 
in sections 1504(a)(2)(A) and (B)); 

(B) Immediately after the exchange, 
a domestic corporation meets the own-
ership threshold specified by section 
902(a) or (b) such that it may qualify 
for a deemed paid foreign tax credit if 
it receives a distribution from the for-
eign acquiring corporation (directly or 
through tiers); and 

(C) The exchanging shareholder re-
ceives preferred stock (other than pre-
ferred stock that is fully participating 
with respect to dividends, redemptions 
and corporate growth) in consideration 
for common stock or preferred stock 
that is fully participating with respect 
to dividends, redemptions and cor-
porate growth, or, in the discretion of 
the Commissioner or the Commis-
sioner’s delegate (and without regard 
to whether the stock exchanged is com-
mon stock or preferred stock), receives 
stock that entitles it to participate 
(through dividends, redemption pay-
ments or otherwise) disproportionately 
in the earnings generated by particular 
assets of the foreign acquired corpora-
tion or foreign acquiring corporation. 

(ii) Examples. The following examples 
illustrate the rules of this paragraph 
(b)(2): 

Example 1— (i) Facts. FC1 is a foreign cor-
poration. DC is a domestic corporation that 
is unrelated to FC1. DC owns all of the out-
standing stock of FC2, a foreign corporation, 
and FC2 has no outstanding preferred stock. 
The value of FC2 is $100 and DC has a basis 
of $50 in the stock of FC2. Under § 1.367(b)– 
2(c)(1), the section 1248 amount attributable 
to the stock of FC2 held by DC is $20. In a re-
organization described in section 368(a)(1)(B), 
FC1 acquires all of the stock of FC2 and, in 
exchange, DC receives FC1 voting preferred 
stock that constitutes 10 percent of the vot-
ing stock of FC1 for purposes of section 
902(a). Immediately after the exchange, FC1 
and FC2 are controlled foreign corporations 
and DC is a section 1248 shareholder of FC1 

and FC2, so paragraph (b)(1)(i) of this section 
does not require inclusion in income of the 
section 1248 amount. 

(ii) Result. Pursuant to § 1.367(a)–3(b)(2), the 
transfer is subject to both section 367(a) and 
section 367(b). Under § 1.367(a)–3(b)(1), DC will 
not be subject to tax under section 367(a)(1) 
if it enters into a gain recognition agree-
ment in accordance with § 1.367(a)–8. Even 
though paragraph (b)(1)(i) of this section 
does not apply to require inclusion in income 
by DC of the section 1248 amount, DC must 
nevertheless include the $20 section 1248 
amount in income as a deemed dividend from 
FC2 under paragraph (b)(2)(i) of this section. 
Thus, if DC enters into a gain recognition 
agreement, the amount is $30 (the $50 gain 
realized less the $20 recognized under section 
367(b)). If DC fails to enter into a gain rec-
ognition agreement, it must include in in-
come under section 367(a)(1) the $50 of gain 
realized ($20 of which is treated as a dividend 
under section 1248). Section 367(b) does not 
apply in such case. 

Example 2— (i) Facts. The facts are the 
same as in Example 1, except that DC owns 
all of the outstanding stock of FC1 imme-
diately before the transaction. 

(ii) Result. Both section 367(a) and section 
367(b) apply to the transfer. Paragraph 
(b)(2)(i) of this section does not apply to re-
quire inclusion of the section 1248 amount. 
Under paragraph (b)(2)(i)(A) of this section, 
the transaction is outside the scope of para-
graph (b)(2)(i) of this section because FC1 
and FC2 are, immediately before the trans-
action, members of the same affiliated group 
(within the meaning of such paragraph). 
Thus, if DC enters into a gain recognition 
agreement in accordance with § 1.367(a)–8, the 
amount of such agreement is $50. As in Exam-
ple 1, if DC fails to enter into a gain recogni-
tion agreement, it must include in income 
$50, $20 of which will be treated as a dividend 
under section 1248. 

Example 3— (i) Facts. FC1 is a foreign cor-
poration. DC is a domestic corporation that 
is unrelated to FC1. DC owns all of the out-
standing stock of FC2, a foreign corporation. 
The section 1248 amount attributable to the 
stock of FC2 held by DC is $20. In a reorga-
nization described in section 368(a)(1)(B), FC1 
acquires all of the stock of FC2 in exchange 
for FC1 voting stock that constitutes 10 per-
cent of the voting stock of FC1 for purposes 
of section 902(a). The FC1 voting stock re-
ceived by DC in the exchange carries voting 
rights in FC1, but by agreement of the par-
ties the shares entitle the holder to divi-
dends, amounts to be paid on redemption, 
and amounts to be paid on liquidation, that 
are to be determined by reference to the 
earnings or value of FC2 as of the date of 
such event, and that are affected by the 
earnings or value of FC1 only if FC1 becomes 
insolvent or has insufficient capital surplus 
to pay dividends. 
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(ii) Result. Under § 1.367(a)–3(b)(1), DC will 
not be subject to tax under section 367(a)(1) 
if it enters into a gain recognition agree-
ment with respect to the transfer of FC2 
stock to FC1. Under § 1.367(a)–3(b)(2), the ex-
change will be subject to the provisions of 
section 367(b) and the regulations thereunder 
to the extent that it is not subject to tax 
under section 367(a)(1). Furthermore, even if 
DC would not otherwise be required to recog-
nize income under this section, the Commis-
sioner or the Commissioner’s delegate may 
nevertheless require that DC include the $20 
section 1248 amount in income as a deemed 
dividend from FC2 under paragraph (b)(2)(i) 
of this section. 

(3) Certain recapitalizations. An ex-
change pursuant to a recapitalization 
under section 368(a)(1)(E) shall be 
deemed to be an exchange described in 
this paragraph (b)(3) if the following 
conditions are satisfied— 

(i) During the 24-month period imme-
diately preceding or following the date 
of the recapitalization, the corporation 
that undergoes the recapitalization (or 
a predecessor of, or successor to, such 
corporation) also engages in a trans-
action that would be described in para-
graph (b)(2)(i) of this section but for 
paragraph (b)(2)(i)(C) of this section, ei-
ther as the foreign acquired corpora-
tion or the foreign acquiring corpora-
tion; and 

(ii) The exchange in the recapitaliza-
tion is described in paragraph 
(b)(2)(i)(C) of this section. 

(c) Exclusion of deemed dividend from 
foreign personal holding company in-
come—(1) Rule. In the event the section 
1248 amount is included in income as a 
deemed dividend by a foreign corpora-
tion under paragraph (b) of this sec-
tion, such deemed dividend shall not be 
included as foreign personal holding 
company income under section 954(c). 

(2) Example. The following example il-
lustrates the rule of this paragraph (c): 

Example— (i) Facts. FC1 is a foreign cor-
poration that is owned, directly and indi-
rectly (applying the ownership rules of sec-
tion 958), solely by foreign persons. DC is a 
domestic corporation that is unrelated to 
FC1. DC owns all of the outstanding stock of 
FC2, a foreign corporation. FC2 owns all of 
the outstanding stock of FC3, a foreign cor-
poration. Under § 1.367(b)–2(c)(1), the section 
1248 amount attributable to the stock of FC3 
held by FC2 is $20. In a reorganization de-
scribed in section 368(a)(1)(B), FC1 acquires 
from FC2 all of the stock of FC3 in exchange 
for FC1 voting stock. The FC1 voting stock 

received by FC2 does not represent more 
than 50 percent of the voting power or value 
of FC1’s stock. 

(ii) Result. FC1 is not a controlled foreign 
corporation immediately after the exchange. 
Under paragraph (b)(1) of this section, FC2 
must include in income, as a deemed divi-
dend from FC3, the section 1248 amount ($20) 
attributable to the FC3 stock that FC2 ex-
changed. The deemed dividend is treated as a 
dividend for purposes of the Internal Rev-
enue Code as provided in § 1.367(b)–2(e)(2); 
however, under this paragraph (c) the 
deemed dividend is not foreign personal hold-
ing company income to FC2. 

(d) Rules for subsequent exchanges—(1) 
In general. If income is not required to 
be included under paragraph (b) of this 
section in a section 367(b) exchange de-
scribed in paragraph (a) of this section 
(non-inclusion exchange) then, for pur-
poses of applying section 367(b) or 1248 
to subsequent exchanges and subject to 
the limitation of § 1.367(b)–2(d)(3)(iii) 
(in the case of a transaction described 
in § 1.367(b)–3), the determination of the 
earnings and profits attributable to an 
exchanging shareholder’s stock re-
ceived in the non-inclusion exchange 
shall include a computation that refers 
to the exchanging shareholder’s pro 
rata interest in the earnings and prof-
its of the foreign acquiring corporation 
(and, in the case of a stock transfer, 
the foreign acquired corporation) that 
accumulate after the non-inclusion ex-
change, as well as its pro rata interest 
in the earnings and profits of the for-
eign acquired corporation that accu-
mulated before the non-inclusion ex-
change. See also section 
1248(c)(2)(D)(ii). The earnings and prof-
its attributable to the stock received 
by an exchanging shareholder in the 
non-inclusion exchange shall not in-
clude any earnings and profits of the 
foreign acquiring corporation that ac-
cumulated before the non-inclusion ex-
change. In the case of a non-inclusion 
exchange in which the exchanging 
shareholder is a foreign corporation, 
this paragraph (d)(1) shall also apply 
for purposes of determining the earn-
ings and profits attributable to the ex-
changing foreign corporation’s share-
holders, as well as for purposes of de-
termining the earnings and profits at-
tributable to the exchanging foreign 
corporation when applying section 
964(e) to subsequent sales or exchanges 
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of the stock of the foreign acquiring 
corporation. 

(2) Subsequent dispositions by a foreign 
acquiring corporation. In the case of an 
exchange by a foreign acquiring cor-
poration that is subject to section 
367(b) or 964(e) and that follows a non- 
inclusion exchange (as defined in para-
graph (d)(1) of this section), the rules of 
paragraph (d)(1) of this section shall 
not apply. However, as a result of such 
a subsequent exchange, proportionate 
reductions shall be made to the earn-
ings and profits that accumulated be-
fore the non-inclusion exchange and 
that were attributed under paragraph 
(d)(1) of this section. Such reductions 
shall be made without regard to wheth-
er gain is recognized on the subsequent 
sale or exchange. 

(3) Examples. The following examples 
illustrate the rules of this section: 

Example 1— (i) Facts. DC1, a domestic cor-
poration, owns all of the outstanding stock 
of FC1, a foreign corporation. DC1 has owned 
all of the stock of FC1 since FC1’s formation. 
FC1 has $20 of earnings and profits, all of 
which is eligible for inclusion in the section 
1248 amount attributable to DC1’s stock in 
FC1. DC2, a domestic corporation, owns all of 
the outstanding stock of FC2, a foreign cor-
poration. DC2 has owned all of the stock of 
FC2 since FC2’s formation. FC2 has $40 of 
earnings and profits, all of which is eligible 
for inclusion in the section 1248 amount at-
tributable to DC2’s stock in FC2. DC1 and 
DC2 are unrelated. In a reorganization de-
scribed in section 368(a)(1)(B), DC1 transfers 
all of the stock of FC1 to FC2 in exchange for 
40 percent of FC2 stock. DC1 enters into a 
five-year gain recognition agreement under 
the provisions of §§ 1.367(a)–3(b) and 1.367(a)–8 
with respect to its transfer of FC1 stock to 
FC2. 

(ii) Result. (A) DC1’s transfer of FC1 to FC2 
is not described in paragraph (b)(1)(i), (2)(i), 
or (3) of this section. As a result, DC1 is not 
required to include in income the section 
1248 amount attributable to its FC1 stock 
and the rules of paragraph (d)(1) of this sec-
tion apply. Thus, for purposes of applying 
section 367(b) or 1248 to subsequent ex-
changes of FC2 stock, the determination of 
the earnings and profits attributable to 
DC1’s stock in FC2 will include a computa-
tion that refers to 40 percent of the post-re-
organization earnings and profits of FC1 and 
FC2, and that refers to 100 percent of the $20 
of pre-reorganization earnings and profits of 
FC1. The earnings and profits attributable to 
DC1’s stock in FC2 will not include any of 
the $40 of earnings and profits accumulated 
by FC2 prior to the transaction. Those earn-
ings and profits are attributable to DC2 

under section 1248. However, paragraph (d)(1) 
of this section does not apply for purposes of 
applying section 367(b) or 964(e) to subse-
quent exchanges of FC1 stock by FC2. For 
these purposes, the determination of the 
earnings and profits attributable to FC2’s 
stock in FC1 is made under the principles of 
section 1248 and, as a result, includes a com-
putation that refers to the $20 of earnings 
and profits attributable to FC2’s section 
1223(2) holding period in the FC1 stock. 

(B) In the event FC2 exchanges FC1 stock 
in a transaction that is subject to section 
367(b) or 964(e), a proportionate reduction 
must be made to the $20 of earnings and prof-
its that was previously attributed under 
paragraph (d)(1) of this section to DC1’s 
stock in FC2. Thus, for example, if FC2 sells 
50 percent of its FC1 stock (at a time when 
there have been no other reductions that af-
fect the $20 of FC1 earnings and profits), 
paragraph (d)(2) of this section requires DC1 
to proportionately reduce the $20 of earnings 
and profits that was previously attributed to 
its FC2 stock (to $10). This reduction occurs 
without regard to whether FC2 recognizes 
gain on its sale of FC1 stock. 

Example 2— (i) Facts. The facts are the 
same as in Example 1, except that in a reor-
ganization described in section 368(a)(1)(C), 
FC1 transfers all of its assets to FC2 in ex-
change for 40 percent of FC2 stock. FC1 then 
distributes the stock of FC2 to DC1, and the 
FC1 stock held by DC1 is canceled. None of 
FC1’s assets include stock. 

(ii) Result. FC2’s acquisition of FC1 is not 
described in paragraph (b)(1)(i), (2)(i), or (3) 
of this section. As a result, DC1 is not re-
quired to include in income the section 1248 
amount attributable to its FC1 stock and the 
rules of paragraph (d)(1) of this section 
apply. Thus, for purposes of applying section 
367(b) or 1248 to subsequent exchanges, the 
determination of the earnings and profits at-
tributable to DC1’s stock in FC2 will include 
a computation that refers to 40 percent of 
the post-reorganization earnings and profits 
of FC2, and that refers to 100 percent of the 
pre-reorganization earnings and profits of 
FC1. The earnings and profits attributable to 
DC1’s stock in FC2 will not include any of 
the $40 of earnings and profits accumulated 
by FC2 prior to the transaction. Those earn-
ings and profits are attributable to DC2 
under section 1248. 

Example 3— (i) Facts. DC1, a domestic cor-
poration, owns all of the outstanding stock 
of FC1, a foreign corporation. FC1 owns all of 
the outstanding stock of FC3, a foreign cor-
poration. DC1 has owned all of the stock of 
FC1 since FC1’s formation, and FC1 has 
owned all of the stock of FC3 since FC3’s for-
mation. FC3 has $20 of earnings and profits, 
all of which is eligible for inclusion in the 
section 1248 amount attributable to DC1’s 
stock in FC1 and in the section 1248 amount 
attributable to FC1’s stock in FC3. Such 
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earnings and profits are similarly eligible for 
inclusion as a dividend attributable to FC1’s 
stock in FC3 under section 964(e). DC2, a do-
mestic corporation, owns all of the out-
standing stock of FC2, a foreign corporation. 
DC2 has owned all of the stock of FC2 since 
FC2’s formation. FC2 has $40 of earnings and 
profits, all of which is eligible for inclusion 
in the section 1248 amount attributable to 
DC2’s stock in FC2. DC1 and DC2 are unre-
lated. In a reorganization described in sec-
tion 368(a)(1)(B), FC1 transfers all of the 
stock of FC3 to FC2 in exchange for 40 per-
cent of FC2 stock. 

(ii) Result. (A) FC1’s transfer of FC3 to FC2 
is not described in paragraph (b)(1)(i), (2)(i), 
or (3) of this section. As a result, FC1 is not 
required to include in income the section 
1248 amount attributable to its FC3 stock 
and the rules of paragraph (d)(1) of this sec-
tion apply. Thus, for purposes of applying 
section 367(b) or 1248 to subsequent ex-
changes of FC1 stock, the determination of 
the earnings and profits attributable to 
DC1’s stock in FC1 will include a computa-
tion that refers to 40 percent of the post-re-
organization earnings and profits of FC2 and 
FC3, and that refers to 100 percent of the $20 
of pre-reorganization earnings and profits of 
FC3. The earnings and profits attributable to 
FC1’s stock in FC2 will not include any of 
the $40 of earnings and profits accumulated 
by FC2 prior to the transaction. Those earn-
ings and profits are attributable to DC2 
under section 1248. For purposes of applying 
section 367(b) or 964(e) to subsequent ex-
changes of FC2 stock, the determination of 
the earnings and profits attributable to 
FC1’s stock in FC2 will include a computa-
tion that refers to 40 percent of the post-re-
organization earnings and profits of FC2 and 
FC3, and that refers to 100 percent of the $20 
of pre-reorganization earnings and profits of 
FC3. The earnings and profits attributable to 
FC1’s interest in FC2 do not include any of 
the $40 of earnings and profits accumulated 
by FC2 prior to the transaction. However, 
paragraph (d)(1) of this section does not 
apply for purposes of applying section 367(b) 
or 964(e) to subsequent exchanges of FC3 
stock by FC2. For these purposes, the deter-
mination of the earnings and profits attrib-
utable to FC2’s stock in FC3 is made under 
the principles of section 1248 and, as a result, 
includes a computation that refers to the $20 
of earnings and profits attributable to FC2’s 
section 1223(2) holding period in the FC3 
stock. 

(B) In the event FC2 exchanges FC3 stock 
in a transaction that is subject to section 
367(b) or 964(e), a proportionate reduction 
must be made to the $20 of earnings and prof-
its that was previously attributed under 
paragraph (d)(1) of this section to DC1’s 
stock in FC1 (for purposes of subsequent ap-
plication of section 367(b) or 1248) as well as 
to FC1’s stock in FC2 (for purposes of subse-

quent application of section 367(b) or 964(e)). 
Thus, for example, if FC2 sells 50 percent of 
its FC3 stock (at a time when there have 
been no other reductions that affect the $20 
of FC3 earnings and profits), paragraph (d)(2) 
of this section requires DC1 and FC1 to pro-
portionately reduce the $20 of earnings and 
profits that was previously attributed to 
their FC1 and FC2 stock, respectively (to 
$10). These reductions occur without regard 
to whether FC2 recognizes gain on its sale of 
FC3 stock. 

[T.D. 8862, 65 FR 3603, Jan. 24, 2000; 65 FR 
66501, Nov. 6, 2000, as amended by T.D. 9243, 71 
FR 4288, Jan. 26, 2006; T.D. 9250, 71 FR 8804, 
Feb. 21, 2006] 

§ 1.367(b)–5 Distributions of stock de-
scribed in section 355. 

(a) In general—(1) Scope. This section 
provides rules relating to a distribu-
tion described in section 355 (or so 
much of section 356 as relates to sec-
tion 355) and to which section 367(b) ap-
plies. For purposes of this section, the 
terms distributing corporation, controlled 
corporation, and distributee have the 
same meaning as used in section 355 
and the regulations thereunder. 

(2) Treatment of distributees as ex-
changing shareholders. For purposes of 
the section 367(b) regulations, all 
distributees in a transaction described 
in paragraph (b), (c), or (d) of this sec-
tion shall be treated as exchanging 
shareholders that realize income in a 
section 367(b) exchange. 

(b) Distribution by a domestic corpora-
tion—(1) General rule. In a distribution 
described in section 355, if the distrib-
uting corporation is a domestic cor-
poration and the controlled corpora-
tion is a foreign corporation, the fol-
lowing general rules shall apply— 

(i) If the distributee is a corporation, 
then the controlled corporation shall 
be considered to be a corporation; and 

(ii) If the distributee is an individual, 
then, solely for purposes of deter-
mining the gain recognized by the dis-
tributing corporation, the controlled 
corporation shall not be considered to 
be a corporation, and the distributing 
corporation shall recognize any gain 
(but not loss) realized on the distribu-
tion. 

(2) Section 367(e) transactions. The 
rules of paragraph (b)(1) of this section 
shall not apply to a foreign distributee 
to the extent gain is recognized under 
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section 367(e)(1) and the regulations 
thereunder. 

(3) Determining whether distributees are 
individuals. All distributees in a dis-
tribution described in paragraph (b)(1) 
of this section are presumed to be indi-
viduals. However, the shareholder iden-
tification principles of § 1.367(e)–1(d) 
(including the reporting procedures in 
§ 1.367(e)–1(d)(2) and (3)) shall apply for 
purposes of rebutting this presumption. 

(4) Applicable cross-references. For 
rules with respect to a distributee that 
is a partnership, trust or estate, see 
§ 1.367(b)–2(k). For additional rules re-
lating to a distribution of stock of a 
foreign corporation by a domestic cor-
poration, see section 1248(f) and the 
regulations thereunder. For additional 
rules relating to a distribution de-
scribed in section 355 by a domestic 
corporation to a foreign distributee, 
see section 367(e)(1) and the regulations 
thereunder. 

(c) Pro rata distribution by a controlled 
foreign corporation—(1) Scope. This para-
graph (c) applies to a distribution de-
scribed in section 355 in which the dis-
tributing corporation is a controlled 
foreign corporation and in which the 
stock of the controlled corporation is 
distributed pro rata to each of the dis-
tributing corporation’s shareholders. 

(2) Adjustment to basis in stock and in-
come inclusion. If the distributee’s 
postdistribution amount (as defined in 
paragraph (e)(2) of this section) with 
respect to the distributing or con-
trolled corporation is less than the 
distributee’s predistribution amount 
(as defined in paragraph (e)(1) of this 
section) with respect to such corpora-
tion, then the distributee’s basis in 
such stock immediately after the dis-
tribution (determined under the nor-
mal principles of section 358) shall be 
reduced by the amount of the dif-
ference. However, the distributee’s 
basis in such stock shall not be reduced 
below zero, and to the extent the fore-
going reduction would have reduced 
basis below zero, the distributee shall 
instead include such amount in income 
as a deemed dividend from such cor-
poration. 

(3) Interaction with § 1.367(b)–2(e)(3)(ii). 
The basis increase provided in 
§ 1.367(b)–2(e)(3)(ii) shall not apply to a 
deemed dividend that is included in in-

come pursuant to paragraph (c)(2) of 
this section. 

(4) Basis redistribution. If a distributee 
reduces the basis in the stock of the 
distributing or controlled corporation 
(or has an inclusion with respect to 
such stock) under paragraph (c)(2) of 
this section, the distributee shall in-
crease its basis in the stock of the 
other corporation by the amount of the 
basis decrease (or deemed dividend in-
clusion) required by paragraph (c)(2) of 
this section. However, the distributee’s 
basis in such stock shall not be in-
creased above the fair market value of 
such stock and shall not be increased 
to the extent the increase diminishes 
the distributee’s postdistribution 
amount with respect to such corpora-
tion. 

(d) Non-pro rata distribution by a con-
trolled foreign corporation—(1) Scope. 
This paragraph (d) applies to a dis-
tribution described in section 355 in 
which the distributing corporation is a 
controlled foreign corporation and in 
which the stock of the controlled cor-
poration is not distributed pro rata to 
each of the distributing corporation’s 
shareholders. 

(2) Treatment of certain shareholders as 
distributees. For purposes of the section 
367(b) regulations, all persons owning 
stock of the distributing corporation 
immediately after a transaction de-
scribed in paragraph (d)(1) of this sec-
tion shall be treated as distributees of 
such stock. For other applicable rules, 
see paragraph (a)(2) of this section. 

(3) Inclusion of excess section 1248 
amount by exchanging shareholder. If the 
distributee’s postdistribution amount 
(as defined in paragraph (e)(2) of this 
section) with respect to the distrib-
uting or controlled corporation is less 
than the distributee’s predistribution 
amount (as defined in paragraph (e)(1) 
of this section) with respect to such 
corporation, then the distributee shall 
include in income as a deemed dividend 
the amount of the difference. For pur-
poses of this paragraph (d)(3), if a dis-
tributee owns no stock in the distrib-
uting or controlled corporation imme-
diately after the distribution, the 
distributee’s postdistribution amount 
with respect to such corporation shall 
be zero. 
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(4) Interaction with § 1.367(b)— 
2(e)(3)(ii)—(i) Limited application. The 
basis increase provided in § 1.367(b)— 
2(e)(3)(ii) shall apply to a deemed divi-
dend that is included in income pursu-
ant to paragraph (d)(3) of this section 
only to the extent that such basis in-
crease does not increase the 
distributee’s basis above the fair mar-
ket value of such stock and does not di-
minish the distributee’s 
postdistribution amount with respect 
to such corporation. 

(ii) Interaction with predistribution 
amount. For purposes of this paragraph 
(d), the distributee’s predistribution 
amount (as defined in paragraph (e)(1) 
of this section) shall be determined 
without regard to any basis increase 
permitted under paragraph (d)(4)(i) of 
this section. 

(e) Definitions—(1) Predistribution 
amount. For purposes of this section, 
the predistribution amount with re-
spect to a distributing or controlled 
corporation is the distributee’s section 
1248 amount (as defined in § 1.367(b)— 
2(c)(1)) computed immediately before 
the distribution (and after any section 
368(a)(1)(D) transfer connected with the 
section 355 distribution), but only to 
the extent that such amount is attrib-
utable to the distributing corporation 
and any corporations controlled by it 
immediately before the distribution 
(the distributing group) or the con-
trolled corporation and any corpora-
tions controlled by it immediately be-
fore the distribution (the controlled 
group), as the case may be, under the 
principles of §§ 1.1248–1(d)(3), 1.1248–2 
and 1.1248–3. However, the 
predistribution amount with regard to 
the distributing group shall be com-
puted without taking into account the 
distributee’s predistribution amount 
with respect to the controlled group. 

(2) Postdistribution amount. For pur-
poses of this section, the 
postdistribution amount with respect 
to a distributing or controlled corpora-
tion is the distributee’s section 1248 
amount (as defined in § 1.367(b)–2(c)(1)) 
with respect to such stock, computed 
immediately after the distribution (but 
without regard to paragraph (c) or (d) 
of this section (whichever is applica-
ble)). The postdistribution amount 
under this paragraph (e)(2) shall be 

computed before taking into account 
the effect (if any) of any inclusion 
under section 356(a) or (b). 

(f) Exclusion of deemed dividend from 
foreign personal holding company income. 
In the event an amount is included in 
income as a deemed dividend by a for-
eign corporation under paragraph (c) or 
(d) of this section (including amounts 
received as an intermediate owner 
under the rule of § 1.367(b)–2(e)(2)), such 
deemed dividend shall not be included 
as foreign personal holding company 
income under section 954(c). 

(g) Examples. The following examples 
illustrate the rules of this section: 

Example 1— (i) Facts. USS, a domestic cor-
poration, owns 40 percent of the outstanding 
stock of FD, a controlled foreign corporation 
(CFC). USS has owned the stock since FD 
was incorporated, and FD has always been a 
CFC. USS has a basis of $80 in its FD stock, 
which has a fair market value of $200. FD 
owns 100 percent of the outstanding stock of 
FC, a foreign corporation. FD has owned the 
stock since FC was incorporated. Neither FD 
nor FC own stock in any other corporation. 
FD has earnings and profits of $0 and a fair 
market value of $250 (not considering its 
ownership of FC). FC has earnings and prof-
its of $300, none of which is described in sec-
tion 1248(d), and a fair market value of $250. 
In a pro rata distribution described in sec-
tion 355, FD distributes to USS stock in FC 
worth $100; thereafter, USS’s FD stock is 
worth $100 as well. 

(ii) Result—(A) FD’s distribution is a trans-
action described in paragraph (c)(1) of this 
section. Under paragraph (c)(2) of this sec-
tion, USS must compare its predistribution 
amounts with respect to FD and FC to its re-
spective postdistribution amounts. Under 
paragraph (e)(1) of this section, USS’s 
predistribution amount with respect to FD 
or FC is its section 1248 amount computed 
immediately before the distribution, but 
only to the extent such amount is attrib-
utable to FD or FC. Under § 1.367(b)–2(c)(1), 
USS’s section 1248 amount computed imme-
diately before the distribution is $120, all of 
which is attributable to FC. Thus, USS’s 
predistribution amount with respect to FD is 
$0, and its predistribution amount with re-
spect to FC is $120. These amounts are com-
puted as follows: If USS had sold its FD 
stock immediately before the transaction, it 
would have recognized $120 of gain ($200 fair 
market value $80 basis). All of the gain 
would have been treated as a dividend under 
section 1248, and all of the section 1248 
amount would have been attributable to FC 
(based on USS’s pro rata share of FC’s earn-
ings and profits (40 percent × $300)). 

(B) Under paragraph (e)(2) of this section, 
USS’s postdistribution amount with respect 
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to FD or FC is its section 1248 amount with 
respect to such corporation, computed im-
mediately after the distribution (but without 
regard to paragraph (c) of this section). 
Under § 1.367(b)–2(c)(1), USS’s section 1248 
amounts computed immediately after the 
distribution with respect to FD and FC are $0 
and $60, respectively. These amounts, which 
are USS’s postdistribution amounts, are 
computed as follows: Under the normal prin-
ciples of section 358, USS allocates its $80 
predistribution basis in FD between FD and 
FC according to the stock blocks’ relative 
values, yielding a $40 basis in each block. If 
USS sold its FD stock immediately after the 
distribution, none of the resulting gain 
would be treated as a dividend under section 
1248. If USS sold its FC stock immediately 
after the distribution, it would have a $60 
gain ($100 fair market value—$40 basis), all of 
which would be treated as a dividend under 
section 1248. 

(C) The basis adjustment and income inclu-
sion rules of paragraph (c)(2) of this section 
apply to the extent of any difference between 
USS’s postdistribution and predistribution 
amounts. In the case of FD, there is no dif-
ference between the two amounts and, as a 
result, no adjustment or income inclusion is 
required. In the case of FC, USS’s 
postdistribution amount is $60 less than its 
predistribution amount. Accordingly, under 
paragraph (c)(2) of this section, USS is re-
quired to reduce its basis in its FC stock 
from $40 to $0 and include $20 in income as a 
deemed dividend. Under § 1.367(b)–2(e)(2), the 
$20 deemed dividend is considered as having 
been paid by FC to FD, and by FD to USS, 
immediately prior to the distribution. Under 
paragraph (f) of this section, the deemed div-
idend is not included by FD as foreign per-
sonal holding company income under section 
954(c). Under paragraph (c)(3) of this section, 
the basis increase provided in § 1.367(b)– 
2(e)(3)(ii) does not apply with regard to the 
$20 deemed dividend. Under the rules of para-
graph (c)(4) of this section, USS increases its 
basis in FD by the amount by which it de-
creased its basis in FC, as well as by the 
amount of its deemed dividend inclusion ($40 
+ $40 + $20 = $100). 

Example 2— (i) Facts. USS1 and USS2, do-
mestic corporations, each own 50 percent of 
the outstanding stock of FD, a controlled 
foreign corporation (CFC). USS1 and USS2 
have owned their FD stock since it was in-
corporated, and FD has always been a CFC. 
USS1 and USS2 each have a basis of $500 in 
their FD stock, and the fair market value of 
each block of FD stock is $750. FD owns 100 
percent of the outstanding stock of FC, a for-
eign corporation. FD owned the stock since 
FC was incorporated. Neither FD nor FC own 
stock in any other corporation. FD has earn-
ings and profits of $0 and a fair market value 
of $750 (not considering its ownership of FC). 
FC has earnings and profits of $500, none of 

which is described in section 1248(d), and a 
fair market value of $750. In a non-pro rata 
distribution described in section 355, FD dis-
tributes all of the stock of FC to USS2 in ex-
change for USS2’s FD stock. 

(ii) Result—(A) FD’s distribution is a trans-
action described in paragraph (d)(1) of this 
section. Under paragraph (d)(2) of this sec-
tion, USS1 is considered a distributee of FD 
stock. Under paragraph (d)(3) of this section, 
USS1 and USS2 must compare their 
predistribution amounts with respect to FD 
and FC stock to their respective 
postdistribution amounts. Under paragraph 
(e)(1) of this section, USS1’s predistribution 
amount with respect to FD or FC is USS1’s 
section 1248 amount computed immediately 
before the distribution, but only to the ex-
tent such amount is attributable to FD or 
FC. USS2’s predistribution amount is deter-
mined in the same manner. Under § 1.367(b)– 
2(c)(1), USS1 and USS2 each have a section 
1248 amount computed immediately before 
the distribution of $250, all of which is at-
tributable to FC. Thus, USS1 and USS2 each 
have a predistribution amount with respect 
to FD of $0, and each have a predistribution 
amount with respect to FC of $250. These 
amounts are computed as follows: If either 
USS1 or USS2 had sold its FD stock imme-
diately before the transaction, it would have 
recognized $250 of gain ($750 fair market 
value—$500 basis). All of the gain would have 
been treated as a dividend under section 1248, 
and all of the section 1248 amount would 
have been attributable to FC (based on 
USS1’s and USS2’s pro rata shares of FC’s 
earnings and profits (50 percent × $500)). 

(B) Under paragraph (d)(3) of this section, a 
distributee that owns no stock in the distrib-
uting or controlled corporation immediately 
after the distribution has a postdistribution 
amount with regard to that stock of zero. 
Accordingly, USS2 has a postdistribution 
amount of $0 with respect to FD and USS1 
has a postdistribution amount of $0 with re-
spect to FC. Under paragraph (e)(2) of this 
section, USS1’s postdistribution amount 
with respect to FD is its section 1248 amount 
with respect to such corporation, computed 
immediately after the distribution (but 
without regard to paragraph (d) of this sec-
tion). USS2’s postdistribution amount with 
respect to FC is determined in the same 
manner. Under § 1.367(b)–2(c)(1), USS1’s sec-
tion 1248 amount computed immediately 
after the distribution with respect to FD is 
$0 and USS2’s section 1248 amount computed 
immediately after the distribution with re-
spect to FC is $250. These amounts, which are 
USS1’s and USS2’s postdistribution amounts, 
are computed as follows: After the non-pro 
rata distribution, USS1 owns all the stock of 
FD and USS2 owns all the stock of FC. If 
USS1 sold its FD stock immediately after 
the distribution, none of the resulting $250 
gain ($750 fair market value $500 basis) would 
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be treated as a dividend under section 1248. If 
USS2 sold its FC stock immediately after 
the distribution, it would have a $250 gain 
($750 fair market value—$500 basis), all of 
which would be treated as a dividend under 
section 1248. 

(C) The income inclusion rule of paragraph 
(d)(3) of this section applies to the extent of 
any difference between USS1’s and USS2’s 
postdistribution and predistribution 
amounts. In the case of USS2, there is no dif-
ference between the two amounts with re-
spect to either FD or FC and, as a result, no 
income inclusion is required. In the case of 
USS1, there is no difference between the two 
amounts with respect to its FD stock. How-
ever, USS1’s postdistribution amount with 
respect to FC is $250 less than its 
predistribution amount. Accordingly, under 
paragraph (d)(3) of this section, USS1 is re-
quired to include $250 in income as a deemed 
dividend. Under § 1.367(b)–2(e)(2), the $250 
deemed dividend is considered as having been 
paid by FC to FD, and by FD to USS1, imme-
diately prior to the distribution. This 
deemed dividend increases USS1’s basis in 
FD ($500 + $250 = $750). Under paragraph (f) of 
this section, the deemed dividend is not in-
cluded by FD as foreign personal holding 
company income under section 954(c). 

[T.D. 8862, 65 FR 3606, Jan. 24, 2000; 65 FR 
66502, Nov. 6, 2000] 

§ 1.367(b)–6 Effective dates and coordi-
nation rules. 

(a) Effective date—(1) In general. Sec-
tions 1.367(b)–1 through 1.367(b)–5, and 
this section, apply to section 367(b) ex-
changes that occur on or after Feb-
ruary 23, 2000. The rules of §§ 1.367(b)–3 
and 1.367(b)–4, as they apply to reorga-
nizations described in section 
368(a)(1)(A) (including reorganizations 
described in section 368(a)(2)(D) or (E)) 
involving a foreign acquiring or foreign 
acquired corporation, apply only to 
transfers occurring on or after January 
23, 2006. Section 1.367(b)–4(b)(1)(ii) ap-
plies to triangular B reorganizations 
occurring on or after February 23, 2000 
and to all other triangular reorganiza-
tions and reorganizations described in 
section 368(a)(1)(G) and (a)(2)(D) occur-
ring on or after January 23, 2006. The 
second sentence of paragraph (a) in 
§ 1.367(b)–4 shall apply to section 
304(a)(1) transactions occurring on or 
after February 21, 2006; however, tax-
payers may rely on this sentence for 
all section 304(a)(1) transactions occur-
ring in open tax years. 

(2) Exception. A taxpayer may, how-
ever, elect to have §§ 1.367(b)–1 through 
1.367(b)–5, and this section, apply to 
section 367(b) exchanges that occur (or 
occurred) before February 23, 2000, if 
the due date for the taxpayer’s timely 
filed Federal tax return (including ex-
tensions) for the taxable year in which 
the section 367(b) exchange occurs (or 
occurred) is after February 23, 2000. 
The election under this paragraph 
(a)(2) will be valid only if— 

(i) The electing taxpayer makes the 
election on a timely filed section 367(b) 
notice; 

(ii) In the case of an exchanging 
shareholder that is a foreign corpora-
tion, the election is made on the sec-
tion 367(b) notice that is filed by each 
of its shareholders listed in § 1.367(b)– 
1(c)(3)(ii); and 

(iii) The electing taxpayer provides 
notice of the election to all corpora-
tions (or their successors in interest) 
whose earnings and profits are affected 
by the election on or before the date 
the section 367(b) notice is filed. 

(b) Certain recapitalizations described 
in § 1.367(b)–4(b)(3). In the case of a re-
capitalization described in § 1.367(b)– 
4(b)(3) that occurred prior to July 20, 
1998, the exchanging shareholder shall 
include the section 1248 amount on its 
tax return for the taxable year that in-
cludes the exchange described in 
§ 1.367(b)–4(b)(3)(i) (and not in the tax-
able year of the recapitalization), ex-
cept that no inclusion is required if 
both the recapitalization and the ex-
change described in § 1.367(b)–4(b)(3)(i) 
occurred prior to July 20, 1998. 

(c) Use of reasonable method to comply 
with prior published guidance—(1) Prior 
exchanges. The taxpayer may use a rea-
sonable method to comply with the fol-
lowing prior published guidance to the 
extent such guidance relates to section 
367(b): Notice 88–71 (1988–2 C.B. 374); No-
tice 89–30 (1989–1 C.B. 670); and Notice 
89–79 (1989–2 C.B. 392) (see § 601.601(d)(2) 
of this chapter). This rule applies to 
section 367(b) exchanges that occur (or 
occurred) before February 23, 2000, or, 
if a taxpayer makes the election de-
scribed in paragraph (a)(2) of this sec-
tion, for section 367(b) exchanges that 
occur (or occurred) before the date de-
scribed in paragraph (a)(2) of this sec-
tion. This rule also applies to section 
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367(b) exchanges and distributions de-
scribed in paragraph (d) of this section. 

(2) Future exchanges. Section 367(b) 
exchanges that occur on or after Feb-
ruary 23, 2000, (or, if a taxpayer makes 
the election described in paragraph 
(a)(2) of this section, for section 367(b) 
exchanges that occur on or after the 
date described in paragraph (a)(2) of 
this section) are governed by the sec-
tion 367(b) regulations and, as a result, 
paragraph (c)(1) of this section shall 
not apply. 

(d) Effect of removal of attribution 
rules. To the extent that the rules 
under §§ 7.367(b)–9 and 7.367(b)–10(h) of 
this chapter, as in effect prior to Feb-
ruary 23, 2000 (see 26 CFR part 1, re-
vised as of April 1, 1999), attributed 
earnings and profits to the stock of a 
foreign corporation in connection with 
an exchange described in section 351, 
354, 355, or 356 before February 23, 2000, 
the foreign corporation shall continue 
to be subject to the rules of § 7.367(b)–12 
of this chapter in the event of any sub-
sequent exchanges and distributions 
with respect to such stock, notwith-
standing the fact that such subsequent 
exchange or distribution occurs on or 
after the effective date described in 
paragraph (a) of this section. 

[T.D. 8862, 65 FR 3608, Jan. 24, 2000, as amend-
ed by T.D. 9243, 71 FR 4289, Jan. 26, 2006; T.D. 
9250, 71 FR 8805, Feb. 21, 2006] 

§ 1.367(b)–12 Subsequent treatment of 
amounts attributed or included in 
income. 

(a) In general. This section applies to 
distributions with respect to, or a dis-
position of, stock— 

(1) To which, in connection with an 
exchange occurring before February 23, 
2000, an amount has been attributed 
pursuant to § 7.367(b)–9 or 7.367(b)–10 of 
this chapter (as in effect prior to Feb-
ruary 23, 2000, see 26 CFR part 1 revised 
as of April 1, 1999); or 

(2) In respect of which, before Feb-
ruary 23, 2000, an amount has been in-
cluded in income or added to earnings 
and profits pursuant to § 7.367(b)–7 or 
§ 7.367(b)–10 of this chapter (as in effect 
prior to February 23, 2000, see 26 CFR 
part 1 revised as of April 1, 1999). 

(b) Applicable rules. See § 7.367(b)–12(b) 
through (e) of this chapter (as in effect 
prior to January 11, 2001, see 26 CFR 

part 1 revised as of April 1, 2000) for 
purposes of applying paragraph (a) of 
this section. 

(c) Effective date. This section applies 
to distributions or dispositions that 
occur on or after January 11, 2001. 

[T.D. 8937, 66 FR 2257, Jan. 11, 2001] 

§ 1.367(b)–13 Special rules for deter-
mining basis and holding period. 

(a) Scope and definitions—(1) Scope. 
This section provides special basis and 
holding period rules to determine the 
basis and holding period of stock of 
certain foreign surviving corporations 
held by a controlling corporation 
whose stock is issued in an exchange 
under section 354 or 356 in a triangular 
reorganization. This section applies to 
transactions that are subject to section 
367(b) as well as section 367(a), includ-
ing transactions concurrently subject 
to sections 367(a) and (b). 

(2) Definitions. For purposes of this 
section, the following definitions 
apply: 

(i) A block of stock has the meaning 
provided in § 1.1248–2(b). 

(ii) A triangular reorganization is a 
reorganization described in § 1.358– 
6(b)(2)(i), (ii), or (iii) or in sections 
368(a)(1)(G) and (a)(2)(D) (a forward tri-
angular merger, triangular C reorga-
nization, reverse triangular merger, or 
triangular G reorganization, respec-
tively). For purposes of triangular re-
organizations— 

(A) P is a corporation that is a party 
to a reorganization that is in control 
(within the meaning of section 368(c)) 
of another party to the reorganization 
and whose stock is transferred pursu-
ant to the reorganization; 

(B) S is a corporation that is a party 
to the reorganization and that is con-
trolled by P; and 

(C) T is a corporation that is another 
party to the reorganization. 

(b) Determination of basis for exchanges 
of foreign stock or securities under section 
354 or 356. For rules determining the 
basis of stock or securities in a foreign 
corporation received in a section 354 or 
356 exchange, see § 1.358–2. 

(c) Determination of basis and holding 
period for triangular reorganizations—(1) 
Application. In the case of a triangular 
reorganization described in paragraph 
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(a)(2)(ii) of this section, this paragraph 
(c) applies, if— 

(i)(A) Immediately before the trans-
action, either P is a section 1248 share-
holder with respect to S, or P is a for-
eign corporation and a United States 
person is a section 1248 shareholder 
with respect to both P and S; and 

(B) In the case of a reverse triangular 
merger, P’s exchange of S stock is not 
described in § 1.367(b)–3(a) and (b) or in 
§ 1.367(b)–4(b)(1)(i), (2)(i), or (3); or 

(ii)(A) Immediately before the trans-
action, a shareholder of T is a section 
1248 shareholder with respect to T, or a 
shareholder of T is a foreign corpora-
tion and a United States person is a 
section 1248 shareholder with respect to 
both such foreign corporation and T; 
and 

(B) With respect to at least one of the 
exchanging shareholders described in 
paragraph (c)(1)(ii)(A) of this section, 
the exchange of T stock is not de-
scribed in § 1.367(b)–3(a) and (b) or in 
§ 1.367(b)–4(b)(1)(i), (2)(i), or (3). 

(2) Basis and holding period rules. In 
the case of a triangular reorganization 
described in paragraph (c)(1) of this 
section, each share of stock of the sur-
viving corporation (S or T) held by P 
must be divided into portions attrib-
utable to the S stock and the T stock 
immediately before the exchange. See 
paragraph (e) of this section Examples 1 
through 4 for illustrations of this rule. 

(i) Portions attributable to S stock—(A) 
In the case of a forward triangular 
merger, a triangular C reorganization, 
or a triangular G reorganization, the 
basis and holding period of the portion 
of each share of surviving corporation 
stock attributable to the S stock is the 
basis and holding period of such share 
of stock immediately before the ex-
change. 

(B) In the case of a reverse triangular 
merger, the basis and holding period of 
the portion of each share of surviving 
corporation stock attributable to the S 
stock is the basis and the holding pe-
riod immediately before the exchange 
of a proportionate amount of the S 
stock to which the portion relates. If P 
is a shareholder described in paragraph 
(c)(1)(i)(A) of this section with respect 
to S, and P exchanges two or more 
blocks of S stock pursuant to the 
transaction, then each share of the sur-

viving corporation (T) attributable to 
the S stock must be further divided 
into separate portions to account for 
the separate blocks of stock in S. 

(C) If the value of S stock imme-
diately before the triangular reorga-
nization is less than one percent of the 
value of the surviving corporation 
stock immediately after the triangular 
reorganization, then P may determine 
its basis in the surviving corporation 
stock by applying the rules of para-
graph (c)(2)(ii) of this section to deter-
mine the basis and holding period of 
the surviving corporation stock attrib-
utable to the T stock, and then in-
creasing the basis of each share of sur-
viving corporation stock by the propor-
tionate amount of P’s aggregate basis 
in the S stock immediately before the 
exchange (without dividing the stock 
of the surviving corporation into sepa-
rate portions attributable to the S 
stock). 

(ii) Portions attributable to T stock— 
(A) If any exchanging shareholder of T 
stock is described in paragraph 
(c)(1)(ii) of this section, the basis and 
holding period of the portion of each 
share of stock in the surviving corpora-
tion attributable to the T stock is the 
basis and holding period immediately 
before the exchange of a proportionate 
amount of the T stock to which such 
portion relates. If any exchanging 
shareholder of T stock is described in 
paragraph (c)(1)(ii) of this section, and 
such shareholder exchanges two or 
more blocks of T stock pursuant to the 
transaction, then each share of sur-
viving corporation stock attributable 
to the T stock must be further divided 
into separate portions to account for 
the separate blocks of T stock. 

(B) If no exchanging shareholder of T 
stock is described in paragraph 
(c)(1)(ii) of this section, the rules of 
§ 1.358–6 apply to determine the basis of 
the portion of each share of the sur-
viving corporation attributable to T 
immediately before the exchange. 

(d) Special rules applicable to divided 
shares of stock—(1) In general—(i) 
Shares of stock in different blocks are 
aggregated into one divided portion for 
basis purposes, if such shares imme-
diately before the exchange are owned 
by one or more shareholders that are— 
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(A) Not section 1248 shareholders 
with respect to the corporation; or 

(B) Foreign corporate shareholders, 
provided that no United States persons 
are section 1248 shareholders with re-
spect to both such foreign corporate 
shareholders and the corporation. 

(ii) For purposes of determining the 
amount of gain realized on the sale or 
exchange of stock that has a divided 
portion pursuant to paragraph (c) of 
this section, any amount realized on 
such sale or exchange will be allocated 
to each divided portion of the stock 
based on the relative fair market value 
of the stock to which the portion is at-
tributable at the time the portions 
were created. See paragraph (e) Exam-
ple 5 of this section. 

(iii) Shares of stock will no longer be 
required to be divided if section 1248 or 
section 964(e) would not apply to a dis-
position or exchange of such stock. 

(2) Pre-exchange earnings and profits. 
All earnings and profits (or deficits) ac-
cumulated by a foreign corporation be-
fore the reorganization and attrib-
utable to a share (or block) of stock for 
purposes of section 1248 are attrib-
utable to the divided portion of stock 
with the basis and holding period of 
that share (or block). See § 1.367(b)–4(d). 

(3) Post-exchange earnings and profits. 
Any earnings and profits (or deficits) 
accumulated by the surviving corpora-
tion subsequent to the reorganization 
are attributed to each divided share of 
stock pursuant to section 1248 and the 
regulations thereunder. The amount of 
earnings and profits (or deficits) attrib-
utable to a divided share of stock is 
further attributed to the divided por-
tions of such share of stock based on 
the relative fair market value of each 
divided portion of stock. See paragraph 
(e) Example 5 of this section. 

(e) Examples. The rules of this section 
are illustrated by the following exam-
ples: 

Example 1. Blocks of stock exchanged in a tri-
angular reorganization—(i) Facts. (A) US1, a 
domestic corporation, owns all the stock of 
F1, a foreign corporation. F1 owns all the 
stock of FT, a foreign corporation, with 100 
shares of stock outstanding. Each share of 
FT stock is valued at $10x. Because F1 ac-
quired the stock of FT at two different dates, 
F1 owns two blocks of FT stock for purposes 
of section 1248. The first block consists of 60 
shares. The shares in the first block have a 

basis of $300x ($5x per share), a holding pe-
riod of 10 years, and $240x ($4x per share) of 
earnings and profits attributable to the 
shares for purposes of section 1248. The sec-
ond block consists of 40 shares. The shares in 
the second block have a basis of $600x ($15x 
per share), a holding period of 2 years, and 
$80x ($2x per share) of earnings and profits 
attributable to the shares for purposes of 
section 1248. 

(B) US2, a domestic corporation, owns all 
of the stock of FP, a foreign corporation, 
which owns all of the stock of FS, a foreign 
corporation. FP owns two blocks of FS 
stock. Each block consists of 10 shares with 
a value of $200x ($20x per share). The shares 
in the first block have a basis of $50x ($5x per 
share), a holding period of 10 years, and $50x 
($5x per share) of earnings and profits attrib-
utable to such shares for purposes of section 
1248. The shares in the second block had a 
basis of $100x ($10x per share), a holding pe-
riod of 5 years, and $20x ($2x per share) of 
earnings and profits attributable to such 
shares for purposes of section 1248. 

(C) FT merges into FS, with FS surviving, 
and F1 receives 50 shares of FP stock with a 
value of $1,000x in exchange for its FT stock. 
The merger of FT into FS qualifies as for-
ward triangular merger, and immediately 
after the exchange US1 is a section 1248 
shareholder with respect to F1, the exchang-
ing shareholder, FP and FS, all of which are 
controlled foreign corporations. 

(ii) Basis and holding period determination. 
(1) US1 is a section 1248 shareholder of F1, 
the exchanging shareholder, and FT (both of 
which are controlled foreign corporations) 
immediately before the transaction. More-
over, F1 is not required to include amounts 
in income under § 1.367(b)–3(b) or 1.367(b)–4(b) 
as described in paragraph (c)(1)(ii)(B) of this 
section. Accordingly, the basis and holding 
period of the FS stock held by FP imme-
diately after the triangular reorganization is 
determined pursuant to paragraph (c) of this 
section. 

(2) Pursuant to paragraph (c) of this sec-
tion, each share of FS stock is divided into 
portions attributable to the basis and hold-
ing period of the FS stock held by FP imme-
diately before the exchange (the FS portion) 
and the FT stock held by F1 immediately be-
fore the exchange (the FT portion). The basis 
and holding period of the FS portion is the 
basis and holding period of the FS stock held 
by FP immediately before the exchange. 
Thus, each share of FS stock in the first 
block has a portion with a basis of $5x, a 
value of $20x, a holding period of 10 years, 
and $5x of earnings and profits attributable 
to such portion for purposes of section 1248. 
Each share of FS stock in the second block 
has a portion with a basis of $10x, a value of 
$20x, a holding period of 5 years, and $2x of 
earnings and profits attributable to such 
portion for purposes of section 1248. 
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(3) Because the exchanging shareholder of 
FT stock (F1) has a section 1248 shareholder 
(US1), the holding period and basis of the FT 
portion is the holding period and the propor-
tionate amount of the basis of the FT stock 
immediately before the exchange to which 
such portion relates. Further, because F1 ex-
changed two blocks of FT stock, the FT por-
tion must be divided into two separate por-
tions attributable to the two blocks of FT 
stock. Thus, each share of FS stock will have 
a second portion with a basis of $15x ($300x 
basis / 20 shares), a value of $30x ($600x value / 
20 shares), a holding period of 10 years, and 
$12x of earnings and profits ($240x / 20 shares) 
attributable to such portion for purposes of 
section 1248. Each share of FS stock will 
have a third portion with a basis of $30x 
($600x basis / 20 shares), a value of $20x ($400x 
value / 20 shares), a holding period of 2 years, 
and $4x of earnings and profits ($80x / 20 
shares) attributable to such portion for pur-
poses of section 1248. 

(iii) Subsequent disposition—first block. As-
sume, immediately after the transaction, FP 
disposes of a share of FS stock from the first 
block. When FP disposes of any share of its 
FS stock, it is treated as disposing of each 
divided portion of such share. With respect 
to the first portion (attributable to the FS 
stock), FP recognizes a gain of $15x ($20x 
value¥$5x basis), $5x of which is treated as a 
dividend under section 1248. With respect to 
the second portion (attributable to the first 
block of FT stock), FP recognizes a gain of 
$15x ($30x value¥$15x basis), $12x of which is 
treated as a dividend under section 1248. 
With respect to the third portion (attrib-
utable to the second block of FT stock), FP 
recognizes a capital loss of $10x ($20x 
value¥$30x basis). 

(iv) Subsequent disposition—second block. As-
sume further, immediately after the trans-
action, FP also disposes of a share of stock 
from the second block of FS stock. With re-
spect to the first portion (attributable to the 
FS stock), FP recognizes a gain of $10x ($20x 
value¥$10x basis), $2x of which is treated as 
a dividend under section 1248. With respect 
to the second portion (attributable to the 
first block of FT stock), FP recognizes a gain 
of $15x ($30x value¥$15x basis), $12x of which 
is treated as a dividend under section 1248. 
With respect to the third portion (attrib-
utable to the second block of FT stock), FP 
recognizes a capital loss of $10x ($20x 
value¥$30x basis). 

Example 2. (i) Facts. The facts are the same 
as in Example 1, except that FS merges into 
FT with FT surviving in a reverse triangular 
merger. Pursuant to the merger, F1 receives 
FP stock with a value of $1,000x in exchange 
for its FT stock, and FP receives 10 shares of 
FT stock with a value of $1,000x in exchange 
for its FS stock. Immediately after the ex-
change, US1 is a section 1248 shareholder 
with respect to F1, the exchanging share-

holder, FP, and FT, all of which are con-
trolled foreign corporations. 

(ii) Basis and holding period determination— 
(A) The basis and holding period of the stock 
of the surviving corporation held by FP are 
the same as in Example 1, except that each 
share of the surviving corporation (FT, in-
stead of FS) will be divided into four por-
tions instead of three portions. Because FP 
exchanges two blocks of FS stock, the FS 
portion must be divided into two separate 
portions attributable to the two blocks of FS 
stock. Because F1 exchanges two blocks of 
FT stock, the FT portion must be divided 
into two separate portions attributable to 
the two blocks of FT stock. 

(B) Thus, each share of the surviving cor-
poration (FT) will have a first portion (at-
tributable to the first block of FS stock) 
with a basis of $5x ($50x / 10 shares), a value of 
$20x ($200x / 10 shares), a holding period of 10 
years, and $5x of earnings and profits ($50x / 
10 shares) attributable to such portion for 
purposes of section 1248. Each share of FT 
stock will have a second portion (attrib-
utable to the second block of FS stock) with 
a basis of $10x ($100x / 10 shares), a value of 
$20x ($200x / 10 shares), a holding period of 5 
years, and $2x of earnings and profits ($20x / 
10 shares) attributable to such portion for 
purposes of section 1248. Moreover, each 
share of FT stock will have a third portion 
(attributable to the first block of FT stock) 
with a basis of $30x ($300x basis / 10 shares), a 
value of $60x ($600x value / 10 shares), a hold-
ing period of 10 years, and $24x of earnings 
and profits ($240x / 10 shares) attributable to 
such portion for purposes of section 1248. 
Lastly, each share of FT stock will have a 
fourth portion (attributable to the second 
block of FT stock) with a basis of $60x ($600x 
basis / 10 shares), a value of $40x ($400x value / 
10 shares), a holding period of 2 years, and 
$8x of earnings and profits ($80x / 10 shares) 
attributable to such portion for purposes of 
section 1248. 

Example 3. (i) Facts. USP, a domestic cor-
poration, owns all the stock of FS, a foreign 
corporation with 10 shares of stock out-
standing. Each share of FS stock has a value 
of $10x, a basis of $5x, a holding period of 10 
years, and $7x of earnings and profits attrib-
utable to such share for purposes of section 
1248. FP, a foreign corporation, owns the 
stock of FT, another foreign corporation. FP 
and FT do not have any section 1248 share-
holders. FT has assets with a value of $100x, 
a basis of $50x, and no liabilities. The FT 
stock held by FP has a value of $100x and a 
basis of $75x. FT merges into FS with FS sur-
viving in a forward triangular merger. Pur-
suant to the reorganization, FP receives 
USP stock with a value of $100x in exchange 
for its FT stock. 
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(ii) Basis and holding period determination— 
(A) Because USP is a section 1248 share-
holder of FS immediately before the trans-
action, the basis and holding period of the 
FS stock held by USP immediately after the 
triangular reorganization is determined pur-
suant to paragraph (c) of this section. 

(B) Pursuant to paragraph (c) of this sec-
tion, each share of FS stock is divided into 
portions attributable to the basis and hold-
ing period of the FS stock held by USP im-
mediately before the exchange (the FS por-
tion) and the FT portion immediately before 
the exchange. Because FT does not have a 
section 1248 shareholder immediately before 
the transaction, the rules of § 1.358–6 apply to 
determine the basis of the FT portion of each 
share of FS stock. Those rules determine the 
basis of FS stock held by USP by reference 
to the basis of FT’s net assets. The basis and 
holding period of the FS portion is the basis 
and holding period of the FS stock held by 
USP immediately before the exchange. Thus, 
each share of FS stock has a portion with a 
basis of $5x, a value of $10x, a holding period 
of 10 years, and $7x of earnings and profits 
attributable to such portion for section 1248 
purposes. The basis of the FT portion is the 
basis of the FT assets to which such portion 
relates. Thus, each share of FS stock has a 
second portion with a basis of $5x ($50x basis 
in FT’s assets / 10 shares) and a value of $10x 
($100x value of FT’s assets / 10 shares). All of 
FS’s earnings and profits prior to the trans-
action ($70x) is attributed solely to the FS 
portion in each share of FS stock. As a re-
sult of each share of stock being divided into 
portions, the basis of the FS stock is not 
averaged with the basis of the FT assets to 
increase the section 1248 amount with re-
spect to the stock of the surviving corpora-
tion (FS). 

Example 4. (i) Facts. US, a domestic cor-
poration, owns all of the stock of FT, a for-
eign corporation. The FT stock held by US 
constitutes a single block of stock with a 
value of $1,000x, a basis of $600x, and holding 
period of 5 years. USP, a domestic corpora-
tion, forms FS, a foreign corporation, pursu-
ant to the plan of reorganization and capital-
izes it with $10x of cash. FS merges into FT 
with FT surviving in a reverse triangular 
merger and a reorganization described in 
section 368(a)(1)(B). Pursuant to the reorga-
nization, US receives USP stock with a value 
of $1,000x in exchange for its FT stock, and 
USP receives 10 shares of FT stock with a 
value of $1,010x in exchange for its FS stock. 

(ii) Basis and holding period determination. 
(A) US and USP are section 1248 shareholders 
of FT and FS, respectively, immediately be-
fore the transaction. Neither US nor USP is 
required to include amounts in income under 
§ 1.367(b)–3(b) or 1.367(b)–4(b) as described in 
paragraph (c)(1)(i)(B) or (c)(1)(ii)(B) of this 
section. The basis and holding period of the 

FT stock held by USP is determined pursu-
ant to paragraph (c) of this section. 

(B) Pursuant to paragraph (c) of this sec-
tion, because the exchanging shareholder of 
FT stock (US) is a section 1248 shareholder of 
FT, each share of the surviving corporation 
(FT) has a proportionate amount of the basis 
and holding period of the FT stock imme-
diately before the exchange to which such 
share relates. Thus, the portion of each share 
of FT stock attributable to the FT stock has 
a basis of $60x ($600x basis / 10 shares), a value 
of $100x ($1,000x value / 10 shares), and a hold-
ing period of 5 years. Because the value of FS 
stock immediately before the triangular re-
organization ($10x) is less than one percent 
of the value of the surviving corporation 
(FT) immediately after the triangular reor-
ganization ($1,010x), USP may determine its 
basis in the stock of the surviving corpora-
tion (FT) attributable to its FS stock basis 
held prior to the reorganization by increas-
ing the basis of each share of FT stock by 
the proportionate amount of USP’s aggre-
gate basis in the FS stock immediately be-
fore the exchange (without dividing each 
share of FT stock into separate portions to 
account for FS and FT). If USP so elects, 
USP’s basis in each share of FT stock is in-
creased by $1x ($10x basis in FS stock / 10 
shares). As a result, each share of FT stock 
has a basis of $61x, a value of $101x, and a 
holding period of 5 years. 

Example 5. (i) Facts. US, a domestic cor-
poration, owns all of the stock of F1, a for-
eign corporation, which owns all the stock of 
FT, a foreign corporation. The FT stock held 
by F1 constitutes one block of stock with a 
basis of $170x, a value of $200x, a holding pe-
riod of 5 years, and $10x of earnings and prof-
its attributable to such stock for purposes of 
section 1248. FP, a foreign corporation, owns 
all the stock of FS, a foreign corporation. FS 
has 10 shares of stock outstanding. No 
United States person is a section 1248 share-
holder with respect to FP or FS. The FS 
stock held by FP has a value of $100x and a 
basis of $50x ($5x per share). FT merges into 
FS with FS surviving in a forward triangular 
merger. Pursuant to the merger, F1 receives 
FP stock with a value of $200x for its FT 
stock in an exchange that qualifies for non- 
recognition under section 354. US is a section 
1248 shareholder with respect to F1, the ex-
changing shareholder, FP, and FS (all of 
which are controlled foreign corporations) 
immediately after the exchange. 

(ii) Basis and holding period determination. 
(A) Because US is a section 1248 shareholder 
of F1, the exchanging shareholder, and FT 
immediately before the transaction, and US 
is a section 1248 shareholder of F1, FP, and 
FS immediately after the transactions, F1 is 
not required to include amounts in income 
under §§ 1.367(b)–3(b) and 1.367(b)–4(b) as de-
scribed in paragraph (c)(1)(ii)(B) of this sec-
tion. Thus, the basis and holding period of 
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the FS stock held by FP immediately after 
the triangular reorganization is determined 
pursuant to paragraph (c) of this section. 

(B) Pursuant to paragraph (c) of this sec-
tion, each share of FS stock is divided into 
portions attributable to the basis and hold-
ing period of the FS stock held by FP imme-
diately before the exchange (the FS portion) 
and the FT stock held by F1 immediately be-
fore the exchange (the FT portion). The basis 
and holding period of the FS portion is the 
basis and holding period of the FS stock held 
by FP immediately before the exchange. 
Thus, each share of FS stock has a portion 
with a basis of $5x and a value of $10x. Be-
cause the exchanging shareholder of FT 
stock (F1) has a section 1248 shareholder of 
both F1 and FT, the basis and holding period 
of the FT portion is the proportionate 
amount of the basis and the holding period of 
the FT stock immediately before the ex-
change to which such portion relates. Thus, 
each share of FS stock will have a second 
portion with a basis of $17x ($170x basis / 10 
shares), a value of $20x ($200x value / 10 
shares), a holding period of 5 years, and $1x 
of earnings and profits ($10x earnings and 
profits / 10 shares) attributable to such por-
tion for purposes of section 1248. 

(iii) Subsequent disposition. (A) Several 
years after the merger, FP disposes of all of 
its FS stock in a transaction governed by 
section 964(e). At the time of the disposition, 
FS stock has decreased in value to $210x (a 
post-merger reduction in value of $90x), and 
FS has incurred a post-merger deficit in 
earnings and profits of $30x. 

(B) Pursuant to paragraph (d)(1)(ii) of this 
section, for purposes of determining the 
amount of gain realized on the sale or ex-
change of stock that has a divided portion, 
any amount realized on such sale or ex-
change is allocated to each divided portion 
of the stock based on the relative fair mar-
ket value of the stock to which the portion 
is attributable at the time the portions were 
created. Immediately before the merger, the 
value of the FS stock in relation to the value 
of both the FS stock and the FT stock was 
one-third ($100x / ($100x plus $200x)). Likewise, 
immediately before the merger, the value of 
the FT stock in relation to the value of both 
the FT stock and the FS stock was two- 
thirds ($200x / $100x plus $200x). Accordingly, 
one-third of the $210x amount realized is al-
located to the FS portion of each share and 
two-thirds to the FT portion of each share. 
Thus, the amount realized allocated to the 
FS portion of each share is $7x (one-third of 
$210x divided by 10 shares). The amount real-
ized allocated to the FT portion of each 
share is $14x (two-thirds of $210x divided by 
10 shares). 

(C) Pursuant to paragraph (d)(3) of this sec-
tion, any earnings and profits (or deficits) 
accumulated by the surviving corporation 
subsequent to the reorganization are attrib-

uted to the divided portions of shares of 
stock based on the relative fair market value 
of each divided portion of stock. Accord-
ingly, one-third of the post-merger earnings 
and profits deficit of $30x is allocated to the 
FS portion of each share and two-thirds to 
the FT portion of each share. Thus, the def-
icit in earnings and profits allocated to the 
FS portion of each share is $1x (one-third of 
$30x divided by 10 shares). The deficit in 
earnings and profits allocated to the FT por-
tion of each share is $2x (two-thirds of $30x 
divided by 10 shares). 

(D) When FP disposes of its FS stock, FP 
is treated as disposing of each divided por-
tion of a share of stock. With respect to the 
FS portion of each share of stock, FP recog-
nizes a gain of $2x ($7x value ¥ $5x basis), 
which is not recharacterized as a dividend 
because a deficit in earnings and profits of 
$1x is attributable to such portion for pur-
poses of section 1248. With respect to the FT 
portion of each share of stock, FP recognizes 
a loss of $3x ($14x value ¥ $17x basis). 

(f) Effective date. This section applies 
to exchanges occurring on or after Jan-
uary 23, 2006. 

[T.D. 9243, 71 FR 4289, Jan. 26, 2006] 

§ 1.367(d)–1T Transfers of intangible 
property to foreign corporations 
(temporary). 

(a) Purpose and scope. This section 
provides rules under section 367(d) con-
cerning transfers of intangible prop-
erty by U.S. persons to foreign corpora-
tions pursuant to section 351 or 361. 
Paragraph (b) of this section specifies 
the transfers that are subject to sec-
tion 367(d) and the rules of this section, 
while paragraph (c) provides rules con-
cerning the consequences of such a 
transfer. In general, the U.S. transferor 
will be treated as receiving annual pay-
ments contingent on productivity or 
use of the transferred property, over 
the useful life of the property (regard-
less of whether such payments are in 
fact made by the transferee). Para-
graphs (d), (e), and (f) of this section 
provide rules for cases in which there is 
a later direct or indirect disposition of 
the intangible property transferred. In 
general, deemed annual license pay-
ments will continue if a transfer is 
made to a related person, while gain 
must be recognized immediately if the 
transfer is to an unrelated person. 
Paragraph (g) of this section provides 
several special rules, including a rule 
allowing appropriate adjustments 
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where deemed payments under section 
367(d) are not in fact received by the 
U.S. transferor of the intangible prop-
erty, and a rule providing for a limited 
election to treat certain transfers of 
intangible property as sales at fair 
market value (in lieu of applying the 
general useful life-contingent payment 
rule). In addition, paragraph (g) of this 
section provides rules coordinating the 
application of section 367(d) with other 
relevant Code sections. Paragraph (h) 
of this section defines the term related 
person for purposes of this section. Fi-
nally, paragraph (i) of this section pro-
vides the effective date of this section. 
For rules concerning transfers of intan-
gible property pursuant to section 332, 
see § 1.367(a)–5T(e). For purposes of de-
termining whether a U.S. person has 
made a transfer of intangible property 
that is subject to the rules of section 
367(d), the rules of § 1.367(a)–1T(c) shall 
apply. 

(b) Intangible property subject to sec-
tion 367(d). Section 367(d) and the rules 
of this section shall apply to the trans-
fer of any intangible property, as de-
fined in § 1.367(a)–1T(d)(5)(i). However, 
section 367(d) and the rules of this sec-
tion shall not apply to the transfer of 
foreign goodwill or going concern 
value, as defined in §1.367(a)– 
1T(d)(5)(iii), or to the transfer of intan-
gible property described in §1.367(a)– 
5T(b)(2). However, the transfer of those 
items to a foreign corporation is sub-
ject to the rules set forth in § 1.367(a)– 
6T, and the transfer of intangible prop-
erty described in § 1.367(a)–5T(b)(2) is 
subject to the rules set forth in 
§ 1.367(a)–5T. For a special rule relating 
to the transfer of operating intangi-
bles, as defined in § 1.367(a)–1T(d)(5)(ii), 
see paragraph (g)(3) of this section. 
Transfers of intangible property to for-
eign corporations pursuant to section 
351 or 361 are subject to the rules of 
this section regardless of whether the 
property is to be used in the United 
States, in connection with goods to be 
sold or consumed in the United States, 
or in connection with a trade or busi-
ness outside the United States. 

(c) Deemed payments upon transfer of 
intangible property to foreign corpora-
tion—(1) In general. If a U.S. person 
transfers intangible property that is 
subject to section 367(d) and the rules 

of this section to a foreign corporation 
in an exchange described in section 351 
or 361, then such person shall be treat-
ed as having transferred that property 
in exchange for annual payments con-
tingent on the productivity or use of 
the property. Such person shall, over 
the useful life of the property, annually 
include in gross income an amount 
that represents an appropriate arms- 
length charge for the use of the prop-
erty. The appropriate charge shall be 
determined in accordance with the pro-
visions of section 482 and regulations 
thereunder. See § 1.482–2(d). The 
amount of the deemed payment thus 
calculated shall be reduced by any roy-
alty or other periodic payment made or 
accrued by the transferee to an unre-
lated person during that taxable year 
for the right to use the intangible prop-
erty. Amounts so included in the trans-
feror’s income shall be treated as ordi-
nary income from sources within the 
United States. For purposes of com-
puting estimated tax payments, 
deemed payments under this paragraph 
(c) shall be treated as received by the 
transferor on the last day of its taxable 
year. 

(2) Required adjustments. The fol-
lowing adjustments shall be made with 
respect to a U.S. person’s recognition 
of a deemed payment for the use of in-
tangible property under this paragraph 
(c): 

(i) For purposes of chapter 1 of the 
Code, the earnings and profits of the 
transferee foreign corporation shall be 
reduced by the amount of such deemed 
payment; and 

(ii) For purposes of subpart F of part 
III of subchapter N of the Code, the 
transferee foreign corporation may 
treat such deemed payment as an ex-
pense (whether or not that amount is 
actually paid), properly allocated and 
apportioned to gross income subject to 
subpart F, in accordance with the pro-
visions of §§ 1.954–1(c) and 1.861–8. 

No other special adjustments to earn-
ing the profits, basis, or gross income 
shall be permitted by reason of the rec-
ognition of a deemed payment under 
this paragraph (c). However, see para-
graph (g)(1) of this section for rules 
permitting the establishment of an ac-
count receivable with respect to 
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deemed payments not actually received 
by the U.S. person. 

(3) Useful life. For purposes of this 
section, the useful life of intangible 
property is the entire period during 
which the property has value. However, 
in no event shall the useful life of an 
item of intangible property be consid-
ered to exceed twenty years. If intan-
gible property derives its value from 
secrecy or from protections afforded by 
law, the useful life of such property 
shall terminate when the property is 
no longer secret or no longer legally 
protected. 

(4) Blocked income. No deemed pay-
ment included in a taxpayer’s income 
under paragraph (c)(1) of this section 
shall be treated as deferrable income 
for purposes of applying rules relating 
to blocked foreign income. See Rev-
enue Ruling 74–351, 1974–2 C.B. 144. 

(d) Subsequent transfer of stock of 
transferee foreign corporation to unre-
lated person—(1) Treatment as sale of in-
tangible property. If a U.S. person trans-
fers intangible property that is subject 
to section 367(d) and the rules of this 
section to a foreign corporation in an 
exchange described in section 351 or 
361, and within the useful life of the in-
tangible property that U.S. transferor 
subsequently disposes of the stock of 
the transferee foreign corporation to a 
person that is not a related person 
(within the meaning of paragraph (h) of 
this section), then the U.S. transferor 
shall be treated as having simulta-
neously sold the intangible property to 
the person acquiring the stock of the 
transferee foreign corporation. The 
U.S. transferor shall be required to rec-
ognize gain (but not loss) from sources 
within the United States in an amount 
equal to the difference between the fair 
market value of the transferred intan-
gible property on the date of the subse-
quent disposition and the U.S. trans-
feror’s former adjusted basis in that 
property (determined as of the original 
transfer). If the U.S. transferor’s dis-
position of the stock of the transferee 
foreign corporation is subject to U.S. 
tax other than by reason of this para-
graph (d), then the amount of gain oth-
erwise required to be recognized with 
respect to the stock of the transferee 
foreign corporation shall be reduced by 
the amount of gain recognized with re-

spect to the intangible property pursu-
ant to this paragraph (d). 

(2) Required adjustments. If a U.S. per-
son disposes of the stock of a trans-
feree foreign corporation, and under 
paragraph (d)(1) of this section is treat-
ed as having simultaneously sold in-
tangible property, then, for purposes of 
computing basis and earnings and prof-
its, the person acquiring the stock of 
the transferee foreign corporation shall 
be deemed to have purchased that prop-
erty at fair market value and to have 
immediately thereafter contributed it 
to the transferee foreign corporation in 
a transaction not covered by section 
367(d). Therefore, for purposes of chap-
ter 1 of the Code— 

(i) The transferee foreign corpora-
tion’s basis in the intangible property 
will be equal to its fair market value 
(as calculated for purposes of deter-
mining the gain required to be recog-
nized by the U.S. transferor); 

(ii) The acquiring person’s basis in 
the stock of the transferee foreign cor-
poration shall be determined as if no 
portion of the consideration given by 
the acquiring person for the stock is 
attributable to the intangible property; 
and 

(iii) The earnings and profits of the 
transferee foreign corporation will not 
be affected by the transfer of its stock 
or the deemed transfer to it of the in-
tangible property. 

(e) Subsequent transfer of stock of 
transferee foreign corporation to related 
person—(1) Transfer to related U.S. per-
son treated as disposition of intangible 
property. If a U.S. person transfers in-
tangible property that is subject to 
section 367(d) and the rules of this sec-
tion to a foreign corporation in an ex-
change described in section 351 or 361 
and, within the useful life of the trans-
ferred intangible property, that U.S. 
transferor subsequently transfers the 
stock of the transferee foreign corpora-
tion to U.S. persons that are related to 
the transferor within the meaning of 
paragraph (h) of this section, then the 
following rules shall apply: 

(i) Each such related U.S. person 
shall be treated as having received 
(with the stock of the transferee for-
eign corporation) a right to receive a 
proportionate share of the contingent 
annual payments that would otherwise 
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be deemed to be received by the U.S. 
transferor under paragraph (c) of this 
section. 

(ii) Each such related U.S. person 
shall, over the useful life of the prop-
erty, annually include in gross income 
a proportionate share of the amount 
that would have been included in the 
income of the U.S. transferor pursuant 
to paragraph (c) of this section. Such 
amounts shall be treated as ordinary 
income from sources within the United 
States. 

(iii) The amount of income required 
to be recognized by the U.S. transferor 
pursuant to the rule of paragraph (d)(1) 
of this section shall be reduced to the 
amount determined in accordance with 
the following formula: 

(d)(1) amount×(100%¥(e) percentage) 

For purposes of the above formula, the 
(d)(1) amount is the income that would 
otherwise be required to be recognized 
by the transferor corporation pursuant 
to paragraph (d)(1) of this section, and 
the (e) percentage is the percentage of 
the transferor corporation’s total 
deemed rights to receive contingent 
annual payments under paragraph (c) 
of this section that is deemed to be 
transferred to related U.S. persons 
under the rules of this paragraph (e). 

(iv) The rules of paragraphs (d) and 
(e) of this section shall be reapplied in 
the case of any later transfer of the 
stock of the transferee foreign corpora-
tion by a related U.S. person that re-
ceived such stock in a transfer that 
was subject to the rules of this para-
graph (e). For purposes of reapplying 
the rules of paragraphs (d) and (e), each 
such related U.S. person shall be treat-
ed as a U.S. transferor of intangible 
property to the transferee foreign cor-
poration (to the extent of the interest 
attributed to such person pursuant to 
subdivision (i) of this paragraph (e)(1)). 

(2) Required adjustments. If a U.S. per-
son transfers stock of a transferee for-
eign corporation to a U.S. related per-
son in a transaction that is subject to 
the rules of paragraph (e)(1) of this sec-
tion, the following adjustments shall 
be made: 

(i) For purposes of chapter 1 of the 
Code, the earnings and profits of the 
transferee foreign corporation shall be 
reduced by the amount of any payment 

deemed to be received by a related U.S. 
person under paragraph (e)(1)(ii) of this 
section; 

(ii) For purposes of subpart F of part 
III of subchapter N of the Code, the 
transferee foreign corporation may al-
locate and apportion such deemed pay-
ments (whether or not such payments 
are actually made to gross income sub-
ject to subpart F to the extent appro-
priate under the provisions of §§ 1.954– 
1(c) and 1.861–8; 

(iii) For purposes of reapplying the 
rules of paragraph (d) and (e) of this 
section, if the related U.S. person is 
deemed to have received a right to con-
tingent annual payments for the use of 
intangible property, then the U.S. re-
lated person shall be deemed to have 
held a proportionate share of the prop-
erty with a basis equal to a propor-
tionate share of the U.S. transferor’s 
adjusted basis plus the gain, if any, 
recognized by the U.S. transferor on 
the earlier transfer of the stock to the 
U.S. related person, and then to have 
transferred that proportionate share of 
the property to the foreign corporation 
in a transfer subject to section 367(d); 
and 

(iv) If the U.S. transferor is itself re-
quired to recognize gain upon the 
transfer by reason of the operation of 
paragraphs (d)(1) and (e)(1)(iii) of this 
section (because stock of the transferee 
foreign corporation is also transferred 
to unrelated persons), then those unre-
lated persons shall be deemed to have 
purchased a proportionate share of the 
transferred intangible property at fair 
market value and immediately contrib-
uted that property to the transferee 
foreign corporation, consistent with 
the general rule of paragraph (d)(2) of 
this section concerning transfers of 
stock to unrelated persons. Therefore, 
for purposes of chapter 1 of the Code— 

(A) Each unrelated person’s basis in 
the stock of the transferee foreign cor-
poration shall be increased to the ex-
tent of the gain recognized by the U.S. 
transferor upon the deemed purchase of 
intangible property by that person; and 

(B) The transferee foreign corpora-
tion will receive an increase in its basis 
in the transferred intangible property 
equal to the fair market value of that 
portion of the intangible property 
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deemed to be contributed to the trans-
feree foreign corporation by unrelated 
persons (as calculated for purposes of 
determining the gain required to be 
recognized by the U.S. transferor). 

(3) Transfer to related foreign person 
not treated as disposition of intangible 
property. If a U.S. person transfers in-
tangible property that is subject to 
section 367(d) and the rules of this sec-
tion to a foreign corporation in an ex-
change described in section 351 or 361, 
and within the useful life of the trans-
ferred intangible property, that U.S. 
transferor subsequently transfers any 
of the stock of the transferee foreign 
corporation to one or more foreign per-
sons that are related to the transferor 
within the meaning of paragraph (h) of 
this section, then the U.S. transferor 
shall continue to include in its income 
the deemed payments described in 
paragraph (c) of this section in the 
same manner as if the subsequent 
transfer of stock had not occurred. The 
rule of this paragraph (e)(3) shall not 
apply with respect to the subsequent 
transfer by the U.S. person of any of 
the remaining stock to any related 
U.S. person or unrelated person. 

(4) Proportionate share. For purposes 
of this paragraph (e), any ‘‘propor-
tionate share’’ shall be determined by 
reference to the fair market value (at 
the time of the original transfer) of the 
stock of the transferee foreign corpora-
tion that was transferred by the U.S. 
transferor and the fair market value of 
all of the stock of the transferee for-
eign corporation originally received by 
the U.S. transferor. 

(f) Subsequent disposition of transferred 
intangible property by transferee foreign 
corporation—(1) In general. If a U.S. per-
son transfers intangible property that 
is subject to section 367(d) and the 
rules of this section to a foreign cor-
poration in an exchange described in 
section 351 or 361, and within the useful 
life of the intangible property that 
transferee foreign corporation subse-
quently disposes of the intangible prop-
erty to an unrelated person, then— 

(i) The U.S. transferor of the intan-
gible property (or any person treated 
as such pursuant to paragraph (e)(1) of 
this section) shall be required to recog-
nize gain from U.S. sources (but not 
loss) in an amount equal to the dif-

ference between the fair market value 
of the transferred intangible property 
on the date of the subsequent disposi-
tion and the U.S. transferor’s former 
adjusted basis in that property (deter-
mined as of the orginial transfer); and 

(ii) The U.S. transferor shall be re-
quired to recognize a deemed payment 
under paragraph (c) of this section for 
that part of its taxable year that the 
intangible property was held by the 
transferee foreign corporation and 
thereafter shall not be required to rec-
ognize any further deemed payments 
under paragraph (c) or (e)(1) of this sec-
tion with respect to the transferred in-
tangible property disposed of by the 
transferee foreign corporation. 

(2) Required adjustments. If a U.S. 
transferor is required to recognize gain 
under paragraph (f)(1) of this section, 
then— 

(i) For purposes of chapter 1 of the 
Code, the earnings and profits of the 
transferee foreign corporation shall be 
reduced by the amount of gain required 
to be recognized; and 

(ii) The U.S. transferor’s recognition 
of gain will permit the establishment 
of an account receivable from the 
transferee foreign corporation, in ac-
cordance with paragraph (g)(1) of this 
section. 

(3) Subsequent transfer of intangible 
property to related person. The require-
ment that a U.S. person recognize gain 
under paragraph (c) or (e) of this sec-
tion shall not be affected by the trans-
feree foreign corporation’s subsequent 
disposition of the transferred intan-
gible property to a related person. For 
purposes of any required adjustments, 
and of any accounts receivable created 
under paragraph (g)(1) of this section, 
the related person that receives the in-
tangible property shall be treated as 
the transferee foreign corporation. 

(g) Special rules—(1) Establishment of 
accounts receivable—(i) In general. If a 
U.S. person is required to recognize in-
come under the provisions of paragraph 
(c), (e), or (f) of this section, and the 
amount deemed to be received is not 
actually paid by the transferee foreign 
corporation, then the U.S. person may 
establish an account receivable from 
the transferee foreign corporation 
equal to the amount deemed paid that 
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was not actually paid. A separate ac-
count receivable must be established 
for each taxable year in which pay-
ments deemed to be received are not 
actually made. Payments received 
from the transferee foreign corporation 
must be designated as payments upon a 
particular account and must be de-
ducted from that account. Accounts re-
ceivable under this paragraph (g)(1) 
may be established and paid without 
further U.S. income tax consequences 
to the U.S. transferor or the transferee 
foreign corporation. No interest shall 
be paid or accrued on an account re-
ceivable created under this paragraph 
(g)(1), nor shall any bad debt deduction 
be allowed under section 166 with re-
spect to any failure to receive payment 
on an account. 

(ii) Unpaid receivable treated as con-
tribution to capital. If any portion of an 
account receivable established under 
this paragraph (g)(1) remains unpaid as 
of the last day of the third taxable year 
following the taxable year to which the 
account relates, then— 

(A) Such portion shall be deemed to 
have been paid on that date; and 

(B) The U.S. person shall be deemed 
to have contributed an equivalent 
amount to the capital of the foreign 
corporation, and the U.S. person’s basis 
in the stock of the foreign corporation 
shall, therefore, be increased by that 
amount. 

(2) Election to treat transfer as sale. A 
U.S. person that transfers intangible 
property to a foreign corporation in a 
transaction subject to section 367(d) 
may elect to recognize income in ac-
cordance with the rules of this para-
graph (g)(2), if— 

(i) The intangible property trans-
ferred constitutes an operating intan-
gible, as defined in § 1.367(a)–1T(d)(5)(ii); 
or 

(ii) The transfer of the intangible 
property is either legally required by 
the government of the country in 
which the transferee corporation is or-
ganized as a condition of doing busi-
ness in that country, or compelled by a 
genuine threat of immediate expropria-
tion by the foreign government; or 

(iii)(A) The U.S. person transferred 
the intangible property to the foreign 
corporation within three months of the 
organization of that corporation and as 

part of the original plan of capitaliza-
tion of that corporation; 

(B) Immediately after the transfer, 
the U.S. person owns at least 40 percent 
but not more than 60 percent of the 
total voting power and total value of 
the stock of the transferee foreign cor-
poration; 

(C) Immediately after the transfer, at 
least 40 percent of the total voting 
power and total value of the stock of 
the transferee foreign corporation is 
owned by foreign persons unrelated to 
the U.S. person; 

(D) Intangible property constitutes 
at least 50 percent of the fair market 
value of the property transferred to the 
foreign corporation by the U.S. trans-
feror; and 

(E) The transferred intangible prop-
erty will be used in the active conduct 
of a trade or business outside of the 
United States within the meaning of 
§ 1.367(a)–2T and will not be used in con-
nection with the manufacture or sale 
of products in or for use or consump-
tion in the United States. 
A person that makes the election under 
this paragraph (g)(2) shall not be sub-
ject to the provisions of paragraphs (c) 
through (f) of this section. Such person 
shall instead recognize in the year of 
the transfer ordinary income from 
sources within the United States in an 
amount equal to the difference between 
the fair market value of the intangible 
property transferred and its adjusted 
basis. A U.S. person shall make an 
election under this paragraph (g)(2) by 
notifying the Internal Revenue Service 
of the election in accordance with the 
requirements of section 6038B and regu-
lations thereunder, and subsequently 
including the appropriate amounts in 
gross income in a timely filed tax re-
turn for the year of the transfer. 

(3) Intangible property transferred from 
branch with previously deducted losses. If 
income is required to be recognized 
under section 904(f)(3) and the regula-
tions thereunder or under § 1.367(a)–6T 
upon the transfer of intangible prop-
erty of a foreign branch that had pre-
viously deducted losses, then the in-
come recognized under those sections 
with respect to that property shall be 
credited against amounts that would 
otherwise be required to be recognized 
with respect to that same property 
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under paragraphs (c) through (f) of this 
section in either the current or future 
taxable years. The amount recognized 
under section 904(f)(3) or § 1.367(a)–6T 

with respect to the transferred intan-
gible property shall be determined in 
accordance with the following formula: 

loss recapture income
gain from angibles

gain fromall branchassets
× int

For purposes of the above formula, the 
loss recapture income is the total 
amount required to be recognized by 
the U.S. transferor pursuant to section 
904(f)(3) or § 1.367(a)–6T. The gain from 
intangibles is the total amount of gain 
realized by the U.S. transferor pursu-
ant to section 904(f)(3) and § 1.367(a)–6T 
upon the transfer of items of intangible 
property that are subject to section 
367(d). (‘‘Gain from intangibles’’ does 
not include gain realized upon the 
transfer of property described in 
§ 1.367(a)–5T(b)(2), foreign goodwill or 
going concern value, or intangible 
property with respect to which the tax-
payer has made the election provided 
for in § 1.367(d)–1T(g)(2).) The gain from 
all branch assets is the total amount of 
gain realized by the transferor upon 
the transfer of items of property of the 
branch in which gain is realized. The 
fraction shall not exceed 1. 

(4) Coordination with section 482—(i) In 
general. Section 367(d) and the rules of 
this section shall not apply in the case 
of an actual sale or license of intan-
gible property by a U.S. person to a 
foreign corporation. If an adjustment 
under section 482 is required with re-
spect to an actual sale or license of in-
tangible property, then section 367(d) 
and the rules of this section shall not 
apply with respect to the required ad-
justment. If a U.S. person transfers in-
tangible property to a related foreign 
corporation without consideration, or 
in exchange for stock or securities of 
the transferee in a transaction de-
scribed in sections 351 or 361, no sale or 
license subject to adjustment under 
section 482 will be deemed to have oc-
curred. Instead, the U.S. person shall 
be treated as having made a transfer of 
the intangible property that is subject 
to section 367(d). 

(ii) Sham licenses and sales. For pur-
poses of paragraph (g)(4)(i) of this sec-

tion, a purported sale or license of in-
tangible property may be disregarded, 
and treated as a transfer subject to sec-
tion 367(d) and the rules of this section, 
if— 

(A) The purported sale or license is 
made to a foreign corporation in which 
the transferor holds (or is acquiring) an 
interest; and 

(B) The terms of the purported sale 
or license differ so greatly from the 
economic substance of the transaction 
or the terms that would obtain be-
tween unrelated persons that the pur-
ported sale or license is a sham. 

The terms of a purported sale or li-
cense, for purposes of applying the rule 
of this paragraph (g)(4)(ii), shall be de-
termined by reference not only to the 
nominal terms of the agreement but 
also to the actual practice of the par-
ties under that agreement. A sale or li-
cense of intangible property shall not 
be disregarded under this paragraph 
(g)(4)(ii) solely because other property 
of an integrated business is simulta-
neously transferred to the foreign cor-
poration by the U.S. transferor in a 
transaction described in section 
367(a)(1) or any statutory or regulatory 
exception to section 367(a)(1). 

(5) Determination of fair market value. 
For purposes of determining the gain 
required to be recognized immediately 
under paragraph (d), (f), or (g)(2) of this 
section, the fair market value of trans-
ferred property shall be the single pay-
ment arm’s-length price that would be 
paid for the property by an unrelated 
purchaser determined in accordance 
with the principles of section 482 and 
regulations thereunder. The allocation 
of a portion of the purchase price to in-
tangible property agreed to by the par-
ties to the transaction shall not nec-
essarily be controlling for this purpose. 

(6) Anti-abuse rule. If a U.S. person— 
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(i) Transfers intangible property to a 
domestic corporation with a principal 
purpose of avoiding the effect of sec-
tion 367(d) and the rules of this section; 
and 

(ii) Thereafter transfers the stock of 
that domestic corporation to a related 
foreign corporation, 

then solely for purposes of section 
367(d) that U.S. person shall be treated 
as having transferred the intangible 
property directly to the foreign cor-
poration. A U.S. person shall be pre-
sumed to have transferred intangible 
property for a principal purpose of 
avoiding the effect of section 367(d) if 
the property is transferred to the do-
mestic corporation less than two years 
prior to the transfer of the stock of 
that domestic corporation to a foreign 
corporation. The presumption created 
by the previous sentence may be rebut-
ted by clear evidence that the subse-
quent transfer of the stock of the do-
mestic transferee corporation was not 
contemplated at the time the intan-
gible property was transferred to that 
corporation and that avoidance of sec-
tion 367(d) and the rules of this section 
was not a principal purpose of the 
transaction. A transfer may have more 
than one principal purpose. 

(h) Related person. For purposes of 
this section, persons are considered to 
be related if— 

(1) They are partners or partnerships 
described in section 707(b)(1) of the 
Code; or 

(2) They are related within the mean-
ing of section 267 (b), (c), and (f) of the 
Code, except that— 

(i) ‘‘10 percent or more’’ shall be sub-
stituted for ‘‘more than 50 percent’’ 
each place it appears; and 

(ii) Section 1563 shall apply (for pur-
poses of section 267(d)), without regard 
to section 1563(b)(2). 

(i) Effective date. Except as specifi-
cally provided to the contrary else-
where in this section, this section ap-
plies to transfers occurring after De-
cember 31, 1984. 

[T.D. 8087, 51 FR 17953, May 16, 1986, as 
amended by T.D. 8770, 63 FR 33568, June 19, 
1998] 

§ 1.367(e)–0 Outline of §§ 1.367(e)–1 and 
1.367(e)–2. 

This section lists captioned para-
graphs contained in §§ 1.367(e)–1 and 
1.367(e)–2 as follows: 

§ 1.367(e)–1 Distributions described in section 
367(e)(1). 

(a) Purpose and scope. 
(b) Gain recognition. 
(1) General rule. 
(2) Stock owned through partnerships, dis-

regarded entities, trusts, and estates. 
(3) Gain computation. 
(4) Treatment of distributee. 
(c) Nonrecognition of gain. 
(d) Determining whether distributees are 

qualified U.S. persons. 
(1) General rule—presumption of foreign 

status. 
(2) Non-publicly traded distributing cor-

porations. 
(3) Publicly traded distributing corpora-

tions. 
(i) Five percent shareholders. 
(ii) Other distributees. 
(4) Qualified exchange or other market. 
(e) Reporting under section 6038B. 
(f) Effective date. 

§ 1.367(e)–2 Distributions described in section 
367(e)(2). 

(a) Purpose and scope. 
(1) In general. 
(2) Nonapplicability of section 367(a). 
(b) Distribution by a domestic corporation. 
(1) General rule. 
(i) Recognition of gain and loss. 
(ii) Operating rules. 
(A) General rule. 
(B) Overall loss limitation. 
(1) Overall loss limitation rule. 
(2) Example. 
(C) Special rules for built-in gains and 

losses attributable to property received in 
liquidations and reorganizations. 

(iii) Distribution of partnership interest. 
(A) General rule. 
(B) Gain or loss calculation. [Reserved] 
(C) Basis adjustments. 
(D) Publicly traded partnerships. 
(2) Exceptions. 
(i) Distribution of property used in a U.S. 

trade or business. 
(A) Conditions for nonrecognition. 
(B) Qualifying property. 
(C) Required statement. 
(1) Declaration and certification. 
(2) Property description. 
(3) Distributee identification. 
(4) Treaty benefits waiver. 
(5) Statute of limitations extension. 
(D) Failure to file statement. 
(E) Operating rules. 
(1) Gain or loss recognition by the foreign 

distributee corporation. 
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(i) Taxable dispositions. 
(ii) Other triggering events. 
(2) Gain recognition by the domestic liqui-

dating corporation. 
(i) General rule. 
(ii) Amended return. 
(iii) Interest. 
(iv) Joint and several liability. 
(3) Schedule for property no longer used in 

a U.S. trade or business. 
(4) Nontriggering events. 
(i) Conversions, certain exchanges, and 

abandonment. 
(ii) Amendment to Master Property De-

scription 
(5) Nontriggering transfers to qualified 

transferees. 
(ii) Distribution of certain U.S. real prop-

erty interests. 
(iii) Distribution of stock of domestic sub-

sidiary corporations. 
(A) Conditions for nonrecognition. 
(B) Exceptions when the liquidating cor-

poration is a U.S. real property holding cor-
poration. 

(C) Anti-abuse rule. 
(D) Required statement. 
(3) Other consequences. 
(i) Distributee basis in property. 
(ii) Reporting under section 6038B. 
(iii) Other rules. 
(c) Distribution by a foreign corporation. 
(1) General rule—gain and loss not recog-

nized. 
(2) Exceptions. 
(i) Property used in a U.S. trade or busi-

ness. 
(A) General rule. 
(B) Ten-year active U.S. business excep-

tion. 
(C) Required statement. 
(D) Operating rules. 
(ii) Property formerly used in a U.S. trade 

or business. 
(3) Other consequences. 
(i) Distributee basis in property. 
(ii) Other rules. 
(d) Anti-abuse rule. 
(e) Effective date. 

[T.D. 8834, 64 FR 43075, Aug. 9, 1999] 

§ 1.367(e)–1 Distributions described in 
section 367(e)(1). 

(a) Purpose and scope. This section 
provides rules for recognition (and non-
recognition) of gain by a domestic cor-
poration (distributing corporation) on 
a distribution of stock or securities of 
a corporation (controlled corpora-
tion) to foreign persons that is de-
scribed in section 355. Paragraph (b) of 
this section contains the general rule 
that gain is recognized on the distribu-
tion to the extent stock or securities of 
controlled are distributed to foreign 

persons. Paragraph (c) of this section 
provides an exception to the gain rec-
ognition rule for distributions of stock 
or securities of a domestic corporation. 
Paragraph (d) of this section contains 
rules for determining whether 
distributees of stock or securities in a 
section 355 distribution are qualified 
U.S. persons. Paragraph (e) of this sec-
tion cross-references section 6038B for 
certain reporting obligations. Finally, 
paragraph (f) of this section specifies 
the effective date of this section. 

(b) Gain recognition—(1) General rule. 
If a domestic corporation makes a dis-
tribution of stock or securities of a 
corporation that qualifies for non-
recognition under section 355 to a per-
son who is not a qualified U.S. person, 
then, except as provided in paragraph 
(c) of this section, the distributing cor-
poration shall recognize gain (but not 
loss) on the distribution under section 
367(e)(1). A distributing corporation 
shall not recognize gain under this sec-
tion with respect to a section 355 dis-
tribution to a qualified U.S. person. 
For purposes of this section, a qualified 
U.S. person is— 

(A) A citizen or resident of the 
United States; or 

(B) A domestic corporation. 
(2) Stock owned through partnerships, 

disregarded entities, trusts, and estates. 
For purposes of this section, distrib-
uting corporation stock or securities 
owned by or for a partnership (whether 
foreign or domestic) are owned propor-
tionately by its partners. A partner’s 
proportionate share of the stock or se-
curities of the distributing corporation 
shall be equal to the partner’s distribu-
tive share of the gain that would have 
been recognized had the partnership 
sold the stock or securities (at a tax-
able gain) immediately before the dis-
tribution. The partner’s distributive 
share of gain shall be determined under 
the rules and principles of sections 701 
through 761 and the regulations there-
under. For purposes of this section, 
stock or securities owned by or for an 
entity that is disregarded as an entity 
separate from its owner (disregarded 
entity) under § 301.7701–3 of this chapter 
are owned directly by the owner of 
such disregarded entity. For purposes 
of this section, stock or securities 
owned by or for a trust or estate 

VerDate Aug<31>2005 09:35 May 09, 2006 Jkt 208086 PO 00000 Frm 00353 Fmt 8010 Sfmt 8010 Y:\SGML\208086.XXX 208086



344 

26 CFR Ch. I (4–1–06 Edition) § 1.367(e)–1 

(whether foreign or domestic) are 
owned proportionately by the persons 
who would be treated as owning such 
stock or securities under section 
318(a)(2)(A) and (B). In applying section 
318(a)(2)(B)(i), if a trust includes inter-
ests that are not actuarially ascertain-
able, all such interests shall be consid-
ered to be owned by foreign persons. In 
a case where an interest holder in a 
partnership, a disregarded entity, 
trust, or estate that (directly or indi-
rectly) owns stock of the distributing 
corporation is itself a partnership, dis-
regarded entity, trust, or estate, the 
rules of this paragraph (b)(2) apply to 
such interest holder. 

(3) Gain computation. Gain recognized 
under paragraph (b)(1) of this section 
shall be equal to the excess of the fair 
market value of the stock or securities 
distributed to persons who are not 
qualified U.S. persons (determined as 
of the time of the distribution) over 
the distributing corporation’s adjusted 
basis in the stock or securities distrib-
uted to such distributees. For purposes 
of the preceding sentence, the distrib-
uting corporation’s adjusted basis in 
each unit of each class of stock or secu-
rities distributed to a distributee shall 
be equal to the distributing corpora-
tion’s total adjusted basis in all of the 
units of the respective class of stock or 
securities owned immediately before 
the distribution, divided by the total 
number of units of the class of stock or 
securities owned immediately before 
the distribution. 

(4) Treatment of distributee. If the dis-
tribution otherwise qualifies for non-
recognition under section 355, each dis-
tributee shall be considered to have re-
ceived stock or securities in a distribu-
tion qualifying for nonrecognition 
under section 355, even though the dis-
tributing corporation may recognize 
gain on the distribution under this sec-
tion. Thus, the distributee shall not be 
considered to have received a distribu-
tion described in section 301 or a dis-
tribution in an exchange described in 
section 302(b) upon the receipt of the 
stock or securities of the controlled 
corporation, and the domestic distrib-
uting corporation shall have no with-
holding responsibilities under section 
1441. Except where section 897(e)(1) and 
the regulations thereunder cause gain 

to be recognized by the distributee, the 
basis of the distributed domestic or for-
eign corporation stock in the hands of 
the foreign distributee shall be the 
basis of the distributed stock deter-
mined under section 358 without any 
increase for any gain recognized by the 
domestic corporation on the distribu-
tion. 

(c) Nonrecognition of gain. A domestic 
distributing corporation shall not rec-
ognize gain under paragraph (b)(1) of 
this section on the distribution of 
stock or securities of a domestic cor-
poration. 

(d) Determining whether distributees 
are qualified U.S. persons—(1) General 
rule—presumption of foreign status. Ex-
cept as provided in paragraphs (d)(2) 
and (3) of this section, all distributions 
of stock or securities in a distribution 
described in section 355 in which the 
distributing corporation is domestic 
and the controlled corporation is for-
eign are presumed to be to persons who 
are not qualified U.S. persons, as de-
fined in paragraph (b)(1) of this section. 

(2) Non-publicly traded distributing cor-
porations. If the class of stock or secu-
rities of the distributing corporation 
(in respect to which stock or securities 
of the controlled corporation are dis-
tributed) is not regularly traded on a 
qualified exchange or other market (as 
defined in paragraph (d)(4) of this sec-
tion), then the distributing corporation 
may only rebut the presumption con-
tained in paragraph (d)(1) of this sec-
tion by identifying the qualified U.S. 
persons to which controlled corpora-
tion stock or securities were distrib-
uted and by certifying the amount of 
stock or securities that were distrib-
uted to the qualified U.S. persons. 

(3) Publicly traded distributing corpora-
tions. If the class of stock or securities 
of the distributing corporation (in re-
spect to which stock or securities of 
the controlled corporation are distrib-
uted) is regularly traded on a qualified 
exchange or other market (as defined 
in paragraph (d)(4) of this section), 
then the distributing corporation may 
only rebut the presumption contained 
in paragraph (d)(1) of this section as de-
scribed in this paragraph (d)(3). 

(i) Five percent shareholders. A pub-
licly traded distributing corporation 
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may only rebut the presumption con-
tained in paragraph (d)(1) of this sec-
tion with respect to distributees that 
are five percent shareholders of the 
class of stock or securities of the dis-
tributing corporation (in respect to 
which stock or securities of the con-
trolled corporation are distributed) by 
identifying the qualified U.S. persons 
to which controlled corporation stock 
or securities were distributed and by 
certifying the amount of stock or secu-
rities that were distributed to the 
qualified U.S. persons. A five percent 
shareholder is a distributee who is re-
quired under U.S. securities laws to file 
with the Securities and Exchange Com-
mission (SEC) a Schedule 13D or 13G 
under 17 CFR 240.13d-1 or 17 CFR 
240.13d-2, and provide a copy of same to 
the distributing corporation under 17 
CFR 240.13d-7. 

(ii) Other distributees. A distributing 
corporation that has made a distribu-
tion described in paragraph (d)(3) of 
this section may rebut the presump-
tion contained in paragraph (d)(1) of 
this section with respect to 
distributees that are not five percent 
shareholders (as defined in this para-
graph (d)(3)) by relying on and pro-
viding a reasonable analysis of share-
holder records and other relevant infor-
mation that demonstrates a number of 
distributees that are qualified U.S. per-
sons. Taxpayers may rely on such anal-
ysis, unless it is subsequently deter-
mined that there are actually fewer 
distributees who are qualified U.S. per-
sons than were demonstrated in the 
analysis. 

(4) Qualified exchange or other market. 
For purposes of paragraph (d) of this 
section, the term qualified exchange or 
other market means, for any taxable 
year— 

(i) A national securities exchange 
which is registered with the SEC or the 
national market system established 
pursuant to section 11A of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 
78f); or 

(ii) A foreign securities exchange 
that is regulated or supervised by a 
governmental authority of the country 
in which the market is located and 
which has the following characteris-
tics— 

(A) The exchange has trading vol-
ume, listing, financial disclosure, and 
other requirements designed to prevent 
fraudulent and manipulative acts and 
practices, to remove impediments to 
and perfect the mechanism of a free 
and open market, and to protect inves-
tors; and the laws of the country in 
which the exchange is located and the 
rules of the exchange ensure that such 
requirements are actually enforced; 
and 

(B) The rules of the exchange ensure 
active trading of listed stocks. 

(e) Reporting under section 6038B. See 
the regulations under section 6038B for 
reporting requirements for distribu-
tions under this section. 

(f) Effective date. This section shall be 
applicable to distributions occurring in 
taxable years ending after August 8, 
1999. 

[T.D. 8834, 64 FR 43076, Aug. 9, 1999; 65 FR 
14467, Mar. 3, 2000] 

§ 1.367(e)–2 Distributions described in 
section 367(e)(2). 

(a) Purpose and scope—(1) In general. 
This section provides rules requiring 
gain and loss recognition by a corpora-
tion on its distribution of property to a 
foreign corporation in a complete liq-
uidation described in section 332. Para-
graph (b)(1) of this section contains the 
general rule that gain and loss are rec-
ognized when a domestic corporation 
makes a distribution of property in 
complete liquidation under section 332 
to a foreign corporation that meets the 
stock ownership requirements of sec-
tion 332(b) with respect to stock in the 
domestic corporation. Paragraph (b)(2) 
of this section provides the only excep-
tions to the gain and loss recognition 
rule of paragraph (b)(1) of this section. 
Paragraph (b)(3) of this section refers 
to other consequences of distributions 
described in paragraphs (b)(1) and (2) of 
this section. Paragraph (c)(1) of this 
section contains the general rule that 
gain and loss are not recognized when a 
foreign corporation makes a distribu-
tion of property in complete liquida-
tion under section 332 to a foreign cor-
poration that meets the stock owner-
ship requirements of section 332(b) with 
respect to stock in the foreign liqui-
dating corporation. Paragraph (c)(2) of 
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this section provides the only excep-
tions to the nonrecognition rule of 
paragraph (c)(1) of this section. Para-
graph (c)(3) of this section refers to 
other consequences of distributions de-
scribed in paragraphs (c)(1) and (2) of 
this section. Paragraph (d) of this sec-
tion contains an anti-abuse rule. Fi-
nally, paragraph (e) of this section 
specifies the effective date for the rules 
of this section. The rules of this sec-
tion are issued pursuant to the author-
ity conferred by section 367(e)(2). 

(2) Nonapplicability of section 367(a). 
Section 367(a) shall not apply to a com-
plete liquidation described in section 
332 by a domestic liquidating corpora-
tion into a foreign corporation that 
meets the stock ownership require-
ments of section 332(b). 

(b) Distribution by a domestic corpora-
tion—(1) General rule—(i) Recognition of 
gain and loss. If a domestic corporation 
(domestic liquidating) makes a dis-
tribution of property in complete liq-
uidation under section 332 to a foreign 
corporation (foreign distributee) that 
meets the stock ownership require-
ments of section 332(b) with respect to 
stock in the domestic liquidating cor-
poration, then— 

(A) Pursuant to section 367(e)(2), sec-
tion 337(a) and (b)(1) shall not apply; 
and 

(B) The domestic liquidating corpora-
tion shall recognize gain or loss on the 
distribution of property to the foreign 
distributee, except as provided in para-
graph (b)(2) of this section. 

(ii) Operating rules—(A) General rule. 
Except as provided in paragraphs 
(b)(1)(ii) (B) and (C) of this section, the 
rules contained in section 336 will 
apply to the gain and loss recognized 
pursuant to this section. 

(B) Overall loss limitation—(1) Overall 
loss limitation rule. Loss in excess of 
gain from the distribution shall not be 
recognized. If realized losses exceed 
recognized losses, the losses shall be 
recognized on a pro rata basis with re-
spect to the realized loss attributable 
to each distributed loss asset in the 
category of assets (i.e., capital or ordi-
nary) to which the realized but unrec-
ognized loss relates. For additional 
limitations on the recognition of 
losses, see, e.g., section 1211. 

(2) Example. The following example il-
lustrates the overall loss limitation 
rule, the pro rata loss allocation meth-
od, and the general capital loss limita-
tion rule in section 1211(a): 

Example. F, a foreign corporation, owns all 
stock of US1, a domestic corporation. US1 
owns the following capital assets: Asset A, 
which has a fair market value of $100 and an 
adjusted basis of $40; Asset B, which has a 
fair market value of $60 and an adjusted 
basis of $80; and, Asset C, which has a fair 
market value of $40 and an adjusted basis of 
$100. US1 also owns the following business 
assets that will generate ordinary income (or 
loss) upon disposition: Asset D, which has a 
fair market value of $100 and an adjusted 
basis of $40; Asset E, which has a fair market 
value of $60 and an adjusted basis of $100; 
and, Asset F, which has a fair market value 
of $40 and an adjusted basis of $80. US1 
liquidates into F and distributes all assets to 
F in liquidation. None of the assets qualify 
for nonrecognition under paragraph (b)(2) of 
this section. US1’s total realized capital loss 
is $80, but it may only recognize $60 of that 
loss. See section 1211(a). US1’s total realized 
ordinary loss is $80, but it may only recog-
nize $60 of that loss. See paragraph 
(b)(1)(ii)(B)(1) of this section. US1 will allo-
cate $15 (60 X .25) of the recognized capital 
loss to Asset B and will allocate the remain-
ing $45 (60 X .75) of recognized capital loss to 
Asset C. See paragraph (b)(1)(ii)(B)(1) of this 
section. US1 will allocate $30 (60 X .50) of the 
recognized ordinary loss to Asset E and will 
allocate the remaining $30 (60 X .50) to Asset 
F. See paragraph (b)(1)(ii)(B)(1) of this sec-
tion. 

(C) Special rules for built-in gains and 
losses attributable to property received in 
liquidations and reorganizations. Built-in 
losses attributable to property received 
in a transaction described in sections 
332 or 361 (during the two-year period 
ending on the date of the distribution 
in liquidation covered by this section) 
shall not offset gain from property not 
received in the same transaction. 
Built-in gains attributable to property 
received in a transaction described in 
sections 332 or 361 (during the two-year 
period ending on the date of the dis-
tribution in liquidation covered by this 
section) shall not be offset by a loss 
from property not received in the same 
transaction. Built-in gain or loss is 
that amount of gain or loss on property 
that existed at the time the domestic 
liquidating corporation acquired such 
property. See sections 336(d) and 382 for 
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additional limitations on the recogni-
tion of losses. 

(iii) Distribution of partnership inter-
est—(A) General rule. If a domestic cor-
poration distributes a partnership in-
terest (whether foreign or domestic) in 
a distribution described in paragraph 
(b)(1)(i) of this section, then for pur-
poses of applying this section the do-
mestic liquidating corporation shall be 
treated as having distributed a propor-
tionate share of partnership property. 
Accordingly, the applicability of the 
recognition rules of paragraphs (b)(1) 
(i) and (ii) of this section, and of any 
exception to recognition provided in 
this section shall be determined with 
reference to the partnership property, 
rather than to the partnership interest 
itself. Where the partnership property 
includes an interest in a lower-tier 
partnership, the applicability of any 
exception with respect to the interest 
in the lower-tier partnership shall be 
determined with reference to the 
lower-tier partnership property. In the 
case of multiple tiers of partnerships, 
the applicability of an exception shall 
be determined with reference to the 
property of each partnership, applying 
the rule contained in the preceding 
sentence. A domestic liquidating cor-
poration’s proportionate share of part-
nership property shall be determined 
under the rules and principles of sec-
tions 701 through 761 and the regula-
tions thereunder. 

(B) Gain or loss calculation. [Reserved] 
(C) Basis adjustments. The foreign dis-

tributee corporation’s basis in the dis-
tributed partnership interest shall be 
equal to the domestic liquidating cor-
poration’s basis in such partnership in-
terest immediately prior to the dis-
tribution, increased by the amount of 
gain and reduced by the amount of loss 
recognized by the domestic liquidating 
corporation on the distribution of the 
partnership interest. Solely for pur-
poses of sections 743 and 754, the for-
eign distributee corporation shall be 
treated as having purchased the part-
nership interest for an amount equal to 
the foreign corporation’s adjusted basis 
therein. 

(D) Publicly traded partnerships. The 
distribution by a domestic liquidating 
corporation of an interest in a publicly 
traded partnership that is treated as a 

corporation for U.S. income tax pur-
poses under section 7704(a) shall not be 
subject to the rules of paragraphs 
(b)(1)(iii) (A) and (B) of this section. In-
stead, the distribution of such an inter-
est shall be treated in the same manner 
as a distribution of stock. Thus, a 
transfer of an interest in a publicly 
traded partnership that is treated as a 
U.S. corporation for U.S. income tax 
purposes shall be treated in the same 
manner as stock in a domestic corpora-
tion, and a transfer of an interest in a 
publicly traded partnership that is 
treated as a foreign corporation for 
U.S. income tax purposes shall be 
treated in the same manner as stock in 
a foreign corporation. 

(2) Exceptions—(i) Distribution of prop-
erty used in a U.S. trade or business—(A) 
Conditions for nonrecognition. A domes-
tic liquidating corporation shall not 
recognize gain or loss under paragraph 
(b)(1) of this section on its distribution 
of property (including inventory) used 
by the domestic liquidating corpora-
tion in the conduct of a trade or busi-
ness within United States, if— 

(1) The foreign distributee corpora-
tion, immediately thereafter and for 
the ten-year period beginning on the 
date of the distribution of such prop-
erty, uses the property in the conduct 
of a trade or business within the 
United States; 

(2) The domestic liquidating corpora-
tion attaches the statement described 
in paragraph (b)(2)(i)(C) of this section 
to its U.S. income tax returns for the 
taxable years that include the distribu-
tions in liquidation; and 

(3) The foreign distributee corpora-
tion attaches a copy of the property de-
scription contained in paragraph 
(b)(2)(i)(C)(2) of this section to its U.S. 
income tax return for the tax year that 
includes the date of distribution. 

(B) Qualifying property. Property is 
used by the foreign distributee corpora-
tion in the conduct of a trade or busi-
ness in the United States within the 
meaning of this paragraph (b)(2)(i) only 
if all income from the use of the prop-
erty and all income or gain from the 
sale or exchange of the property would 
be subject to taxation under section 
882(a) as effectively connected income. 
Also, stock held by a dealer as inven-
tory or for sale in the ordinary course 
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of its trade or business shall be treated 
as inventory and not as stock in the 
hands of both the domestic liquidating 
corporation and the distributee foreign 
corporation. Notwithstanding the fore-
going, the exception provided in this 
paragraph (b)(2)(i) shall not apply to 
intangibles described in section 
936(h)(3)(B). 

(C) Required statement. The statement 
required by paragraph (b)(2)(i)(A) of 
this section shall be entitled ‘‘Required 
Statement under § 1.367(e)–2(b)(2)(i)’’ 
and shall be prepared by the domestic 
liquidating corporation and signed 
under penalties of perjury by an au-
thorized officer of the domestic liqui-
dating corporation and by an author-
ized officer of the foreign distributee 
corporation. The statement shall con-
tain the following items: 

(1) Declaration and certification. A dec-
laration that the distribution to the 
foreign distributee corporation is one 
to which the rules of this paragraph 
(b)(2)(i) apply and a certification that 
the domestic liquidating corporation 
and the foreign distributee corporation 
agree to all of the terms and conditions 
set forth in this paragraph (b)(2)(i). 

(2) Property description. A description 
of all property distributed by the do-
mestic liquidating corporation (irre-
spective of whether the property quali-
fies for nonrecognition). Such descrip-
tion shall be entitled ‘‘Master Property 
Description’’ and shall identify the 
property that continues to be used by 
the foreign distributee corporation in 
the conduct of a trade or business with-
in the United States, including the lo-
cation, adjusted basis, estimated fair 
market value, a summary of the meth-
od (including appraisals if any) used for 
determining such value, and the date of 
distribution of such items of property. 
The description shall also identify the 
property excepted from gain recogni-
tion under paragraphs (b)(2)(ii) and (iii) 
of this section. 

(3) Distributee identification. An iden-
tification of the foreign distributee 
corporation, including its name and ad-
dress, taxpayer identification number, 
residence, and place of incorporation. 

(4) Treaty benefits waiver. With re-
spect to property entitled to non-
recognition pursuant to this paragraph 
(b)(2)(i), a declaration by the foreign 

distributee corporation that it irrev-
ocably waives any right under any 
treaty (whether or not currently in 
force at the time of the liquidation) to 
sell or exchange any item of such prop-
erty without U.S. income taxation or 
at a reduced rate of taxation, or to de-
rive income from the use of any item of 
such property without U.S. income tax-
ation or at a reduced rate of taxation. 

(5) Statute of limitations extension. An 
agreement by the domestic liquidating 
corporation and the foreign distributee 
corporation to extend the statute of 
limitations on assessments and collec-
tions (under section 6501) with respect 
to the domestic liquidating corpora-
tion on the distribution of each item of 
property until three years after the 
date on which all such items of prop-
erty have ceased to be used in a trade 
or business within the United States, 
but in no event shall the extension be 
for a period longer than 13 years from 
the filing of the original U.S. income 
tax return for the taxable year of the 
last distribution of any such item of 
property. The agreement to extend the 
statute of limitation shall be executed 
on a Form 8838, ‘‘Consent to Extend the 
Time to Assess Tax Under Section 367— 
Gain Recognition Agreement.’’ 

(D) Failure to file statement. If a do-
mestic liquidating corporation that 
would otherwise qualify for non-
recognition on the distribution of prop-
erty under this paragraph (b)(2)(i) fails 
to file the statement described in para-
graph (b)(2)(i)(C) of this section or files 
a statement that does not comply with 
the requirements of paragraph 
(b)(2)(i)(C) of this section, the Commis-
sioner may treat the domestic liqui-
dating corporation as if it had claimed 
nonrecognition under this paragraph 
(b)(2)(i) and met all the requirements 
of paragraph (b)(2)(i)(C) of this section, 
if such treatment is necessary to pre-
vent the domestic liquidating corpora-
tion or the foreign distributee corpora-
tion from otherwise deriving a tax ben-
efit by such failure. 

(E) Operating rules. By the domestic 
liquidating corporation’s claiming non-
recognition under this paragraph 
(b)(2)(i) and filing a statement de-
scribed in paragraph (b)(2)(i)(C) of this 
section, the domestic liquidating cor-
poration and the foreign distributee 
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corporation agree to be subject to the 
rules of this paragraph (b)(2)(i)(E). 

(1) Gain or loss recognition by the for-
eign distributee corporation—(i) Taxable 
dispositions. If, within the ten-year pe-
riod from the date of a distribution of 
qualifying property, the foreign dis-
tributee corporation disposes of any 
qualifying property in a transaction 
subject to tax under section 882(a), 
then the foreign distributee corpora-
tion shall recognize such gain (or loss) 
and properly report it on a timely filed 
U.S. income tax return. If the foreign 
distributee corporation recognizes gain 
(or loss) under this paragraph 
(b)(2)(i)(E)(1)(i) and properly reports 
such gain (or loss) on its U.S. income 
tax return, then the domestic liqui-
dating corporation shall not recognize 
gain attributable to such property 
under paragraph (b)(2)(i)(E)(2) of this 
section. 

(ii) Other triggering events. If, within 
the ten-year period from the date of 
distribution, any qualifying property 
ceases to be used by the foreign dis-
tributee corporation in the conduct of 
a trade or business in the United 
States (other than by reason of a tax-
able disposition described in paragraph 
(b)(2)(i)(E)(1)(i) of this section, a non-
triggering event described in paragraph 
(b)(2)(i)(E)(4) of this section, or a non-
triggering transfer described in para-
graph (b)(2)(i)(E)(5) of this section), 
then the foreign distributee corpora-
tion shall recognize gain (but not loss) 
attributable to such property and prop-
erly report it on a timely filed U.S. in-
come tax return. If the foreign dis-
tributee corporation properly reports 
gain under this paragraph (or if such 
qualified property is not gain property 
on the date that it ceases to be used in 
the foreign distributee corporation’s 
U.S. trade or business), then the do-
mestic liquidating corporation shall 
not recognize gain attributable to such 
property under paragraph (b)(2)(i)(E)(2) 
of this section. The gain recognized 
under this paragraph (b)(2)(i)(E)(1)(ii) 
shall be an amount equal to the fair 
market value of the property on the 
date it ceases to be used in the foreign 
distributee corporation’s U.S. trade or 
business less the foreign distributee 
corporation’s adjusted basis in such 
property. 

(2) Gain recognition by the domestic liq-
uidating corporation—(i) General rule. If, 
within the ten-year period from the 
date of distribution, any qualifying 
property described in paragraph 
(b)(2)(i)(B) of this section ceases to be 
used by the foreign distributee corpora-
tion (or a qualifying transferee de-
scribed in paragraph (b)(2)(i)(E)(5) of 
this section) in the conduct of a trade 
or business in the United States for 
any reason (including but not limited 
to the sale or exchange of such prop-
erty or the removal of the property 
from conduct of the trade or business), 
then, except to the extent gain (or loss) 
is recognized under paragraph 
(b)(1)(i)(E)(1) of this section, the do-
mestic liquidating corporation shall 
recognize the gain (but not loss) real-
ized but not recognized upon the initial 
distribution of such item of property. 
The domestic liquidating corporation 
shall recognize gain pursuant to this 
paragraph (b)(2)(i)(E)(2)(i) on the 
amended U.S. income tax return de-
scribed in paragraph (b)(2)(i)(E)(2)(ii) of 
this section. 

(ii) Amended return. If gain recogni-
tion is required pursuant to paragraph 
(b)(2)(i)(E)(2)(i) of this section, the for-
eign distributee corporation shall file 
an amended U.S. income tax return on 
behalf of the domestic liquidating cor-
poration for the year of the distribu-
tion of such item of property. On the 
amended return, the domestic liqui-
dating corporation may use any losses 
(or credits) existing in the year of the 
distribution to offset the gain recog-
nized pursuant to paragraph 
(b)(2)(i)(E)(2)(i) of this section (or the 
tax thereon), provided that the losses 
(or credits) were otherwise available in 
the year distribution and were not used 
in another year. The amended return 
shall be filed no later than the due date 
(including extensions) for the return of 
the foreign distributee corporation for 
the taxable year in which the property 
ceases to be used by the foreign dis-
tributee corporation in the conduct of 
a trade or business in the United 
States. 

(iii) Interest. If the domestic liqui-
dating corporation owes additional tax 
pursuant to paragraph (b)(2)(i)(E)(2)(i) 
of this section for the year of liquida-
tion, then interest must be paid on 
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that amount at the rates determined 
under section 6621. The interest due 
will be calculated from the due date of 
the domestic liquidating corporation’s 
U.S. income tax return for the year of 
the distribution to the date on which 
the additional tax for that year is paid. 

(iv) Joint and several liability. The for-
eign distributee corporation shall be 
jointly and severally liable for any tax 
owed by the domestic liquidating cor-
poration as a result of the application 
of this section, and shall succeed to the 
domestic liquidating corporation’s 
agreement to extend the statute of lim-
itations on assessments and collections 
under section 6501. 

(3) Schedule for property no longer used 
in a U.S. trade or business. If qualifying 
property (other than inventory) ceases 
to be used by the foreign distributee 
corporation in the conduct of a U.S. 
trade or business in the ten-year period 
beginning on the date of distribution of 
such property from the domestic liqui-
dating corporation to the foreign dis-
tributee corporation, then the foreign 
distributee corporation shall list on a 
separate schedule (attached to its U.S. 
income tax return for the year of ces-
sation) all such qualifying property. 
For purposes of this paragraph 
(b)(2)(i)(E)(3), property ceases to be 
used in a U.S. trade or business when-
ever such property is sold, exchanged, 
or otherwise removed from the U.S. 
trade or business, irrespective of 
whether the domestic liquidating cor-
poration filed an amended return under 
paragraph (b)(2)(i)(E)(2) of this section, 
and irrespective of whether the prop-
erty ceases to be used in the foreign 
distributee corporation’s U.S. trade or 
business by virtue of a nontriggering 
event described in paragraph 
(b)(2)(i)(E)(4) of this section or a non-
triggering transfer described in para-
graph (b)(2)(i)(E)(5) of this section. 

(4) Nontriggering events—(i) Conver-
sions, certain exchanges, and abandon-
ment. Gain (or loss) under this para-
graph (b)(2)(i)(E) shall not be triggered 
if qualifying property described in 
paragraph (b)(2)(i)(B) of this section is 
involuntarily converted into, or ex-
changed for, similar qualifying prop-
erty used in the conduct of a trade or 
business in the United States, to the 
extent such conversion or exchange 

qualifies for nonrecognition under sec-
tion 1033 or 1031. Also, the abandon-
ment or disposal of worthless or obso-
lete property shall not trigger gain (or 
loss) under this paragraph (b)(2)(i)(E). 

(ii) Amendment to Master Property De-
scription. If the foreign distributee cor-
poration acquires replacement prop-
erty by virtue of a conversion or ex-
change of the qualifying property 
under this paragraph (b)(2)(i)(E)(4), 
then the foreign distributee corpora-
tion shall attach to its U.S. income tax 
return for the year of the acquisition 
such replacement property a schedule 
entitled ‘‘Amendment to Master Prop-
erty Description Required by § 1.367(e)– 
2(b)(2)(i)’’ that lists the replacement 
property and the property being re-
placed. 

(5) Nontriggering transfers to qualified 
transferees. Gain (or loss) under this 
paragraph (b)(2)(i)(E) will not be trig-
gered if qualifying property described 
in paragraph (b)(2)(i)(B) of this section 
is transferred to another person (quali-
fied transferee) in a transaction quali-
fying for nonrecognition under the In-
ternal Revenue Code (other than trans-
actions described in paragraphs 
(b)(2)(i)(E)(4)(i) and (c)(1) of this sec-
tion), if— 

(i) The qualified transferee (and all 
other subsequent qualified transferees), 
immediately thereafter and for the 
ten-year period beginning on the date 
of the initial distribution of such quali-
fying property from the domestic liqui-
dating corporation to the foreign dis-
tributee corporation, uses the property 
in the conduct of a trade or business in 
the United States; 

(ii) The foreign distributee corpora-
tion (or its successor in interest) pre-
pares and attaches to its U.S. income 
tax return for the year of transfer a 
statement entitled ‘‘Required State-
ment under § 1.367(e)–2(b)(2)(i)(E)(5) for 
Property Transferred to a Qualified 
Transferee’’ that is signed under pen-
alties of perjury by an authorized offi-
cer of the foreign distributee corpora-
tion and by a person similarly author-
ized by the qualified transferee; 

(iii) The statement described in para-
graph (b)(2)(i)(E)(5)(ii) of this section 
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shall contain a description of all quali-
fying property transferred by the for-
eign distributee corporation (or quali-
fied transferee) to the qualified trans-
feree (or subsequent qualified trans-
feree); 

(iv) The statement described in para-
graph (b)(2)(i)(E)(5)(ii) of this section 
shall also contain an identification of 
the qualified transferee (or subsequent 
qualified transferee), including its 
name and address, taxpayer identifica-
tion number, residence, and place of in-
corporation (if applicable); 

(v) The statement described in para-
graph (b)(2)(i)(E)(5)(ii) of this section 
shall also contain a declaration by the 
qualifying transferee (or subsequent 
qualifying transferee) that it irrev-
ocably waives any right under any 
treaty (whether or not currently in 
force at the time of the liquidation) to 
sell or exchange any item of such prop-
erty without U.S. income taxation or 
at a reduced rate of taxation, or to de-
rive income from the use of any item of 
such qualifying property without U.S. 
income taxation or at a reduced rate of 
taxation; and 

(vi) A declaration that the transfer to 
the qualifying transferee (or subse-
quent qualifying transferee) is one to 
which the rules of this paragraph 
(b)(2)(i)(E)(5) apply and a certification 
that the foreign distributee corpora-
tion (or its successor in interest) and 
the qualifying transferee (or subse-
quent qualifying transferee) agree to 
all of the terms and conditions set 
forth in paragraph (b)(2)(i)(E)(1) of this 
section, replacing ‘‘foreign distributee 
corporation’’ with ‘‘qualifying trans-
feree’’ and replacing references to 
‘‘section 882(a)’’ with ‘‘section 871(b)’’ 
(as the case may be). 

(ii) Distribution of certain U.S. real 
property interests. A domestic liqui-
dating corporation shall not recognize 
gain (or loss) under paragraph (b)(1) of 
this section on the distribution of a 
U.S. real property interest (other than 
stock in a former U.S. real property 
holding corporation that is treated as a 
U.S. real property interest for five 
years under section 897(c)(1)(A)(ii)). If 
property distributed by the domestic 
liquidating corporation is a U.S. real 
property interest that qualifies for 
nonrecognition under this paragraph 

(b)(2)(ii) in addition to nonrecognition 
provided by paragraph (b)(2)(i) of this 
section, then the domestic liquidating 
corporation shall secure nonrecogni-
tion pursuant to this paragraph 
(b)(2)(ii) and not pursuant to the provi-
sions of paragraph (b)(2)(i) of this sec-
tion. 

(iii) Distribution of stock of domestic 
subsidiary corporations—(A) Conditions 
for nonrecognition. A domestic liqui-
dating corporation shall not recognize 
gain or loss under paragraph (b)(1) of 
this section on a distribution of stock 
of an 80 percent domestic subsidiary 
corporation, if the domestic liqui-
dating corporation attaches a state-
ment described in paragraph 
(b)(2)(iii)(D) of this section to its U.S. 
income tax return for the year of the 
distribution of such stock. For pur-
poses of this paragraph (b)(2)(iii), a cor-
poration is an 80 percent domestic sub-
sidiary corporation, if— 

(1) The subsidiary corporation is a 
domestic corporation (but not a foreign 
corporation that has made an election 
under section 897(i) to be treated as a 
U.S. corporation for purposes of section 
897); 

(2) The domestic liquidating corpora-
tion owns (directly and without regard 
to paragraph (b)(1)(iii) of this section) 
at least 80 percent of the total voting 
power of the stock of such corporation; 
and 

(3) The domestic liquidating corpora-
tion owns (directly and without regard 
to paragraph (b)(1)(iii) of this section) 
at least 80 percent of the total value of 
all stock of such corporation. 

(B) Exceptions when the liquidating 
corporation is a U.S. real property hold-
ing corporation. If the domestic liqui-
dating corporation is a U.S. real prop-
erty holding corporation (as defined in 
section 897(c)(2)) at the time of liquida-
tion (or is a former U.S. real property 
holding corporation the stock of which 
is treated as a U.S. real property inter-
est for five years under section 
897(c)(1)(A)(ii)), then the exception in 
paragraph (b)(2)(iii)(A) of this section 
shall apply only to the distribution of 
stock of an 80 percent domestic sub-
sidiary corporation that is a U.S. real 
property holding corporation (as de-
fined in section 897(c)(2)) at the time of 

VerDate Aug<31>2005 09:35 May 09, 2006 Jkt 208086 PO 00000 Frm 00361 Fmt 8010 Sfmt 8010 Y:\SGML\208086.XXX 208086



352 

26 CFR Ch. I (4–1–06 Edition) § 1.367(e)–2 

the liquidation and immediately there-
after. 

(C) Anti-abuse rule. (1) The exception 
in paragraph (b)(2)(iii)(A) of this sec-
tion shall not apply, if a principal pur-
pose of the distribution of the 80 per-
cent domestic subsidiary corporation’s 
stock is the avoidance of U.S. tax that 
would have been imposed on the domes-
tic liquidating corporation’s disposi-
tion of such stock when taken together 
to an unrelated party. A distribution 
may have a principal purpose of tax 
avoidance even though the tax avoid-
ance purpose is outweighed by other 
purposes when taken together. 

(2) For purposes of paragraph 
(b)(2)(iii)(C)(1) of this section, a dis-
tribution of stock of the 80 percent do-
mestic subsidiary corporation will be 
deemed to have been made pursuant to 
a plan, one of the principal purposes of 
which was the avoidance of U.S. tax, if 
the foreign distributee corporation dis-
poses of (whether in a recognition or 
nonrecognition transaction) any such 
stock within two years of such dis-
tribution. The rule in this paragraph 
(b)(2)(iii)(C)(2) will not apply if the for-
eign distributee corporation can dem-
onstrate to the satisfaction of the 
Commissioner that the avoidance of 
U.S. tax was not a principal purpose of 
the liquidation. 

(D) Required statement. The statement 
required by paragraph (b)(2)(iii)(A) of 
this section shall be entitled ‘‘Required 
Statement under § 1.367(e)–2(b)(2)(iii) 
for Stock of 80 Percent Domestic Sub-
sidiary Corporations’’ and shall be pre-
pared by the domestic liquidating cor-
poration and shall be signed under pen-
alties of perjury by an authorized offi-
cer of the domestic liquidating cor-
poration and by an authorized officer 
of the foreign distributee corporation. 
The required statement shall contain a 
certification that states that if the for-
eign distributee corporation disposes of 
any stock subject to paragraph 
(b)(2)(iii)(A) of this section in a trans-
action described in paragraph 
(b)(2)(iii)(C) of this section, then the 
domestic liquidating corporation shall 
recognize all realized gain attributable 
to the distributed stock at the time of 
distribution, and the domestic liqui-
dating corporation (or the foreign dis-
tributee corporation on behalf of the 

domestic liquidating corporation) shall 
file a U.S. income tax return (or 
amended U.S. income tax return, as the 
case may be) for the year of distribu-
tion reporting the gain attributable to 
such stock. 

(3) Other consequences—(i) Distributee 
basis in property. The foreign dis-
tributee corporation’s basis in property 
subject to this paragraph (b) shall be 
the same as the domestic liquidating 
corporation’s basis in such property 
immediately before the liquidation, in-
creased by any gain, or reduced by any 
loss recognized by the domestic liqui-
dating corporation on such property 
pursuant to paragraph (b)(1) of this sec-
tion. 

(ii) Reporting under section 6038B. Sec-
tion 6038B and the regulations there-
under apply to a domestic liquidating 
corporation’s transfer of property to a 
foreign distributee corporation under 
section 367(e)(2). 

(iii) Other rules. For other rules that 
may be applicable, see sections 1248, 
897, and 381. 

(c) Distribution by a foreign corpora-
tion—(1) General rule—gain and loss not 
recognized. If a foreign corporation (for-
eign liquidating) makes a distribution 
of property in complete liquidation 
under section 332 to a foreign corpora-
tion (foreign distributee) that meets 
the stock ownership requirements of 
section 332(b) with respect to stock in 
the foreign liquidating corporation, 
then, except as provided in paragraph 
(c)(2) of this section, section 337 (a) and 
(b)(1) shall apply and the foreign liqui-
dating corporation shall not recognize 
gain (or loss) on the distribution under 
section 367(e)(2). If a foreign liqui-
dating corporation distributes a part-
nership interest (whether foreign or do-
mestic), then such corporation shall be 
treated as having distributed a propor-
tionate share of partnership property 
in accordance with the principles of 
paragraph (b)(1)(iii) of this section. 

(2) Exceptions—(i) Property used in a 
U.S. trade or business—(A) General rule. 
A foreign liquidating corporation (in-
cluding a corporation that has made an 
effective election under section 897(i)) 
that makes a distribution described in 
paragraph (c)(1) of this section shall 
recognize gain (or loss in accordance 
with principles contained in paragraph 
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(b)(1)(ii) of this section) on the dis-
tribution of qualified property, as de-
scribed in paragraph (b)(2)(i)(B) of this 
section (other than U.S. real property 
interests), that is used by the foreign 
liquidating corporation in the conduct 
of a trade or business within the 
United States at the time of distribu-
tion. 

(B) Ten-year active U.S. business excep-
tion. A foreign liquidating corporation 
shall not recognize gain under para-
graph (c)(2)(i)(A) of this section, if— 

(1) The foreign distributee corpora-
tion, immediately thereafter and for 
the ten-year period beginning on the 
date of the distribution of such prop-
erty, uses the property in the conduct 
of a trade or business in the United 
States; 

(2) The foreign distributee corpora-
tion is not entitled to benefits under a 
comprehensive income tax treaty (this 
requirement shall apply only if the for-
eign liquidating corporation (or prede-
cessor corporation) was not entitled to 
benefits under a comprehensive income 
tax treaty); and 

(3) The foreign liquidating corpora-
tion and foreign distributee corpora-
tion attach the statement described in 
paragraph (c)(2)(i)(C) of this section to 
their U.S. income tax returns for their 
taxable years that include the distribu-
tion. 

(C) Required statement. The statement 
required by paragraph (c)(2)(i)(B)(3) of 
this section shall be entitled ‘‘Required 
Statement under § 1.367(e)–2(c)(2)(i),’’ 
shall be prepared by foreign liquidating 
corporation, shall be signed under pen-
alties of perjury by an authorized offi-
cer of the foreign liquidating corpora-
tion and by an authorized officer of the 
foreign distributee corporation, and 
shall be identical to the statement de-
scribed in paragraph (b)(2)(i)(C) of this 
section, except that ‘‘§ 1.367(e)– 
2(c)(2)(i)(B)’’ shall be substituted for 
references to ‘‘§ 1.367(e)–2(b)(2)(i)’’ and 
‘‘foreign liquidating corporation’’ shall 
be substituted for ‘‘domestic liqui-
dating corporation’’ each time it ap-
pears. References in the rules of para-
graph (b)(2)(i)(C) of this section to var-
ious rules in paragraph (b) of this sec-
tion shall be applied as if such ref-
erences were to this paragraph (c). 
However, the statement described in 

this paragraph (c)(2)(i)(C) shall be 
modified as follows: 

(1) The foreign distributee corpora-
tion shall not be required to waive its 
income tax treaty benefits as required 
by § 1.367(e)–2(b)(2)(i)(C)(4), unless— 

(i) The foreign liquidating corpora-
tion was required to waive its treaty 
benefits under paragraph (b)(2)(i)(C)(4) 
of this section in connection with the 
distribution of such property in a prior 
liquidation distribution subject to the 
provisions of this section; or (ii) The 
foreign distributee corporation is enti-
tled benefits under a treaty to which 
the foreign liquidating corporation was 
not entitled. 

(2) If the foreign distributee is re-
quired to waive treaty benefits because 
of paragraph (c)(2)(i)(C)(1)(ii) of this 
section, then the foreign distributee 
shall only be required to waive benefits 
that were not available to the foreign 
liquidating corporation (or a prede-
cessor corporation) prior to liquida-
tion. 

(3) The property description de-
scribed in paragraph (b)(2)(i)(C)(2) of 
this section shall include only the 
qualified U.S. trade or business prop-
erty described in paragraph (c)(2)(i) of 
this section. 

(D) Operating rules. By the foreign 
liquidating corporation’s claiming non-
recognition under paragraph (c)(2)(i)(B) 
of this section and filing a statement 
described in paragraph (c)(2)(i)(C) of 
this section, the foreign liquidating 
corporation and the foreign distributee 
corporation agree to be subject to the 
rules of paragraph (c)(2)(i) of this sec-
tion, as well as the rules of paragraphs 
(b)(2)(i)(D) and (E) of this section. In 
applying the rules of paragraphs 
(b)(2)(i)(D) and (E) of this section, 
‘‘foreign liquidating corporation’’ shall 
be used instead of ‘‘domestic liqui-
dating corporation’’ each time it ap-
pears. References in the rules of para-
graphs (b)(2)(i)(D) and (E) of this sec-
tion to various rules in paragraph (b) of 
this section shall be applied as if such 
references were to this paragraph (c). 

(ii) Property formerly used in a United 
States trade or business. A foreign liqui-
dating corporation that makes a dis-
tribution described in paragraph (c)(1) 
of this section shall recognize gain (but 
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not loss) on the distribution of prop-
erty (other than U.S. real property in-
terests) that had ceased to be used by 
the foreign liquidating corporation in 
the conduct of a U.S. trade or business 
within the ten-year period ending on 
the date of distribution and that would 
have been subject to section 864(c)(7) 
had it been disposed. Section 864(c)(7) 
shall govern the treatment of any gain 
recognized on the distribution of assets 
described in this paragraph as income 
effectively connected with the conduct 
of a trade or business within the 
United States. 

(3) Other consequences—(i) Distributee 
basis in property. The foreign dis-
tributee corporation’s basis in property 
subject to this paragraph (c) shall be 
the same as the foreign liquidating cor-
poration’s basis in such property im-
mediately before the liquidation, in-
creased by any gain, or reduced by any 
loss recognized by the foreign liqui-
dating corporation on such property, 
pursuant to paragraph (c)(2) of this sec-
tion. 

(ii) Other rules. For other rules that 
may apply, see sections 367(b) and 381. 

(d) Anti-abuse rule. The Commissioner 
may require a domestic liquidating 
corporation to recognize gain on a dis-
tribution in liquidation described in 
paragraph (b) of this section (or treat 
the liquidating corporation as if it had 
recognized loss on a distribution in liq-
uidation), if a principal purpose of the 
liquidation is the avoidance of U.S. tax 
(including, but not limited to, the dis-
tribution of a liquidating corporation’s 
earnings and profits with a principal 
purpose of avoiding U.S. tax). A liq-
uidation may have a principal purpose 
of tax avoidance even though the tax 
avoidance purpose is outweighed by 
other purposes when taken together. 

(e) Effective date. This section shall be 
applicable to distributions occurring 
on or after September 7, 1999 or, if tax-
payer so elects, to distributions in tax-
able years ending after August 8, 1999. 

[T.D. 8834, 64 FR 43077, Aug. 9, 1999; 65 FR 
11467, Mar. 3, 2000, as amended by T.D. 9066, 
68 FR 39452, July 2, 2003] 

SPECIAL RULE; DEFINITIONS 

§ 1.368–1 Purpose and scope of excep-
tion of reorganization exchanges. 

(a) Reorganizations. As used in the 
regulations under parts I, II, and III 
(section 301 and following), subchapter 
C, chapter 1 of the Code, the terms reor-
ganization and party to a reorganization 
mean only a reorganization or a party 
to a reorganization as defined in sub-
sections (a) and (b) of section 368. In de-
termining whether a transaction quali-
fies as a reorganization under section 
368(a), the transaction must be evalu-
ated under relevant provisions of law, 
including the step transaction doc-
trine. But see §§ 1.368–2 (f) and (k) and 
1.338–3(d). The preceding two sentences 
apply to transactions occurring after 
January 28, 1998, except that they do 
not apply to any transaction occurring 
pursuant to a written agreement which 
is binding on January 28, 1998, and at 
all times thereafter. With respect to in-
solvency reorganizations, see part IV, 
subchapter C, chapter 1 of the Code. 

(b) Purpose. Under the general rule, 
upon the exchange of property, gain or 
loss must be accounted for if the new 
property differs in a material par-
ticular, either in kind or in extent, 
from the old property. The purpose of 
the reorganization provisions of the 
Code is to except from the general rule 
certain specifically described ex-
changes incident to such readjustments 
of corporate structures made in one of 
the particular ways specified in the 
Code, as are required by business ex-
igencies and which effect only a read-
justment of continuing interest in 
property under modified corporate 
forms. Requisite to a reorganization 
under the Internal Revenue Code are a 
continuity of the business enterprise 
through the issuing corporation under 
the modified corporate form as de-
scribed in paragraph (d) of this section, 
and (except as provided in section 
368(a)(1)(D)) a continuity of interest as 
described in paragraph (e) of this sec-
tion. (For rules regarding the con-
tinuity of interest requirement under 
section 355, see § 1.355–2(c).) For pur-
poses of this section, the term issuing 
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