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PART 702—EXEMPTION FOR COAL 
EXTRACTION INCIDENTAL TO THE 
EXTRACTION OF OTHER MIN-
ERALS 

Sec. 
702.1 Scope. 
702.5 Definitions. 
702.10 Information collection. 
702.11 Application requirements and proce-

dures. 
702.12 Contents of application for exemp-

tion. 
702.13 Public availability of information. 
702.14 Requirements for exemption. 
702.15 Conditions of exemption and right of 

inspection and entry. 
702.16 Stockpiling of minerals. 
702.17 Revocation and enforcement. 
702.18 Reporting requirements. 

AUTHORITY: 30 U.S.C. 1201 et seq., as amend-
ed. 

SOURCE: 54 FR 52120, Dec. 20, 1989, unless 
otherwise noted. 

§ 702.1 Scope. 
This part implements the exemption 

contained in section 701(28) of the Act 
concerning the extraction of coal inci-
dental to the extraction of other min-
erals where coal does not exceed 162⁄3 
percent of the total tonnage of coal and 
other minerals removed for purposes of 
commercial use or sale. 

§ 702.5 Definitions. 
As used in this part, the following 

terms have the meaning specified, ex-
cept where otherwise indicated: 

(a) Cumulative measurement period 
means the period of time over which 
both cumulative production and cumu-
lative revenue are measured. 

(1) For purposes of determining the 
beginning of the cumulative measure-
ment period, subject to regulatory au-
thority approval, the operator must se-
lect and consistently use one of the fol-
lowing: 

(i) For mining areas where coal or 
other minerals were extracted prior to 
August 3, 1977, the date extraction of 
coal or other minerals commenced at 
that mining area or August 3, 1977, or 

(ii) For mining areas where extrac-
tion of coal or other minerals com-
menced on or after August 3, 1977, the 
date extraction of coal or other min-
erals commenced at that mining area, 
whichever is earlier. 

(2) For annual reporting purposes 
pursuant to § 702.18 of this part, the end 
of the period for which cumulative pro-
duction and revenue is calculated is ei-
ther 

(i) For mining areas where coal or 
other minerals were extracted prior to 
April 1, 1990, March 31, 1990, and every 
March 31 thereafter; or 

(ii) For mining areas where extrac-
tion of coal or other minerals com-
menced on or after April 1, 1990, the 
last day of the calendar quarter during 
which coal extraction commenced, and 
each anniversary of that day there-
after. 

(b) Cumulative production means the 
total tonnage of coal or other minerals 
extracted from a mining area during 
the cumulative measurement period. 
The inclusion of stockpiled coal and 
other mineral tonnages in this total is 
governed by § 702.16. 

(c) Cumulative revenue means the 
total revenue derived from the sale of 
coal or other minerals and the fair 
market value of coal or other minerals 
transferred or used, but not sold, dur-
ing the cumulative measurement pe-
riod. 

(d) Mining area means an individual 
excavation site or pit from which coal, 
other minerals and overburden are re-
moved. 

(e) Other minerals means any commer-
cially valuable substance mined for its 
mineral value, excluding coal, topsoil, 
waste and fill material. 

§ 702.10 Information collection. 

The collections of information con-
tained in §§ 702.11, 702.12, 702.13, 702.15 
and 702.18 of this part have been ap-
proved by the Office of Management 
and Budget under 44 U.S.C. 3501 et seq. 
and assigned clearance number 1029– 
0089. The information will be used to 
determine the initial and continuing 
applicability of the incidental mining 
exemption to a particular mining oper-
ation. Response is required to obtain 
and maintain the incidental mining ex-
emption in accordance with section 
701(28) of the Act. 

Public reporting burden for this col-
lection of information is estimated to 
average one hour per response, includ-
ing the time for reviewing instructions, 
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searching existing data sources, gath-
ering and maintaining the data needed, 
and completing and reviewing the col-
lection of information. Send comments 
regarding this burden estimate or any 
other aspect of this collection of infor-
mation, including suggestions for re-
ducing the burden, to Information Col-
lection Clearance Officer, OSM Depart-
ment of the Interior, 1951 Constitution 
Avenue, NW., Washington, DC 20240; 
and to the Office of Management and 
Budget, Paperwork Reduction Project 
(1029–0089), OMB, Washington, DC 20503. 

§ 702.11 Application requirements and 
procedures. 

(a)(1) Any person who plans to com-
mence or continue coal extraction 
after April 1, 1990, under a Federal pro-
gram or on Indian lands, or after the 
effective date of counterpart provisions 
in a State program, in reliance on the 
incidental mining exemption shall file 
a complete application for exemption 
with the regulatory authority for each 
mining area. 

(2) Following incorporation of an ex-
emption application approval process 
into a regulatory program, a person 
may not commence coal extraction 
based upon the exemption until the 
regulatory authority approves such ap-
plication, except as provided in para-
graph (e)(3) of this section. 

(b) Existing operations. Any person 
who has commenced coal extraction at 
a mining area in reliance upon the in-
cidental mining exemption prior to 
April 1, 1990, in a State with a Federal 
program or on Indian lands, or prior to 
the effective date of counterpart provi-
sions in a State program, may continue 
mining operations for 60 days after 
such effective date. Coal extraction 
may not continue after such 60-day pe-
riod unless that person files an admin-
istratively complete application for ex-
emption with the regulatory authority. 
If an administratively complete appli-
cation is filed within 60 days, the per-
son may continue extracting coal in re-
liance on the exemption beyond the 60- 
day period until the regulatory author-
ity makes an administrative decision 
on such application. 

(c) Additional information. The regu-
latory authority shall notify the appli-
cant if the application for exemption is 

incomplete and may at any time re-
quire submittal of additional informa-
tion. 

(d) Public comment period. Fol-
lowing publication of the newspaper 
notice required by § 702.12(g), the regu-
latory authority shall provide a period 
of no less than 30 days during which 
time any person having an interest 
which is or may be adversely affected 
by a decision on the application may 
submit written comments or objec-
tions. 

(e) Exemption determination. (1) No 
later than 90 days after filing of an ad-
ministratively complete application, 
the regulatory authority shall make a 
written determination whether, and 
under what conditions, the persons 
claiming the exemption are exempt 
under this part, and shall notify the 
applicant and persons submitting com-
ments on the application of the deter-
mination and the basis for the deter-
mination. 

(2) The determination of exemption 
shall be based upon information con-
tained in the application and any other 
information available to the regu-
latory authority at that time. 

(3) If the regulatory authority fails 
to provide an applicant with the deter-
mination as specified in paragraph 
(e)(1) of this section, an applicant who 
has not begun may commence coal ex-
traction pending a determination on 
the application unless the regulatory 
authority issues an interim finding, to-
gether with reasons therefor, that the 
applicant may not begin coal extrac-
tion. 

(f) Administrative review. (1) Any ad-
versely affected person may request ad-
ministrative review of a determination 
under paragraph (e) of this section 
within 30 days of the notification of 
such determination in accordance with 
procedures established under 43 CFR 
4.1280 when OSM is the regulatory au-
thority or under corresponding State 
procedures when a State is the regu-
latory authority. 

(2) A petition for administrative re-
view filed under 43 CFR 4.1280 or under 
corresponding State procedures shall 
not suspend the effect of a determina-
tion under paragraph (e) of this sec-
tion. 
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§ 702.12 Contents of application for ex-
emption. 

An application for exemption shall 
include at a minimum: 

(a) The name and address of the ap-
plicant; 

(b) A list of the minerals sought to be 
extracted; 

(c) Estimates of annual production of 
coal and the other minerals within 
each mining area over the anticipated 
life of the mining operation; 

(d) Estimated annual revenues to be 
derived from bona fide sales of coal and 
other minerals to be extracted within 
the mining area; 

(e) Where coal or the other minerals 
are to be used rather than sold, esti-
mated annual fair market values at the 
time of projected use of the coal and 
other minerals to be extracted from 
the mining area; 

(f) The basis for all annual produc-
tion, revenue, and fair market value es-
timates; 

(g) A description, including county, 
township if any, and boundaries of the 
land, of sufficient certainty that the 
mining areas may be located and dis-
tinguished from other mining areas; 

(h) An estimate to the nearest acre of 
the number of acres that will compose 
the mining area over the anticipated 
life of the mining operation; 

(i) Evidence of publication, in a news-
paper of general circulation in the 
county of the mining area, of a public 
notice that an application for exemp-
tion has been filed with the regulatory 
authority (The public notice must 
identify the persons claiming the ex-
emption and must contain a descrip-
tion of the proposed operation and its 
locality that is sufficient for interested 
persons to identify the operation.); 

(j) Representative stratigraphic 
cross-section(s) based on test borings 
or other information identifying and 
showing the relative position, approxi-
mate thickness and density of the coal 
and each other mineral to be extracted 
for commercial use or sale and the rel-
ative position and thickness of any ma-
terial, not classified as other minerals, 
that will also be extracted during the 
conduct of mining activities; 

(k) A map of appropriate scale which 
clearly identifies the mining area; 

(l) A general description of mining 
and mineral processing activities for 
the mining area; 

(m) A summary of sales commit-
ments and agreements for future deliv-
ery, if any, which the applicant has re-
ceived for other minerals to be ex-
tracted from the mining area, or a de-
scription of potential markets for such 
minerals; 

(n) If the other minerals are to be 
commercially used by the applicant, a 
description specifying the use; 

(o) For operations having extracted 
coal or other minerals prior to filing an 
application for exemption, in addition 
to the information required above, the 
following information must also be 
submitted: 

(1) Any relevant documents the oper-
ator has received from the regulatory 
authority documenting its exemption 
from the requirements of the Act; 

(2) The cumulative production of the 
coal and other minerals from the min-
ing area; and 

(3) Estimated tonnages of stockpiled 
coal and other minerals; and 

(p) Any other information pertinent 
to the qualification of the operation as 
exempt. 

§ 702.13 Public availability of informa-
tion. 

(a) Except as provided in paragraph 
(b) of this section, all information sub-
mitted to the regulatory authority 
under this part shall be made imme-
diately available for public inspection 
and copying at the local offices of the 
regulatory authority having jurisdic-
tion over the mining operations claim-
ing exemption until at least three 
years after expiration of the period 
during which the subject mining area 
is active. 

(b) The regulatory authority may 
keep information submitted to the reg-
ulatory authority under this part con-
fidential if the person submitting it re-
quests in writing, at the time of sub-
mission, that it be kept confidential 
and the information concerns trade se-
crets or is privileged commercial or fi-
nancial information of the persons in-
tending to conduct operations under 
this part. 

(c) Information requested to be held 
as confidential under paragraph (b) of 
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this section shall not be made publicly 
available until after notice and oppor-
tunity to be heard is afforded persons 
both seeking and opposing disclosure of 
the information. 

§ 702.14 Requirements for exemption. 
(a) Activities are exempt from the re-

quirements of the Act if all of the fol-
lowing are satisfied: 

(1) The cumulative production of coal 
extracted from the mining area deter-
mined annually as described in this 
paragraph does not exceed 162⁄3 percent 
of the total cumulative production of 
coal and other minerals removed dur-
ing such period for purposes of bona 
fide sale or reasonable commercial use. 

(2) Coal is produced from a geological 
stratum lying above or immediately 
below the deepest stratum from which 
other minerals are extracted for pur-
poses of bona fide sale or reasonable 
commercial use. 

(3) The cumulative revenue derived 
from the coal extracted from the min-
ing area determined annually shall not 
exceed 50 percent of the total cumu-
lative revenue derived from the coal 
and other minerals removed for pur-
poses of bona fide sale or reasonable 
commercial use. If the coal extracted 
or the minerals removed are used by 
the operator or transferred to a related 
entity for use instead of being sold in a 
bona fide sale, then the fair market 
value of the coal or other minerals 
shall be calculated at the time of use 
or transfer and shall be considered 
rather than revenue. 

(b) Persons seeking or that have ob-
tained an exemption from the require-
ments of the Act shall comply with the 
following: 

(1) Each other mineral upon which an 
exemption under this part is based 
must be a commercially valuable min-
eral for which a market exists or which 
is mined in bona fide anticipation that 
a market will exist for the mineral in 
the reasonably foreseeable future, not 
to exceed twelve months from the end 
of the current period for which cumu-
lative production is calculated. A le-
gally binding agreement for the future 
sale of other minerals is sufficient to 
demonstrate the above standard. 

(2) If either coal or other minerals 
are transferred or sold by the operator 

to a related entity for its use or sale, 
the transaction must be made for le-
gitimate business purposes. 

§ 702.15 Conditions of exemption and 
right of inspection and entry. 

A person conducting activities cov-
ered by this part shall: 

(a) Maintain on-site or at other loca-
tions available to authorized represent-
atives of the regulatory authority and 
the Secretary information necessary to 
verify the exemption including, but not 
limited to, commercial use and sales 
information, extraction tonnages, and 
a copy of the exemption application 
and exemption approved by the regu-
latory authority; 

(b) Notify the regulatory authority 
upon the completion of the mining op-
eration or permanent cessation of all 
coal extraction activities; and 

(c) Conduct operations in accordance 
with the approved application or when 
authorized to extract coal under 
§ 702.11(b) or § 702.11(e)(3) prior to sub-
mittal or approval of an exemption ap-
plication, in accordance with the 
standards of this part for Federal pro-
grams and on Indian lands or in accord-
ance with counterpart provisions when 
included in State programs. 

(d) Authorized representatives of the 
regulatory authority and the Secretary 
shall have the right to conduct inspec-
tions of operations claiming exemption 
under this part. 

(e) Each authorized representative of 
the regulatory authority and the Sec-
retary conducting an inspection under 
this part: 

(1) Shall have a right of entry to, 
upon, and through any mining and rec-
lamation operations without advance 
notice or a search warrant, upon pres-
entation of appropriate credentials; 

(2) May, at reasonable times and 
without delay, have access to and copy 
any records relevant to the exemption; 
and 

(3) Shall have a right to gather phys-
ical and photographic evidence to doc-
ument conditions, practices or viola-
tions at a site. 

(f) No search warrant shall be re-
quired with respect to any activity 
under paragraphs (d) and (e) of this sec-
tion, except that a search warrant may 
be required for entry into a building. 
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§ 702.16 Stockpiling of minerals. 
(a) Coal. Coal extracted and stock-

piled may be excluded fom the calcula-
tion of cumulative production until the 
time of its sale, transfer to a related 
entity or use: 

(1) Up to an amount equaling a 12- 
month supply of the coal required for 
future sale, transfer or use as cal-
culated based upon the average annual 
sales, transfer and use from the mining 
area over the two preceding years; or 

(2) For a mining area where coal has 
been extracted for a period of less than 
two years, up to an amount that would 
represent a 12-month supply of the coal 
required for future sales, transfer or 
use as calculated based on the average 
amount of coal sold, transferred or 
used each month. 

(b) Other minerals. (1) The regulatory 
authority shall disallow all or part of 
an operator’s tonnages of stockpiled 
other minerals for purposes of meeting 
the requirements of this part if the op-
erator fails to maintain adequate and 
verifiable records of the mining area of 
origin, the disposition of stockpiles or 
if the disposition of the stockpiles indi-
cates the lack of commercial use or 
market for the minerals. 

(2) The regulatory authority may 
only allow an operator to utilize ton-
nages of stockpiled other minerals for 
purposes of meeting the requirements 
of this part if: 

(i) The stockpiling is necessary to 
meet market conditions or is con-
sistent with generally accepted indus-
try practices; and 

(ii) Except as provided in paragraph 
(b)(3) of this section, the stockpiled 
other minerals do not exceed a 12- 
month supply of the mineral required 
for future sales as approved by the reg-
ulatory authority on the basis of the 
exemption application. 

(3) The regulatory authority may 
allow an operator to utilize tonnages of 
stockpiled other minerals beyond the 
12-month limit established in para-
graph (b)(2) of this section if the oper-
ator can demonstrate to the regulatory 
authority’s satisfaction that the addi-
tional tonnage is required to meet fu-
ture business obligations of the oper-
ator, such as may be demonstrated by 
a legally binding agreement for future 
delivery of the minerals. 

(4) The regulatory authority may pe-
riodically revise the other mineral 
stockpile tonnage limits in accordance 
with the criteria established by para-
graphs (b) (2) and (3) of this section 
based on additional information avail-
able to the regulatory authority. 

§ 702.17 Revocation and enforcement. 

(a) Regulatory authority responsi-
bility. The regulatory authority shall 
conduct an annual compliance review 
of the mining area, utilizing the annual 
report submitted pursuant to § 702.18, 
an on-site inspection and any other in-
formation available to the regulatory 
authority. 

(b) If the regulatory authority has 
reason to believe that a specific mining 
area was not exempt under the provi-
sions of this part or counterpart provi-
sions of the State regulatory program 
at the end of the previous reporting pe-
riod, is not exempt, or will be unable to 
satisfy the exemption criteria at the 
end of the current reporting period, the 
regulatory authority shall notify the 
operator that the exemption may be re-
voked and the reason(s) therefor. The 
exemption will be revoked unless the 
operator demonstrates to the regu-
latory authority within 30 days that 
the mining area in question should 
continue to be exempt. 

(c)(1) If the regulatory authority 
finds that an operator has not dem-
onstrated that activities conducted in 
the mining area qualify for the exemp-
tion, the regulatory authority shall re-
voke the exemption and immediately 
notify the operator and intervenors. If 
a decision is made not to revoke an ex-
emption, the regulatory authority 
shall immediately notify the operator 
and intervenors. 

(2) Any adversely affected person 
may request administrative review of a 
decision whether to revoke an exemp-
tion within 30 days of the notification 
of such decision in accordance with 
procedures established under 43 CFR 
4.1280 when OSM is the regulatory au-
thority or under corresponding State 
procedures when a State is the regu-
latory authority. 

(3) A petition for administrative re-
view filed under 43 CFR 4.1280 or under 
corresponding State procedures shall 
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not suspend the effect of a decision 
whether to revoke an exemption. 

(d) Direct enforcement. (1) An oper-
ator mining in accordance with the 
terms of an approved exemption shall 
not be cited for violations of the regu-
latory program which occurred prior to 
the revocation of the exemption. 

(2) An operator who does not conduct 
activities in accordance with the terms 
of an approved exemption and knows or 
should know such activities are not in 
accordance with the approved exemp-
tion shall be subject to direct enforce-
ment action for violations of the regu-
latory program which occur during the 
period of such activities. 

(3) Upon revocation of an exemption 
or denial of an exemption application, 
an operator shall stop conducting sur-
face coal mining operations until a per-
mit is obtained and shall comply with 
the reclamation standards of the appli-
cable regulatory program with regard 
to conditions, areas and activities ex-
isting at the time of revocation or de-
nial. 

§ 702.18 Reporting requirements. 
(a)(1) Following approval by the regu-

latory authority of an exemption for a 
mining area, the person receiving the 
exemption shall, for each mining area, 
file a written report annually with the 
regulatory authority containing the in-
formation specified in paragraph (b) of 
this section. 

(2) The report shall be filed no later 
than 30 days after the end of the 12- 
month period as determined in accord-
ance with the definition of Cumulative 
measurement period in § 702.5 of this 
part. 

(3) The information in the report 
shall cover: 

(i) Annual production of coal and 
other minerals and annual revenue de-
rived from coal and other minerals dur-
ing the preceding 12-month period, and 

(ii) The cumulative production of 
coal and other minerals and the cumu-
lative revenue derived from coal and 
other minerals. 

(b) For each period and mining area 
covered by the report, the report shall 
specify: 

(1) The number of tons of extracted 
coal sold in bona fide sales and total 
revenue derived from such sales; 

(2) The number of tons of coal ex-
tracted and used or transferred by the 
operator or related entity and the esti-
mated total fair market value of such 
coal; 

(3) The number of tons of coal stock-
piled; 

(4) The number of tons of other com-
mercially valuable minerals extracted 
and sold in bona fide sales and total 
revenue derived from such sales; 

(5) The number of tons of other com-
mercially valuable minerals extracted 
and used or transferred by the operator 
or related entity and the estimated 
total fair market value of such min-
erals; and 

(6) The number of tons of other com-
mercially valuable minerals removed 
and stockpiled by the operator. 

PART 705—RESTRICTION ON FI-
NANCIAL INTERESTS OF STATE 
EMPLOYEES 

Sec. 
705.1 Purpose. 
705.2 Objectives. 
705.3 Authority. 
705.4 Responsibility. 
705.5 Definitions. 
705.6 Penalties. 
705.10 Information collection. 
705.11 Who shall file. 
705.13 When to file. 
705.15 Where to file. 
705.17 What to report. 
705.18 Gifts and gratuities. 
705.19 Resolving prohibited interests. 
705.21 Appeals procedures. 

AUTHORITY: 30 U.S.C. 1201 et seq. 

SOURCE: 42 FR 56060, Oct. 20, 1977, unless 
otherwise noted. 

§ 705.1 Purpose. 
This part sets forth the minimum 

policies and procedures that States 
must establish and use to implement 
section 517(g) of the Act in order to eli-
gible for reimbursement of costs of en-
forcing and administering the initial 
regulatory program under section 502, 
or for grants for developing, admin-
istering and enforcing a State regu-
latory program under section 705 of the 
Act, or to assume primary regulatory 
authority under section 503 of the Act 
(Pub. L. 95–87). Compliance with the 
policies and procedures in this part will 
satisfy the requirements of section 
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