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one or more Federal tax issues if the 
practitioner bases the written advice 
on unreasonable factual or legal as-
sumptions (including assumptions as to 
future events), unreasonably relies 
upon representations, statements, find-
ings or agreements of the taxpayer or 
any other person, does not consider all 
relevant facts that the practitioner 
knows or should know, or, in evalu-
ating a Federal tax issue, takes into 
account the possibility that a tax re-
turn will not be audited, that an issue 
will not be raised on audit, or that an 
issue will be resolved through settle-
ment if raised. All facts and cir-
cumstances, including the scope of the 
engagement and the type and speci-
ficity of the advice sought by the client 
will be considered in determining 
whether a practitioner has failed to 
comply with this section. In the case of 
an opinion the practitioner knows or 
has reason to know will be used or re-
ferred to by a person other than the 
practitioner (or a person who is a mem-
ber of, associated with, or employed by 
the practitioner’s firm) in promoting, 
marketing or recommending to one or 
more taxpayers a partnership or other 
entity, investment plan or arrange-
ment a significant purpose of which is 
the avoidance or evasion of any tax im-
posed by the Internal Revenue Code, 
the determination of whether a practi-
tioner has failed to comply with this 
section will be made on the basis of a 
heightened standard of care because of 
the greater risk caused by the practi-
tioner’s lack of knowledge of the tax-
payer’s particular circumstances. 

(b) Effective date. This section applies 
to written advice that is rendered after 
June 20, 2005. 

[T.D. 9011, 67 FR 48771, July 26, 2002, as 
amended by T.D. 9165, 69 FR 75842, Dec. 20, 
2004; 70 FR 20805, Apr. 21, 2005] 

§ 10.38 Establishment of advisory com-
mittees. 

(a) Advisory committees. To promote 
and maintain the public’s confidence in 
tax advisors, the Director of the Office 
of Professional Responsibility is au-
thorized to establish one or more advi-
sory committees composed of at least 
five individuals authorized to practice 
before the Internal Revenue Service. 
The Director should ensure that mem-

bership of an advisory committee is 
balanced among those who practice as 
attorneys, accountants, and enrolled 
agents. Under procedures prescribed by 
the Director, an advisory committee 
may review and make general rec-
ommendations regarding professional 
standards or best practices for tax ad-
visors, including whether hypothetical 
conduct would give rise to a violation 
of §§ 10.35 or 10.36. 

(b) Effective date. This section applies 
after December 20, 2004. 

[T.D. 9011, 67 FR 48771, July 26, 2002, as 
amended by T.D. 9165, 69 FR 75842, Dec. 20, 
2004] 

Subpart C—Sanctions for Violation 
of the Regulations 

SOURCE: T.D. 9011, 67 FR 48774, July 26, 2002, 
unless otherwise noted. 

§ 10.50 Sanctions. 

(a) Authority to censure, suspend, or 
disbar. The Secretary of the Treasury, 
or his or her delegate, after notice and 
an opportunity for a proceeding, may 
censure, suspend or disbar any practi-
tioner from practice before the Inter-
nal Revenue Service if the practitioner 
is shown to be incompetent or disrepu-
table, fails to comply with any regula-
tion in this part, or with intent to de-
fraud, willfully and knowingly mis-
leads or threatens a client or prospec-
tive client. Censure is a public rep-
rimand. 

(b) Authority to disqualify. The Sec-
retary of the Treasury, or his or her 
delegate, after due notice and oppor-
tunity for hearing, may disqualify any 
appraiser with respect to whom a pen-
alty has been assessed under section 
6701(a) of the Internal Revenue Code. 

(1) If any appraiser is disqualified 
pursuant to this subpart C, such ap-
praiser is barred from presenting evi-
dence or testimony in any administra-
tive proceeding before the Department 
of Treasury or the Internal Revenue 
Service, unless and until authorized to 
do so by the Director of Practice pursu-
ant to § 10.81, regardless of whether 
such evidence or testimony would per-
tain to an appraisal made prior to or 
after such date. 
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(2) Any appraisal made by a disquali-
fied appraiser after the effective date 
of disqualification will not have any 
probative effect in any administrative 
proceeding before the Department of 
the Treasury or the Internal Revenue 
Service. An appraisal otherwise barred 
from admission into evidence pursuant 
to this section may be admitted into 
evidence solely for the purpose of de-
termining the taxpayer’s reliance in 
good faith on such appraisal. 

§ 10.51 Incompetence and disreputable 
conduct. 

Incompetence and disreputable con-
duct for which a practitioner may be 
censured, suspended or disbarred from 
practice before the Internal Revenue 
Service includes, but is not limited 
to— 

(a) Conviction of any criminal of-
fense under the revenue laws of the 
United States; 

(b) Conviction of any criminal of-
fense involving dishonesty or breach of 
trust; 

(c) Conviction of any felony under 
Federal or State law for which the con-
duct involved renders the practitioner 
unfit to practice before the Internal 
Revenue Service; 

(d) Giving false or misleading infor-
mation, or participating in any way in 
the giving of false or misleading infor-
mation to the Department of the 
Treasury or any officer or employee 
thereof, or to any tribunal authorized 
to pass upon Federal tax matters, in 
connection with any matter pending or 
likely to be pending before them, 
knowing such information to be false 
or misleading. Facts or other matters 
contained in testimony, Federal tax re-
turns, financial statements, applica-
tions for enrollment, affidavits, dec-
larations, or any other document or 
statement, written or oral, are in-
cluded in the term information. 

(e) Solicitation of employment as 
prohibited under § 10.30, the use of false 
or misleading representations with in-
tent to deceive a client or prospective 
client in order to procure employment, 
or intimating that the practitioner is 
able improperly to obtain special con-
sideration or action from the Internal 
Revenue Service or officer or employee 
thereof. 

(f) Willfully failing to make a Fed-
eral tax return in violation of the rev-
enue laws of the United States, will-
fully evading, attempting to evade, or 
participating in any way in evading or 
attempting to evade any assessment or 
payment of any Federal tax, or know-
ingly counseling or suggesting to a cli-
ent or prospective client an illegal plan 
to evade Federal taxes or payment 
thereof. 

(g) Misappropriation of, or failure 
properly and promptly to remit funds 
received from a client for the purpose 
of payment of taxes or other obliga-
tions due the United States. 

(h) Directly or indirectly attempting 
to influence, or offering or agreeing to 
attempt to influence, the official ac-
tion of any officer or employee of the 
Internal Revenue Service by the use of 
threats, false accusations, duress or co-
ercion, by the offer of any special in-
ducement or promise of advantage or 
by the bestowing of any gift, favor or 
thing of value. 

(i) Disbarment or suspension from 
practice as an attorney, certified pub-
lic accountant, public accountant, or 
actuary by any duly constituted au-
thority of any State, territory, posses-
sion of the United States, including a 
Commonwealth, or the District of Co-
lumbia, any Federal court of record or 
any Federal agency, body or board. 

(j) Knowingly aiding and abetting an-
other person to practice before the In-
ternal Revenue Service during a period 
of suspension, disbarment, or ineligi-
bility of such other person. 

(k) Contemptuous conduct in connec-
tion with practice before the Internal 
Revenue Service, including the use of 
abusive language, making false accusa-
tions and statements, knowing them to 
be false, or circulating or publishing 
malicious or libelous matter. 

(l) Giving a false opinion, knowingly, 
recklessly, or through gross incom-
petence, including an opinion which is 
intentionally or recklessly misleading, 
or engaging in a pattern of providing 
incompetent opinions on questions 
arising under the Federal tax laws. 
False opinions described in this para-
graph (l) include those which reflect or 
result from a knowing misstatement of 
fact or law, from an assertion of a posi-
tion known to be unwarranted under 
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existing law, from counseling or assist-
ing in conduct known to be illegal or 
fraudulent, from concealing matters 
required by law to be revealed, or from 
consciously disregarding information 
indicating that material facts ex-
pressed in the tax opinion or offering 
material are false or misleading. For 
purposes of this paragraph (l), reckless 
conduct is a highly unreasonable omis-
sion or misrepresentation involving an 
extreme departure from the standards 
of ordinary care that a practitioner 
should observe under the cir-
cumstances. A pattern of conduct is a 
factor that will be taken into account 
in determining whether a practitioner 
acted knowingly, recklessly, or 
through gross incompetence. Gross in-
competence includes conduct that re-
flects gross indifference, preparation 
which is grossly inadequate under the 
circumstances, and a consistent failure 
to perform obligations to the client. 

§ 10.52 Violation of regulations. 
(a) Prohibited conduct. A practitioner 

may be censured, suspended or dis-
barred from practice before the Inter-
nal Revenue Service for any of the fol-
lowing: 

(1) Willfully violating any of the reg-
ulations (other than § 10.33) contained 
in this part; or 

(2) Recklessly or through gross in-
competence (within the meaning of 
§ 10.51(l)) violating §§ 10.34, 10.35, 10.36 or 
10.37. 

(b) Effective date. This section applies 
after June 20, 2005. 

[T.D. 9165, 69 FR 75845, Dec. 20, 2004] 

§ 10.53 Receipt of information con-
cerning practitioner. 

(a) Officer or employee of the Internal 
Revenue Service. If an officer or em-
ployee of the Internal Revenue Service 
has reason to believe that a practi-
tioner has violated any provision of 
this part, the officer or employee will 
promptly make a written report to the 
Director of Practice of the suspected 
violation. The report will explain the 
facts and reasons upon which the offi-
cer’s or employee’s belief rests. 

(b) Other persons. Any person other 
than an officer or employee of the In-
ternal Revenue Service having infor-
mation of a violation of any provision 

of this part may make an oral or writ-
ten report of the alleged violation to 
the Director of Practice or any officer 
or employee of the Internal Revenue 
Service. If the report is made to an of-
ficer or employee of the Internal Rev-
enue Service, the officer or employee 
will make a written report of the sus-
pected violation to the Director of 
Practice. 

(c) Destruction of report. No report 
made under paragraph (a) or (b) of this 
section shall be maintained by the Di-
rector of Practice unless retention of 
such record is permissible under the 
applicable records control schedule as 
approved by the National Archives and 
Records Administration and designated 
in the Internal Revenue Manual. The 
Director of Practice must destroy such 
reports as soon as permissible under 
the applicable records control sched-
ule. 

(d) Effect on proceedings under subpart 
D. The destruction of any report will 
not bar any proceeding under subpart D 
of this part, but precludes the Director 
of Practice’s use of a copy of such re-
port in a proceeding under subpart D of 
this part. 

Subpart D—Rules Applicable to 
Disciplinary Proceedings 

SOURCE: 67 FR 48774, July 26, 2002, unless 
otherwise noted. 

§ 10.60 Institution of proceeding. 
(a) Whenever the Director of Practice 

determines that a practitioner violated 
any provision of the laws governing 
practice before the Internal Revenue 
Service or the regulations in this part, 
the Director of Practice may rep-
rimand the practitioner or, in accord-
ance with § 10.62, institute a proceeding 
for censure, suspension, or disbarment 
of the practitioner. A proceeding for 
censure, suspension, or disbarment of a 
practitioner is instituted by the filing 
of a complaint, the contents of which 
are more fully described in § 10.62. 

(b) Whenever the Director of Practice 
is advised or becomes aware that a pen-
alty has been assessed against an ap-
praiser under section 6701(a) of the In-
ternal Revenue Code, the Director of 
Practice may reprimand the appraiser 
or, in accordance with § 10.62, institute 
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