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relating to military administration, 
subject to the conditions indicated in 
paragraph (b)(1) of this section. 

(c) Interpreters. An interpreter ap-
pointed under the Uniform Code of 
Military Justice, Article 28 (10 U.S.C. 
828), is entitled for his services as such 
to the allowances prescribed for wit-
nesses (§ 534.3). 

(d) Furnishing copies of official records 
or documents. The fees provided by the 
local laws may be paid to the proper of-
ficials for furnishing such certified cop-
ies of public records or documents and 
expenses in connection with the pro-
curement of photostatic copies, photo-
graphs, and negatives as are required 
by the court. 

(e) Attendance upon civil courts—(1) 
Cases involving performance of official 
duties. A military member on active 
duty or a civilian in Government em-
ploy appearing on behalf of the United 
States in cases arising out of the per-
formance of their official duties is enti-
tled to transportation and per diem as 
prescribed in § 534.3(a)(1) and (b)(1). 
Payment may be made by Department 
of the Army finance and accounting of-
ficers and will be charged to Depart-
ment of the Army appropriations avail-
able for travel expenses of military 
personnel and civilian employees. 

(2) Cases involving other than perform-
ance of official duties. A military mem-
ber on active duty or a civilian in Gov-
ernment employ appearing on behalf of 
the United States in cases involving 
other than the performance of their of-
ficial duties is entitled to transpor-
tation or transportation allowances 
and per diem as may be prescribed by 
The Attorney General. The subpoena or 
letter requesting attendance will speci-
fy the rates payable and will cite the 
appropriation chargeable. Payment 
may be made by a Department of the 
Army finance and accounting officer 
and reimbursement obtained from the 
Department of Justice. 

(3) Cases in which civilians not in Gov-
ernment employ are called as witnesses. 
Payments to civilians out of Govern-
ment employ will not be made by De-
partment of the Army finance and ac-
counting officers. Such payments will 
be made by the Department of Justice. 
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UNITED STATES 

Subpart A—General Provisions 
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536.77 Claims against the ARNG tortfeasor 
individually. 
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Under Other Law 
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AUTHORITY: 10 U.S.C. 939, 2733, 2734, 2734a, 
2736, 2737, 3012, 4801 through 4804, and 4806; 28 
U.S.C. 1346(b), 2401(b), 2402, 2671 through 2680; 
and 32 U.S.C. 715. 

SOURCE: 54 FR 43892, Oct. 27, 1989, unless 
otherwise noted. 

Subpart A—General Provisions 
§ 536.1 Purpose and scope. 

(a) Purpose. Part 536 prescribes poli-
cies and procedures to be followed in 
the filing, investigation, processing 
and administrative settlement of De-
partment of Army (DA) generated non-
contractual claims. Sections 536.1 
through 536.13 contain general instruc-
tions and guidance for the investiga-
tion and processing of claims and apply 
to all claims unless other laws or regu-
lations specify other procedures. They 
are intended to ensure that incidents 
that may result in claims are promptly 
and efficiently investigated under su-
pervision adequate to ensure a sound 
basis for official action and that all 
claims resulting from such incidents 
are expeditiously settled. The Sec-
retary of the Army has delegated au-
thority to The Judge Advocate General 
(TJAG) to assign areas of responsi-
bility and designate functional respon-
sibility for claims purposes. TJAG has 
delegated authority to the Commander, 
U.S. Army Claims Service (USARCS) 
to carry out these responsibilities. 
USARCS is the agency through which 
the Secretary of the Army and TJAG 
discharge their responsibilities for 
claims administration. The proper 
mailing address of USARCS is Com-

mander, U.S. Army Claims Service, Of-
fice of The Judge Advocate General, 
Fort George G. Meade, Maryland 20755– 
5360. 

(b) Scope—(1) Applicability. (i) Sec-
tions 536.20 through 536.35 apply in the 
settlement of claims under the Mili-
tary Claims Act (MCA) (10 U.S.C. 2733) 
for personal injury, death or property 
damage that was either caused by 
members or employees of the DA act-
ing within the scope of their employ-
ment or otherwise incident to noncom-
bat activities of the DA. 

(ii) Section 536.40 sets forth the pro-
cedures to be followed and the stand-
ards to be applied in the processing of 
claims cognizable under Article 139, 
Uniform Code of Military Justice 
(UCMJ) (10 U.S.C. 939) for property 
willfully damaged or wrongfully taken 
or withheld by members of the DA. 

(iii) Section 536.50 governs the admin-
istrative settlement of claims under 
the Federal Tort Claims Act (FTCA) (28 
U.S.C. 1346(b), 2671–2680) for personal 
injury, death or property damage 
caused by the negligent act or omis-
sions of members or employees of the 
DA while acting within the scope of 
their employment. 

(iv) Section 536.60 provides the proce-
dures to be followed in the settlement 
of claims under the Army Maritime 
Claims Settlement Act (10 U.S.C. 4801– 
4804, 4806) for damage caused by a ves-
sel of or in the service of the Army. 

(v) Sections 536.70 through 536.81 pro-
vide instructions for settlement of 
claims under the National Guard 
Claims Act (NGCA) (32 U.S.C. 715) for 
personal injury, death or property 
damage that was either caused by a 
member or employee of the Army Na-
tional Guard (ARNG) while in training 
or duty under Federal law, and acting 
within the scope of their employment; 
or otherwise incident to noncombat ac-
tivities of the ARNG not in active Fed-
eral service. 

(vi) Sections 536.90 through 536.97 pro-
vide instructions for settlement of 
claims under 10 U.S.C. 2737 for personal 
injury, death or property damage (not 
cognizable under any other law) inci-
dent to the use of Government prop-
erty by members or employees of the 
DA. 
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(2) Nonappropriated fund activities. 
Claims arising from acts or omissions 
of employees of nonappropriated fund 
activities within the United States, its 
Territories, and possessions, are proc-
essed in the manner prescribed by ap-
plicable regulations. In oversea areas, 
such claims will be processed in ac-
cordance with treaties or agreements 
between the United States and foreign 
countries with respect to the settle-
ment of claims arising from acts or 
omissions of military and civilian per-
sonnel of the United States in such 
countries, or in accordance with appli-
cable regulations as appropriate. 

(3) Nonapplicability. Sections 536.1 
through 536.13 do not apply to: 

(i) Contractual claims which are 
under the provisions of Public Law 85– 
804, 28 August 1958 (72 Stat. 972) and AR 
37–103, AR 37–103 and other Army Regu-
lations referenced herein are available 
thru: National Technical Information 
Services, U.S. Department of Com-
merce, 5285 Port Royal Road, Spring-
field, VA 22161, or other regulations in-
cluding acquisition regulations. 

(ii) Maritime claims (§ 536.60). 

§ 536.2 Information and assistance. 
(a) Government personnel may not 

represent any claimant or receive any 
payment or gratuity for services ren-
dered. They may not accept any share 
or interest in a claim or assist in its 
presentation, under penalty of Federal 
criminal law (18 U.S.C. 203, 205). They 
are prohibited from disclosing informa-
tion which may be the basis of a claim, 
or any evidence of record in any claims 
matter, except as prescribed in §§ 518.1 
through 518.4 of this chapter or other 
pertinent regulations. A person lacking 
authority to approve or disapprove a 
claim may not advise a claimant or his 
representative as to the disposition 
recommended. 

(b) The prohibitions against fur-
nishing information and assistance do 
not apply to the performance of official 
duty. Any person who indicates a de-
sire to file a claim against the United 
States will be instructed concerning 
the procedure to follow. He will be fur-
nished claim forms, and, when nec-
essary, will be assisted in completing 
the forms and assembling evidence. He 
will not be assisted in determining 

what amount to claim. In the vicinity 
of a field exercise, maneuver, or dis-
aster, information may be dissemi-
nated concerning the right to present 
claims, the procedure to be followed, 
and the names and locations of claims 
officers, and engineer repair teams. 
When the government of a foreign 
country in which the U.S. Armed 
Forces are stationed has assumed re-
sponsibility for the settlement of cer-
tain claims against the United States, 
officials of that country will be fur-
nished pertinent information and evi-
dence so far as security considerations 
permit. 

§ 536.3 Definitions and explanations. 
The following terms as used in §§ 536.1 

through 536.13 and the matters referred 
to in § 536.1(b) will have the meanings 
here indicated: 

(a) Affirmative Claims. The govern-
ment’s statutory right to recover 
money, property, or repayment in kind 
incurred as a result of property loss, 
damage, or destruction by any indi-
vidual, partnership, association or 
other legal entity, foreign or domestic, 
except an instrumentality of the 
United States. Also, the Government’s 
statutory right to recover the reason-
able medical costs expended for hos-
pital, medical, surgical, or dental care 
and treatment (including prostheses 
and medical appliances) incurred under 
circumstances creating tort liability 
upon some third person. 

(b) Civilian Employees. Civilian em-
ployee means a person whose activities 
the Government has the right to direct 
and control, not only as to the result 
to be accomplished but also as to the 
means used; this includes, but is not 
limited to, full-time Federal civilian 
officers and employees. The term 
should be distinguished from the term 
‘‘independent contractor’’ for whose ac-
tions the Government generally is not 
liable. The determination of who is a 
civilian employee is a Federal question 
determined under Federal law and not 
under local law. 

(c) Claim. A demand for payment of a 
specified sum of money (other than the 
ordinary obligations incurred for serv-
ices, supplies or equipment) and, unless 
otherwise specified in this regulation, 
in writing and signed by the claimant 
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or a properly designated representa-
tive. 

(d) Claim file. The claim, report of the 
claims officer or other report of inves-
tigation, supporting documentation, 
and pertinent correspondence. 

(e) Claim approval authority. Except 
for claims under 10 U.S.C. 939, 31 U.S.C. 
3721, and treaties or international 
agreements such as the North Atlantic 
Treaty Organization (NATO), Status of 
Forces Agreement (SOFA), and subject 
to any limitations found in specific 
provisions of these regulations, the au-
thority to approve and pay a claim in 
the amount presented or in a lesser 
amount upon the execution of a settle-
ment agreement by the claimant. A 
person with approval authority may 
not disapprove a claim in its entirety 
nor make a final offer, subject to any 
limitations found in specific provisions 
of this regulation. 

(f) Claim settlement authority. The au-
thority to approve a claim, to deny a 
claim in its entirety, or to make a final 
offer subject to any limitations found 
in specific provisions of this regula-
tion. 

(g) Claims attorney. DA or DOD civil-
ian attorney assigned to a judge advo-
cate or legal office, who has been des-
ignated by the Commander, USARCS. 

(h) Claims judge advocate. An officer 
of the Judge Advocate General’s Corps 
designated by a command or staff judge 
advocate (SJA) to be in immediate 
charge of claims activities of the com-
mand. 

(i) Claims Officer. A commissioned of-
ficer, warrant officer, or qualified civil-
ian employee detailed by the com-
mander of an installation or unit who 
is trained or experienced in the inves-
tigation of claims. 

(j) Claimant. An individual, partner-
ship, association, corporation, country, 
state, territory, or other political sub-
division of such country; does not in-
clude the U.S. Government or any of 
its instrumentalities, except as pre-
scribed by statute. Indian tribes are 
not proper party claimants but indi-
vidual Indians can be claimants. 

(k) Combat activities. Activities re-
sulting directly or indirectly from ac-
tion by the enemy, or by U.S. Armed 
Forces engaged in, or in immediate 

preparation for, impending armed con-
flict. 

(l) Disaster. A sudden and extraor-
dinary calamity occasioned by activi-
ties of the Army, other than combat, 
resulting in extensive civilian property 
damage or personal injuries and cre-
ating a large number of potential 
claims. 

(m) Federal agency. A federal agency 
includes the executive departments 
and independent establishments of the 
United States and corporations acting 
as instrumentalities or agencies of the 
United States but does not include any 
contractor with the United States. 

(n) Final offer. An offer of payment by 
a settlement authority in full and final 
settlement of a claim which, if not ac-
cepted, constitutes a final action for 
purposes of filing suit under § 536.50 or 
filing an appeal under §§ 536.20 through 
536.35 and 536.70 through 536.81, pro-
vided such offer is made in writing and 
meets the other requirements of a final 
action as set forth in this regulation. 

(o) Government vehicle. A vehicle 
owned or on loan to any agency of the 
Government of the United States or 
privately owned, and operated by mem-
bers or civilian employees of the DA in 
the scope of their office or employment 
with the Government of the United 
States including vehicles being oper-
ated on joint operations of the U.S. 
Armed Forces. 

(p) Medical claims judge advocate. A 
judge advocate (JA) assigned to an 
Army Medical Center, under an agree-
ment between TJAG and The Surgeon 
General, to perform the primary duty 
of investigating and processing medical 
malpractice claims. 

(q) Medical claims investigator. A sen-
ior legal specialist or qualified civilian 
assigned to assist a medical claims JA 
on a full-time basis. A medical claims 
investigator is authorized to admin-
ister oaths under the provisions of Ar-
ticle 136(b)(6), UCMJ, 10 U.S.C. 936(b)(6) 
when performing investigative duties. 

(r) Medical malpractice claim. A claim 
arising out of substandard or inad-
equate care of an Army patient. 

(s) Military personnel. Military per-
sonnel means members of the DA on 
active duty for training, or inactive 
duty training as defined in AR 310–25 
and 10 U.S.C. 101(22), 101(23), and 101(30). 
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This includes members of the District 
of Columbia ARNG while performing 
active duty or training under 32 U.S.C. 
316, 502, 503, 504 or 505. 

(t) Noncombat activities. A noncombat 
activity arises from authorized activi-
ties essentially military in nature, 
having little parallel in civilian pur-
suits and which historically have been 
considered as furnishing a proper basis 
for payment of claims, such as practice 
firing of missiles and weapons, training 
and field exercises, and maneuvers, in-
cluding, in connection therewith, the 
operation of aircraft and vehicles, and 
use and occupancy of real estate, and 
movement of combat or other vehicles 
designed especially for military use. 
Activities incident to combat, whether 
in time of war or not, and use of mili-
tary personnel and civilian employees 
in connection with civil disturbances, 
are excluded. 

(u) Personal property. Property con-
sisting solely of corporeal personal 
property, that is, tangible things. Per-
sonal property does not consist of the 
loss or forfeiture of a security deposit 
or a contingent financial benefit. 

§ 536.4 Treaties and international 
agreements. 

(a) The governments of some foreign 
countries have by treaty or agreement 
waived or assumed, or may hereafter 
waive or assume, certain claims 
against the United States. In such in-
stances claims will not be settled under 
laws or regulations of the United 
States. 

(b) The prohibition stated in para-
graph (a) of this section is not applica-
ble to claims within the purview of Ar-
ticle VIII of the Agreement Regarding 
the Status of Forces of Parties to the 
North Atlantic Treaty or similar type 
agreements which normally will be in-
vestigated and settled as therein pro-
vided. 

§ 536.5 Claims. 
(a) Who may present. (1) A claim may 

be presented by the owner of the prop-
erty, or in his name by a duly author-
ized agent or legal representative. As 
used in this regulation an owner in-
cludes the following: 

(i) For real property. The mortgagor, 
or the mortgagee, if he or she can 

maintain a cause of action in the local 
courts involving a tort to that specific 
property. When notice of divided inter-
ests in real property is received, the 
claim should, if feasible, be treated as 
a single claim or a release from all in-
terests must be obtained. 

(ii) For personal property. A bailee, 
leasee, mortgagee, and conditional ven-
dor, or others having title for purposes 
of security only, are not proper claim-
ants unless specifically authorized by 
the statute and implementing regula-
tions in question. If more than one 
party has a real interest in the prop-
erty, all must join in the claim or a re-
lease from all interests must be ob-
tained. 

(2) A claim for personal injury may 
be presented by the injured person or 
duly authorized agent or legal rep-
resentative. 

(3) A claim based on death may be 
presented by the executor or adminis-
trator of the deceased’s estate, or by 
any person determined to be legally or 
beneficially entitled. The amount al-
lowed will, to the extent practicable, 
be apportioned among the beneficiaries 
in accordance with the law applicable 
to the incident. 

(4) A claim for medical, hospital, or 
burial expenses may be presented by 
any person who by reason of family re-
lationship has in fact incurred the ex-
penses for which the claim is made. 
However, for claims cognizable under 
the provisions of the FTCA, see § 536.50, 
and for claims cognizable under the 
provisions of the Nonscope of Employ-
ment Claims Act, see §§ 536.90 through 
536.97. 

(5) A claim presented by an agent or 
legal representative will be made in 
the name of the claimant and signed by 
the agent or legal representative show-
ing the title or capacity. Written evi-
dence of the authority of such person 
to act is mandatory except when con-
trolling law does not require such evi-
dence. 

(6) A claim normally will include all 
damages that accrue by reason of the 
incident. Where the same claimant has 
a claim for damage to or loss of prop-
erty and a claim for personal injury or 
a claim based on death arising out of 
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the same incident, each of the fore-
going or any combination of them ordi-
narily represent only an integral part 
or parts of a single claim or cause of 
action. Under §§ 536.20 through 536.35 
and the Foreign Claims Act (FCA) (10 
U.S.C. 2734), a single claimant is enti-
tled to be compensated only one time 
for all damages or injuries arising out 
of an incident. 

(b) Subrogation. A claim may be pre-
sented by a subrogee in his own name 
if authorized by the law of the place 
where the incident giving rise to the 
claim occurred, provided subrogation is 
not barred by the regulation applicable 
to the type of claim involved. 

(1) The claims of the subrogor (in-
sured) and subrogee (insurer) for dam-
ages arising out of the same incident 
constitute separate claims, and it is 
permissible for the aggregate of such 
claims to exceed the monetary juris-
diction of the approving or settlement 
authority. 

(2) A subrogor and a subrogee may 
file a claim jointly or individually. A 
fully subrogated claim will be paid 
only to the subrogee. Whether a claim 
is fully subrogated is a matter to be de-
termined by local law. Some jurisdic-
tions permit the property owner to file 
for property damage even though the 
owner has been compensated for the re-
pairs by an insurer. In such instances a 
release should be obtained from both 
parties in interest or be released by 
both of them. The approved payment in 
a joint claim will be by joint check 
which will be sent to the subrogee un-
less both parties specify otherwise. If 
separate claims are filed, payment will 
be by check issued to each claimant to 
the extent of his undisputed interest. 

(3) Where a claimant has made an 
election and accepted workmen’s com-
pensation benefits, both statutory and 
case law of the jurisdiction should be 
scrutinized to determine to what ex-
tent the claim of the injured party 
against third parties has been extin-
guished by acceptance of compensation 
benefits. While it is infrequent that the 
claim is fully extinguished, it is true in 
some jurisdictions, and the only proper 
party claimant is the workmen’s com-
pensation carrier. Even where the in-
jured party’s claim has not been fully 
extinguished, most jurisdictions pro-

vide that the compensation insurance 
carrier has a lien on any recovery from 
the third party, and no settlement 
should be reached without approval by 
the carrier where required by local law. 
Additionally, claims from the work-
men’s compensation carrier as 
subrogee or otherwise will not be con-
sidered payable where the United 
States has paid the premiums, directly 
or indirectly, for the workmen’s com-
pensation insurance. Applicable con-
tract provisions holding the United 
States harmless should be utilized. 

(4) Whether medical payments paid 
by an insurer to its insured can be sub-
rogated depends on local law. Some ju-
risdictions prohibit these claims to be 
submitted by the insurer notwith-
standing a contractual provision pro-
viding for subrogation. Therefore, local 
law should be researched prior to decid-
ing the issue, and claims forwarded to 
higher headquarters for adjudication 
should contain the results of said re-
search. Such claims, where prohibited 
by state law, will also be barred by the 
Antiassignment Act. 

(5) Care will be exercised to require 
insurance disclosure consistent with 
the type of incident generating the 
claim. Every claimant will, as a part of 
his claim, make a written disclosure 
concerning insurance coverage as to: 

(i) The name and address of every in-
surer; 

(ii) The kind and amount of insur-
ance; 

(iii) Policy number; 
(iv) Whether a claim has been or will 

be presented to an insurer, and, if so, 
the amount of such claims; and 

(v) Whether the insurer has paid the 
claim in whole or in part, or has indi-
cated payment will be made. 

(6) Each subrogee must substantiate 
his interest or right to file a claim by 
appropriate documentary evidence and 
should support the claim as to liability 
and measure of damages in the same 
manner as required of any other claim-
ant. Documentary evidence of payment 
to a subrogor does not constitute evi-
dence either of liability of the Govern-
ment or of the amount of damages. Ap-
proving and settlement authorities will 
make independent determinations 
upon the evidence of record and the 
law. 

VerDate Aug<31>2005 04:40 Jul 30, 2006 Jkt 208124 PO 00000 Frm 00228 Fmt 8010 Sfmt 8010 Y:\SGML\208124.XXX 208124



219 

Department of the Army, DoD § 536.5 

(7) Subrogated claims are not cog-
nizable under §§ 536.90 through 536.97 
and the FCA (10 U.S.C. 2734). 

(c) Transfer and assignments. (1) Ex-
cept as they occur by operation of law 
or after a voucher for the payment has 
been issued, unless within the excep-
tions set forth by statute (see 31 U.S.C. 
3727 and AR 37–107), the following are 
null and void— 

(i) Every purported transfer or as-
signment of a claim against the United 
States, or of any part of or interest in 
a claim, whether absolute or condi-
tional. 

(ii) Every power of attorney or other 
purported authority to receive pay-
ment of all or part of any such claim. 

(2) The purposes of the 
Antiassignment Act are to eliminate 
multiple payment of claims, to cause 
the United States to deal only with 
original parties, and to prevent persons 
of influence from purchasing claims 
against the United States. 

(3) In general, this statute prohibits 
voluntary assignments of claims with 
the exception of transfers or assign-
ments made by operation of law. The 
operation of law exception has been 
held to apply to claims passing to as-
signees because of bankruptcy pro-
ceedings, assignments for the benefit of 
creditors, corporate liquidations, con-
solidations or reorganizations, and 
where title passes by operation of law 
to heirs or legatees. Subrogated claims 
which arise under a statute are not 
barred by the Antiassignment Act. For 
example, subrogated worker’s com-
pensation claims are cognizable when 
presented by the insurer. 

(4) Subrogated claims which arise 
pursuant to contractual provisions 
may be paid to the subrogee if the sub-
rogated claim is recognized by state 
statute or decision. For example, an in-
surer under an automobile insurance 
policy becomes subrogated to the 
rights of a claimant upon payment of a 
property damage claim. Generally, 
such subrogated claims are authorized 
by state law and are therefore not 
barred by the Antiassignment Act. 

(5) Before claims are paid, it is nec-
essary to determine whether there may 
be a valid subrogated claim under Fed-
eral or State statute or subrogation 
contract held valid by State law. If 

there may be a valid subrogated claim 
forthcoming, payment should be with-
held for this portion of the claim. If it 
is determined that claimant is the only 
proper party, full settlement is author-
ized. 

(d) Action by claimant—(1) Form of 
claim. The claimant will submit his 
claim using authorized official forms 
whenever practicable. A claim is filed 
only when the elements indicated in 
§ 536.3(c) have been supplied in writing 
by a person authorized to present a 
claim, unless the claim is cognizable 
under a regulation that specifies other-
wise. A claim may be amended by the 
claimant at any time prior to final 
agency action or prior to the exercise 
of the claimant’s option under 28 
U.S.C. 2675(a). 

(2) Signatures. (i) The claim and all 
other papers will be signed in ink by 
the claimant or by his duly authorized 
agent. Such signature will include the 
first name, middle initial, and sur-
name. A married woman must sign her 
claim in her given name, for example, 
‘‘Mary A. Doe,’’ rather than ‘‘Mrs. 
John Doe.’’ 

(ii) Where the claimant is rep-
resented, the supporting evidence re-
quired by paragraph (a)(5) of this sec-
tion will be required only if the claim 
is signed by the agent or legal rep-
resentative. However, in all cases in 
which a claimant is represented, the 
name and address of the representative 
will be included in the file together 
with copies of all correspondence and 
records of conversations and other con-
tacts maintained and included in the 
file. Frequently, these records are de-
terminative as to whether the statute 
of limitations has been tolled. 

(3) Presentation. The claim should be 
presented to the commanding officer of 
the unit involved, or to the legal office 
of the nearest Army post, camp, or sta-
tion, or other military establishment 
convenient to the claimant. In a for-
eign country where no appropriate 
commander is stationed, the claim 
should be submitted to any attache of 
the U.S. Armed Forces. Claims cog-
nizable under Article VIII of the Agree-
ment Regarding the Status of Forces of 
Parties to the North Atlantic Treaty, 
Article XVIII of the Treaty of Mutual 
Cooperation and Security between the 
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United States and Japan regarding fa-
cilities and areas and the Status of 
United States Armed Forces in Japan 
(Japan SOFA) or other similar treaty 
or agreement are filed with designated 
claims officials of the receiving State. 

(e) Evidence to be submitted by claim-
ant. The claimant should submit the 
evidence necessary to substantiate his 
claim. It is essential that independent 
evidence be submitted which will sub-
stantiate the correctness of the 
amount claimed. 

(f) Statute of limitations—(1) General. 
Each statute available to the Depart-
ment of the Army for the administra-
tive settlement of claims, except the 
Maritime Claims Settlement Act (10 
U.S.C. 4802), specifies the time during 
which the right to file a claim must be 
exercised. These statutes of limita-
tions, which are jurisdictional in na-
ture, are not subject to waiver unless 
the statute expressly provides for waiv-
er. Specific information concerning the 
period for filing under each statute is 
contained in the appropriate imple-
menting sections of this regulation. 

(2) When a claim accrues. A claim ac-
crues on the date on which the alleged 
wrongful act or omission results in an 
actionable injury or damage to the 
claimant or his decedent. Exceptions to 
this general rule may exist where the 
claimant does not know the cause of 
injury or death; that is, the claim ac-
crues when the injured party, or some-
one acting on his or her behalf, knows 
both the existence and the cause of his 
or her injury. However, this exception 
does not apply when, at a later time, 
he or she discovers that the acts in-
flicting the injury may constitute med-
ical malpractice. (See United States v. 
Kubrick, 444 U.S. 111, 100 S. Ct. 352 
(1979).) The discovery rule is not lim-
ited to medical malpractice claims; it 
has been applied to diverse situations 
involving violent death, chemical and 
atomic testing, and erosion and haz-
ardous work environment. In claims 
for indemnity or contribution against 
the United States, the accrual date is 
the time of the payment for which in-
demnity is sought or on which con-
tribution is based. 

(3) Effect of infancy, incompetency or 
the filing of suit. The statute of limita-
tions for administrative claims is not 

tolled by infancy or incompetency. 
Likewise, the statute of limitations is 
not tolled for purposes of filing an ad-
ministrative claim by the filing of a 
suit based upon the same incident in a 
Federal, State, or local court against 
the United States or other parties. 

(4) Amendment of Claims. A claim may 
be amended by the claimant at any 
time prior to final agency action or 
prior to the exercise of the claimant’s 
option under 28 U.S.C. 2675(a). A claim 
may be amended by changing the 
amount, the bases of liability, or ele-
ments of damages concerning the same 
incident. Parties may be added only if 
the additional party could have filed a 
joint claim initially. If the additional 
party had a separate cause of action, 
his claim may not be treated as an 
amendment but only as a separate 
claim and is thus barred if the statute 
of limitations has run. For example, if 
a claim is timely filed on behalf of a 
minor for personal injuries, a subse-
quent claim by a parent for loss of 
services is considered a separate claim 
and is barred if it is not filed prior to 
the running of the statute of limita-
tions. Another example is where a sep-
arate claim is filed for loss of services 
or consortium by a spouse arising out 
of injuries to the husband or wife of the 
claimant. On the other hand, if a claim 
is timely filed by an insured for the de-
ductible portion of the property dam-
age, a subsequent claim by the insurer 
based on payment of property damage 
to its insured may be filed as an 
amendment even though the statute of 
limitations has run, unless final action 
has been taken on the insured’s claim. 

(5) Date of receipt stops the running of 
the statute. In computing the time to 
determine whether the period of limi-
tations has expired, exclude the first 
day and include the last day, except 
when it falls on a nonworkday such as 
Saturday, Sunday, or a legal holiday, 
in which case it is to be extended to 
the next workday. 

(g) By the command concerned—(1) 
General. If the claim is of a type and 
amount within the jurisdiction of the 
claims office of the command con-
cerned and the claim is meritorious in 
the amount claimed, it will be ap-
proved and paid. If a claim in an 
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amount in excess of the monetary ju-
risdiction of the claims office is meri-
torious in a lesser amount within its 
jurisdiction, the claim may be ap-
proved for payment provided the 
amount offered is accepted by the 
claimant in settlement of the claim. If 
the claim is not of a type within the ju-
risdiction of the claims office, or if the 
claimant will not accept an amount 
within its jurisdiction, the claim with 
supporting papers and a recommenda-
tion for appropriate action will be for-
warded to the next higher claims au-
thority. If the claim is determined to 
be not meritorious, it will be dis-
approved provided the claims office has 
settlement authority for claims of the 
type and amount involved. Prior to the 
disapproval of a claim under a par-
ticular statute, a careful review should 
be made to ensure that the claim is not 
properly payable under a different stat-
ute or on another basis. 

(2) Claims within settlement authority 
of USARCS or the Attorney General. A 
copy of each of the following types of 
claims will be forwarded immediately 
to the Commander, USARCS: 

(i) One that appears to be of a type 
that must be brought to the attention 
of the Attorney General in accordance 
with his or her regulations; 

(ii) One in which the demand exceeds 
$15,000; or 

(iii) One which is a claim under the 
FTCA (§ 536.50) where the total of all 
claims, arising from a single incident, 
actual or potential, exceeds $25,000. 
USARCS is responsible for the moni-
toring and settlement of such claims 
and will be kept informed on the status 
of the investigation and processing 
thereof. Direct liaison and correspond-
ence between the USARCS and the 
field claims authority or investigator 
is authorized on all claims matters, 
and assistance will be furnished as re-
quired. The field claims office will pro-
vide USARCS duplicates of all docu-
mentation as it is added to the field 
file. This will include all correspond-
ence, memoranda, medical reports, re-
ports, evaluations, and any other mate-
rial relevant to the investigation and 
processing of the claim. 

(3) Claims involving privately owned ve-
hicles. In areas where the FTCA 
(§ 536.50) is applicable, any claim except 

those under 31 U.S.C. 3721, arising out 
of an accident involving a privately 
owned vehicle driven by a member of 
the DA, or by ARNG personnel as de-
fined in § 536.71, based on an allegation 
that the privately owned vehicle travel 
was within the scope of employment, 
should be forwarded without adjudica-
tion directly to the Commander, 
USARCS. Additional information is 
provided in §§ 536.20 through 536.35, 
536.90 through 536.97. 

(4) Claims within the exclusive jurisdic-
tion of USARCS. Authority to settle the 
following claims has been delegated to 
the Commander, USARCS, only: 

(i) Claims of under Article VIII of the 
Agreement Regarding the Status of 
Forces Parties to the North Atlantic 
Treaty and other treaties or inter-
national agreements where the United 
States is the Receiving State; 

(ii) Claims under § 536.60 (Maritime 
claims not arising out of civil works 
activities) except as delegated to over-
seas command claims services; 

(iii) Industrial security claims, DoD 
Directive 5220.6, 12 August 1985; and 

(iv) Claims of the U.S. Postal Serv-
ice. Files of these claims will be for-
warded directly to the Commander, 
USARCS, with the report of investiga-
tion and supporting papers, including a 
memorandum of opinion. 

(5) Maritime claims. (i) A copy of a 
claim arising out of damage, loss, in-
jury, or death which originates on nav-
igable waters and is not considered 
cognizable under the Army Maritime 
Claims Settlement Act (10 U.S.C. 4802– 
4804) will be forwarded immediately to 
the Commander, USARCS or appro-
priate overseas command claims serv-
ice. A determination will be made as to 
whether the claim must be processed 
under the Suits in Admiralty Act or 
the Public Vessels Act or may be con-
sidered administratively. 

(ii) If a maritime claim cannot be 
settled administratively, the claimant 
will be advised that he must file a suit. 

(iii) If it is determined that both ad-
ministrative and judicial remedies are 
available, the claim may be processed 
administratively and the claimant ad-
vised of the need to file a suit within 2 
years of the date of occurrence if he 
chooses his judicial remedy. 

VerDate Aug<31>2005 04:40 Jul 30, 2006 Jkt 208124 PO 00000 Frm 00231 Fmt 8010 Sfmt 8010 Y:\SGML\208124.XXX 208124



222 

32 CFR Ch. V (7–1–06 Edition) § 536.6 

(iv) If the claim is for damage to 
property, or injury to person, con-
summated on land, a claimant who 
makes an oral inquiry or demand will 
be advised that no suit can be filed 
until a period of six months has expired 
after a claim in writing is submitted. 

(v) If it is determined by the Com-
mander, USARCS, that a claim, appar-
ently maritime in nature, is not within 
the maritime jurisdiction, the claim-
ant will be so advised, and the claim 
will be returned for processing under 
the appropriate section of this regula-
tion. 

(h) By district or division engineer. The 
district or division engineer area 
claims office will take the action of an 
initial claims authority. Files of un-
paid claims should be forwarded di-
rectly to USARCS. An information 
copy will be sent to the next higher en-
gineer authority unless such require-
ment is waived. 

(i) By higher settlement authority. A 
higher claims settlement authority 
may take action with respect to a 
claim in the same manner as the initial 
claims office. However, if it is deter-
mined that any further attempt to set-
tle the claim would be unwarranted, 
the claim will be forwarded to the 
Commander, USARCS, with rec-
ommendations. 

§ 536.6 Determination of liability. 
(a) In the adjudication of tort claims, 

the liability of the United States gen-
erally is determined in accordance 
with the law of the State or country 
where the act or omission occurred, ex-
cept that any conflict between local 
law and the applicable United States 
statute will be resolved in favor of the 
latter. However, in claims by inhab-
itants of the United States arising in 
foreign countries, liability is deter-
mined in accordance with general prin-
ciples of tort law common to the ma-
jority of American jurisdictions as evi-
denced by Federal case law and stand-
ard legal publications, except as it ap-
plies to absolute liability. Where liabil-
ity is not clear or other issues exist, 
settlements should truly reflect the 
uncertainties in the adjudication of 
such issues. Compromise settlements 
are encouraged provided agreement can 
be reached that reflects the reduced 

value of the damages as measured 
against the full value or range of value 
if such uncertainties or issues did not 
exist and were it possible for the claim-
ant to successfully litigate the claim. 

(b) Quantum exclusion. The costs of 
filing a claim and similar costs, for ex-
ample, court costs, bail, interest, in-
convenience expenses, or costs of long 
distance telephone calls or transpor-
tation in connection with the prepara-
tion of a claim, are not proper quan-
tum elements and will not be allowed. 

§ 536.7 Incident to service exclu-
sionary rule. 

(a) General. A claim for personal in-
jury or death of a member of the 
Armed Forces of the United States or a 
civilian employee of the United States 
that accrued incident to his service is 
not payable under this regulation. A 
claim for property damage that ac-
crued incident to the service of a mem-
ber of the Armed Forces may be pay-
able under 31 U.S.C. 3721 or §§ 536.20 
through 536.35 depending on the facts. 

(b) Property damage claims. A claim 
for damage to or loss of personal prop-
erty of a claimant who is within one of 
the categories of proper party claim-
ants under 31 U.S.C. 3721, which is oth-
erwise cognizable under 31 U.S.C. 3721, 
must first be considered thereunder. If 
a claim is not clearly compensable 
under 31 U.S.C. 3721, and it arises inci-
dent to a noncombat activity of the DA 
or was caused by a negligent or wrong-
ful act or omission of military per-
sonnel or civilian employees of the De-
partment of Defense (DOD), it may be 
cognizable under either §§ 536.20 
through 536.35 or § 536.50. The claim, if 
meritorious in fact, will probably be 
payable under one authorization or an-
other regardless of whether the claim 
accrued incident to the service of the 
claimant. 

(c) Personal injury and death claims. 
(1) Only after the death or personal in-
jury (which is the subject of the claim) 
has been determined to have not been 
incurred incident to the member’s serv-
ice should §§ 536.20 through 536.35 and 
§ 536.50 be studied to determine which, 
if either, provides a proper basis for 
settlement of the claim. In any event, 
the rule in U.S. v. Brooks, 176 F.2d 482 
(4th Cir. 1949) requiring setoff of 
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amounts obtained through military or 
veterans’ compensation systems 
against amounts otherwise recoverable 
will be followed. Other Government 
benefits, funded by general treasury 
revenues and not by the claimant’s 
contributions, may also be used as a 
setoff against the settlement. (See, 
Overton v. United States, 619 F.2d 1299 
(8th Cir. 1980)). 

(2) As the incident to service issue is 
determinative as to whether this type 
of claim may be processed administra-
tively at all, the applicable law and 
facts should be carefully considered be-
fore deciding that injury or death was 
not incident to service. Such claims 
also are often difficult to settle on the 
issue of quantum and thus more likely 
to end in litigation. Moreover, the 
United States may well elect to defend 
the lawsuit on the basis of the incident 
to service exclusion, and this defense 
could be prejudiced by a contrary ad-
ministrative determination that a 
service member’s personal injuries or 
death were not incident to service. 
Doubtful cases will be forwarded to the 
Commander, USARCS without action 
along with sufficient factual informa-
tion to permit a determination of the 
incident to service question. 

§ 536.8 Use of appraisers and inde-
pendent medical examinations. 

(a) Appraisers. Appraisers should be 
used in all claims where an appraisal is 
reasonably necessary and useful in ef-
fectuating the administrative settle-
ment of the claims. The decision to use 
an appraiser is at the discretion of DA. 

(b) Independent medical examinations. 
In claims involving serious personal in-
juries, for example, normally those 
cases in which there is an allegation of 
temporary or permanent disability, the 
claimant should be examined by an 
independent physician, or other med-
ical specialist, depending upon the na-
ture and extent of the injuries. The de-
cision to conduct an independent med-
ical examination is at the discretion of 
DA. 

§ 536.9 Effect on award of other pay-
ments to claimant. 

The total award to which the claim-
ant (and subrogee) may be entitled nor-
mally will be computed as follows: 

(a) Determine the total of the loss or 
damage suffered. 

(b) Deduct from the total loss or 
damage suffered any payment, com-
pensation, or benefit the claimant has 
received from the following sources: 

(1) The U.S. or ARNG employee/mem-
ber who caused the damage. 

(2) The U.S. or ARNG employee’s/ 
member’s insurer. 

(3) Any person or agency in a surety 
relationship with the U.S. employee; or 

(4) Any joint tortfeasor or insurer, to 
include Government contractors under 
contracts or in jurisdictions where it is 
permissible to obtain contribution or 
indemnity from the contractor in set-
tlement of claims by contractor em-
ployees and third parties. 

(5) Any advance payment made pur-
suant to § 536.13. 

(6) Any benefit or compensation 
based directly or indirectly on an em-
ployer-employee relationship with the 
United States or Government con-
tractor and received at the expense of 
the United States including but not 
limited to medical or hospital services, 
burial expenses, death gratuities, dis-
ability payment, or pensions. 

(7) The State (Commonwealth, etc.) 
whose employee or ARNG member 
caused or generated an incident that 
was a proximate cause of the resulting 
damages. 

(8) Value of Federal medical care. 
(9) Benefits paid by the Veterans Ad-

ministration (VA) that are intended to 
compensate the same elements of dam-
age. When the claimant is receiving 
money benefits from the VA under 38 
U.S.C. 351 for a non-service connected 
disability or death based on the injury 
that is the subject of the claim, accept-
ance of a settlement or an award under 
the FTCA (§ 536.50) will discontinue the 
VA monetary benefits until the 
amount that would have otherwise 
been received in VA monetary benefits 
is equal to the total amount of the 
agreement or award including attorney 
fees. While monetary benefits received 
under 38 U.S.C. 351 must be discon-
tinued as above, medical benefits, that 
is, VA medical care may continue pro-
vided the settlement or award ex-
pressly provides for such continuance 
and the appropriate VA official is in-
formed of such continuance. 
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(10) When the claimant is receiving 
money benefits under 38 U.S.C. 410(b) 
for non-service connected death, aris-
ing from the injury that is the subject 
of the claim, acceptance of a settle-
ment or award under the FTCA 
(§ 536.50) or under any other tort proce-
dure will discontinue the VA benefits 
until the amount that would have oth-
erwise been received in VA benefits is 
equal to the amount of the total settle-
ment or award including attorney fees. 
The discontinuation of monetary bene-
fits under 38 U.S.C. 410(b) has no effect 
on the receipt of other VA benefits. 
The claimant should be informed of the 
foregoing prior to the conclusion of 
any settlement and thus afforded an 
opportunity to make appropriate ad-
justment in the amount being nego-
tiated. 

(11) Value of other Federal benefits 
to which the claimant did not con-
tribute, or at least to the extent they 
are funded from general revenue appro-
priation. 

(12) Collateral sources where per-
mitted by State law (for example, 
State or Federal workers’ compensa-
tion, social security, private health, 
accident, and disability benefits paid 
as a result of injuries caused by a 
health care provider). 

(c) No deduction will be made for any 
payment the claimant has received by 
way of voluntary contributions, such 
as donations of charitable organiza-
tions. 

(d) Where a payment has been made 
to the claimant by his insurer or other 
subrogee, or under workmen’s com-
pensation insurance coverage, as to 
which subrogated interests are allow-
able, the award based on total damages 
will be apportioned as their separate 
interests are indicated (see § 536.5(b)). 

(e) After deduction of permissible 
collateral and non-collateral sources, 
also deduct that portion of the loss or 
damage believed to have been caused 
by the negligence of the claimant, 
third parties whose negligence can be 
imputed to the claimant, or joint 
tortfeasors who are liable for their 
share of the negligence (for example, 
where some form of the Uniform Con-
tribution Among Joint Tortfeasors Act 
has been passed). 

(f) Claims with more than one poten-
tial source of recovery. (1) The Govern-
ment seeks to avoid multiple recovery, 
that is, claimants seeking recovery 
from more than one potential source, 
and to minimize the award it must 
make. The claims investigation should 
therefore identify other parties poten-
tially liable to the claimant and/or 
their insurance carriers; indicate the 
status of any claims made or include a 
statement that none has been made so 
that it can be assured there is only one 
recovery and the Government does not 
pay a disproportionate share. Where no 
claim has been made by the claimant 
against others potentially liable, if ap-
plicable State law grants the Govern-
ment the right to indemnity or con-
tribution, and it is felt the Government 
may be entitled to either under the 
facts developed by the claims inves-
tigation, the claims officer or attorney 
should formally notify the other par-
ties of their potential liability, the 
Government’s willingness to share in-
formation, and its expectation of 
shared responsibility for any settle-
ment. Furthermore, the claimant may 
be receiving or entitled to receive ben-
efits from collateral and non-collateral 
sources, which can be deducted from 
the total loss or damage. Accordingly, 
a careful review must be made of appli-
cable State laws regarding joint and 
several liability, indemnity, contribu-
tion, comparative negligence, and the 
collateral source doctrine. 

(2) If a demand by a claimant or an 
inquiry by a potential claimant is di-
rected solely to the Army, in a situa-
tion where it appears that the respon-
sible Army employee may have appli-
cable insurance coverage, inquiry 
should be made of the employee as to 
whether he has liability insurance. 

(i) If so, determine if the insurer has 
made or will make any payment to 
claimant. Under applicable State law, 
the United States may be an additional 
named insured entitled to coverage 
under the employee’s liability policy. 
(See 16 ALR3d 1411; United States v. 
State Farm Mutual Ins. Co., 245 F. Supp. 
58 (D. Ore. 1965.)) Therefore, where 
there may be applicable insurance cov-
erage, there should be a review of the 
policy language together with the rules 
and regulations of the State insurance 
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regulatory body to determine whether 
the United States comes within the 
definition of ‘‘insured,’’ and whether 
the exclusion of the United States from 
policy coverage conforms with state 
law and policy. 

(ii) If the employee refuses to cooper-
ate in providing this information, he or 
she should be advised to comply with 
the notice requirements of the insur-
ance policy and to request the insur-
ance carrier contact the claims officer 
or attorney. In addition, other sources 
of information, such as vehicle reg-
istration records, will be checked to as-
certain the employee’s insurer. The 
case should be followed to ascertain 
whether the employee’s insurer has 
made or will make any payment to the 
claimant before deciding whether to 
settle the claim against the Govern-
ment. Normally, the award, if any, to 
the claimant will be reduced by the 
amount of the payment of the employ-
ee’s insurance carrier. 

(3) If the employee is the sole target 
of the claim and Army claims authori-
ties arrange to have the claim made 
against the Government, the member 
or employee should be required to no-
tify his or her insurance carrier accord-
ing to the policy and inform DA claims 
authorities as to the details of the in-
surance coverage, including the name 
of the insurance carrier. Except when 
the ‘‘Drivers Act’’ is applicable, the in-
surance carrier is expected to partici-
pate in the negotiation of the claims 
settlement and to pay its fair share of 
any award to the claimant. 

(4) Where the responsible Army em-
ployee is ‘‘on loan’’ to another em-
ployer other than the United States, 
for example, civilian institution for 
ROTC instructor, or performing duties 
for a foreign government, inquiry 
should be made to determine whether 
there is applicable statutory or insur-
ance coverage concerning the acts of 
the responsible employee and contribu-
tion or indemnification sought, as ap-
propriate. In the case of foreign gov-
ernments, applicable treaties or agree-
ments are considered controlling. 

(5) A great many claims cognizable 
under the FTCA (§ 536.50) are now set-
tled on a compromise basis. A major 
consideration in many such settle-
ments is the identification of other 

sources of recovery. This is true in a 
variety of factual situations where 
there is a potential joint tortfeasor; for 
example, multi-vehicle accidents with 
multiple drivers and guest passengers, 
State or local government involve-
ment, contractors performing non-rou-
tine tasks for the Government, medical 
treatment rendered to a claimant by 
non-Government employees, or inci-
dents caused by a member or employee 
of the military department of a State 
or Commonwealth with whom the DA 
does not have a cost-sharing agree-
ment. The law of the jurisdiction re-
garding joint and several liability, in-
demnity and contribution may permit 
shared financial responsibility, but 
even in jurisdictions which do not per-
mit contribution, a compromise settle-
ment can often be reached with the 
other tortfeasor’s insurance company 
paying a portion of the total amount of 
the claim against the Government. For 
these reasons, every effort should be 
made to identify the insurance of all 
potential tortfeasors involved and the 
status of any claims made, and to de-
mand contribution or indemnity where 
there is a substantial reason to believe 
that liability for the loss or damage 
should be shared. 

(6) Whenever a claim is filed against 
the Government under a statute which 
does not permit the payment of a sub-
rogated interest, it is important to en-
sure that full information is obtained 
from the claimant regarding insurance 
coverage, if any, since it is the clear 
legislative intent of such statutes that 
insurance coverage be fully utilized be-
fore using appropriated funds to pay 
the claims. 

§ 536.10 Settlement agreement. 

(a) General. Except under 31 U.S.C. 
3721, if a claim is determined to be 
meritorious in an amount less than 
claimed, or if a claim involving per-
sonal injuries or death is approved in 
full, a settlement agreement will be ob-
tained prior to payment. Acceptance 
by a claimant of an award constitutes 
a full and final settlement and release 
of any and all claims against the 
United States and against the military 
or civilian personnel whose act or 
omission gave rise to the claim. 
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(b) Claims involving workmen’s com-
pensation carriers. The settlement of a 
claim involving a claimant who has 
elected to receive workmen’s com-
pensation benefits under local law may 
require the consent of the workmen’s 
compensation carrier and in certain ju-
risdictions the State agency with au-
thority over workmen’s compensation 
awards. Accordingly, claims approval 
and settlement authorities should be 
aware of local requirements. 

§ 536.11 Appeals and notification to 
claimant as to denial of claims. 

(a) General. The nature and extent of 
the written notification to the claim-
ant as to the denial of his claim should 
be based on whether the claimant has a 
judicial remedy following denial or 
whether he has an administrative re-
course to appeal. 

(b) Final Actions under the Federal 
Tort Claims Act (28 U.S.C. 2671–2680) 
§ 536.50. If the settlement authority has 
information available which could pos-
sibly be a persuasive factor in the deci-
sion of the claimant as to whether to 
resort to litigation, such information 
may be orally transmitted to the 
claimant and, in appropriate cases, re-
leased under normal procedures in ac-
cordance with AR 340–17. However, the 
written notification of the denial 
should be general in nature; for exam-
ple, denial on the weaker ground of 
contributory negligence should be 
avoided, and the inclination should be 
to deny on the basis that the claimant 
was solely responsible for the incident. 
The claimant will be informed in writ-
ing of his right to bring an action in 
the appropriate United States District 
Court not later than 6 months after the 
date of mailing of the notification. 

(c) Denials under the MCA (10 U.S.C. 
2733) §§ 536.20 through 536.35 and the 
NGCA (32 U.S.C. 715) §§ 536.70 through 
536.81. Claims disapproved under these 
statutes are subject to appeal and the 
claimant will be so informed. Also, the 
notice of disapproval will be suffi-
ciently detailed to provide the claim-
ant with an opportunity to know and 
attempt to overcome the basis for the 
disapproval. The claimant should not 
be afforded a valid basis for claiming 
surprise when an issue adverse to him 

is asserted as a basis for denying his 
appeal. 

(d) Denials on jurisdictional grounds. 
Regardless of the nature of the claim 
presented or the statute under which it 
may be considered, claims denied on 
jurisdictional grounds which are valid, 
certain, and not easily overcome and in 
which for this reason no detailed inves-
tigation as to the merits of the claim is 
conducted, should contain in the denial 
letter a general statement to the effect 
that the denial on such grounds is not 
to be construed as an expression of 
opinion on the merits of the claim or 
an admission of liability. If sufficient 
factual information is available to 
make a tentative ruling on the merits 
of the claim, liability may be expressly 
denied. 

(e) Where claim may be considered 
under more than one statute. In cases in 
which it is doubtful as to whether the 
MCA (§§ 536.20 through 536.35) or the 
NGCA (§§ 536.70 through 536.81) or the 
FTCA (§ 536.50) is the appropriate stat-
ute under which to consider the claim, 
the claimant will be advised of the al-
ternatives, for example, the right to 
sue or the right to appeal. Similarly, a 
claimant may be advised of his alter-
native remedies when the claimant is a 
military member and the issue of ‘‘in-
cident to service’’ is not clear. 

§ 536.12 Effect of payment. 
Acceptance of an award by the claim-

ant, except for an advance payment, 
constitutes for the United States, and 
for the military member or civilian 
employee whose act or omission gave 
rise to the claim, a release from all li-
ability to the claimant based on the 
act or omission. 

§ 536.13 Advance payments. 
(a) Purpose. This section implements 

the Act of 8 September 1961 (75 Stat. 
488, 10 U.S.C. 2736), as amended by Pub-
lic Law 90–521 (82 Stat. 874), Public Law 
98–564 (98 Stat. 2918) and Public Law 
100–456. No new liability is created by 
10 U.S.C. 2736, which merely permits 
partial advance payments on meri-
torious claims as specified in this sec-
tion. 

(b) Conditions for advance payment. An 
advance payment not in excess of 
$100,000 is authorized in the limited 
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category of claims resulting in imme-
diate hardship arising from incidents 
that are payable under the provisions 
of §§ 536.20 through 536.35, 536.70 
through 536.81, or the FCA (10 U.S.C. 
2734). An advance payment is author-
ized only under the following cir-
cumstances: 

(1) The claim must be determined to 
be cognizable and meritorious under 
the provisions of either §§ 536.20 
through 536.35, and 536.70 through 
536.81, or the FCA (10 U.S.C. 2734). 

(2) There exists an immediate need of 
the person who suffered the injury, 
damage, or loss, or of the family of a 
person who was killed, for food, cloth-
ing, shelter, medical or burial ex-
penses, or other necessities, and other 
resources for such expenses are not rea-
sonably available. 

(3) The payee, so far as can be deter-
mined, would be a proper claimant, as 
is the spouse or next of kin of a claim-
ant who is incapacitated. 

(4) The total damage sustained must 
exceed the amount of the advance pay-
ment. 

(5) A properly executed advance pay-
ment acceptance agreement has been 
obtained. 

Subpart B—Claims Arising From 
Activities of Military or Civilian 
Personnel or Incident to Non-
combat Activities 

§ 536.20 Statutory authority. 

The statutory authority for §§ 536.20 
through 536.35 is contained in the Act 
of 10 August 1956 (70A Stat. 153, 10 
U.S.C. 2733) commonly referred to as 
the Military Claims Act (MCA), as 
amended by Public Law 90–522, 26 Sep-
tember 1968 (82 Stat. 875), Public Law 
90–525, 26 September 1968 (82 Stat. 877), 
Public Law 91–312, 8 July 1970 (84 Stat. 
412) and Public Law 93–336, 8 July 1974 
(88 Stat. 291); and the Act of 8 Sep-
tember 1961 (75 Stat. 488, 10 U.S.C. 2736), 
as amended by Public Law 90–521, 26 
September 1968 (82 Stat. 874) and Public 
Law 98–564, 30 October 1984 (98 Stat. 
2918). 

§ 536.21 Definitions. 
The definitions of terms set forth in 

§ 536.3 are applicable to §§ 536.20 through 
536.35. 

§ 536.22 Scope. 
Sections 536.20 through 536.35 are ap-

plicable in all places and prescribe the 
substantive bases and special proce-
dural requirements for the settlement 
of claims against the United States for 
death, personal injury, or damage to or 
loss or destruction of property caused 
by military personnel or civilian em-
ployees of the DA acting within the 
scope of their employment, or other-
wise incident to the noncombat activi-
ties of the DA, provided such claim is 
not for personal injury or death of a 
member of the Armed Forces or Coast 
Guard or a civilian officer or employee 
whose injury or death is incident to 
service. 

§ 536.23 Claims payable. 
(a) General. Unless otherwise pre-

scribed, a claim for personal injury, 
death, or damage to or loss of real or 
personal property is payable under 
§§ 536.20 through 536.35 when— 

(1) Caused by an act or omission de-
termined to be negligent, wrongful, or 
otherwise involving fault of military 
personnel or civilian officers or em-
ployees of the Army acting within the 
scope of their employment, or 

(2) Incident to the noncombat activi-
ties of the Army. 

(b) Property. The loss or damage to 
property which may be the subject of 
claims under §§ 536.20 through 536.35 in-
cludes— 

(1) Real property used and occupied 
under a lease, express or implied, or 
otherwise (for example, in connection 
with training, field exercises, or ma-
neuvers). An allowance may be made 
for the use and occupancy of real prop-
erty arising out of trespass or other 
tort, even though claimed as rent. 

(2) Personal property bailed to the 
Government under an agreement, ex-
press or implied, unless the owner has 
expressly assumed the risk of damage 
or loss. Some losses may be payable 
using Operations and Maintenance, 
Army funds. Clothing damage or loss 
claims arising out of the operation of 
an Army Quartermaster laundry are 
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considered to be incident to service and 
are payable only if claimant is not a 
proper claimant under 31 U.S.C. 3721. 

(3) Registered or insured mail in the 
possession of the Army, even though 
the loss was caused by a criminal act. 

(c) Effect of FTCA. A claim arising in 
the United States may be settled under 
§§ 536.20 through 536.35 only if the FTCA 
(28 U.S.C. 2671–2680), § 536.50, has been 
judicially determined not to be appli-
cable to claims of this nature, or if the 
claim arose incident to noncombat ac-
tivities. 

(d) Advance payments. Advance pay-
ments under 10 U.S.C. 2736, as amended, 
in partial payment of meritorious 
claims to alleviate immediate hardship 
are authorized. 

§ 536.24 Claims not payable. 
A claim is not payable under §§ 536.20 

through 536.35 which— 
(a) Results wholly from the negligent 

or wrongful act of the claimant or 
agent. 

(b) Is for reimbursement for medical, 
hospital, or burial expenses furnished 
at the expense of the United States. 

(c) Is purely contractual in nature. 
(d) Arises from private as distin-

guished from Government trans-
actions. 

(e) Is based solely on compassionate 
grounds. 

(f) Is for war trophies or articles in-
tended directly or indirectly for per-
sons other than the claimant or mem-
bers of his or her immediate family, 
such as articles acquired to be disposed 
of as gifts or for sale to another, volun-
tarily bailed to the Army, or is for pre-
cious jewels or other articles of ex-
traordinary value voluntarily bailed to 
the Army. The preceding sentence is 
not applicable to claims involving reg-
istered or insured mail. No allowance 
will be made for any item when the evi-
dence indicates that the acquisition, 
possession, or transportation thereof 
was in violation of DA directives. 

(g) Is for rent, damage, or other pay-
ments involving the acquisition, use, 
possession, or disposition of real prop-
erty or interests therein by and for the 
DA, except as authorized by 
§ 536.23(b)(1). Real estate claims found-
ed upon contract are generally proc-
essed under AR 405–15. 

(h) Is not in the best interests of the 
United States, is contrary to public 
policy, or is otherwise contrary to the 
basic intent of the governing statute 
(10 U.S.C. 2733); for example, claims by 
inhabitants of unfriendly foreign coun-
tries or by or based on injury or death 
of individuals considered to be un-
friendly to the United States. When a 
claim is considered to be not payable 
for the reasons stated in this para-
graph, it will be forwarded for appro-
priate action to the Commander, 
USARCS, together with the rec-
ommendations of the responsible 
claims office. 

(i) If presented by a national, or a 
corporation controlled by a national, 
or a country at war or engaged in 
armed conflict with the United States, 
or of any country allied with such 
enemy country unless the settlement 
authority having jurisdiction over the 
claim determines that the claimant is 
and, at the time of the incident, was 
friendly to the United States. A pris-
oner of war or an interned enemy alien 
is not excluded as to a claim for dam-
age, loss, or destruction of personal 
property in the custody of the Govern-
ment otherwise payable. 

(j) Is for personal injury or death of a 
member of the Armed Forces or Coast 
Guard or a civilian employee thereof 
which is incident to his or her service 
(10 U.S.C. 2733(b)(3)). 

(k) The types of claims not payable 
under the FTCA (see § 536.50(j)) are also 
not payable under §§ 536.20 through 
536.35 with the following exceptions: 

(1) The foreign country exclusion in 
28 U.S.C. 2680(k) does not apply to 
claims under §§ 536.20 through 536.35. 

(2) The Feres bar in § 536.50(j)(1) does 
not apply to claims under §§ 536.20 
through 536.35, but see the exclusion in 
paragraph (j) of this section. 

§ 536.25 Claims also cognizable under 
other statutes. 

(a) General. Claims based upon a sin-
gle act or incident cognizable under 
§§ 536.20 through 536.35, which are also 
cognizable under the FTCA (28 U.S.C. 
2671–2680) § 536.50, the Army Maritime 
Claims Settlement Act (10 U.S.C. 4801– 
04, 4806) § 536.60, the FCA (10 U.S.C. 
2734), or title 31, U.S.C. section 3721 
(Personnel Claims), will be considered 
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first under the latter statutes. If not 
payable under any of those latter stat-
utes, the claim will be considered 
under §§ 536.20 through 536.35. 

(b) Claims in litigation. Disposition 
under §§ 536.20 through 536.35 of any 
claim of the type covered by this sec-
tion that goes into litigation in any 
State or Federal court under any State 
or Federal statute or ordinance will be 
suspended pending disposition of such 
litigation and the claim file will be for-
warded to the Commander, USARCS. 
The Commander, USARCS, in coordi-
nation with the U.S. Department of 
Justice, may determine that final dis-
position under §§ 536.20 through 536.35 
during pendency of the litigation is in 
the best interests of the United States. 
This section will also apply to any liti-
gation brought against any agent of 
the United States in his or her indi-
vidual capacity which is based upon 
the same acts or incidents upon which 
a claim under §§ 536.20 through 536.35 is 
based. 

§ 536.26 Presentation of claims. 
(a) When claim must be presented. A 

claim may be settled under §§ 536.20 
through 536.35 only if presented in writ-
ing within 2 years after it accrues, ex-
cept that if it accrues in time of war or 
armed conflict, or if war or armed con-
flict intervenes within 2 years after it 
accrues, and if good cause is shown, the 
claim may be presented not later than 
2 years after war or armed conflict is 
terminated. As used in this section, a 
war or armed conflict is one in which 
any Armed Force of the United States 
is engaged. The dates of commence-
ment and termination of an armed con-
flict must be as established by concur-
rent resolution of Congress or by deter-
mination of the President. 

(b) Where claim must be presented. A 
claim must be presented to an agency 
or instrumentality of the DA. However, 
the statute of limitations is tolled if a 
claim is filed with another agency of 
the Government and is forwarded to 
the DA within 6 months, or if the 
claimant makes inquiry of the DA con-
cerning his or her claim within 6 
months after it was filed with another 
agency of the Government. If a claim is 
received by an official of the DA who is 
not a claims approval or settlement au-

thority under §§ 536.20 through 536.35, 
the claim will be transmitted without 
delay to the nearest claims office or JA 
office for delivery to such an authority. 

§ 536.27 Procedures. 

So far as not inconsistent with 
§§ 536.20 through 536.35, the procedures 
set forth in §§ 536.1 through 536.13 will 
be followed. Subrogated claims will be 
processed as prescribed in § 536.5(b). 

§ 536.28 Law applicable. 

(a) As to claims arising in the United 
States, its territories, commonwealths, 
and possessions, the law of the place 
where the act or omission occurred will 
be applied in determining liability and 
the effect of contributory negligence 
on claimant’s right to recover dam-
ages. 

(b) In claims arising in a foreign 
country, liability of the United States 
will be assessed by reference to general 
principles of tort law common to the 
majority of United States jurisdic-
tions. Absolute liability and similar 
theories are not a basis for liability 
under this section. Damages will be de-
termined under § 536.29. If the neg-
ligence of the claimant was a partial 
cause of the injury, loss or damage, re-
covery will be barred if the negligence 
of the claimant is greater than that of 
the United States. In traffic accident 
cases, questions of negligence, and the 
degree of the claimant’s comparative 
negligence, will be evaluated based on 
the traffic and vehicle safety laws and 
regulations of the country in which the 
accident occurred, but only to the ex-
tent they are not specifically super-
seded or preempted by the United 
States military traffic regulations. 

§ 536.29 Compensation for property 
damage, personal injury, or death. 

(a) Measure of damages for property 
claims—(1) General. The measure of 
damages in property claims arising in 
the United States or its possessions 
will be determined in accordance with 
the law of the place where the incident 
occurred. The measure of damages in 
property claims arising overseas will 
be determined in accordance with gen-
eral principles of United States tort 
law. 
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(2) Proof of damage. The information 
listed below (similar to that required 
by 28 CFR 14.4(c)) will be submitted by 
a claimant to substantiate a claim. 

(i) Proof of ownership. 
(ii) Detailed statement of amount 

claimed for each item of property. 
(iii) Itemized receipt of estimate for 

all repairs. 
(iv) Statement giving date of pur-

chase, price and, where not economi-
cally repairable, the salvage value. 

(3) Appraisals. The assistance of ap-
praisers should be used in all claims 
where, in the opinion of the claims offi-
cer, an appraisal is reasonably nec-
essary and useful in reaching an ad-
ministrative settlement of claims. 

(b) Measure of damages in injury or 
death claims arising in the United States 
or its possessions. Where an injury or an 
injury resulting in death arises within 
the United States or its possessions, 
the measure of damages will be deter-
mined in accordance with the law of 
the State or possession wherein the in-
jury arises. 

(1) The information listed below 
(similar to that required by 28 CFR 
14.4(a)) will be submitted by a claimant 
to substantiate a wrongful death claim. 

(i) Authenticated death certificate or 
other competent evidence showing date 
and cause of death and age of decedent. 

(ii) Decedent’s employment and occu-
pation at time of death, including sal-
ary or earnings and duration of last 
employment or occupation. 

(iii) Names, addresses, birthdates, 
kinship and marital status of sur-
vivors. 

(iv) Identification of persons depend-
ent on decedent for support at time of 
death and the degree of support pro-
vided. 

(v) Decedent’s general physical and 
mental condition at time of death. 

(vi) Itemized bills or receipt for med-
ical and burial expenses. 

(vii) If damages for pain and suffering 
are claimed, a physician’s statement 
specifying the injuries suffered, dura-
tion of pain and suffering, drugs admin-
istered and decedent’s physical condi-
tion between time of injury and time of 
death. 

(2) The information listed below 
(similar to that required by 28 CFR 
14.4(b)) will be submitted by a claimant 

to substantiate a personal injury 
claim. 

(i) Written report by attending the 
physician or dentist setting forth the: 

(A) Nature and extent of injury; 
(B) Nature and extent of treatment; 
(C) Degree of temporary or perma-

nent disability; 
(D) Prognosis; 
(E) Period of hospitalization; and 
(F) Diminished earning capacity. 
(ii) Itemized bills or receipts for med-

ical, dental and hospital expenses. 
(iii) If the prognosis includes future 

treatment, a statement of expected ex-
penses for such treatment. 

(iv) If the claim includes lost time 
from employment, a statement by the 
employer showing the actual time lost 
and wages and/or salary lost. 

(v) If the claim includes lost income 
by a self-employed claimant, documen-
tary evidence of such loss. 

(c) Measure of damages in injury or 
death claims arising in foreign countries. 
(1) Subject to the limitations in 
§ 636.29e, where an injury, or injury re-
sulting in death arises in a foreign 
country, the measure of damages will 
be determined in accordance with es-
tablished principles of general mari-
time law (see generally, Moragne v. 
United States Lines, Inc., 398 U.S. 375 
(1970), as interpreted by Federal Court 
decisions). Where general maritime law 
provides no interpretation of allowable 
damages under a particular theory of 
liability (e.g., wrongful birth), damages 
will be determined in accordance with 
general principles of United States tort 
law. 

(2) The information listed in 
§ 536.29(b) (1) and (2), as appropriate, 
will be submitted by the claimant to 
substantiate a claim. 

(3) A claimant who suffers serious 
personal injury, resulting in temporary 
or permanent disability should be ex-
amined by an independent physician or 
other medical specialist (See § 536.8(b)). 

(d) Failure to substantiate a claim. (1) 
The government is not obligated to 
take final action on a claim until it 
has been supported by the claimant 
with specific facts substantiated by ap-
propriate documentary evidence, re-
ports of investigation, medical records 
or witness statements. Upon request, 
the claimant must: 
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(i) Provide the documentation re-
quired by paragraphs (a), (b) and (c) of 
this section; 

(ii) Undergo necessary medical ex-
aminations; 

(iii) Permit questioning of the claim-
ant, his or her witness, and treating 
medical personnel; 

(iv) Submit an expert opinion in a 
professional negligence action. 

(2) Failure to comply with these re-
quirements may provide a basis for de-
nial of a claim, in full or in part. 

(e) Damages not payable. The fol-
lowing damages are not payable in any 
claim arising under the Military 
Claims Act: 

(1) Punitive or exemplary damages, 
including damages punitive in nature 
under 28 U.S.C. 2674. 

(2) Interest on any claim settlement. 

§ 536.30 Structured settlements. 
(a) The use of the structured settle-

ment device by approval and settle-
ment authorities is encouraged in all 
appropriate cases. A structured settle-
ment should not be used when contrary 
to the desires of the claimant. 

(b) Notwithstanding the above, the 
Commander, USARCS may require or 
recommend to higher authority that an 
acceptable structured settlement be 
made a condition of award notwith-
standing objection by the claimant or 
his or her representative where— 

(1) Necessary to ensure adequate and 
secure care and compensation to a 
minor or otherwise incompetent claim-
ant over a period of years; 

(2) Where a trust device is necessary 
to ensure the long-term availability of 
funds for anticipated further medical 
care; 

(3) Where the injured party’s life ex-
pectancy cannot be reasonably deter-
mined. 

§ 536.31 Claims over $100,000. 
Claims cognizable under 10 U.S.C. 

2733 and §§ 536.20 through 536.35, which 
are meritorious in amounts in excess of 
$100,000, will be forwarded to the Com-
mander, USARCS who will negotiate a 
settlement subject to approval by the 
Secretary of the Army or designee, or 
require the claimant to state the low-
est amount that will be acceptable and 
provide appropriate justification. Ten-

der of a final offer by the Commander, 
USARCS constitutes an action subject 
to appeal. The Commander, USARCS 
will prepare a memorandum of law 
with recommendations and forward the 
claim to the Secretary of the Army, or 
designee, for final action. The Sec-
retary or designee will either dis-
approve the claim or approve it in 
whole or in part. 

§ 536.32 Settlement procedures. 
(a) Procedures. Approval and settle-

ment authorities will follow the proce-
dures set forth in §§ 536.1 through 536.13 
in paying, denying or making final of-
fers on claims. A copy of the notifica-
tion will be forwarded to Commander, 
USARCS. The settlement authority 
will notify the claimant by certified 
mail (return receipt registered) of a de-
nial or final action and the reason 
therefore. The letter of notification 
will inform the claimant of the fol-
lowing: 

(1) He or she may appeal, and that no 
form is prescribed for the appeal. 

(2) The title of the authority who will 
act on the appeal and that the appeal 
will be addressed to the settlement au-
thority who last acted on the claim. 

(3) The claimant must fully set forth 
the grounds for appeal, or state that he 
or she appeals on the basis of the 
record as it exists at the time of denial 
or final offer. 

(4) The appeal must be postmarked 
not later than 60 days after receipt of 
notice of action on the claim. If the 
60th day falls on a day on which the 
post office is closed, the next day on 
which it is open for business will be 
considered the final day of the appeal 
period. The 60 day appeal period starts 
on the day following claimant’s receipt 
of the letter from the settlement au-
thority informing the claimant of the 
action taken and of the appellant 
rights. For good cause shown, the Com-
mander, USARCS, or designee, or the 
chief of a command claims service (if 
the appellate authority), may extend 
the time for appeal, but normally such 
extension will not exceed 90 days. 

(5) Where a claim for the same injury 
has been filed under the FTCA and the 
denial or final offer applies equally to 
such claim, the letter of notification 
must advise the claimant that any suit 
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brought as to any portion of the claim 
under the FTCA must be brought not 
later than 6 months from the date of 
mailing of the notice of denial or final 
offer. Further, the claimant must be 
advised that if suit is brought, action 
on any appeal will be held in abeyance 
pending final determination of such 
suit. 

(b) Action on appeal. (1) The appeal 
will be examined by the settlement au-
thority who last acted on the claim, or 
his or her successor, to determine if 
the appeal complies with the require-
ments of this section. The settlement 
authority will also examine the claims 
investigative file and decide whether 
additional investigation is required; 
ensure all allegations or evidence pre-
sented by the claimant, agent or attor-
ney are documented in the file; and 
that all pertinent evidence is included 
in the file. If the claimant states that 
he or she appeals but does not submit 
supporting materials within the 60 day 
appeal period or an approved extension 
thereof, the appeal will be treated as 
being on the record as it existed at the 
time of denial or final offer. Unless ac-
tion under paragraph (b)(2) of this sec-
tion is taken; the claim with complete 
investigative file including any addi-
tional investigation required and a 
memorandum of opinion will be for-
warded to the appropriate appellate au-
thority for necessary action on the ap-
peal. 

(2) If the evidence in the file, includ-
ing information submitted by the 
claimant with the appeal and any nec-
essary additional investigation, indi-
cates that the appeal should be grant-
ed, in whole or in part, the settlement 
authority who last acted on the claim 
or his or her successor will attempt to 
settle the claim. If settlement cannot 
be reached, the appeal will be for-
warded in accordance with paragraph 
(b)(1) of this section. 

(3) As to an appeal that requires ac-
tion by TJAG, The Assistant Judge Ad-
vocate General (TAJAG), or the Sec-
retary of the Army, or designee, the 
Commander, USARCS may take the ac-
tion in paragraph (b)(2) of this section 
or forward the claim together with a 
recommendation for action. All mat-
ters submitted by the claimant will be 
forwarded and considered. 

(4) Since an appeal under this author-
ity is not an adversary proceeding, no 
form of hearing is authorized. A re-
quest by the claimant for access to 
documentary evidence in the claims 
file to be used in considering the ap-
peal should be granted unless access is 
not permitted by law or regulation. 

§ 536.33 Attorney fees. 
In the settlement of any claim under 

§§ 536.20 through 536.35, attorney fees 
shall not exceed 20 percent of the final 
cost to the United States of the award. 

§ 536.34 Payment of costs, settlements, 
and judgments related to certain 
medical and legal malpractice 
claims. 

(a) Costs, settlements, or judgments 
cognizable under 10 U.S.C. 1089(f) for 
personal injury or death caused by any 
physician, dentist, nurse, pharmacist, 
or paramedical, or other supporting 
personnel (including medical and den-
tal technicians, nurse assistants, and 
therapists) of DA should be forwarded 
to Commander, USARCS, for action 
and will be paid, provided: 

(1) The alleged negligent or wrongful 
actions or omissions arose in perform-
ance of medical, dental or related 
health care functions (including clin-
ical studies and investigations) within 
the scope of employment; and 

(2) Such personnel provide prompt 
notification and delivery of all process 
served or received, provide such other 
documents, information, and assist-
ance as requested, and cooperate in the 
defense of the action on the merits. 
(See DoD Directive 6000.6.) 

(b) Costs, settlements, and judgments 
cognizable under 10 U.S.C. 1054(f) for 
damages for injury of loss of property 
caused by any attorney, paralegal, or 
other member of a legal staff within 
the DA should be forwarded to Com-
mander, USARCS, for action and will 
be paid, provided: 

(1) The alleged negligent or wrongful 
actions or omissions arose in connec-
tion with providing legal services while 
acting within the scope of the person’s 
duties or employment, and 

(2) Such personnel provide prompt 
notification and delivery of all process 
served or received, provide such other 
documents, information and assistance 
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as requested, and cooperate in the de-
fense of the action on the merits. (See 
DoD Directive 6000.6.) 

§ 536.40 Claims under Article 139, Uni-
form Code of Military Justice. 

(a) Statutory authority. The authority 
for this section is Article 139, Uniform 
Code of Military Justice (10 U.S.C. 939) 
which provides for redress of damage to 
property willfully damaged or de-
stroyed, or wrongfully taken, by mem-
bers of the armed forces of the United 
States. 

(b) Purpose. This section sets forth 
the standards to be applied and the 
procedures to be followed in the proc-
essing of claims for damage, loss or de-
struction of property owned by or in 
the lawful possession of an individual, 
whether civilian or military, a busi-
ness, a charity, or a State or local gov-
ernment, where the property was 
wrongfully taken or willfully damaged 
by military members of DA. Claims 
cognizable under other claims statutes 
may be processed under this section. 

(c) Effect of disciplinary action. Ad-
ministrative action under Article 139 
and this section is entirely separate 
and distinct from disciplinary action 
taken under other articles of the UCMJ 
or other administrative actions. Be-
cause action under Article 139 and this 
section requires independent findings 
on issues other than guilt or innocence, 
the mere fact that a soldier was con-
victed or acquitted of charges is not 
dispositive of a claim under Article 139. 

(d) Claims cognizable. Claims cog-
nizable under Article 139, UCMJ are 
limited to— 

(1) Claims for property willfully dam-
aged. Willful damage is damage which 
is inflicted intentionally, knowingly, 
and purposefully without justifiable ex-
cuse, as distinguished from damage 
caused inadvertently or thoughtlessly 
through simple or gross negligence. 
Damage, loss, or destruction of prop-
erty caused by riotous, violent, or dis-
orderly acts, or by acts of depredation, 
or through conduct showing reckless or 
wanton disregard of the property rights 
of others may be considered willful 
damage. 

(2) Claims for property wrongfully 
taken. A wrongful taking is any unau-
thorized taking or withholding of prop-

erty, not involving the breach of a fidu-
ciary or contractual relationship, with 
the intent to temporarily or perma-
nently deprive the owner or person 
lawfully in possession of the property. 
Damage, loss, or destruction of prop-
erty through larceny, forgery, embez-
zlement, fraud, misappropriation, or 
similar offense may be considered 
wrongful taking. 

(e) Claims not cognizable. Claims not 
cognizable under this section and Arti-
cle 139 include— 

(1) Claims resulting from negligent 
acts. 

(2) Claims for personal injury or 
death. 

(3) Claims resulting from acts or 
omissions of military personnel acting 
within the scope of their employment. 

(4) Claims resulting from the conduct 
of reserve component personnel who 
are not subject to the UCMJ at the 
time of the offense. 

(5) Subrogated claims, including 
claims by insurers. 

(f) Limitations on assessments—(1) Time 
Limitations. To be considered, a claim 
must be submitted within 90 days of 
the incident out of which the claim 
arose, unless the special court-martial 
convening authority (SPCMCA) acting 
on the claim determines that good 
cause has been shown for the delay. 

(2) Limitations on amount. No soldier’s 
pay may be assessed more than $5,000 
on a single claim without the approval 
of the Commander, USARCS, or des-
ignee. If the commander acting on the 
claim determines that an assessment 
against a soldier in excess of $5,000 is 
meritorious, he or she will assess the 
pay of that soldier in the amount of 
$5,000 and forward the claim to the 
Commander, USARCS, with his or her 
recommendation as to the additional 
amount which should be assessed. 

(3) Direct damages. Assessments are 
limited to direct damages for the loss 
of or damage to property. Indirect, re-
mote, or consequential damages may 
not be considered under this section. 

(g) Procedure. Area claims offices and 
claims processing offices with approval 
authority are responsible for publi-
cizing the Article 139 program and 
maintaining a log for Article 139 
claims presented in their areas (see 
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Personnel Claims Adjudication appen-
dix G, Claims Manual). Area claims of-
fices and claims processing offices with 
approval authority are required to 
monitor action taken on Article 139 
claims and ensure that time require-
ments are met. If assessment action on 
a particular claim will be unduly de-
layed, the office may consider the 
claim under 31 U.S.C. 3721 and chapter 
11 of this regulation if it is otherwise 
cognizable under the authority. The of-
fice will counsel the claimant to repay 
any overpayment if the Article 139 
claim is later successful (see para 11– 
2e). 

(1) Form of a claim and presentment. A 
claim must be presented by the claim-
ant or his or her authorized agent oral-
ly or in writing. The claim must be re-
duced to writing, signed, and for a defi-
nite sum in U.S. dollars within 10 days 
after oral presentment. 

(2) Action upon receipt of a claim. Any 
officer receiving a claim will forward it 
within 2 working days to the SPCMCA 
over the soldier or soldiers against 
whom the claim is made. If the claim is 
made against soldiers under the juris-
diction of more than one such con-
vening authority who are under the 
same general court-martial convening 
authority, the claim will be forwarded 
to that general court-martial con-
vening authority, who will designate 
one SPCMCA to investigate and act on 
the claim as to all soldiers involved. If 
the claim is made against soldiers 
under the jurisdiction of more than one 
SPCMCA at different locations and not 
under the same general court-martial 
convening authority, the claim will be 
forwarded to the SPCMCA whose head-
quarters is closest to the situs of the 
incident, who will investigate and act 
on the claim as to all soldiers involved. 
If a claim is made against a member of 
one of the other military Services, the 
claim will be forwarded to the com-
mander of the nearest major Army 
command (MACOM) of that Service. 

(3) Action by the SPCMCA. Within 4 
working days of receipt of a claim, the 
SPCMCA will appoint an investigating 
officer to investigate the claim, using 
the procedures of this section supple-
mented by the procedures of AR 15–6. 
The claims officer of a command, if he 
or she is a commissioned officer, may 

be appointed as the investigating offi-
cer. 

(4) Action by the investigating officer. 
The investigating officer will provide 
notification to the soldier against 
whom the claim is made. 

(i) If the soldier indicates a desire to 
make voluntary restitution, the inves-
tigating officer may, with the con-
vening authority’s concurrence, delay 
proceedings until the end of the next 
pay period to accomplish this. If the 
soldier makes payment to the claim-
ant’s full satisfaction, the claim will be 
dismissed. 

(ii) In the absence of full restitution, 
the investigating officer will determine 
whether the claim is cognizable and 
meritorious under the provisions of Ar-
ticle 139 and this chapter and the 
amount to be assessed each offender. 
This amount will be reduced by any 
restitution accepted by the claimant 
from an offender in partial satisfac-
tion. Within 10 working days or such 
time as the SPCMCA may provide, the 
investigating officer will make findings 
and recommendations and submit these 
to the SPCMCA. The investigating offi-
cer will also provide a copy of his or 
her findings and recommendations to 
any soldier against whom an assess-
ment is recommended. 

(iii) If the soldier is absent without 
leave so that he or she cannot be pro-
vided with notification, the Article 139 
claim may be processed in the soldier’s 
absence. If an assessment is approved, 
a copy of the claim and SPCMCA ap-
proval will be forwarded by transmittal 
letter to the servicing finance and ac-
counting office (FAO) for offset input 
against the soldier’s pay account. In 
the event the soldier is dropped from 
the rolls, the servicing FAO will for-
ward the assessment documents to 
Commander, U.S. Army Finance and 
Accounting Center, attn: Department 
40, Indianapolis, Indiana 46249. 

(5) Legal review. After completion of 
the investigating officer’s report, the 
SPCMCA will refer the claim to the 
area claims office or claims processing 
office servicing his or her command to 
review for legal sufficiency and advice. 
That office will furnish within 5 work-
ing days or such time as the SPCMCA 
will provide a written opinion as to— 
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(i) Whether the claim is cognizable 
under the provisions of Article 139 and 
this chapter. 

(ii) Whether the findings and rec-
ommendations are supported by evi-
dence. 

(iii) Whether there has been substan-
tial compliance with the procedural re-
quirements of Article 139, this chapter, 
and AR 15–6. 

(6) Final action. After considering the 
advice of the claims office, the 
SPCMCA will disapprove the claim or 
approve the claim in an amount equal 
to or less than the amount rec-
ommended by the investigating officer. 
The SPCMCA will notify the claimant, 
and any soldier subject to his or her ju-
risdiction, of the determination and 
the right to request reconsideration. 
The SPCMCA will then suspend action 
on the claim for 10 working days pend-
ing receipt of a request for reconsider-
ation unless he or she determines that 
this delay will result in substantial in-
justice. The SPCMCA will direct the 
servicing finance officer for the soldier 
or soldiers against whom assessments 
are approved to withhold such amount 
from the soldier or soldiers up to $5000. 
For any soldier not subject to the 
SPCMCA’s jurisdiction, the SPCMCA 
will forward the claim to that com-
mander who does exercise special 
court-martial jurisdiction over the sol-
dier for collection action. 

(7) Assessment. Subject to any limita-
tions provided in appropriate regula-
tions, the servicing finance officer will 
withhold the amount directed by the 
SPCMCA and pay it to the claimant. 
The SPCMCA’s assessment is not sub-
ject to appeal and is conclusive on any 
finance officer. If the servicing finance 
officer finds that the required amount 
cannot be withheld because he or she 
does not have custody of the soldier’s 
pay record or because the soldier is in 
a no pay due status, the servicing fi-
nance officer will promptly notify the 
SPCMCA of this in writing. 

(8) Post settlement action. After action 
on the claim is completed, the claims 
office servicing the command which 
took final action will forward one copy 
of the claim together with a cover 
sheet and all attachments, to include 
information that money has or has not 
been withheld and paid to the claimant 

by the servicing finance officer, 
through any command claims service, 
to the Commander, USARCS. 

(9) Remission of indebtedness. Title 10, 
United States Code, section 4837(d), 
which authorizes the remission and 
cancellation of indebtedness of an en-
listed person to the United States or 
its instrumentalities, is not applicable 
and may not be used to remit and can-
cel indebtedness determined as a result 
of action under Article 139. 

(h) Reconsideration—(1) General. Al-
though Article 139 does not provide for 
a right of appeal, either the claimant 
or a soldier whose pay is assessed may 
request the SPCMCA or a successor in 
command to reconsider the action. A 
request for reconsideration will be sub-
mitted in writing and will clearly state 
the factual or legal basis for the relief 
requested. The SPCMCA may direct 
that the matter be reinvestigated. 

(2) Reconsideration by the original 
SPCMCA. The original SPCMCA may 
reconsider the action so long as he oc-
cupies that position, regardless of 
whether a soldier whose pay was as-
sessed has been transferred. If the 
original SPCMCA determines that the 
action was incorrect, he or she may 
modify it subject to paragraph (h)(4) of 
this section. If a request for reconsider-
ation is submitted more than 15 days 
after notification was provided, how-
ever, the SPCMCA should only modify 
the action on the basis of fraud, sub-
stantial new evidence, errors in cal-
culation, or mistake of law. 

(3) Reconsideration by a successor in 
command. Subject to paragraph (h)(4) of 
this section, a successor in command 
may only modify an action on the basis 
of fraud, substantial new evidence, er-
rors in calculation or mistake of law 
apparent on the face of the record. 

(4) Legal review and action. Prior to 
modifying the original action, the 
SPCMCA will have the claims office 
render a legal opinion and fully explain 
his or her basis for modification as part 
of the file. If a return of assessed pay is 
deemed appropriate, the SPCMCA 
should request the claimant to return 
the money, setting forth the basis for 
the request. There is no authority for 
repayment from appropriated funds. 

(5) Disposition of files. After com-
pleting action on reconsideration, the 
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SPCMCA will forward a copy of the re-
consideration action to the Com-
mander, USARCS, and retain one or 
more additional copies with the claim 
file. 

§ 536.50 Claims based on negligence of 
military personnel or civilian em-
ployees under the Federal Tort 
Claims Act. 

(a) Authority. The statutory author-
ity for this chapter is the FTCA (60 
Stat. 842, 28 U.S.C. 2671–2680), as amend-
ed by the Act of 18 July 1966 (Pub. L. 
89–506; 80 Stat. 306), the Act of 16 March 
1974 (Pub. L. 93–253; 88 Stat. 50), and the 
Act of 29 December 1981 (Pub. L. 97– 
124), and as implemented by the Attor-
ney General’s Regulations (28 CFR 14.1– 
14.11). 

(b) Scope. This section prescribes the 
substantive basis and special proce-
dural requirements for the administra-
tive settlement of claims against the 
United States under the FTCA and the 
implementing Attorney General’s Reg-
ulations based on death, personal in-
jury, or damage to or loss of property 
which accrue on or after 18 January 
1967. If a conflict exists between the 
provisions of this section and the pro-
visions of the Attorney General’s Regu-
lations, the latter govern. 

(c) Claims payable. Unless otherwise 
prescribed, claims for death, personal 
injury, or damage to or loss of property 
(real or personal) are payable under 
this section when the injury or damage 
is caused by negligent or wrongful acts 
or omissions of military personnel or 
civilian employees of the DA or the 
DoD while acting within the scope of 
their employment under circumstances 
in which the United States, if a private 
person, would be liable to the claimant 
in accordance with the law of the place 
where the act or omission occurred. 
The FTCA is a limited consent to li-
ability without which the United 
States is immune. Similarly, there is 
no Federal cause of action created by 
the Constitution which would permit a 
damage recovery because of the Fifth 
Amendment or any other constitu-
tional provision. Immunity must be ex-
pressly waived, as by the FTCA. 

(d) ‘‘Employee of the Government’’ 
(28 U.S.C. 2671) includes the following 

categories of tortfeasors for which the 
DA is responsible: 

(1) Military personnel (members of 
the Army), including but not limited 
to: 

(i) Members on full-time active duty 
in a pay status, including— 

(A) Members assigned to units per-
forming active service. 

(B) Members serving as ROTC in-
structors. (Does not include Junior 
ROTC instructors unless on active 
duty.) 

(C) Members serving as National 
Guard instructors or advisors. 

(D) Members on duty or in training 
with other Federal agencies, for exam-
ple, Nuclear Regulatory Commission, 
National Aeronautics and Space Ad-
ministration, Departments of Defense, 
State, Navy, or Air Force. 

(E) Members assigned as students or 
ordered into training at a non-Federal 
civilian educational institution, hos-
pital, factory, or other industry. This 
does not include members on excess 
leave. 

(F) Members on full-time duty at 
nonappropriated fund activities. 

(G) Members of the ARNG of the 
United States on active duty. 

(ii) Members of reserve units during 
periods of inactive duty training and 
active duty training, including ROTC 
cadets who are reservists while they 
are at summer camp. 

(iii) Members of the ARNG while en-
gaged in training or duty under 32 
U.S.C. 316, 502, 503, 504, or 505 for claims 
arising on or after 29 December 1981. 

(2) Civilian officials and employees of 
both the DOD and the DA (there is no 
practical significance to the distinc-
tion between the terms ‘‘official’’ and 
‘‘employee’’) including but not limited 
to— 

(i) Civil Service and other full-time 
employees of both DOD and DA paid 
from appropriated funds. 

(ii) Contract surgeons (10 U.S.C. 1091, 
4022) and consultants (10 U.S.C. 1091) 
where ‘‘control’’ is exercised over phy-
sician’s day to day practice. 

(iii) Employees of nonappropriated 
funds if the particular fund is an in-
strumentality of the United States and 
thus a Federal agency. In determining 
whether or not a particular fund is a 
‘‘Federal agency,’’ consider whether 
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the fund is an integral part of the DA 
charged with an essential DA oper-
ational function and the degree of con-
trol and supervision exercised by DA 
personnel. Members or users, as distin-
guished from employees of non-
appropriated funds, are not considered 
Government employees. The same is 
true of family child care providers. 
However, claims arising out of the use 
of certain nonappropriated fund prop-
erty or the acts or omissions of family 
child care providers, may be payable 
from such funds under chapter 12, AR 
27–20, as a matter of policy, even when 
the user is not within the scope of em-
ployment and the claim is not other-
wise cognizable under any other claims 
authorization. 

(iv) Prisoners of war and interned 
enemy aliens. 

(v) Civilian employees of the District 
of Columbia National Guard, including 
those paid under ‘‘service contracts’’ 
from District of Columbia funds. 

(vi) Civilians serving as ROTC in-
structors paid from Federal funds. 

(vii) National Guard technicians em-
ployed under 32 U.S.C. 709(a) for claims 
accruing on or after 1 January 1969 
(Pub. L. 90–486, 13 August 1968; 82 Stat. 
755). 

(3) Persons acting in an official ca-
pacity for the DOD or the DA whether 
temporarily or permanently in the 
service of the United States with or 
without compensation including but 
not limited to— 

(i) ‘‘Dollar a year’’ personnel. 
(ii) Members of advisory committees, 

commissions, boards or the like. 
(iii) Volunteer workers in an official 

capacity acting in furtherance of the 
business of the United States. The gen-
eral rule with respect to volunteers is 
set forth in 31 U.S.C. 665(b), which pro-
vides that, ‘‘No officer or employee of 
the United States shall accept vol-
untary service for the United States or 
employ personal service in excess of 
that authorized by law, except in cases 
of emergency involving the safety of 
human life or the protection of prop-
erty.’’ (5 U.S.C. 3111(c) specifically pro-
vides that student volunteers employed 
thereunder shall be considered Federal 
employees for purposes of claims under 
the FTCA. The same classification is 
applied by 10 U.S.C. 1588 to museum 

and family support program volun-
teers.) The DA is permitted to accept 
and use certain volunteer services in 
Army family support programs. (10 
U.S.C. 1588). 

(iv) Loaned servants. Employees who 
are permitted to serve another em-
ployer may be considered ‘‘loaned serv-
ants,’’ provided the borrowing em-
ployer has the power to discharge the 
employee, to control and direct the 
employee, and to decide how he will 
perform his tasks. Whoever has re-
tained those powers is liable for the 
employee’s torts under the principle of 
respondeat superior. Where those ele-
ments of direction and control have 
been found, the United States has been 
liable, for example, for the torts of 
Government employees loaned for med-
ical training and emergency assistance, 
and county and state employees dis-
charging Federal programs. 

(e) ‘‘Scope of employment’’ means 
acting in ‘‘line of [military] duty’’ (28 
U.S.C. 2671) and is determined in ac-
cordance with principles of respondeat 
superior under the law of the jurisdic-
tion in which the act or omission oc-
curred. Determination as to whether a 
person is within a category listed in 
paragraph (d)(3) of this section will 
usually be made together with the 
scope determination. Local law should 
always be researched, but the novel as-
pects of the military relationship 
should be kept in mind in making a 
scope determination. 

(f) ‘‘Line of duty’’ determinations 
under AR 600–8–1 are not determinative 
of scope of employment. ‘‘Joint ven-
ture’’ situations are likely to be fre-
quent where the Federal employee is 
performing federally assigned duties 
but is under actual direction and con-
trol of a non-Federal entity, for exam-
ple, a Federal employee in training at 
a non-Federal entity or ROTC instruc-
tors at civilian institutions. This could 
also occur where the employee is work-
ing for another Federal agency. Fur-
thermore, dual purpose situations are 
commonplace where benefits to the 
Government and the member or em-
ployee may or may not be concurrent, 
for example, use of privately owned ve-
hicles at or away from assigned duty 
station, or permanent change of sta-
tion with delay en route. (See §§ 536.90 
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through 536.97 for the handling of cer-
tain claims arising out of nonscope ac-
tivities of members of the Army.) 

(g) Law applicable. The whole law of 
the place where the act or omission oc-
curred, including choice of law rules, 
will be applied in the determination of 
liability and quantum. Where there is a 
conflict between the local law and an 
express provision of the FTCA, the lat-
ter governs. 

(h) Subrogation. Claims involving sub-
rogation will be processed as prescribed 
in § 536.5(b), except where inconsistent 
with the provisions of this section or 
the Attorney General’s regulations. 

(i) Indemnity or contribution—(1) 
Sought by the United States. If the claim 
arises under circumstances in which 
the Government is entitled to con-
tribution or indemnity under a con-
tract of insurance or the applicable law 
governing joint tortfeasors, the third 
party will be notified of the claim, and 
will be requested to honor its obliga-
tion to the United States or to accept 
its share of joint liability. If the issue 
of indemnity or contribution is not sat-
isfactorily adjusted, the claim will be 
compromised or settled only after con-
sultation with the Department of Jus-
tice as provided in 28 CFR 14.6. 

(2) Claims for indemnity or contribu-
tion. Claims for indemnity or contribu-
tion from the United States will be 
compromised or settled under this sec-
tion, if liability exists under the appli-
cable law, provided the incident giving 
rise to such claim is otherwise cog-
nizable under this section. As to such 
claims where the exclusivity of the 
FECA may be applicable, see 5 U.S.C. 
8101–8150. 

(3) ARNG vehicular claims. When a ve-
hicle used by the ARNG, or a privately 
owned vehicle operated by a member or 
employee of the ARNG, is involved in 
an incident under circumstances which 
make this section applicable to the dis-
position of administrative claims 
against the United States and results 
in personal injury, death, or property 
damage, and a remedy against the 
State or its insurer is indicated, the re-
sponsible area claims authority will 
monitor the action against the State 
or its insurer and encourage direct set-
tlement between the claimant and the 
State or its insurer. Where the State is 

insured, direct contact with State or 
ARNG officials rather than the insurer 
is desirable. Regular procedures will be 
established and followed wherever pos-
sible. Such procedures should be agreed 
on by both local authorities and the 
appropriate claims authorities subject 
to concurrence by Commander, 
USARCS. Such procedures will be de-
signed to ensure that local authorities 
and United States authorities do not 
issue conflicting instructions for proc-
essing claims and that whenever pos-
sible and in accordance with governing 
local and Federal law, a mutual ar-
rangement for disposition of such 
claims as in paragraph (i)(4) of this sec-
tion is worked out. Amounts recovered 
or recoverable by claimant from any 
insurer (other than claimant’s insurer 
who has obtained no subrogated inter-
est against the United States) will be 
deducted from the amount otherwise 
payable. 

(4) Claims arising out of training activi-
ties of ARNG personnel. Contribution 
may be sought from the state involved 
where it has waived sovereign immu-
nity or has private insurance which 
would cover the incident giving rise to 
the particular claim. Where the state 
involved rejects the request for con-
tribution, the file will be forwarded to 
the Commander, USARCS. The Com-
mander, USARCS, is authorized to 
enter into an agreement with a State, 
territory, or commonwealth to share 
settlement costs of claims generated 
by the ARNG personnel or activities of 
that political entity. 

(j) Claims not payable. The exclusions 
contained in 28 U.S.C. 2680 are applica-
ble to claims herein. Other types of 
claims are excluded by statute or court 
decisions, including, but not limited to, 
the following: 

(1) Claims for the personal injury or 
death of a member of the Armed Forces 
of the United States incurred incident 
to service, or for damage to a member’s 
property incurred incident to service. 
Feres v. United States, 340 U.S. 135 (1950). 
Currently the most significant jus-
tification for the incident to service 
doctrine is the availability of alter-
native compensation systems, and the 
fear of disrupting the military com-
mand relationship. Other supportive 
factors often cited by the courts are 
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the service member’s duty status, loca-
tion, and receipt of military benefits at 
the time of the incident. 

(i) The exception applies to members 
of the Army, Navy, Air Force, Marine 
Corps, and Coast Guard, including the 
Reserve Components of the Armed 
Forces. (See 10 U.S.C. 261.) The excep-
tion also applies to service members on 
the Temporary Disability Retired List, 
and on convalescent leave, to service 
academy cadets, to members of visiting 
forces in the United States under the 
SOFA between the parties to the North 
Atlantic Treaty Organization or simi-
lar international agreements, and to 
service members on the extended en-
listment program. 

(ii) The incident to service doctrine 
has been extended to derivative claims 
where the directly injured party is a 
service member. Third party indemnity 
claims are barred. 

(2) Claims for the personal injury or 
death of a Government employee for 
whom benefits are provided by the Fed-
eral Employees Compensation Act (5 
U.S.C. 8101–8150). Who is a government 
employee under the Act is defined in 
the Act itself (5 U.S.C. 8101), but is not 
limited to Federal Civil Service em-
ployees. The term ‘‘government em-
ployee’’ can include certain ROTC ca-
dets (5 U.S.C. 8140) and state or local 
law enforcement officers engaged in ap-
prehending a person for committing a 
crime against the United States (5 
U.S.C. 8191), certain nurses, interns or 
other health care personnel, e.g., stu-
dent nurses, etc. (5 U.S.C. 5351, 8144) 
and certain Army Community Service 
Volunteers (10 U.S.C. 1588). This Act 
provides that benefits paid under the 
Act are exclusive and instead of all 
other liability of the United States, in-
cluding that under a Federal tort li-
ability statute (5 U.S.C. 8116(c)). It ex-
tends to derivative claims, to subse-
quent malpractice for treatment of a 
covered injury, to injuries for which 
there is no scheduled compensation, 
and to employee harassment claims for 
which other remedies are available (42 
U.S.C. 2000e). The exception does not 
bar third party indemnity claims. 
When there is doubt as to whether or 
not this exception applies, the claim 
should be forwarded through claims 

channels to the Commander, USARCS, 
for an opinion. 

(3) Claims for the personal injury or 
death of an employee, including non-
appropriated fund employees, for whom 
benefits are provided by the Longshore-
men’s and Harbor Workers’ Compensa-
tion Act (33 U.S.C. 901–950). An em-
ployee of a nonappropriated fund in-
strumentality is covered by that Act (5 
U.S.C. 8171). This is the exclusive rem-
edy for covered employees, similar to 
the exclusivity of the FECA. 

(4) Claims for the personal injury or 
death of any employee for whom bene-
fits are provided under any workmen’s 
compensation law, if the premiums of 
the workmen’s compensation insurance 
are retrospectively rated and charged 
as an allowable, allocable expense to a 
cost-type contract. If, in the opinion of 
an approval or settlement authority, 
the claim should be considered pay-
able, for example, the injuries did not 
result from a normal risk of employ-
ment or adequate compensation is not 
payable under workmen’s compensa-
tion laws, the file will be forwarded 
with recommendations through claims 
channels to the Commander, USARCS, 
who may authorize payment of an ap-
propriate award. 

(5) Claims for damage from or by 
flood or flood waters at any place. 33 
U.S.C. 702c. This exception is broadly 
construed and includes multi-purpose 
projects and all phases of construction 
and operation. 

(6) Claims based solely upon a theory 
of absolute liability or liability with-
out fault. Either a ‘‘negligent’’ or 
‘‘wrongful’’ act is required by the 
FTCA, and some type of malfeasance or 
nonfeasance is required. Dalehite v. 
United States, 346 U.S. 15 (1953); Laird v. 
Nelms, 406 U.S. 797 (1972). Thus, liability 
does not arise by virtue either of 
United States ownership of an inher-
ently dangerous commodity or of en-
gaging in extra-hazardous activity. 

(k) Procedures—(1) General. Unless in-
consistent with the provisions of this 
section, the procedures for the inves-
tigation and processing of claims set 
forth in §§ 536.1 through 536.13 will be 
followed. 

(2) Claims arising out of tortious con-
duct by ARNG personnel as defined in 
paragraph (d)(1)(iii) of this section—(i) 
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Notification. The procedures prescribed 
in § 536.75, will be followed in ARNG 
claims arising under the FTCA. 

(ii) Claims against the U.S. Government 
received by agencies of the State. These 
claims will be expeditiously forwarded 
through the State adjutant general to 
the appropriate U.S. Army area claims 
office in whose geographic area the in-
cident occurred. 

(3) Statute of Limitations. (i) To be set-
tled under this section, a claim against 
the United States must be presented in 
writing to the appropriate Federal 
agency within 2 years of its accrual. 

(ii) For statute of limitations pur-
poses, a claim will be deemed to have 
been presented when the appropriate 
Federal agency as defined in § 536.3(m) 
receives from a claimant, his or her 
duly authorized agent, or legal rep-
resentative an executed SF 95 or writ-
ten notification of an incident, to-
gether with a claim for money dam-
ages, in a sum certain, for damage to 
or loss of property or personal injury 
or death. For Federal tort claims aris-
ing out of activities of the ARNG, re-
ceipt of a written claim by any 
fulltime officer or employee of the 
ARNG will be considered proper re-
ceipt. 

(iii) A claim received by an official of 
the DOD will be transmitted without 
delay to the nearest Army claims proc-
essing office or area claims office. In-
quiries concerning applicability of the 
statute of limitations to claims filed 
with the wrong Federal agency will be 
referred to USARCS for resolution. 

(4) Claims within settlement authority 
of USARCS or the Attorney General. A 
copy of each claim which must be 
brought to the attention of the Attor-
ney General in accordance with his or 
her regulations (28 CFR 14.6), or one in 
which the demand exceeds $15,000 or 
the total amount of all claims, actual 
or potential, from a single incident ex-
ceeds $25,000, will be forwarded imme-
diately to the Commander, USARCS. 
Subsequent documents should be for-
warded or added in accordance with 
§ 536.5(h)(2). USARCS is responsible for 
the monitoring and settlement of such 
claims and will be kept informed of the 
status of the investigation and proc-
essing thereof. Direct liaison and cor-
respondence between USARCS and the 

field claims authority or investigator 
is authorized on all claims matters, 
and assistance will be furnished as re-
quired. 

(5) Non-Army claims. Claims based on 
acts or omissions of employees of the 
United States, other than military and 
civilian personnel of the DA, civilian 
personnel of the DOD, and employees of 
nonappropriated fund activities of the 
DA, will be transmitted forthwith to 
the nearest official of the employing 
agency, and the claimant will be ad-
vised of the referral. 

(6) Acknowledgment of claim. (i) The 
claimant and his or her attorney will 
be kept informed by personal contact, 
telephonic contact, or mail of the re-
ceipt of his or her claim and the status 
of the claim. Formal acknowledgment 
of the claim in writing is required only 
where the claim is likely to result in 
litigation or is presented in an amount 
exceeding $15,000. In this event, the let-
ter of acknowledgment will state the 
date of receipt of the claim by the first 
agency of the Army receiving the 
claim. 

(ii) If it is reasonably clear to the of-
fice acknowledging receipt that a 
claim filed under the FTCA is not cog-
nizable thereunder; for example, it is a 
maritime claim under § 536.60, or it 
falls under §§ 536.20 through 536.35 or 
§§ 536.70 through 536.81, the acknowledg-
ment will contain a statement advising 
the claimant of the statute under 
which his or her claim will be proc-
essed. If it is not clear which statute 
applies, a statement to that effect will 
be made, and the claimant will be 
promptly advised on his or her remedy 
when a decision is made. However, all 
potential maritime claims will be han-
dled in accordance with § 536.5(h)(5). 

(iii) When a claim has been amended 
as set forth in § 536.5(f)(4), the amend-
ment will be acknowledged in all cases. 
Additionally, the claimant will be in-
formed that the amendment con-
stitutes a new claim insofar as con-
cerns the 6 months in which the DA is 
granted the authority to make a final 
disposition under 28 U.S.C. 2675(a) and 
the claimant’s option thereunder will 
not accrue until 6 months after the fil-
ing of the amendment. 

(iv) When a claim is improperly pre-
sented, is incomplete or otherwise does 
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not meet the requirements set forth in 
§ 536.5(d), the claimant or his or her 
representative will be promptly in-
formed in writing of the deficiencies 
and advised that a proper claim must 
be filed within the 2 year statute of 
limitations. 

(7) Investigation. Claims cognizable 
under this section will be investigated 
and processed on a priority basis in 
order that settlement if indicated may 
be accomplished within the 6 months 
prescribed by statute. 

(8) Advice to claimant. (i) A full expla-
nation of claims procedures and of the 
rights of the claimant will be made to 
the extent necessitated by the amount 
and nature of the claim. 

(ii) In a case where litigation is like-
ly, or where this course of action is 
preferred by the claimant, and it ap-
pears to be a proper case for adminis-
trative settlement, the claimant will 
be advised as to the advantages of ad-
ministrative settlement. If the claim is 
within the jurisdiction of a higher set-
tlement authority, the claim will be 
discussed with such authority prior to 
the furnishing of such advice. The 
claimant should be familiarized with 
all aspects of administrative settle-
ment procedures including the admin-
istrative channels through which his 
claim must be processed for approval. 
He or she may be advised that adminis-
trative processing can result in more 
expeditious processing, whereas litiga-
tion may take considerable time, par-
ticularly in jurisdictions with crowded 
dockets. 

(iii) If appropriate, he or she may be 
informed that a tentative settlement 
can be reached for any amount above 
$25,000, subject to approval by the At-
torney General. He or she should be ad-
vised that administrative filing of the 
claim protects him under the statute of 
limitations for purpose of litigation; 
suit can be filed within 6 months after 
the date of mailing of notice of final 
denial by the DA, thus potentially al-
lowing negotiations to continue indefi-
nitely. An attorney representing a 
claimant should be advised of the limi-
tations on fees for purposes of adminis-
trative settlement (20 percent) and liti-
gation (25 percent). The attorney may 
also be advised that there is no jury 
trial under the FTCA. 

(9) Notification to claimant of action on 
claim. (i) The filing of an administra-
tive claim and its denial are pre-
requisite to filing suit. Any suit must 
be filed not later than 6 months after 
notification by certified or registered 
mail of the denial of the administra-
tive claim. Failure of a settlement au-
thority to take final action on a prop-
erly filed claim within 6 months may 
be treated by the claimant as a final 
denial for the purposes of filing suit. If 
the claimant has provided insufficient 
documentation to permit evaluation of 
the claim, written notice should be 
given to this effect. Since administra-
tive settlements are a voluntary proc-
ess, the preferred method of negoti-
ating is to attempt to exchange infor-
mation on an open basis. 

(ii) Upon final denial of a claim, or 
upon rejection by the claimant of a 
partial allowance, and further efforts 
to reach a settlement are not consid-
ered feasible (§ 536.5(h)(1)), the settle-
ment authority will inform the claim-
ant of the action on his claim by cer-
tified or registered mail. Notification 
will be made as set forth in § 536.11(b). 

(iii) If a claim has been presented to 
the DA and, also, to other Federal 
agencies, without any notification to 
the DA of this fact, final action taken 
by the DA prior to that of any other 
agency is conclusive on a claim pre-
sented to other agencies, unless an-
other agency decides to take further 
action to settle the claim. Such agency 
may treat the matter as a reconsider-
ation under 28 CFR 14.9(b), unless suit 
has been filed. The foregoing applies 
likewise to DA claims in which another 
Federal Agency has already taken final 
action. 

(iv) If, after final denial by another 
agency, a claim is filed with the DA, 
the new submission will not toll the 6 
months limitation for filing suit, un-
less the DA treats the second submis-
sion as a request for reconsideration 
under paragraph (k)(9)(iv)(A) of this 
section. 

(A) Reconsideration. (1) While there is 
no appeal from the action of an approv-
ing or settlement authority under the 
FTCA and this section, an approving or 
settlement authority may reconsider a 
claim upon request of the claimant or 
someone acting in his behalf. Even in 
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the absence of such a request, an ap-
proving or settlement authority may 
on his own initiative reconsider a 
claim. He may reconsider a claim 
which he previously disapproved in 
whole or in part (even where a settle-
ment agreement has been executed) 
when it appears that his original ac-
tion was incorrect in law or fact based 
on the evidence of record at the time of 
the action or subsequently received. If 
he determines that his original action 
was incorrect, he will modify the ac-
tion and, if appropriate, make a supple-
mental payment. The basis for a 
change in action will be stated in a 
memorandum included in the file. 

(2) A successor approving or settle-
ment authority may also reconsider 
the original action on a claim but only 
on the basis of fraud, substantial new 
evidence, errors in calculation or mis-
take (misinterpretation) of law. 

(3) A request for reconsideration 
must be submitted prior to the com-
mencement of suit and prior to the ex-
piration of the 6-month period provided 
in 28 U.S.C. 2401(b). Upon timely filing, 
the appropriate authority shall have 6 
months from the date of filing in which 
to make a final disposition of the re-
quest, and the claimant’s option under 
28 U.S.C. 2675(a) shall not accrue until 
6 months after the filing of the request. 

(4) A request for reconsideration 
should indicate fully the legal or fac-
tual basis asserted as grounds for re-
lief. Following completion of any in-
vestigation or other action deemed 
necessary for an informed disposition 
of the request, the approving or settle-
ment authority will reconsider the 
claim and attempt to settle it by 
granting such relief as may appear 
warranted. When further settlement ef-
forts appear unwarranted, the entire 
file with a memorandum of opinion 
will be referred through claims chan-
nels to the Commander, USARCS, and 
the claimant informed of such referral. 

(B) [Reserved] 

§ 536.60 Maritime claims. 
(a) Statutory authority. Administra-

tive settlement or compromise of ad-
miralty and maritime claims in favor 
of and against the United States by the 
Secretary of the Army or his designee 
is authorized by the Army Maritime 

Claims Settlement Act (10 U.S.C. 4801– 
04, 4806, as amended). 

(b) Related statutes. The Army Mari-
time Claims Settlement Act is supple-
mented by the following statutes under 
which suits in admiralty may be 
brought: the Suits in Admiralty Act of 
1920 (41 Stat. 525, 46 U.S.C. 741–752); the 
Public Vessels Act of 1925 (43 Stat. 1112, 
46 U.S.C. 781–790); the Act of 1948 Ex-
tending the Admiralty and Maritime 
Jurisdiction (62 Stat. 496, 46 U.S.C. 740). 
Similar maritime claims settlement 
authority is exercised by the Depart-
ment of the Navy under 10 U.S.C. 7365, 
7621–23 and by the Department of the 
Air Force under 10 U.S.C. 9801–9804, 
9806. 

(c) Scope. 10 U.S.C. 4802 provides for 
the settlement or compromise of 
claims for— 

(1) Damage caused by a vessel of, or 
in the service of, the DA or by other 
property under the jurisdiction of the 
DA; 

(2) Compensation for towage and sal-
vage service, including contract sal-
vage, rendered to a vessel of, or in the 
service of, the DA or to other property 
under the jurisdiction of the DA; or 

(3) Damage caused by a maritime 
tort committed by any agent or em-
ployee of the DA or by property under 
the jurisdiction of the DA. 

(d) Claims exceeding $500,000. Claims 
against the United States settled or 
compromised in a net amount exceed-
ing $500,000 are not payable hereunder, 
but will be investigated and processed 
under this section, and, if approved by 
the Secretary of the Army, will be cer-
tified by him to Congress. 

(e) Claims not payable. A claim is not 
allowable under this section which: 

(1) Is for damage to, or loss or de-
struction of, property, or for personal 
injury or death, resulting directly or 
indirectly from action by the enemy, 
or by U.S. Armed Forces engaged in 
armed combat, or in immediate prepa-
ration for impending armed combat. 

(2) Is for personal injury or death of 
a member of the Armed Forces of the 
United States or a civilian employee 
incurred incident to his service. 

(3) Is for personal injury or death of 
a Government employee for whom ben-
efits are provided by the FECA (5 
U.S.C. 8101–8150). 
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(4) Is for personal injury or death of 
an employee, including non-
appropriated fund employees, for whom 
benefits are provided by the Longshore-
men’s and Harbor Workers’ Compensa-
tion Act (44 Stat. 1424, 33 U.S.C. 901). 

(5) Has been made the subject of a 
suit by or against the United States, 
except as provided in subparagraph 
(h)(2) of this section. 

(6) Arises in a foreign country and 
was considered by the authorities of a 
foreign country and final action taken 
thereon under Article VIII of the NATO 
Status of Forces Agreement, Article 
XVIII of the Treaty of Mutual Coopera-
tion and Security between the United 
States and Japan regarding facilities 
and areas and the Status of United 
States Armed Forces in Japan, or other 
similar treaty or agreement, if reason-
able disposition was made of the claim. 

(f) Claims under other laws and regula-
tions. (1) Claims of military personnel 
and civilian employees of the DOD and 
the Army, including military and civil-
ian officers and crews of Army vessels, 
for damage to or loss of personal prop-
erty occurring incident to their service 
will be processed under the provisions 
of the Military Personnel and Civilian 
Employees’ Claims Act (31 U.S.C. 3721). 

(2) Claims which are within the scope 
of this section and also within the 
scope of the FCA (10 U.S.C. 2734) may 
be processed under that statute when 
specific authority to do so has been ob-
tained from the Commander, USARCS. 
The request for such authority should 
be accompanied by a copy of the report 
of the incident by the Marine Casualty 
Investigating Officer, or other claims 
investigator. 

(g) Subrogation. (1) An assurer will be 
recognized as a claimant under this 
section to the extent that it has be-
come subrogated by payment to, or on 
behalf of, its assured, pursuant to a 
contract of insurance in force at the 
time of the incident from which the 
claim arose. An assurer and its assured 
may file a claim either jointly or sepa-
rately. Joint claims must be asserted 
in the names of, and must be signed by, 
or on behalf of, all parties; payment 
then will be made jointly. If separate 
claims are filed, payment to each party 
will be limited to the extent of such 
party’s undisputed interest. 

(2) For the purpose of determining 
authority to settle or compromise a 
claim, the payable interests of an as-
surer (or assurers) and the assured rep-
resent merely separable interests, 
which interests in the aggregate must 
not exceed the amount authorized for 
administrative settlement or com-
promise. 

(3) The policies set forth in para-
graphs (g) (1) and (2) of this section 
with respect to subrogation arising 
from insurance contracts are applica-
ble to all other types of subrogation. 

(h) Limitation of settlement. (1) The pe-
riod for effecting an administrative 
settlement under the Army Maritime 
Claims Settlement Act is subject to 
the same limitation as that for begin-
ning an action under the Suits in Ad-
miralty Act; that is, a 2-year period 
from the date of the origin of the cause 
of action. The claimant must have 
agreed to accept the settlement, and it 
must be approved for payment by the 
Secretary of the Army or his designee 
prior to the end of such period; other-
wise, thereafter the cause of action 
ceases to exist, except under the cir-
cumstances set forth in paragraph 
(h)(2) of this section. The presentation 
of a claim, or its consideration by the 
DA, neither waives nor extends the 2- 
year limitation period. 

(2) In the event that an action has 
been filed in a U.S. district court be-
fore the end of the 2-year statutory pe-
riod, an administrative settlement may 
be negotiated by the Commander, 
USARCS, with the claimant, even 
though the 2-year period has elapsed 
since the cause of action accrued, pro-
vided the claimant obtains the written 
consent of the appropriate office of the 
Department of Justice charged with 
the defense of the complaint. Payment 
may be made upon dismissal of the 
complaint. 

(3) When a claim under this section, 
notice of damage, invitation to a dam-
age survey, or other written notice of 
an intention to hold the United States 
liable is received, the receiving instal-
lation, office, or person immediately 
will forward such document to the 
Commander, USARCS. USARCS will 
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promptly advise the claimant or poten-
tial claimant in writing of the com-
prehensive application of the time 
limit. 

(4) When a claim under this section 
for less than $10,000 is presented to a 
Corps of Engineers office and thus may 
be appropriate for action by the Corps 
of Engineers pursuant to the delega-
tion of authority set forth in paragraph 
(i)(2) of this section, the receiving 
Corps of Engineers office will promptly 
advise the claimant in writing of the 
comprehensive application of the time 
limit (unless such has already been 
done by USARCS). 

(i) Delegation of authority. (1) Where 
the amount to be paid is not more than 
$10,000, claims under this section may 
be settled or compromised by the Com-
mander, USARCS, chief of overseas 
command claims service, or his des-
ignee. 

(2) When a claim under this section 
arises from a civil works activity of 
the Corps of Engineers, engineer area 
claims offices are delegated authority 
to approve and pay in full, or in part, 
subject to the execution of an appro-
priate settlement agreement, claims 
presented for $10,000 or less, and com-
promise and pay claims regardless of 
the amount claimed, provided an award 
of $10,000 or less is accepted by the 
claimant in full satisfaction and final 
settlement of the claim, subject to 
such limitations as may be imposed by 
the Chief of Engineers. Meritorious 
claims arising from civil works activi-
ties of the Corps of Engineers will be 
paid from Corps of Engineers funds. 

Subpart C—Claims Arising From 
Activities of National Guard 
Personnel While Engaged in 
Duty or Training 

§ 536.70 Statutory authority. 
The statutory authority for this 

chapter is contained in the Act of 13 
September 1960 (74 Stat. 878, 32 U.S.C. 
715), commonly referred to as the Na-
tional Guard Claims Act (NGCA), as 
amended by Public Law 90–486, 13 Au-
gust 1968 (82 Stat. 756), Public Law 90– 
525, 26 September 1968 (82 Stat. 877), 
Public Law 91–312, 8 July 1970 (84 Stat. 
412), and Public Law 93–336, 8 July 1974, 
(88 Stat. 291); and the Act of 8 Sep-

tember 1961 (75 Stat. 488, 10 U.S.C. 2736) 
as amended by Public Law 90–521, 26 
September 1968 (82 Stat. 874), Public 
Law 97–124, 29 December 1981 (95 Stat. 
1666), and Public Law 98–564, 30 October 
1984 (98 Stat. 2918). 

§ 536.71 Definitions. 
For purposes of §§ 536.70 to 536.81 the 

following terminology applies: 
(a) ARNG personnel. A member of the 

ARNG engaged in training or duty 
under 32 U.S.C. 316, 502, 503, 504, 505, or 
709. 

(b) Claimant. An individual, partner-
ship, association, corporation, country, 
State, Commonwealth, territory or a 
political subdivision thereof, or the 
District of Columbia, presenting a 
claim and meeting the conditions set 
forth in § 536.5. The term does not in-
clude the U.S. Government, any of its 
instrumentalities, except as prescribed 
by statute, or a State, commonwealth, 
territory or the District of Columbia 
which maintains the unit to which the 
ARNG personnel causing the injury or 
damage are assigned. This exclusion 
does not ordinarily apply to a unit of 
local government which does not con-
trol the ARNG organization involved. 
As a general rule, a claim by a unit of 
local government other than a State, 
commonwealth or territory will be en-
tertained unless the item claimed to be 
damaged or lost was procured or main-
tained by State, commonwealth, or ter-
ritorial funds. 

§ 536.72 Scope. 
(a) Sections 536.70 through 536.81 

apply in all places and set forth the 
procedures to be followed in the settle-
ment and payment of claims for death, 
personal injury, or damage to or loss or 
destruction of property caused by 
members or employees of the ARNG, or 
arising out of the noncombat activities 
of the ARNG when engaged in training 
or duty under 32 U.S.C. 316, 502, 503, 504, 
505, or 709, provided such claim is not 
for personal injury or death of a mem-
ber of the Armed Forces or Coast 
Guard, or a civilian officer or employee 
whose injury or death is incident to 
service. 

(b) A claimant dissatisfied with an 
administrative settlement under 
§§ 536.70 through 536.81 as the result of 
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activities of the ARNG of a State, 
Commonwealth, or territory is not en-
titled to judicial relief in an action 
against the United States. Whether he 
or she has a legal cause of action or 
may file an administrative claim 
against such a political entity depends 
upon controlling local law. 

(c) Claims arising out of activities of 
the ARNG when performing duties at 
the call of the governor of a State 
maintaining the unit are not cog-
nizable under §§ 536.70 through 536.81 or 
any other law, regulation or appropria-
tion available to the Army for the pay-
ment of claims. Such claims should be 
returned or referred to the authorities 
of the State for whatever action they 
choose to take, and claimants should 
be informed of the return or referral. 
Care should be taken to determine the 
status of the unit and members at the 
time the claims incident occurred, par-
ticularly in civil emergencies as units 
called by the governor are sometimes 
‘‘federalized’’ during the call-up. If the 
unit was ‘‘federalized’’ at the time the 
claim incident occurred, the claim will 
be cognizable under §§ 536.20 through 
536.35, 536.50, or 536.90 through 536.97 or 
other sections pertaining to the Active 
Army. 

§ 536.73 Claims payable. 

(a) Tort claims. All claims for personal 
injuries, death, or damage to or loss of 
real or personal property, arising out 
of incidents occurring on or after 29 
December 1981, based on negligent or 
wrongful acts or omissions of ARNG 
personnel acting within the scope of 
employment, within the United States 
while engaged in training or duty 
under 32 U.S.C. 316, 502, 503, 504, 505, or 
709 will be processed under the FTCA, 
§ 536.50. Such claims arising before 29 
December 1981 will, except as modified 
herein, be processed and settled in ac-
cordance with the provisions of §§ 536.20 
through 536.35. 

(b) Noncombat activities. A claim inci-
dent to the noncombat activities of the 
ARNG while engaged in duty or train-
ing under 32 U.S.C. 316, 502, 503, 504, 505, 
or 709 may be settled under §§ 536.70 
through 536.81. ‘‘Noncombat activities’’ 
are defined in § 536.3. 

(c) Subrogated claims. Subrogated 
claims will be processed as prescribed 
in § 536.5(b). 

(d) Advance payments. Advance pay-
ments in partial settlement of meri-
torious claims to alleviate immediate 
hardship are authorized as provided in 
§ 536.13. 

§ 536.74 Claims not payable. 

The type of claims listed in § 536.24 as 
not payable are also not payable under 
§§ 536.70 through 536.81. 

§ 536.75 Notification of incident. 

Except where claims are regularly 
paid from State sources, for example, 
insurance, court of claims, legislative 
committee, etc., the appropriate adju-
tant general will ensure that each inci-
dent which may give rise to a claim 
cognizable under §§ 536.70 through 536.81 
is reported immediately by the most 
expeditious means to the area claims 
office in whose geographic area the in-
cident occurs or to a claims processing 
office designated by the area claims of-
fice. The report will contain the fol-
lowing information: 

(a) Date of incident. 
(b) Place of incident. 
(c) Nature of incident. 
(d) Names and organizations of 

ARNG personnel involved. 
(e) Names of potential claimant(s). 
(f) A brief description of any damage, 

loss, or destruction of private property, 
and any injuries or death of potential 
claimants. 

§ 536.76 Claims in which there is a 
State source of recovery. 

Where there is a remedy against the 
State, as a result of either waiver of 
sovereign immunity or where there is 
liability insurance coverage, the fol-
lowing procedures apply: 

(a) Where the State is insured, direct 
contact with State or ARNG officials 
rather than the insurer is desirable. 
Regular procedures will be established 
and followed wherever possible. Such 
procedures should be agreed on by both 
local authorities and the appropriate 
claims authorities subject to concur-
rence by the Commander, USARCS. 
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Such procedures will be designed to en-
sure that local authorities and U.S. au-
thorities do not issue conflicting in-
structions for processing claims, and 
whenever possible and in accordance 
with governing local and Federal law, a 
mutual arrangement for disposition of 
such claims as in paragraph (c) of this 
section is worked out. Amounts recov-
ered or recoverable by claimant from 
any insurer (other than claimant’s in-
surer who has obtained no subrogated 
interest against the United States) will 
be deducted from the amount otherwise 
payable. 

(b) If there is a remedy against the 
State or its insurer, the claimant may 
be advised of that remedy. If the pay-
ment by the State or its insurer does 
not fully compensate claimant, an ad-
ditional payment may be made under 
§§ 536.70 through 536.81. If liability is 
clear and claimant settles with the 
State or its insurer for less than the 
maximum amount recoverable, the dif-
ference between the maximum amount 
recoverable from the State or its in-
surer and the settlement normally will 
be also deducted from the payment by 
the United States. 

(c) If the State or its insurer desires 
to pay less than their maximum juris-
diction or policy limit on a basis of 50 
percent or more of the actual value of 
the entire claim, any payment made by 
the United States must be made di-
rectly to the claimant. This can be ac-
complished by either having the United 
States pay the entire claim and have 
the State or its insurer reimburse its 
portion to the United States, or by 
having each party pay its agreed share 
directly to the claimant. If the State 
or its insurer desires to pay less than 50 
percent of the actual value of the 
claim, the procedure set forth in para-
graph (d) of this section will be fol-
lowed. 

(d) If there is a remedy against the 
State and the State refuses to make 
payment, or there is insurance cov-
erage and the claimant has filed an ad-
ministrative claim against the United 
States, forward file with a memo-
randum of opinion to the Commander, 
USARCS, including information as to 
the status of any judicial or adminis-
trative action the claimant has taken 
against the State or its insurer. The 

Commander, USARCS, will determine 
whether the claimant will be required 
to exhaust his remedy against the 
State or its insurer, or whether the 
claim against the United States can be 
settled without such requirement. If 
the Commander, USARCS, determines 
to follow the latter course of action, he 
will also determine whether an assign-
ment of the claim against the State or 
its insurer will be obtained and wheth-
er recovery action will be taken. The 
State or its insurer will be given appro-
priate notification in accordance with 
State law necessary to obtain contribu-
tion of indemnification. 

§ 536.77 Claims against the ARNG 
tortfeasor individually. 

The procedures set forth in § 536.9(f) 
are applicable. With respect to claims 
arising before 29 December 1981, an 
ARNG driver acting pursuant to the 
authorities cited in § 536.73(a) is not 
protected by the provisions of the Driv-
ers Act (28 U.S.C. 2670(b)) and the driv-
er may be sued individually in State 
court. When this situation occurs, it 
should be monitored closely by ARNG 
authorities. If possible an early deter-
mination will be made as to whether 
any private insurance of the ARNG 
tortfeasor is applicable. Where such in-
surance is applicable and the claim 
against the United States is of doubtful 
validity, final actions will be withheld 
pending resolution of the demand 
against the ARNG tortfeasor. If, in the 
opinion of the claims approving or set-
tlement authority, such insurance is 
applicable and the claim against the 
United States is payable in full or in a 
reduced amount, settlement efforts 
will be made either together with the 
insurer or singly by the United States. 
Any settlement will not include 
amounts recovered or recoverable as in 
§ 536.9. If the insurance is not applica-
ble, settlement or disapproval action 
will proceed without further delay. 

§ 536.78 When claim must be pre-
sented. 

A claim may be settled under §§ 536.70 
through 536.81 only if presented in writ-
ing within 2 years after it accrues, ex-
cept that if it accrues in time of war or 
armed conflict, or if war or armed con-
flict intervenes within 2 years after it 
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accrues, and if good cause is shown, the 
claim may be presented not later than 
2 years after war or armed conflict is 
terminated. As used in this section, a 
war or armed conflict is one in which 
any Armed Force of the United States 
is engaged. The dates of commence-
ment and termination of an armed con-
flict must be established by concurrent 
resolution of Congress or by determina-
tion of the President. 

§ 536.79 Where claim must be pre-
sented. 

A claim must be presented to the ap-
propriate Federal agency. Receipt of a 
written claim by any full time officer 
or employee of the National Guard will 
be considered receipt. However, the 
statute of limitations is tolled if a 
claim is filed with a State agency, the 
claim purports to be under the NGCA 
and it is forwarded to the Army within 
6 months, or the claimant makes in-
quiry of the Army concerning the 
claim within 6 months. If a claim is re-
ceived by a DA official who is not a 
claims approval or settlement author-
ity, the claim will be transmitted with-
out delay to the nearest approval or 
settlement authority. 

§ 536.80 Procedures. 
(a) The form of a claim under §§ 536.70 

through 536.81 will be as described in 
§ 536.5 (d) and (e). 

(b) So far as they are not incon-
sistent with §§ 536.70 through 536.81, the 
guidance set forth in §§ 536.10 through 
536.12 will be followed in processing a 
claim under §§ 536.70 through 536.81. 

(c) The following provisions are ap-
plicable to claims under §§ 536.70 
through 536.81 and are hereby incor-
porated by reference: 

(1) § 536.28 (applicable law); 
(2) § 536.29 (determination of quan-

tum); 
(3) § 536.31 (claims over $100,000); 
(4) § 536.32 (settlement procedures); 
(5) § 536.33 (attorney fees). 

§ 536.81 Settlement agreement. 
Procedures concerning settlement 

agreements will be in accordance with 
§ 536.10, except that the agreement will 
be modified to include a State and its 
National Guard in most cases. A copy 
of the agreement will be furnished to 

State authorities and the individual 
tortfeasor. 

Subpart D—Claims Incident to Use 
of Government Vehicles and 
Other Property of the United 
States Not Cognizable Under 
Other Law 

§ 536.90 Statutory authority. 
The statutory authority for §§ 536.90 

through 536.97 is contained in the act of 
9 October 1962 (76 Stat. 767, 10 U.S.C. 
2737). This statute is commonly called 
the ‘‘Nonscope Claims Act.’’ For the 
purposes of §§ 536.90 through 536.97, a 
Government installation is a facility 
having fixed boundaries owned or con-
trolled by the Government, and a vehi-
cle includes every description of car-
riage or other artificial contrivance 
used, or capable of being used, as a 
means of transportation on land (1 
U.S.C. 4). 

§ 536.91 Scope. 
(a) Sections 536.90 through 536.97 pre-

scribe the substantive bases and special 
procedural requirements for the admin-
istrative settlement and payment, in 
an amount not more than $1,000, of any 
claim against the United States not 
cognizable under any other provision of 
law for damage to or loss of property, 
or for personal injury or death, caused 
by military personnel or civilian em-
ployees of the DA or by civilian em-
ployees of the DoD incident to the use 
of a United States vehicle at any place 
or incident to the use of other United 
States property on a Government in-
stallation. 

(b) Any claim in which there appears 
to be a disputed issue relating to 
whether the employee was acting with-
in the scope of employment will be 
considered under §§ 536.20 through 
536.35, § 536.50, or §§ 536.70 through 536.81 
as applicable. Only when all parties, to 
include an insurer, agree that there is 
no ‘‘in scope’’ issue will §§ 536.90 
through 536.97 be used. 

§ 536.92 Claims payable. 
(a) General. A claim for personal in-

jury, death, or damage to or loss of 
property, real or personal, is payable 
under §§ 536.90 through 536.97 when 
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(1) Caused by the act or omission, 
negligent, wrongful, or otherwise in-
volving fault, of military personnel of 
the DA or the ARNG, or civilian em-
ployees of the DA or the ARNG— 

(i) Incident to the use of a vehicle of 
the United States at any place. 

(ii) Incident to the use of any other 
property of the United States on a Gov-
ernment installation. 

(2) The claim may not be settled 
under any other claims statute and 
claims regulation available to the DA 
for the administrative settlement of 
claims. 

(3) The claim has been determined to 
be meritorious, and the approval or 
settlement authority has obtained a 
settlement agreement in an amount 
not in excess of $1,000 in full satisfac-
tion of the claim prior to approval of 
the claim for payment. 

(b) Personal injury or death. A claim 
for personal injury or death is allow-
able only for the cost of reasonable 
medical, hospital, or burial expenses 
actually incurred and not otherwise 
furnished or paid by the United States. 

(c) Property loss or damage. A claim 
for damage to or loss of property is al-
lowable only for the cost of reasonable 
repairs or value at time of loss, which-
ever is less. 

§ 536.93 Claims not payable. 
A claim is not allowable under 

§§ 536.90 through 536.97 that— 
(a) Results wholly or partly from the 

negligent or wrongful act of the claim-
ant, his or her agent or employee. The 
doctrine of comparative negligence is 
not applicable. 

(b) Is for medical, hospital, and bur-
ial expenses furnished or paid by the 
United States. 

(c) Is for any element of damage per-
taining to personal injuries or death 
other than provided in § 536.92(b). All 
other items of damage, for example, 
compensation for loss of earnings and 
services, diminution of earning capac-
ity, anticipated medical expenses, 
physical disfigurement, and pain and 
suffering, are not payable. 

(d) Is for loss of use of property or for 
the cost of a substitute property, for 
example, a rental. 

(e) Is legally recoverable by the 
claimant under an indemnifying law or 

indemnity contract. If the claim is le-
gally recoverable in part, that part re-
coverable by the claimant is not pay-
able. 

(f) Is a subrogated claim. 

§ 536.94 When claim must be pre-
sented. 

A claim may be settled under §§ 536.90 
through 536.97 only if it is presented in 
writing within 2 years after it accrues. 

§ 536.95 Procedures. 

So far as not inconsistent with 
§§ 536.90 through 536.97, the procedures 
for the investigation and processing of 
claims contained in §§ 536.1 through 
536.13 will be followed. 

§ 536.96 Settlement agreement. 

A claim may not be paid under 
§§ 536.90 through 536.97 unless the 
amount tendered is accepted by the 
claimant in full satisfaction. A settle-
ment agreement (§ 536.10) is required 
before payment. 

§ 536.97 Reconsideration. 

(a) An approval or settlement author-
ity may reconsider the quantum of a 
claim upon request of the claimant or 
someone acting in his behalf. In the ab-
sence of such a request, an approval or 
settlement authority may on his own 
initiative reconsider the quantum of a 
claim. Reconsideration may occur even 
in a claim which was previously dis-
approved in whole or in part (even 
though a settlement agreement has 
been executed) when it appears that his 
or her original action was incorrect in 
law or fact based on the evidence of 
record at the time of the action or sub-
sequently received. If he or she deter-
mines that the original action was in-
correct, he or she will modify the ac-
tion and, if appropriate, make a supple-
mental payment. If the original action 
is determined correct, the claimant 
will be so notified. The basis for either 
action will be stated in a memorandum 
included in the file. 

(b) An approval or settlement author-
ity may reconsider the applicability of 
§§ 536.90 through 536.97 to a claim upon 
request of the claimant or someone 
acting in his behalf, or on his own ini-
tiative. Such reconsideration may 
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occur even though all parties had pre-
viously agreed per § 536.91(b) when it 
appears that this agreement was incor-
rect in law or fact based on the evi-
dence of record at the time of the 
agreement or subsequently received. If 
he or she determines the agreement to 
be incorrect, the claim will be reproc-
essed under the applicable sections of 
this regulation. If he or she determines 
the agreement to have been correct, 
that is, that §§ 536.90 through 536.97 are 
applicable, he or she will so advise the 
claimant. This advice will include ref-
erence to any appeal or judicial rem-
edies available under the section which 
the claimant alleges the claim should 
be processed under. 

(c) A successor or higher approval or 
settlement authority may also recon-
sider the original action on a claim as 
in paragraph (a) or (b) of this section, 
but only on the basis of fraud substan-
tial new evidence, errors in calculation 
or mistake (misinterpretation) of law. 

(d) A request for reconsideration 
should indicate fully the legal or fac-
tual basis asserted as grounds for re-
lief. 

PART 537—CLAIMS ON BEHALF OF 
THE UNITED STATES 

Subpart A—Claims for Damage to or Loss 
or Destruction of Army (DA) Property 

Sec. 
537.1 General. 
537.2 Recovery of property unlawfully de-

tained by civilians. 
537.6 Maritime casualties; claims in favor of 

the United States. 
537.7 Maritime claims. 

Subpart B—Claims for the Reasonable 
Value of Medical Care Furnished by 
the Army 

537.21 General. 
537.22 Basic considerations. 
537.23 Predemand procedures. 
537.24 Post demand procedures. 

AUTHORITY: 10 U.S.C. 3012; sections 537.21 
through 537.24 issued under 42 U.S.C. 2651– 
2653; 

SOURCE: 54 FR 43914, Oct. 27, 1989, unless 
otherwise noted. 

Subpart A—Claims for Damage to 
or Loss or Destruction of Army 
(DA) Property 

§ 537.1 General. 

(a) Purpose. This section prescribes, 
within the limitations indicated in AR 
27–20 (AR 27–20 and other Army Regula-
tions referenced herein are available 
thru: National Technical Information 
Services, U.S. Department of Com-
merce, 5285 Port Royal Road, Spring-
field, VA 22161), and in paragraph (b) of 
this section, the procedures for the in-
vestigation, determination, assertion, 
and collection, including compromise 
and termination of collection action, of 
claims in favor of the United States for 
damage to or loss or destruction of De-
partment of the Army (DA) property. 

(b) Applicability and scope. (1) Other 
regulations establish systems of prop-
erty accountability and responsibility; 
prescribe procedures for the investiga-
tion of loss, damage, or destruction by 
causes other than fair wear and tear in 
the service; and provide for the admin-
istrative collection of charges against 
military and civilian personnel of the 
United States, contractors and com-
mon carriers, and other individuals and 
legal entities from whom collection 
may be made without litigation. When 
the investigation so prescribed results 
in preliminary indication of pecuniary 
liability, and no other method of col-
lection is provided, the matter is re-
ferred for action under this section. 
This relationship exists with regard 
to— 

(i) Property under the control of the 
DA. 

(ii) Property of the Defense Logistics 
Agency in the custody of the DA. 

(iii) Property of nonappropriated 
funds of the DA (except Army and Air 
Force Exchange Service property un-
less a special agreement exists). See 
AR 215–1 and AR 215–2. 

(iv) Federal property made available 
to the Army National Guard (ARNG). 

(2) This section does not apply to— 
(i) Claims arising from marine cas-

ualties. 
(ii) Claims for damage to property 

funded by civil functions appropria-
tions. 
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