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appear, where practicable, in any pat-
ent, domestic or foreign, which may
issue on such invention.

(c) In applying the provisions of para-
graphs (a) and (b) of this section, to the
facts and circumstances relating to the
making of any particular invention, it
shall be presumed that an invention
made by an employee who is employed
or assigned (1) to invent or improve or
perfect any art, machine, manufacture,
or composition of matter, (2) to con-
duct or perform research, development
work, or both, (3) to supervise, direct,
coordinate, or review Government fi-
nanced or conducted research, develop-
ment work, or both, or (4) to act in a li-
aison capacity among governmental or
nongovernmental agencies or individ-
uals engaged in such work, falls within
the provisions of paragraph (a) of this
section, and it shall be presumed that
any invention made by any other em-
ployee falls within the provisions of
paragraph (b) of this section. Either
presumption may be rebutted by a
showing of the facts and circumstances
and shall not preclude a determination
that these facts and circumstances jus-
tify leaving the entire right, title and
interest in and to the invention in the
Government employee, subject to law.

(d) In any case wherein the Govern-
ment neither (1) obtains the entire do-
mestic right, title and interest in and
to an invention pursuant to the provi-
sions of paragraph (a) of this section,
nor (2) reserves a nonexclusive, irrev-
ocable, royalty-free license in the in-
vention, with power to grant licenses
for all governmental purposes, pursu-
ant to the provisions of paragraph (b)
of this section, the Government shall
leave the entire right, title and inter-
est in and to the invention in the Gov-
ernment employee, subject to law.

§7.4 Option to acquire foreign rights.

In any case where it is determined
that all domestic rights should be as-
signed to the Government, it shall fur-
ther be determined, pursuant to Execu-
tive Order 98656 and Government-wide
regulations issued thereunder, that the
Government shall reserve an option to
require the assignment of such rights
in all or in any specified foreign coun-
tries. In case where the inventor is not
required to assign the patent rights in
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any foreign country or countries to the
Government or the Government fails to
exercise its option within such period
of time as may be provided by regula-
tions issued by the Commissioner of
Patents, any application for a patent
which may be filed in such country or
countries by the inventor or his as-
signee shall nevertheless be subject to
a nonexclusive, irrevocable, royalty-
free license to the Government for all
governmental purposes, including the
power to issue sublicenses for use in be-
half of the Government and/or in fur-
therance of the foreign policies of the
Government.

§7.7 Notice to employee of determina-
tion.

The employee-inventor shall be noti-
fied in writing of the Department’s de-
termination of the rights to his inven-
tion and of his right of appeal, if any.
Notice need not be given if the em-
ployee stated in writing that he would
agree to the determination of owner-
ship which was in fact made.

§7.8 Employee’s right of appeal.

An employee who is aggrieved by a
determination of the Department may
appeal to the Commissioner of Patents,
pursuant to section 4(d) of Executive
Order 10096, as amended by Executive
Order 10930, and regulations issued
thereunder, by filing a written appeal
with the Commissioner, in duplicate,
and a copy of the appeal with the Sec-
retary within 30 days (or such longer
period as the Commissioner may, for
good cause, fix in any case) after re-
ceiving written notice of such deter-
mination.

PART 8—DEMANDS FOR TESTI-
MONY OR RECORDS IN LEGAL
PROCEEDINGS

Sec.

8.1 What is the scope and applicability of
this part?

8.2 What definitions apply?

8.3 What are the requirements for submit-
ting a demand for testimony or records?

8.4 What procedures are followed in re-
sponse to a demand for testimony?

8.5 What procedures are followed in re-
sponse to a demand for records?
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AUTHORITY: 5 U.S.C. 301; 5 U.S.C. 552; 20
U.S.C. 3474, unless otherwise noted.

SOURCE: 57 FR 34646, Aug. 5, 1992, unless
otherwise noted.

§8.1 What is the scope and applica-
bility of this part?

(a) Except as provided in paragraph
(c) of this section, this part establishes
the procedures to be followed if the De-
partment or any departmental em-
ployee receives a demand for—

(1) Testimony by an employee con-
cerning—

(i) Records contained in the files of
the Department;

(ii) Information relating to records
contained in the files of the Depart-
ment; or

(iii) Information or records acquired
or produced by the employee in the
course of his or her official duties or
because of the employee’s official sta-
tus; or

(2) The production or disclosure of
any information or records referred to
in paragraph (a)(1) of this section.

(b) This part does not create any
right or benefit, substantive or proce-
dural, enforceable by any person
against the Department.

(c) This part does not apply to—

(1) Any proceeding in which the
United States is a party before an adju-
dicative authority;

(2) A demand for testimony or
records made by either House of Con-
gress or, to the extent of matter within
its jurisdiction, any committee or sub-
committee of Congress; or

(3) An appearance by an employee in
his or her private capacity in a legal
proceeding in which the employee’s
testimony does not relate to the mis-
sion or functions of the Department.

(Authority: 5 U.S.C. 301; 20 U.S.C. 3474)

§8.2 What definitions apply?

The following definitions apply to
this part:

Adjudicative authority includes, but is
not limited to—

(1) A court of law or other judicial fo-
rums; and

(2) Mediation, arbitration, or other
forums for dispute resolution.

Demand includes a subpoena, sub-
poena duces tecum, request, order, or
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other notice for testimony or records
arising in a legal proceeding.

Department means the U.S. Depart-
ment of Education.

Employee means a current employee
or official of the Department or of an
advisory committee of the Department,
including a special government em-
ployee, unless specifically provided
otherwise in this part.

Legal proceeding means—

(1) A proceeding before an adjudica-
tive authority;

(2) A legislative proceeding, except
for a proceeding before either House of
Congress or before any committee or
subcommittee of Congress, to the ex-
tent of matter within the committee’s
or subcommittee’s jurisdiction; or

(3) An administrative proceeding.

Secretary means the Secretary of
Education or an official or employee of
the Department acting for the Sec-
retary under a delegation of authority.

Testimony means statements made in
connection with a legal proceeding, in-
cluding but not limited to statements
in court or other forums, depositions,
declarations, affidavits, or responses to
interrogatories.

United States means the Federal Gov-
ernment of the United States and any
of its agencies or instrumentalities.

(Authority: 5 U.S.C. 301; 20 U.S.C. 3474)

§8.3 What are the requirements for
submitting a demand for testimony
or records?

(a) A demand for testimony of an em-
ployee or former employee, or a de-
mand for records issued pursuant to
the rules governing the legal pro-
ceeding in which the demand arises—

(1) Must be in writing; and

(2) Must state the nature of the re-
quested testimony or records and why
the information sought is unavailable
by any other means.

(b) Service of a demand for testimony
of an employee or former employee
must be made on the employee or
former employee whose testimony is
demanded, with a copy simultaneously
delivered to the General Counsel, U.S.
Department of Education, Office of the
General Counsel, 400 Maryland Avenue,
SW., room 4083, FOB-6, Washington, DC
20202-2100.
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(c) Service of a demand for records,
as described in §8.5(a)(1), must be made
on an employee or former employee
who has custody of the records, with a
copy simultaneously delivered to the
General Counsel at the address listed
in paragraph (b) of this section. For as-
sistance in identifying the custodian of
the specific records demanded, contact
the Records Management Branch Chief,
Office of Information Resources Man-
agement, U.S. Department of Edu-
cation, 7th and D Streets, SW., ROB-3,
Washington, DC 20202-4753.

(Authority: 5 U.S.C. 301; 20 U.S.C. 3474)

(Approved by the Office of Management and
Budget under control number 1801-0002)

[67 FR 34646, Aug. 5, 1992, as amended at 58
FR 7860, Feb. 9, 1993]

§8.4 What procedures are followed in
response to a demand for testi-
mony?

(a) After an employee receives a de-
mand for testimony, the employee
shall immediately notify the Secretary
and request instructions.

(b) An employee may not give testi-
mony without the prior written au-
thorization of the Secretary.

(c)(1) The Secretary may allow an
employee to testify if the Secretary de-
termines that the demand satisfies the
requirements of §8.3 and that granting
permission—

(i) Would be appropriate under the
rules of procedure governing the mat-
ter in which the demand arises and
other applicable laws, rules, and regu-
lations; and

(ii) Would not be contrary to an in-
terest of the United States, which in-
cludes furthering a public interest of
the Department and protecting the
human and financial resources of the
United States.

(2) The Secretary may establish con-
ditions under which the employee may
testify.

(d) If a response to a demand for tes-
timony is required before the Secretary
determines whether to allow an em-
ployee to testify, the employee or
counsel for the employee shall—

(1) Inform the court or other author-
ity of the regulations in this part; and

(2) Request that the demand be
stayed pending the employee’s receipt
of the Secretary’s instructions.
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(e) If the court or other authority de-
clines the request for a stay, or rules
that the employee must comply with
the demand regardless of the Sec-
retary’s instructions, the employee or
counsel for the employee shall respect-
fully decline to comply with the de-
mand, citing United States ex rel. Touhy
v. Ragen, 340 U.S. 462 (1951), and the
regulations in this part.

(Authority: 5 U.S.C. 301; 20 U.S.C. 3474)

§8.5 What procedures are followed in
response to a demand for records?

(a)(1) After an employee receives a
demand for records issued pursuant to
the rules governing the legal pro-
ceeding in which the demand arises,
the employee shall immediately notify
the Secretary and request instructions.

(2) If an employee receives any other
demand for records, the Department—

(i) Considers the demand to be a re-
quest for records under the Freedom of
Information Act; and

(ii) Handles the demand under rules
governing public disclosure, as estab-
lished in 34 CFR part 5.

(b) An employee may not produce
records in response to a demand as de-
scribed in paragraph (a)(1) of this sec-
tion without the prior written author-
ization of the Secretary.

(c) The Secretary may make these
records available if the Secretary de-
termines that the demand satisfies the
requirements of§8.3and that disclo-
sure—

(1) Would be appropriate under the
rules of procedure governing the mat-
ter in which the demand arises and
other applicable laws, rules, and regu-
lations; and

(2) Would not be contrary to an inter-
est of the United States, which in-
cludes furthering a public interest of
the Department and protecting the
human and financial resources of the
United States.

(d) If a response to a demand for
records as described in paragraph (a)(1)
of this section is required before the
Secretary determines whether to allow
an employee to produce those records,
the employee or counsel for the em-
ployee shall—

(1) Inform the court or other author-
ity of the regulations in this part; and
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(2) Request that the demand be
stayed pending the employee’s receipt
of the Secretary’s instructions.

(e) If the court or other authority de-
clines the request for a stay, or rules
that the employee must comply with
the demand regardless of the Sec-
retary’s instructions, the employee or
counsel for the employee shall respect-
fully decline to comply with the de-
mand, citing United States ex rel. Touhy
v. Ragen, 340 U.S. 462 (1951), and the
regulations in this part.

(Authority: 5 U.S.C. 301, 5 U.S.C. 552; 20
U.S8.C. 3474)

PART 12—DISPOSAL AND UTILIZA-
TION OF SURPLUS FEDERAL REAL
PROPERTY FOR EDUCATIONAL
PURPOSES

Subpart A—General

Sec.

12.1 What is the scope of this part?

12.2 What definitions apply?

12.3 What other regulations apply to this
program?

Subpart B—Distribution of Surplus Federal
Real Property

12.4 How does the Secretary provide notice
of availability of surplus Federal real
property?

12.5 Who may apply for surplus Federal real
property?

12.6 What must an application for surplus
Federal real property contain?

12.7 How is surplus Federal real property
disposed of when there is more than one
applicant?

12.8 What transfer or lease
does the Secretary use?
12.9 What warranties does the Secretary

give?

12.10 How is a Public Benefit Allowance
(PBA) calculated?

instruments

Subpart C—Conditions Applicable to
Transfers or Leases

12.11 What statutory provisions and Execu-
tive Orders apply to transfers of surplus
Federal real property?

12.12 What are the terms and conditions of
transfers or leases of surplus Federal real
property?

12.13 When is use of the transferred surplus
Federal real property by entities other
than the transferee or lessee permissible?
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Subpart D—Enforcement

12.14 What are the sanctions for noncompli-
ance with a term or condition of a trans-
fer or lease of surplus Federal real prop-
erty?

Subpart E—Abrogation

12.15 What are the procedures for securing
an abrogation of the conditions and re-
strictions contained in the conveyance
instrument?

APPENDIX A TO PART 12—PUBLIC BENEFIT AL-
LOWANCE FOR TRANSFER OF SURPLUS FED-
ERAL REAL PROPERTY FOR EDUCATIONAL
PURPOSES

AUTHORITY: 40 U.S.C. 471-488; 20 U.S.C. 3401
et seq.; 42 U.S.C. 2000d (1) et seq.; 20 U.S.C. 1681
et seq.; 29 U.S.C. 794 et seq.; 42 U.S.C. 4332.

SOURCE: 57 FR 60394, Dec. 18, 1992, unless
otherwise noted.

Subpart A—General

§12.1 What is the scope of this part?

This part is applicable to surplus
Federal real property located within
any State that is appropriate for as-
signment to, or that has been assigned
to, the Secretary by the Administrator
for transfer for educational purposes,
as provided for in section 203(k) of the
Federal Property and Administrative
Services Act of 1949, as amended, 63
Stat. 377 (40 U.S.C. 471 et seq.).

(Authority: 40 U.S.C. 484(k))

§12.2 What definitions apply?

(a) Definitions in the Act. The fol-
lowing terms used in this part are de-
fined in section 472 of the Act:

Administrator
Surplus property

(b) Definitions in the Education Depart-
ment General Administrative Regulations
(EDGAR). The following terms used in
this part are defined in 34 CFR 77.1:

Department
Secretary
State

(c) Other definitions: The following
definitions also apply to this part:

Abrogation means the procedure the
Secretary may use to release the trans-
feree of surplus Federal real property
from the covenants, conditions, res-
ervations, and restrictions contained in
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