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§16.124

eligibility requirements and program
criteria, factors such as whether the
applicant has been subject to a termi-
nation or suspension under paragarph
(a) of this section and whether the ap-
plicant or the person or persons who
would direct or has have directed the
scientific and technical aspects of an
activity has have, in the judgment of
the department or agency head, mate-
rially failed to discharge responsibility
for the protection of the rights and
welfare of human subjects (whether or
not the research was subject to federal
regulation).

§16.124 Conditions.

With respect to any research project
or any class of research projects the de-
partment or agency head may impose
additional conditions prior to or at the
time of approval when in the judgment
of the department or agency head addi-
tional conditions are necessary for the
protection of human subjects.

PART 17—MEDICAL

DEFINITIONS AND ACTIVE DUTY

Sec.
17.30 Definitions.
17.31 Duty periods defined.

PROTECTION OF PATIENT RIGHTS

17.32 Informed consent and advance health
care planning.
17.33 Patients’ rights.

TENTATIVE ELIGIBILITY DETERMINATIONS
17.34 Tentative eligibility determinations.

HOSPITAL OR NURSING HOME CARE AND
MEDICAL SERVICES IN FOREIGN COUNTRIES

17.35 Hospital care and medical services in
foreign countries.

ENROLLMENT PROVISIONS AND MEDICAL
BENEFITS PACKAGE

17.36 Enrollment—provision of hospital and
outpatient care to veterans.

17.37 Enrollment not required—provision of
hospital and outpatient care to veterans.

17.38 Medical benefits package.

17.39 Certain Filipino veterans.

17.40 Additional services for indigents.

EXAMINATIONS AND OBSERVATION AND
EXAMINATION

17.41 Persons eligible for hospital observa-
tion and physical examination.
17.42 Examinations on an outpatient basis.
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HOSPITAL, DOMICILIARY AND NURSING HOME
CARE

17.43 Persons entitled to hospital or domi-
ciliary care.

17.44 Hospital care for certain retirees with
chronic disability (Executive Orders
10122, 10400 and 11733).

17.45 Hospital care for research purposes.

17.46 Eligibility for hospital, domiciliary or
nursing home care of persons discharged
or released from active military, naval,
or air service.

17.47 Considerations applicable in deter-
mining eligibility for hospital, nursing
home or domiciliary care.

17.48 Compensated Work Therapy/Transi-
tional Residences program.

17.49 Priorities for outpatient medical serv-
ices and inpatient hospital care.

USE OF DEPARTMENT OF DEFENSE, PUBLIC
HEALTH SERVICE OR OTHER FEDERAL HOS-
PITALS

17.50 Use of Department of Defense, Public
Health Service or other Federal hospitals
with beds allocated to the Department of
Veterans Affairs.

17.51 Emergency use of Department of De-
fense, Public Health Service or other
Federal hospitals.

USE OF PUBLIC OR PRIVATE HOSPITALS

17.562 Hospital care and medical services in
non-VA facilities.

17.53 Limitations on use of public or private
hospitals.

17.564 Necessity for prior authorization.

17.55 Payment for authorized public or pri-
vate hospital care.

17.56 Payment for non-VA physician and
other health care professional services.

USE OF COMMUNITY NURSING HOME CARE
FACILITIES

17.57 TUse of community nursing homes.
17.60 Extensions of community nursing
home care beyond six months.

COMMUNITY RESIDENTIAL CARE

17.61 Eligibility.

17.62 Definitions.

17.63 Approval of community residental
care facilities.

17.64 Exceptions to standards in community
residential care facilities.

17.65 Duration of approval.

17.66 Notice of noncompliance with VA
standards.

17.67 Request for a hearing.

17.68 Notice and conduct of hearing.

17.69 Waiver of opportunity for hearing.

17.70 Written decision following a hearing.

17.71 Revocation of VA approval.

17.72 Availability of information.
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USE OF SERVICES OF OTHER FEDERAL
AGENCIES

17.80 Alcohol and drug dependence or abuse
treatment and rehabilitation in residen-
tial and nonresidential facilities by con-
tract.

17.81 Contracts for residential treatment
services for veterans with alcohol or drug
dependence or abuse disabilities.

17.82 Contracts for outpatient services for
veterans with alcohol or drug dependence
or abuse disabilities.

17.83 Limitations on payment for alcohol
and drug dependence or abuse treatment
and rehabilitation.

RESEARCH-RELATED INJURIES

17.85 Treatment of research-related injuries
to human subjects.

VOCATIONAL TRAINING AND HEALTH-CARE ELI-
GIBILITY PROTECTION FOR PENSION RECIPI-
ENTS

17.90 Medical care for veterans receiving vo-
cational training under 38 U.S.C. chapter
15.

17.91 Protection of health-care eligibility.

OUTPATIENT TREATMENT

17.92 Outpatient care for research purposes.

17.93 Eligibility for outpatient services.

17.94 Outpatient medical services for mili-
tary retirees and other beneficiaries.

17.95 Outpatient medical services for De-
partment of Veterans Affairs employees
and others in emergencies.

17.96 Medication prescribed by non-VA phy-
sicians.

17.97 Prescriptions in Alaska, and terri-
tories and possessions.

17.98 Mental health services.

BREAKING APPOINTMENTS

17.100 Refusal of treatment by unneces-
sarily breaking appointments.

CHARGES, WAIVERS, AND COLLECTIONS

17.101 Collection or recovery by VA for med-
ical care or services provided or fur-
nished to a veteran for a nonservice-con-
nected disability.

17.102 Charges for care or services.

17.103 Referrals of compromise settlement
offers.

17.104 Terminations and suspensions.

17.106 Waivers.

DISCIPLINARY CONTROL OF BENEFICIARIES RE-
CEIVING HOSPITAL, DOMICILIARY OR NURSING
HOME CARE

17.106 Authority for disciplinary action.

COPAYMENTS

17.108 Copayments for inpatient hospital
care and outpatient medical care.
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17.110 Copayments for medication.
17.111 Copayments for extended care serv-
ices.

CEREMONIES

17.112 Services or ceremonies on Depart-
ment of Veterans Affairs hospital or cen-
ter reservations.

REIMBURSEMENT FOR LOSS BY NATURAL DIS-
ASTER OF PERSONAL EFFECTS OF HOSPITAL-
IZED OR NURSING HOME PATIENTS

17.113 Conditions of custody.

17.114 Submittal of claim for reimburse-
ment.

17.115 Claims in cases of incompetent pa-
tients.

REIMBURSEMENT TO EMPLOYEES FOR THE COST
OF REPAIRING OR REPLACING CERTAIN PER-
SONAL PROPERTY DAMAGED OR DESTROYED
BY PATIENTS OR MEMBERS

17.116 Adjudication of claims.

PAYMENT AND REIMBURSEMENT OF THE EX-
PENSES OF MEDICAL SERVICES NOT PRE-
VIOUSLY AUTHORIZED

17.120 Payment or reimbursement of the ex-
penses of hospital care and other medical
services not previously authorized.

17.121 Limitations on payment or reim-
bursement of the costs of emergency hos-
pital care and medical services not pre-
viously authorized.

17.122 Payment or reimbursement of the ex-
penses of repairs to prosthetic appliances
and similar devices furnished without
prior authorization.

17.123 Claimants.

17.124 Preparation of claims.

17.125 Where to file claims.

17.126 Timely filing.

17.127 Date of filing claims.

17.128 Allowable rates and fees.

17.129 Retroactive payments prohibited.

17.130 Payment for treatment dependent
upon preference prohibited.

17.131 Payment of abandoned claims prohib-
ited.

17.132 Appeals.

RECONSIDERATION OF DENIED CLAIMS
17.133 Procedures.

DELEGATIONS OF AUTHORITY

17.140 Authority to adjudicate reimburse-
ment claims.

17.141 Authority to adjudicate foreign reim-
bursement claims.

17.142 Authority to approve sharing agree-
ments, contracts for scarce medical spe-
cialist services and contracts for other
medical services.
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TRANSPORTATION OF CLAIMANTS AND
BENEFICIARIES

17.143 Transportation of claimants and
beneficiaries.

17.144 Limitations.

17.145 Approval of unauthorized travel of

claimants and beneficiaries.

PROSTHETIC, SENSORY, AND REHABILITATIVE
AIDS

17.149 Sensori-neural aids.

17.150 Prosthetic and similar appliances.

17.1561 Invalid lifts for recipients of aid and
attendance allowance or special monthly
compensation.

17.152 Devices to assist in overcoming the
handicap of deafness.

17.163 Training in the use of appliances.

17.154 Dog-guides and equipment for blind.

AUTOMOTIVE EQUIPMENT AND DRIVER
TRAINING

17.155 Minimum standards of safety and
quality for automotive adaptive equip-
ment.

17.156 Eligibility for automobile adaptive
equipment.

17.157 Definition-adaptive equipment.

17.158 Limitations on assistance.

17.159 Obtaining vehicles for special driver
training courses.

DENTAL SERVICES

17.160 Authorization of dental examina-
tions.

17.161 Authorization of outpatient dental
treatment.

17.162 Eligibility for Class II dental treat-
ment without rating action.

17.163 Posthospital outpatient dental treat-
ment.

17.164 Patient responsibility in making and
keeping dental appointments.

17.1660 Emergency outpatient dental treat-
ment.

17.166 Dental services for hospital or nurs-
ing home patients and domiciled mem-
bers.

AUTOPSIES
17.170 Autopsies.

VETERANS CANTEEN SERVICE
17.180 Delegation of authority.

AID TO STATES FOR CARE OF VETERANS IN
STATE HOMES

17.190 Recognition of a State home.

17.191 Filing applications.

17.192 Approval of annexes and new facili-
ties.

17.193 Prerequisites for payments to State
homes.

17.194 Aid for domiciliary care.

17.196 Aid for hospital care.
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17.197 Amount of aid payable.

17.198 Department of Veterans Affairs ap-
proval of eligibility required.

17.199 Inspection of recognized State homes.

17.200 Audit of State homes.

SHARING OF MEDICAL FACILITIES, EQUIPMENT,
AND INFORMATION

17.230 Contingency backup to the Depart-
ment of Defense.

17.240 Sharing specialized medical re-
sources.

17.241 Sharing medical information serv-
ices.

17.242 Coordination of programs with De-
partment of Health and Human Services.

GRANTS FOR EXCHANGE OF INFORMATION

17.250 Scope of the grant program.

17.251 The Subcommittee on Academic Af-
fairs.

17.252 Ex officio member of subcommittee.

17.253 Applicants for grants.

17.254 Applications.

17.255 Applications for grants for programs
which include construction projects.

17.256 Amended or supplemental applica-
tions.

17.257 Awards procedures.

17.2568 Terms and conditions to
awards are subject.

17.259 Direct costs.

17.260 Patient care costs to be excluded
from direct costs.

17.261 Indirect costs.

17.262 Authority to approve applications
discretionary.

17.263 Suspension and termination proce-
dures.

17.264 Recoupments and releases.

17.265 Payments.

17.266 Copyrights and patents.

which

CIVILIAN HEALTH AND MEDICAL PROGRAM OF
THE DEPARTMENT OF VETERANS AFFAIRS
(CHAMPVA)—MEDICAL CARE FOR SUR-
VIVORS AND DEPENDENTS OF CERTAIN VET-
ERANS

17.270
17.271
17.272
17.273
17.274
17.275

General provisions.

Eligibility.

Benefit limitations/exclusions.

Preauthorization.

Cost sharing.

Claim filing deadline.

17.276 Appeal/review process.

17.277 Third party liability/medical
cost recovery.

17.278 Confidentiality of records.

care

GRANTS TO THE REPUBLIC OF THE PHILIPPINES

17.350 The program of assistance to the
Philippines.

17.351 Grants for the replacement and up-
grading of equipment at Veterans Memo-
rial Medical Center.
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17.352 Amounts and use of grant funds for
the replacement and upgrading of equip-
ment.

17.3566 Awards procedures.

17.362 Acceptance of medical supplies as
payment.

17.363 Length of stay.

17.364 Eligibility determinations.

17.365 Admission priorities.

17.366 Authorization of emergency admis-
sions.

17.367 Republic of the Philippines to print
forms.

17.369 Inspections.

17.370 Termination of payments.

CONFIDENTIALITY OF HEALTHCARE QUALITY
ASSURANCE REVIEW RECORDS

17.500 General.

17.501 Confidential
ments.

17.502 Applicability of other statutes.

17.503 Improper disclosure.

17.504 Disclosure methods.

17.505 Disclosure authorities.

17.506 Appeal of decision by Veterans
Health Administration to deny disclo-
sure.

17.507 Employee responsibilities.

17.508 Access to quality assurance records
and documents within the agency.

17.509 Authorized disclosure: Non-Depart-
ment of Veterans Affairs requests.

17.510 Redisclosure.

17.511 Penalties for violations.

and privileged docu-

VA HEALTH PROFESSIONAL SCHOLARSHIP
PROGRAM

17.600
17.601
17.602

Purpose.

Definitions.

Eligibility.

17.603 Availability of scholarships.

17.604 Application for the scholarship pro-
gram.

17.605 Selection of participants.

17.606 Award procedures.

17.607 Obligated service.

17.608 Deferment of obligated service.

17.609 Pay during period of obligated serv-
ice.

17.610 Failure to comply with terms and
conditions of participation.

17.611 Bankruptcy.

17.612 Cancellation, waiver, or suspension of
obligation.

TRANSITIONAL HOUSING LOAN PROGRAM

17.800
17.801
17.802
17.803
17.804
17.805

Purpose.

Definitions.

Application provisions.
Order of consideration.
Loan approval criteria.
Additional terms of loans.

§17.30

HEALTH CARE BENEFITS FOR CERTAIN CHIL-
DREN OF VIETNAM VETERANS—SPINA BIFIDA
AND COVERED BIRTH DEFECTS

17.900
17.901
17.902
17.903
17.904
17.905

Definitions.

Provision of health care.
Preauthorization.
Payment.

Review and appeal process.
Medical records.

PAYMENT OR REIMBURSEMENT FOR EMERGENCY
SERVICES FOR NONSERVICE-CONNECTED CON-
DITIONS IN NON-VA FACILITIES

17.1000 Payment or reimbursement for
emergency services for nonservice-con-
nected conditions in non-VA facilities.

17.1001 Definitions.

17.1002 Substantive conditions for payment
or reimbursement.

17.1003 Emergency transportation.

17.1004 Filing claims.

17.1005 Payment limitations.

17.1006 Decisionmakers.

17.1007 Independent right of recovery.

17.1008 Balance billing prohibited.

AUTHORITY: 38 U.S.C. 501, 1721, and as stat-
ed in specific sections.

EDITORIAL NOTE: Nomenclature changes to
part 17 appear at 61 FR 7216, Feb. 27, 1996.

DEFINITIONS AND ACTIVE DUTY

§17.30 Definitions.

When used in Department of Vet-
erans Affairs medical regulations, each
of the following terms shall have the
meaning ascribed to it in this section:

(a) Medical services. The term medical
services includes, in addition to medical
examination, treatment, and rehabili-
tative services:

(1) Surgical services, dental services
and appliances as authorized in §§17.160
through 17.166, optometric and
podiatric services, (in the case of a per-
son otherwise receiving care or services
under this chapter) the preventive
health care services set forth in 38
U.S.C. 1762, wheelchairs, artificial
limbs, trusses and similar appliances,
special clothing made necessary by the
wearing of prosthetic appliances, and
such other supplies or services as are
medically determined to be reasonable
and necessary.

(Authority: 38 U.S.C. 1701(6)(A)(1))

(2) Such consultation, professional
counseling, training and mental health
services as are necessary in connection
with the treatment—

605



§17.31

(i) Of the service-connected disability
of a veteran pursuant to §17.93(a);

(ii) Of the nonservice-connected dis-
ability of a veteran where such services
were initiated during the veteran’s hos-
pitalization and the provision of such
services is essential to permit the re-
lease of the veteran from inpatient
care;
for the members of the immediate fam-
ily or legal guardian of the veteran, or
the individual in whose household such
veteran certifies an intention to live,
as may be essential to the effective
treatment and rehabilitation of the
veteran or dependent or survivor of a
veteran receiving care under §17.84(c).
For the purposes of this paragraph, a
dependent or survivor of a veteran re-
ceiving care under §17.84(c) shall be eli-
gible for the same medical services as a
veteran; and

(3) Transportation and incidental ex-
penses for any person entitled to such
benefits under the provisions of §17.143.

(Authority: 38 U.S.C. 1701(6))

(b) Domiciliary care. The term domi-
ciliary care means the furnishing of a
home to a veteran, embracing the fur-
nishing of shelter, food, clothing and
other comforts of home, including nec-
essary medical services. The term fur-
ther includes travel and incidental ex-
penses pursuant to §17.143.

(Authority: 38 U.S.C. 1701(4))

[23 FR 6498, Aug. 22, 1958, as amended at 24
FR 8326, Oct. 14, 1959; 30 FR 1787, Feb. 9, 1965;
32 FR 6841, Mar. 4, 1967; 32 FR 13813, Oct. 4,
1967; 33 FR 5298, Apr. 3, 1968; 33 FR 19009, Dec.
20, 1968; 34 FR 9339, June 13, 1969; 36 FR 4782,
Mar. 12, 1971; 45 FR 6934, Jan. 31, 1980; 47 FR
58246, Dec. 30, 1982; 49 FR 50029, Dec. 26, 1984;
51 FR 25264, July 10, 1986; 54 FR 14648, Apr. 12,
1989; 61 FR 21965, 21966, May 13, 1996; 62 FR
17072, Apr. 9, 1997]

§17.31 Duty periods defined.

Definitions of duty periods applicable
to eligibility for medical benefits are
as follows:

(a)-(c) [Reserved]

(d) Inactive duty training. The term
inactive duty training means: (1) Duty
(other than full-time duty) prescribed
for Reserves (including commissioned
officers of the Reserve Corps of the
Public Health Service) by the Sec-
retary concerned under section 206,
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title 37 U.S.C., or any other provision
of law;

(2) Special additional duties author-
ized for Reserves (including commis-
sioned officers of the Reserve Corps of
the Public Health Service) by an au-
thority designated by the Secretary
concerned and performed by them on a
voluntary basis in connection with the
prescribed training or maintenance ac-
tivities of the units to which they are
assigned.

(3) Duty (other than full-time duty)
for members of the National Guard or
Air National Guard of any State under
the provisions of law stated in para-
graph (c)(3) of this section.

(4) Inactive duty for training does
not include work or study performed in
connection with correspondence
courses, or attendance at an edu-
cational institution in an inactive sta-
tus, or duty performed as a temporary
member of the Coast Guard Reserve.

[34 FR 9339, June 13, 1969, as amended at 45
FR 6934, Jan. 31, 1980; 45 FR 43169, June 26,
1980; 48 FR 56580, Dec. 22, 1983; 61 FR 21965,
May 13, 1996]

EDITORIAL NOTE: At 61 FR 21965, May 13,
1996, §17.31 was amended by removing (a), (b)
introductory text, (b)(1) through (b)(4), (b)(6),
(b)(7) and (c). Text remaining in effect is set
forth above.

§17.31 Duty periods defined.

Full-time duty as a member of the
Women’s Army Auxiliary Corps, Wom-
en’s Reserve of the Navy and Marine
Corps and Women’s Reserve of the
Coast Guard.

[34 FR 9339, June 13, 1969, as amended at 61
FR 21965, May 13, 1996]

EDITORIAL NOTE: At 61 FR 21965, May 13,
1996, §17.31(b)(b) was redesignated as §17.31.

PROTECTION OF PATIENT RIGHTS

§17.32 Informed consent and advance
health care planning.

(a) Definitions:

Advance Directive. Specific written
statements made by a patient who has
decision-making capacity regarding fu-
ture health care decisions in any of the
following:

(i) VA Living Will. A written state-
ment made by a patient on an author-
ized VA form which sets forth the pa-
tient’s wishes regarding the patient’s
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health care treatment preferences in-
cluding the withholding and with-
drawal of life-sustaining treatment.

(ii) VA Durable Power of Attorney for
Health Care. A written instruction on a
VA form which designates the patient’s
choice of health care agent.

(iii) State-Authoriced Advance Direc-
tive. A non-VA living will, durable
power of attorney for health care, or
other advance health care planning
document, the validity of which is de-
termined pursuant to applicable State
law. For the purposes of this paragraph
and paragraph (h) of this section, ‘‘ap-
plicable State law’ means the law of
the State where the advance directive
was signed, the State where the patient
resided when the advance directive was
signed, the State where the patient
now resides, or the State where the pa-
tient is receiving treatment. VA will
resolve any conflict between those
State laws regarding the validity of the
advance directive by following the law
of the State that gives effect to the ex-
pressed wishes in the advance direc-
tive.

Close friend. Any person eighteen
years or older who has shown care and
concern for the patient’s welfare, who
is familiar with the patient’s activi-
ties, health, religious beliefs and val-
ues, and who has presented a signed
written statement for the record that
describes that person’s relationship to
and familiarity with the patient.

Decision-making capacity. The ability
to understand and appreciate the na-
ture and consequences of health-care
treatment decisions.

Health-care agent. An individual
named by the patient in a Durable
Power of Attorney for Health Care.

Legal guardian. A person appointed
by a court of appropriate jurisdiction
to make decisions for an individual
who has been judicially determined to
be incompetent.

Practitioner. Any physician, dentist,
or health-care professional who has
been granted specific clinical privileges
to perform the treatment or procedure
involved. For the purpose of obtaining
informed consent for medical treat-
ment, the term practitioner includes
medical and dental residents regardless
of whether they have been granted
clinical privileges.

§17.32

Signature consent. The patient’s or
surrogate’s signature on a VA-author-
ized consent form, e.g., a published
numbered VA form (OF 522) or com-
parable form approved by the local VA
facility.

Special guardian. A person appointed
by a court of appropriate jurisdiction
for the specific purpose of making
health-care decisions.

Surrogate. An individual, organiza-
tion or other body authorized under
this section to give informed consent
on behalf of a patient who lacks deci-
sion-making capacity.

(b) Policy. Except as otherwise pro-
vided in this section, all patient care
furnished under title 38 U.S.C. shall be
carried out only with the full and in-
formed consent of the patient or, in ap-
propriate cases, a representative there-
of. In order to give informed consent,
the patient must have decision-making
capacity and be able to communicate
decisions concerning health care. If the
patient lacks decision-making capacity
or has been declared incompetent, con-
sent must be obtained from the pa-
tient’s surrogate. Practitioners may
provide necessary medical care in
emergency situations without the pa-
tient’s or surrogate’s express consent
when immediate medical care is nec-
essary to preserve life or prevent seri-
ous impairment of the health of the pa-
tient or others and the patient is un-
able to consent and the practitioner de-
termines that the patient has no surro-
gate or that waiting to obtain consent
from the patient’s surrogate would in-
crease the hazard to the life or health
of the patient or others. In such cir-
cumstances consent is implied.

(c) General requirements for informed
consent. Informed consent is the freely
given consent that follows a careful ex-
planation by the practitioner to the pa-
tient or the patient’s surrogate of the
proposed diagnostic or therapeutic pro-
cedure or course of treatment. The
practitioner, who has primary respon-
sibility for the patient or who will per-
form the particular procedure or pro-
vide the treatment, must explain in
language understandable to the patient
or surrogate the nature of a proposed
procedure or treatment; the expected
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benefits; reasonably foreseeable associ-
ated risks, complications or side ef-
fects; reasonable and available alter-
natives; and anticipated results if
nothing is done. The patient or surro-
gate must be given the opportunity to
ask questions, to indicate comprehen-
sion of the information provided, and
to grant permission freely without co-
ercion. The practitioner must advise
the patient or surrogate if the proposed
treatment is novel or unorthodox. The
patient or surrogate may withhold or
revoke his or her consent at any time.

(d) Documentation of informed consent.
(1) The informed consent process must
be appropriately documented in the
medical record. In addition, signature
consent is required for all diagnostic
and therapeutic treatments or proce-
dures that:

(i) Require the use of sedation;

(ii) Require anesthesia or narcotic
analgesia;

(iii) Are considered to produce sig-
nificant discomfort to the patient;

(iv) Have a significant risk of com-
plication or morbidity;

(v) Require injections of any sub-
stance into a joint space or body cav-
ity; or

(vi) Involve testing for Human Im-
munodeficiency Virus (HIV).

(2) The patient’s or surrogate’s signa-
ture on a VA-authorized consent form
must be witnessed. The witness’ signa-
ture only attests to the fact that he or
she saw the patient or surrogate and
the practitioner sign the form. When
the patient’s or surrogate’s signature
is indicated by an ‘X, two adults
must witness the act of signing. The
signed form must be filed in the pa-
tient’s medical record. A properly exe-
cuted OF 522 or other VA-authorized
consent form is valid for a period of 30
calendar days. If, however, the treat-
ment plan involves multiple treat-
ments or procedures, it will not be nec-
essary to repeat the informed consent
discussion and documentation so long
as the course of treatment proceeds as
planned, even if treatment extends be-
yond the 30-day period. If there is a
change in the patient’s condition that
might alter the diagnostic or thera-
peutic decision, the consent is auto-
matically rescinded.
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(3) If it is impractical to consult with
the surrogate in person, informed con-
sent may be obtained by mail, fac-
simile, or telephone. A facsimile copy
of a signed consent form is adequate to
proceed with treatment. However, the
surrogate must agree to submit a
signed consent form to the practi-
tioner. If consent is obtained by tele-
phone, the conversation must be
audiotaped or witnessed by a second
VA employee. The name of the person
giving consent and his or her authority
to act as surrogate must be adequately
identified for the record.

(e) Surrogate consent. If the practi-
tioner who has primary responsibility
for the patient determines that the pa-
tient lacks decision-making capacity
and is unlikely to regain it within a
reasonable period of time, informed
consent must be obtained from the pa-
tient’s surrogate. Patients who are in-
capable of giving consent as a matter
of law, i.e., persons judicially deter-
mined to be incompetent and minors
not otherwise able to provide informed
consent, will be deemed to lack deci-
sion-making capacity for the purposes
of this section. If the patient is consid-
ered a minor in the state where the VA
facility is located and cannot consent
to medical treatment, consent must be
obtained from the patient’s parent or
legal guardian. The surrogate generally
assumes the same rights and respon-
sibilities as the patient in the informed
consent process. The surrogate’s deci-
sion must be based on his or her knowl-
edge of what the patient would have
wanted, i.e., substituted judgment. If
the patient’s wishes are unknown, the
decision must be based on the patient’s
best interest. The following persons are
authorized to consent on behalf of pa-
tients who lack decision-making capac-
ity in the following order of priority:

(1) Health-care agent;

(2) Legal guardian or special guard-
ian;

(3) Next-of-kin: a close relative of the
patient eighteen years of age or older,
in the following priority: spouse, child,
parent, sibling, grandparent, or grand-
child; or

(4) Close friend.

(f) Consent for patients without surro-
gates. (1) If none of the surrogates list-
ed in paragraph (e) of this section are
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available, the practitioner may request
Regional Counsel assistance to obtain
a special guardian for health care or
follow the procedures outlined in this
paragraph (f).

(2) Facilities may use the following
process to make treatment decisions
for patients who lack decision-making
capacity and have no surrogate. For
treatments or procedures that involve
minimal risk, the practitioner must
verify that no authorized surrogate can
be located. The practitioner must at-
tempt to explain the nature and pur-
pose of the proposed treatment to the
patient and enter this information in
the medical record. For procedures
that require signature consent, the
practitioner must certify that the pa-
tient has no surrogate. The attending
physician and the Chief of Service (or
his or her designee) must indicate their
approval of the treatment decision in
writing. Any decision to withhold or
withdraw life-sustaining treatment for
such patients must be reviewed by a
multi-disciplinary committee ap-
pointed by the facility Director. The
committee functions as the patient’s
advocate and may not include members
of the treatment team. The committee
must submit its findings and rec-
ommendations in a written report to
the Chief of Staff who must note his or
her approval of the report in writing.
After reviewing the record, the facility
Director may concur with the decision
to withhold or withdraw life support or
request further review by Regional
Counsel.

(g) Special consent situations. In addi-
tion to the other requirements of this
section, additional protections are re-
quired in the following situations.

(1) No patient will undergo any un-
usual or extremely hazardous treat-
ment or procedure, e.g., that which
might result in irreversible brain dam-
age or sterilization, except as provided
in this paragraph (g). Before treatment
is initiated, the patient or surrogate
must be given adequate opportunity to
consult with independent specialists,
legal counsel or other interested par-
ties of his or her choosing. The pa-
tient’s or surrogate’s signature on a
VA authorized consent form must be
witnessed by someone who is not affili-
ated with the VA health-care facility,
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e.g., spouse, legal guardian, or patient
advocate. If a surrogate makes the
treatment decision, a multi-discipli-
nary committee, appointed by the fa-
cility Director, must review that deci-
sion to ensure it is consistent with the
patient’s wishes or in his or her best
interest. The committee functions as
the patient’s advocate and may not in-
clude members of the treatment team.
The committee must submit its find-
ings and recommendations in a written
report to the facility Director. The Di-
rector may authorize treatment con-
sistent with the surrogate’s decision or
request that a special guardian for
health care be appointed to make the
treatment decision.

(2) Administration of psychotropic
medication to an involuntarily com-
mitted patient against his or her will
must meet the following requirements.
The patient or surrogate must be al-
lowed to consult with independent spe-
cialists, legal counsel or other inter-
ested parties concerning the treatment
with psychotropic medication. Any rec-
ommendation to administer or con-
tinue medication against the patient’s
or surrogate’s will must be reviewed by
a multi-disciplinary committee ap-
pointed by the facility Director for this
purpose. This committee must include
a psychiatrist or a physician who has
psychopharmacology privileges. The
facility Director must concur with the
committee’s recommendation to ad-
minister psychotropic medications
contrary to the patient’s or surrogate’s
wishes. Continued therapy with psy-
chotropic medication must be reviewed
every 30 days. The patient (or a rep-
resentative on the patient’s behalf)
may appeal the treatment decision to a
court of appropriate jurisdiction.

(3) If a proposed course of treatment
or procedure involves approved medical
research in whole or in part, the pa-
tient or representative shall be advised
of this. Informed consent shall be ob-
tained specifically for the administra-
tion or performance of that aspect of
the treatment or procedure that in-
volves research. Such consent shall be
in addition to that obtained for the ad-
ministration or performance of the
nonresearch aspect of the treatment or
procedure and must meet the require-
ments for informed consent set forth in
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38 CFR Part 16, Protection of Human
Subjects.

(4) Testing for Human Immuno-
deficiency Virus (HIV) must be vol-
untary and must be conducted only
with the prior informed and (written)
signature consent of the patient or sur-
rogate. Patients who consent to testing
for HIV must sign VA form 10-012,
“Consent for HIV Antibody Testing.”
This form must be filed in the patient’s
medical record. Testing must be ac-
companied by pre-test and post-test
counseling.

(h) Advance health care planning. Sub-
ject to the provisions of paragraphs
(h)(1) through (h)(4) of this section, VA
will follow the wishes of a patient ex-
pressed in an Advance Directive when
the attending physician determines
and documents in the patient’s medical
record that the patient lacks decision-
making capacity and is not expected to
regain it. An advance directive that is
valid in one or more States under ap-
plicable State law, as defined in para-
graph (a) of this section, will be recog-
nized throughout the VA health care
system.

(1) Witnesses. A VA Advance Direc-
tive: Living Will and Durable Power of
Attorney for Health Care must be
signed by the patient in the presence of
two witnesses. Neither witness may to
the witness’ knowledge be named in
the patient’s will, appointed as health
care agent in the advance directive, or
financially responsible for the patient’s
care. VA employees of the Chaplain
Service, Psychology Service, Social
Work Service, or nonclinical employees
(e.g., Medical Administration Service,
Voluntary Service, or Environmental
Management Service) may serve as
witnesses. Other individuals employed
by the VA facility in which the patient
is being treated may not sign as wit-
nesses to the advance directive. Wit-
nesses are attesting only to the fact
that they saw the patient sign the
form.

(2) Inmstructions in critical situations.
VA will follow the unambiguous verbal
or non-verbal instructions regarding
future health care decisions of a pa-
tient who has decision-making capac-
ity when the patient is admitted to
care when critically ill and loss of ca-
pacity may be imminent and the pa-
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tient is not physically able to sign an
advance directive form, or the appro-
priate form is not readily available.
The patient’s instructions must have
been expressed to at least two members
of the health care team. The substance
of the patient’s instructions must be
recorded in a progress note in the pa-
tient’s medical record and must be co-
signed by at least two members of the
health care team who were present and
can attest to the wishes expressed by
the patient. These instructions will be
given effect only if the patient loses
decision-making capacity during the
presenting situation.

(3) Revocation. A patient who has de-
cision-making capacity may revoke an
advance directive or instructions in a
critical situation at any time by using
any means expressing the intent to re-
voke.

(4) VA policy and disputes. Neither the
treatment team nor surrogate may
override a patient’s clear instructions
in an Advance Directive or in instruc-
tions in critical situations, except that
those portions of an Advance Directive
or instructions given in a critical situ-
ation that are not consistent with VA
policy will not be given effect.

(The information collection requirements in
this section have been approved by the Office
of Management and Budget under control
number 2900-0583)

(Authority: 38 U.S.C. 7331 through 7334)

[62 FR 53961, Oct. 17, 1997, as amended at 70
FR 71774, Nov. 30, 2005]

§17.33 Patients’ rights.

(a) General. (1) Patients have a right
to be treated with dignity in a humane
environment that affords them both
reasonable protection from harm and
appropriate privacy with regard to
their personal needs.

(2) Patients have a right to receive,
to the extent of eligibility therefor
under the law, prompt and appropriate
treatment for any physical or emo-
tional disability.

(3) Patients have the right to the
least restrictive conditions necessary
to achieve treatment purposes.

(4) No patient in the Department of
Veterans Affairs medical care system,
except as otherwise provided by the ap-
plicable State law, shall be denied legal

610



Department of Veterans Affairs

rights solely by virtue of being volun-
tarily admitted or involuntarily com-
mitted. Such legal rights include, but
are not limited to, the following:

(i) The right to hold and to dispose of
property except as may be limited in
accordance with paragraph (c)(2) of this
section;

(ii) The right to execute legal instru-
ments (e.g., will);

(iii) The right to enter into contrac-
tual relationships;

(iv) The right to register and vote;

(v) The right to marry and to obtain
a separation, divorce, or annulment;

(vi) The right to hold a professional,
occupational, or vehicle operator’s li-
cense.

(b) Residents and inpatients. Subject
to paragraphs (c) and (d) of this sec-
tion, patients admitted on a residential
or inpatient care basis to the Depart-
ment of Veterans Affairs medical care
system have the following rights:

(1) Visitations and communications.
Each patient has the right to commu-
nicate freely and privately with per-
sons outside the facility, including gov-
ernment officials, attorneys, and cler-
gymen. To facilitate these communica-
tions each patient shall be provided the
opportunity to meet with visitors dur-
ing regularly scheduled visiting hours,
convenient and reasonable access to
public telephones for making and re-
ceiving phone calls, and the oppor-
tunity to send and receive unopened
mail.

(i) Communications with attorneys,
law enforcement agencies, or govern-
ment officials and representatives of
recognized service organizations when
the latter are acting as agents for the
patient in a matter concerning Depart-
ment of Veterans Affairs benfits, shall
not be reviewed.

(ii) A patient may refuse visitors.

(iii) If a patient’s right to receive un-
opened mail is restricted pursuant to
paragraph (c) of this section, the pa-
tient shall be required to open the
sealed mail while in the presence of an
appropriate person for the sole purpose
of ascertaining whether the mail con-
tains contraband material, i.e., imple-
ments which pose significant risk of
bodily harm to the patient or others or
any drugs or medication. Any such ma-
terial will be held for the patient or
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disposed of in accordance with instruc-
tions concerning patients’ mail pub-
lished by the Veterans Health Adminis-
tration, Department of Veterans Af-
fairs, and/or the local health care facil-
ity.

(iv) BEach patient shall be afforded
the opportunity to purchase, at the pa-
tient’s expense, letter writing material
including stamps. In the event a pa-
tient needs assistance in purchasing
writing material, or in writing, reading
or sending mail, the medical facility
will attempt, at the patient’s request,
to provide such assistance by means of
volunteers, sufficient to mail at least
one (1) letter each week.

(v) All information gained by staff
personnel of a medical facility during
the course of assisting a patient in
writing, reading, or sending mail is to
be kept strictly confidential except for
any disclosure required by law.

(2) Clothing. Each patient has the
right to wear his or her own clothing.

(3) Personal Possessions. Each patient
has the right to keep and use his or her
own personal possessions consistent
with available space, governing fire
safety regulations, restrictions on
noise, and restrictions on possession of
contraband material, drugs and medi-
cations.

(4) Money. Each patient has the right
to keep and spend his or her own
money and to have access to funds in
his or her account in accordance with
instructions concerning personal funds
of patients published by the Veterans
Health Administration.

(5) Social Interaction. Each patient
has the right to social interaction with
others.

(6) Erercise. Bach patient has the
right to regular physical exercise and
to be outdoors at regular and frequent
intervals. Facilities and equipment for
such exercise shall be provided.

(7T) Worship. The opportunity for reli-
gious worship shall be made available
to each patient who desires such oppor-
tunity. No patient will be coerced into
engaging in any religious activities
against his or her desires.

(c) Restrictions. (1) A right set forth in
paragraph (b) of this section may be re-
stricted within the patient’s treatment
plan by written order signed by the ap-
propriate health care professional if—
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(i) It is determined pursuant to para-
graph (¢)(2) of this section that a valid
and sufficient reason exists for a re-
striction, and

(ii) The order imposing the restric-
tion and a progress note detailing the
indications therefor are both entered
into the patient’s permanent medical
record.

(2) For the purpose of paragraph (c)
of this section, a valid and sufficient
reason exists when, after consideration
of pertinent facts, including the pa-
tient’s history, current condition and
prognosis, a health care professional
reasonably believes that the full exer-
cise of the specific right would—

(i) Adversely affect the patient’s
physical or mental health,

(ii) Under prevailing community
standards, likely stigmatize the pa-
tient’s reputation to a degree that
would adversely affect the patient’s re-
turn to independent living,

(iii) Significantly infringe upon the
rights of or jeopardize the health or
safety of others, or

(iv) Have a significant adverse im-
pact on the operation of the medical fa-
cility, to such an extent that the pa-
tient’s exercise of the specific right
should be restricted. In determining
whether a patient’s specific right
should be restricted, the health care
professional concerned must determine
that the likelihood and seriousness of
the consequences that are expected to
result from the full exercise of the
right are so compelling as to warrant
the restriction. The Chief of Service or
Chief of Staff, as designated by local
policy, should concur with the decision
to impose such restriction. In this con-
nection, it should be noted that there
is no intention to imply that each of
the reasons specified in paragraphs
(¢)(2)(i) through (iv) of this section are
logically relevant to each of the rights
set forth in paragraph (b)(1) of this sec-
tion.

(3) If it has been determined under
paragraph (c)(2) of this section that a
valid and sufficient reason exists for
restricting any of the patient’s rights
set forth in paragraph (b) of this sec-
tion, the least restrictive method for
protecting the interest or interests
specified in paragraphs (c)(2)(i) through
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(iv) of this section that are involved
shall be employed.

(4) The patient must be promptly no-
tified of any restriction imposed under
paragraph (c) of this section and the
reasons therefor.

(5) All restricting orders under para-
graph (c) of this section must be re-
viewed at least once every 30 days by
the practitioner and must be concurred
in by the Chief of Service or Chief of
Staff.

(d) Restraint and seclusion of patients.
(1) Each patient has the right to be free
from physical restraint or seclusion ex-
cept in situations in which there is a
substantial risk of imminent harm by
the patient to himself, herself, or oth-
ers and less restrictive means of pre-
venting such harm have been deter-
mined to be inappropriate or insuffi-
cient. Patients will be physically re-
strained or placed in seclusion only on
the written order of an appropriate li-
censed health care professional. The
reason for any restraint order will be
clearly documented in the progress
notes of the patient’s medical record.
The written order may be entered on
the basis of telephonic authority, but
in such an event, an appropriate li-
censed health care professional must
examine the patient and sign a written
order within an appropriate timeframe
that is in compliance with current
community and/or accreditation stand-
ards. In emergency situations, where
inability to contact an appropriate li-
censed health care professional prior to
restraint is likely to result in imme-
diate harm to the patient or others,
the patient may be temporarily re-
strained by a member of the staff until
appropriate authorization can be re-
ceived from an appropriate licensed
health care professional . Use of re-
straints or seclusion may continue for
a period of time that does not exceed
current community and/or accredita-
tion standards, within which time an
appropriate licensed health care profes-
sional shall again be consulted to de-
termine if continuance of such re-
straint or seclusion is required. Re-
straint or seclusion may not be used as
a punishment, for the convenience of
staff, or as a substitute for treatment
programs.

612



Department of Veterans Affairs

(2) While in restraint or seclusion,
the patient must be seen within appro-
priate timeframes in compliance with
current community and/or accredita-
tion standards:

(i) By an appropriate health care pro-
fessional who will monitor and chart
the patient’s physical and mental con-
dition; and

(ii) By other ward personnel as fre-
quently as is reasonable under existing
circumstances.

(3) Each patient in restraint or seclu-
sion shall have bathroom privileges ac-
cording to his or her needs.

(4) Bach patient in restraint or seclu-
sion shall have the opportunity to
bathe at least every twenty-four (24)
hours.

(5) Bach patient in restraint or seclu-
sion shall be provided nutrition and
fluid appropriately.

(e) Medication. Patients have a right
to be free from unnecessary or exces-
sive medication. Except in an emer-
gency, medication will be administered
only on a written order of an appro-
priate health care professional in that
patient’s medical record. The written
order may be entered on the basis of
telephonic authority received from an
appropriate health care professional,
but in such event, the written order
must be countersigned by an appro-
priate health care professional within
24 hours of the ordering of the medica-
tion. An appropriate health care pro-
fessional will be responsible for all
medication given or administered to a
patient. A review by an appropriate
health care professional of the drug
regimen of each inpatient shall take
place at least every thirty (30) days. It
is recognized that administration of
certain medications will be reviewed
more frequently. Medication shall not
be used as punishment, for the conven-
ience of the staff, or in quantities
which interfere with the patient’s
treatment program.

(f) Confidentiality. Information gained
by staff from the patient or the pa-
tient’s medical record will be kept con-
fidential and will not be disclosed ex-
cept in accordance with applicable law.

(g) Patient grievances. Each patient
has the right to present grievances
with respect to perceived infringement
of the rights described in this section
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or concerning any other matter on be-
half of himself, herself or others, to
staff members at the facility in which
the patient is receiving care, other De-
partment of Veterans Affairs officials,
government officials, members of Con-
gress or any other person without fear
or reprisal.

(h) Notice of patient’s rights. Upon the
admission of any patient, the patient
or his/her representative shall be in-
formed of the rights described in this
section, shall be given a copy of a
statement of those rights and shall be
informed of the fact that the statement
of rights is posted at each nursing sta-
tion. All staff members assigned to
work with patients will be given a copy
of the statement of rights and these
rights will be discussed with them by
their immediate supervisor.

(i) Other rights. The rights described
in this section are in addition to and
not in derogation of any statutory,
constitutional or other legal rights.

(Authority: 38 U.S.C. 501, 1721)

[47 FR 55486, Dec. 10, 1982. Redesignated at 61
FR 21965, May 13, 1996, as amended at 70 FR
67094, Nov. 4, 2005]

TENTATIVE ELIGIBILITY
DETERMINATIONS

§17.34 Tentative eligibility determina-
tions.

Subject to the provisions of §§17.36
through 17.38, when an application for
hospital care or other medical services,
except outpatient dental care, has been
filed which requires an adjudication as
to service connection or a determina-
tion as to any other eligibility pre-
requisite which cannot immediately be
established, the service (including
transportation) may be authorized
without further delay if it is deter-
mined that eligibility for care probably
will be established. Tentative eligi-
bility determinations under this sec-
tion, however, will only be made if:

(a) In emergencies. The applicant
needs hospital care or other medical
services in emergency circumstances,
or
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(b) For persons recently discharged from
service. The application was filed with-
in 6 months after date of honorable dis-
charge from a period of not less than 6
months of active duty.

[35 FR 6586, Apr. 24, 1970. Redesignated at 61
FR 21965, May 13, 1996, as amended at 64 FR
54212, Oct. 6, 1999]

HOSPITAL OR NURSING HOME CARE AND
MEDICAL SERVICES IN FOREIGN COUN-
TRIES

§17.35 Hospital care and medical serv-
ices in foreign countries.

The Secretary may furnish hospital
care and medical services to any vet-
eran sojourning or residing outside the
United States, without regard to the
veteran’s citizenship:

(a) If necessary for treatment of a
service-connected disability, or any
disability associated with and held to
be aggravating a service-connected dis-
ability;

(b) If the care is furnished to a vet-
eran participating in a rehabilitation
program under 38 U.S.C. chapter 31 who
requires care for the reasons enumer-
ated in 38 CFR 17.48(j)(2).

(Authority: 38 U.S.C. 1724)

[66 FR 11370, Mar. 28, 1990. Redesignated at 61
FR 21965, May 13, 1996]

ENROLLMENT PROVISIONS AND MEDICAL
BENEFITS PACKAGE

§17.36 Enrollment—provision of hos-
pital and outpatient care to vet-
erans.

(a) Enrollment requirement for veterans.
(1) Except as otherwise provided in
§17.37, a veteran must be enrolled in
the VA healthcare system as a condi-
tion for receiving the 'medical benefits
package’ set forth in §17.38.

NOTE TO PARAGRAPH (a)(1): A veteran may
apply to be enrolled at any time. (See
§17.36(d)(1).)

(2) Except as provided in paragraph
(a)(3) of this section, a veteran enrolled
under this section and who, if required
by law to do so, has agreed to make
any applicable copayment is eligible
for VA hospital and outpatient care as
provided in the ‘‘medical benefits pack-
age’’ set forth in §17.38.
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NOTE TO PARAGRAPH (a)(2): A veteran’s en-
rollment status will be recognized through-
out the United States.

(3) A veteran enrolled based on hav-
ing a disorder associated with exposure
to a toxic substance or radiation, for a
disorder associated with service in the
Southwest Asia theater of operations
during the Gulf War, or any illness as-
sociated with service in combat in a
war after the Gulf War or during a pe-
riod of hostility after November 11,
1998, as provided in 38 U.S.C. 1710(e), is
eligible for VA care provided in the
“medical benefits package’’ set forth in
§17.38 for the disorder.

(b) Categories of veterans eligible to be
enrolled. The Secretary will determine
which categories of veterans are eligi-
ble to be enrolled based on the fol-
lowing order of priority:

(1) Veterans with a singular or com-
bined rating of 50 percent or greater
based on one or more service-connected
disabilities or unemployability.

(2) Veterans with a singular or com-
bined rating of 30 percent or 40 percent
based on one or more service-connected
disabilities.

(3) Veterans who are former prisoners
of war; veterans awarded the Purple
Heart; veterans with a singular or com-
bined rating of 10 percent or 20 percent
based on one or more service-connected
disabilities; veterans who were dis-
charged or released from active mili-
tary service for a disability incurred or
aggravated in the line of duty; veterans
who receive disability compensation
under 38 U.S.C. 1151; veterans whose en-
titlement to disability compensation is
suspended pursuant to 38 U.S.C. 1151,
but only to the extent that such vet-
erans’ continuing eligibility for that
care is provided for in the judgment or
settlement described in 38 U.S.C. 1151;
veterans whose entitlement to dis-
ability compensation is suspended be-
cause of the receipt of military retired
pay; and veterans receiving compensa-
tion at the 10 percent rating level
based on multiple noncompensable
service-connected  disabilities that
clearly interfere with normal employ-
ability.

(4) Veterans who receive increased
pension based on their need for regular
aid and attendance or by reason of
being permanently housebound and
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other veterans who are determined to
be catastrophically disabled by the
Chief of Staff (or equivalent clinical of-
ficial) at the VA facility where they
were examined.

(6) Veterans not covered by para-
graphs (b)(1) through (b)(4) of this sec-
tion who are determined to be unable
to defray the expenses of necessary
care under 38 U.S.C. 1722(a).

(6) Veterans of the Mexican border
period or of World War I; veterans sole-
ly seeking care for a disorder associ-
ated with exposure to a toxic substance
or radiation, for a disorder associated
with service in the Southwest Asia the-
ater of operations during the Gulf War,
or for any illness associated with serv-
ice in combat in a war after the Gulf
War or during a period of hostility
after November 11, 1998, as provided
and limited in 38 U.S.C. 1710(e); and
veterans with 0 percent service-con-
nected disabilities who are neverthe-
less compensated, including veterans
receiving compensation for inactive tu-
berculosis.

(7) Veterans who agree to pay to the
United States the applicable copay-
ment determined under 38 U.S.C. 1710(f)
and 1710(g) if their income for the pre-
vious year constitutes ‘‘low income”’
under the geographical income limits
established by the U.S. Department of
Housing and Urban Development for
the fiscal year that ended on Sep-
tember 30 of the previous calendar
year. For purposes of this paragraph,
VA will determine the income of vet-
erans (to include the income of their
spouses and dependents) using the rules
in §§3.271, 3.272, 3.273, and 3.276. After
determining the veterans’ income and
the number of persons in the veterans’
family (including only the spouse and
dependent children), VA will compare
their income with the current applica-
ble ‘“‘low-income’ income limit for the
public housing and section 8 programs
in their area that the U.S. Department
of Housing and Urban Development
publishes pursuant to 42 TU.S.C.
1437a(b)(2). If the veteran’s income is
below the applicable ‘‘low-income’ in-
come limits for the area in which the
veteran resides, the veteran will be
considered to have ‘“‘low income” for
purposes of this paragraph. To avoid a
hardship to a veteran, VA may use the
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projected income for the current year
of the veteran, spouse, and dependent
children if the projected income is
below the ‘‘low income” income limit
referenced above. This category is fur-
ther prioritized into the following sub-
categories:

(i) Noncompensable zero percent
service-connected veterans who are in
an enrolled status on a specified date
announced in a FEDERAL REGISTER doc-
ument promulgated under paragraph
(c) of this section and who subse-
quently do not request disenrollment;

(ii) Nonservice-connected veterans
who are in an enrolled status on a spec-
ified date announced in a FEDERAL
REGISTER document promulgated under
paragraph (c) of this section and who
subsequently do not request
disenrollment;

(iii) Noncompensable zero percent
service-connected veterans not in-
cluded in paragraph (b)(7)(i) of this sec-
tion; and

(iv) Nonservice-connected veterans
not included in paragraph (b)(7)(ii) of
this section.

(8) Veterans not included in priority
category 4 or 7, who are eligible for
care only if they agree to pay to the
United States the applicable copay-
ment determined under 38 U.S.C. 1710(f)
and 1710(g). This category is further
prioritized into the following subcat-
egories:

(i) Noncompensable zero percent
service-connected veterans who are in
an enrolled status on a specified date
announced in a FEDERAL REGISTER doc-
ument promulgated under paragraph
(c) of this section and who subse-
quently do not request disenrollment;

(ii) Nomnservice-connected veterans
who are in an enrolled status on a spec-
ified date announced in a FEDERAL
REGISTER document promulgated under
paragraph (c) of this section and who
subsequently do not request
disenrollment;

(iii) Noncompensable zero percent
service-connected veterans not in-
cluded in paragraph (b)(8)(i) of this sec-
tion; and

(iv) Nonservice-connected veterans
not included in paragraph (b)(8)(ii) of
this section.

(c) FEDERAL REGISTER notification of
eligible enrollees. (1) It is anticipated

615



§17.36

that on or before August 1 of each year
the Secretary will announce in para-
graph (c¢)(2) of this section which cat-
egories of veterans are eligible to be
enrolled. As necessary, the Secretary
at any time may revise this determina-
tion by further amending paragraph
(c)(2) of this section. The preamble to a
FEDERAL REGISTER document announc-
ing which priority categories are eligi-
ble to be enrolled must specify the pro-
jected number of fiscal year applicants
for enrollment in each priority cat-
egory, projected healthcare utilization
and expenditures for veterans in each
priority category, appropriated funds
and other revenue projected to be
available for fiscal year enrollees, and
results—projected total expenditures
for enrollees by priority category. The
determination should include consider-
ation of relevant internal and external
factors, e.g., economic changes,
changes in medical practices, and wait-
ing times to obtain an appointment for
care. Consistent with these criteria,
the Secretary will determine which
categories of veterans are eligible to be
enrolled based on the order of priority
specified in paragraph (b) of this sec-
tion.

(2) Unless changed by a rulemaking
document in accordance with para-
graph (c)(1) of this section, VA will en-
roll all priority categories of veterans
set forth in §17.36(b) beginning January
17, 2003 except that those veterans in
priority category 8 who were not in an
enrolled status on January 17, 2003 or
who requested disenrollment after that
date, are not eligible to be enrolled.

(d) Enrollment and disenrollment proc-
ess—(1) Application for enrollment. A vet-
eran may apply to be enrolled in the
VA healthcare system at any time. A
veteran who wishes to be enrolled must
apply by submitting a VA Form 10-
10EZ to a VA medical facility. Vet-
erans applying based on inclusion in
priority categories 1, 2, 3, 6, and 8 do
not need to complete section II, but
must complete the rest of the form.
Veterans applying based on inclusion
in priority category 4 because of their
need for regular aid and attendance or
by being permanently housebound need
not complete section II, but must com-
plete the rest of the form. Veterans ap-
plying based on inclusion in priority
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category 4 because they are cata-
strophically disabled need not com-
plete section II, but must complete the
rest of the form, if: they agree to pay
to the United States the applicable co-
payment determined under 38 U.S.C.
1710(f) and 1710(g); they are a veteran of
the Mexican border period or of World
War I or a veteran with a 0 percent
service-connected disability who is
nevertheless compensated; their cata-
strophic disability is a disorder associ-
ated with exposure to a toxic substance
or radiation, or with service in the
Southwest Asia theater of operations
during the Gulf War as provided in 38
U.S.C. 1710(e); or their catastrophic dis-
ability is an illness associated with
service in combat in a war after the
Gulf War or during a period of hostility
after November 11, 1998, as provided in
38 U.S.C. 1710(e). All other veterans ap-
plying based on inclusion in priority
category 4 because they are cata-
strophically disabled must complete
the entire form. Veterans applying
based on inclusion in priority category
5 must complete the entire form. Vet-
erans applying based on inclusion in
priority category 7 must complete the
entire form except for section IIE. VA
form 10-10EZ is set forth in paragraph
(f) of this section and is available from
VA medical facilities.

(2) Action on application. Upon receipt
of a completed VA Form 10-10EZ, a VA
network or facility director, or the
Deputy Under Secretary for Health for
Operations and Management or Chief,
Health Administration Service or
equivalent official at a VA medical fa-
cility, or Director, Health Eligibility
Center, will accept a veteran as an en-
rollee upon determining that the vet-
eran is in a priority category eligible
to be enrolled as set forth in
§17.36(c)(2). Upon determining that a
veteran is not in a priority category el-
igible to be enrolled, the VA network
or facility director, or the Deputy
Under Secretary for Health for Oper-
ations and Management or Chief,
Health Administration Service or
equivalent official at a VA medical fa-
cility, or Director, Health Eligibility
Center, will inform the applicant that
the applicant is ineligible to be en-
rolled.
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(3) Placement in enrollment categories.
(i) Veterans will be placed in priority
categories whether or not veterans in
that category are eligible to be en-
rolled.

(ii) A veteran will be placed in the
highest priority category or categories
for which the veteran qualifies.

(iii) A veteran may be placed in only
one priority category, except that a
veteran placed in priority category 6
based on a specified disorder or illness
will also be placed in priority category
7 or priority category 8, as applicable,
if the veteran has previously agreed to
pay the applicable copayment, for all
matters not covered by priority cat-
egory 6.

(iv) A veteran who had been enrolled
based on inclusion in priority category
5 and became no longer eligible for in-
clusion in priority category 5 due to
failure to submit to VA a current VA
Form 10-10EZ will be changed auto-
matically to enrollment based on in-
clusion in priority category 6 or 8 (or
more than one of these categories if
the previous principle applies), as ap-
plicable, and be considered continu-
ously enrolled. To meet the criteria for
priority category 5, a veteran must be
eligible for priority category 5 based on
the information submitted to VA in a
current VA Form 10-10EZ. To be cur-
rent, after VA has sent a form 10-10EZ
to the veteran at the veteran’s last
known address, the veteran must re-
turn the completed form (including sig-
nature) to the address on the return en-
velope within 60 days from the date VA
sent the form to the veteran.

(v) Veterans will be disenrolled, and
reenrolled, in the order of the priority
categories listed with veterans in pri-
ority category 1 being the last to be
disenrolled and the first to be re-
enrolled. Similarly, within priority
categories 7 and 8, veterans will be
disenrolled, and reenrolled, in the order
of the priority subcategories Ilisted
with veterans in subcategory (i) being
the last to be disenrolled and first to be
reenrolled.

(4) Automatic enrollment. Notwith-
standing other provisions of this sec-
tion, veterans who were notified by VA
letter that they were enrolled in the
VA healthcare system under the trial
VA enrollment program prior to Octo-
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ber 1, 1998, automatically will be en-
rolled in the VA healthcare system
under this section if determined by a
VA network or facility director, or the
Deputy Under Secretary for Health for
Operations and Management or Chief,
Health Administration Service or
equivalent official at a VA medical fa-
cility, or Director, Health Eligibility
Center, that the veteran is in a priority
category eligible to be enrolled as set
forth in §17.36(c)(2). Upon determining
that a veteran is not in a priority cat-
egory eligible to be enrolled, the VA
network or facility director, or the
Deputy Under Secretary for Health for
Operations and Management or Chief,
Health Administration Service or
equivalent official at a VA medical fa-
cility, or Director, Health Eligibility
Center, will inform the veteran that
the veteran is ineligible to be enrolled.

(5) Disenrollment. A veteran enrolled
in the VA health care system under
paragraph (d)(2) or (d)(4) of this section
will be disenrolled only if:

(i) The veteran submits to a VA med-
ical center or the VA Health Eligibility
Center, 1644 Tullie Circle, Atlanta,
Georgia 30329, a signed document stat-
ing that the veteran no longer wishes
to be enrolled; or

(ii) A VA network or facility direc-
tor, or the Deputy Under Secretary for
Health for Operations and Management
or Chief, Health Administration Serv-
ice or equivalent official at a VA med-
ical facility, or Director, Health Eligi-
bility Center, determines that the vet-
eran is no longer in a priority category
eligible to be enrolled, as set forth in
§17.36(c)(2); or

(iii) A VA network or facility direc-
tor, or the Deputy Under Secretary for
Health for Operations and Management
or Chief, Health Administration Serv-
ice or equivalent official at a VA med-
ical facility, or Director, Health Eligi-
bility Center, determines that the vet-
eran has been enrolled based on inclu-
sion in priority category 5 or priority
category 7; determines that the vet-
eran was sent by mail a VA Form 10-
10EZ; and determines that the veteran
failed to return the completed form to
the address on the return envelope
within 60 days from receipt of the form.
VA Form 10-10EZ is set forth in para-
graph (f) of this section.
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(6) Notification of enrollment status.
Notice of a decision by a VA network
or facility director, or the Deputy
Under Secretary for Health for Oper-
ations and Management or Chief,
Health Administration Service or
equivalent official at a VA medical fa-
cility, or Director, Health Eligibility
Center, regarding enrollment status
will be provided to the affected veteran
by letter and will contain the reasons
for the decision. The letter will include
an effective date for any changes and a
statement regarding appeal rights. The
decision will be based on all informa-
tion available to the decisionmaker,
including the information contained in
VA Form 10-10EZ.

(e) Catastrophically disabled. For pur-
poses of this section, catastrophically
disabled means to have a permanent se-
verely disabling injury, disorder, or
disease that compromises the ability to
carry out the activities of daily living
to such a degree that the individual re-
quires personal or mechanical assist-
ance to leave home or bed or requires
constant supervision to avoid physical
harm to self or others. This definition
is met if an individual has been found
by the Chief of Staff (or equivalent
clinical official) at the VA facility
where the individual was examined to
have a permanent condition specified
in paragraph (e)(1) of this section; to
meet permanently one of the condi-
tions specified in paragraph (e)(2) of
this section by a clinical evaluation of
the patient’s medical records that doc-
uments that the patient previously
met the permanent criteria and con-
tinues to meet such criteria (perma-
nently) or would continue to meet such
criteria (permanently) without the
continuation of on-going treatment; or
to meet permanently one of the condi-
tions specified in paragraph (e)(2) of
this section by a current medical ex-
amination that documents that the pa-
tient meets the permanent criteria and
will continue to meet such criteria
(permanently) or would continue to
meet such criteria (permanently) with-
out the continuation of on-going treat-
ment.

(1) Quadriplegia and quadriparesis
(ICD-9-CM Code 344.0x: 344.00, 344.01,
344.02, 344.03, 344.04, 3.44.09), paraplegia
(ICD-9-CM Code 344.1), blindness (ICD-
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9-CM Code 369.4), persistent vegetative
state (ICD-9-CM Code 780.03), or a con-
dition resulting from two of the fol-
lowing procedures (ICD-9-CM Code 84.x
or associated V Codes when available
or Current Procedural Terminology
(CPT) Codes) provided the two proce-
dures were not on the same limb:

(i) Amputation through hand (ICD-9-
CM Code 84.03 or V Code V49.63 or CPT
Code 25927);

(ii) Disarticulation of wrist (ICD-9-
CM Code 84.04 or V Code V49.64 or CPT
Code 25920);

(iii) Amputation through forearm
(ICD-9-CM Code 84.05 or V Code V49.65
or CPT Codes 25900, 25905);

(iv) Disarticulation of forearm (ICD-
9-CM Code 84.05 or V Code V49.66 or
CPT Codes 25900, 25905);

(v) Amputation or disarticulation
through elbow. (ICD-9-CM Code 84.06 or
V Code V49.66 or CPT 24999);

(vi) Amputation through humerus
(ICD-9-CM Code 84.07 or V Code V49.66
or CPT Codes 24900, 24920);

(vii) Shoulder disarticulation (ICD-9-
CM Code 84.08 or V Code V49.67 or CPT
Code 23920);

(viii) Forequarter amputation (ICD-
9-CM Code 84.09 or CPT Code 23900);

(ix) Lower limb amputation not oth-
erwise specified (ICD-9-CM Code 84.10
or V Code V49.70 or CPT Codes 27880,
27882);

(x) Amputation of great toe (ICD-9-
CM Code 84.11 or V Code V49.71 or CPT
Codes 28810, 28820);

(xi) Amputation through foot (ICD-9-
CM Code 84.12 or V Code V49.73 or CPT
Codes 28800, 28805);

(xii) Disarticulation of ankle (ICD-9-
CM Code 84.13 or V Code V49.74 or CPT
217889);

(xiii) Amputation through malleoli
(ICD-9-CM Code 84.14 or V Code V49.75
or CPT Code 27888);

(xiv) Other amputation below knee
(ICD-9-CM Code 84.15 or V Code V49.75
or CPT Codes 27880, 27882);

(xv) Disarticulation of knee (ICD-9-
CM Code 84.16 or V Code V49.76 or CPT
Code 27598);

(xvi) Above knee amputation (ICD-9-
CM Code 84.17 or V Code V49.76 or CPT
Code 27598);

(xvii) Disarticulation of hip (ICD-9-
CM Code 84.18 or V Code V49.77 or CPT
Code 27295); and
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(xviii) Hindquarter amputation (ICD-
9-CM Code 84.19 or CPT Code 27290).

(2)(i) Dependent in 3 or more Activi-
ties of Daily Living (eating, dressing,
bathing, toileting, transferring, incon-
tinence of bowel and/or bladder), with
at least 3 of the dependencies being
permanent with a rating of 1, using the
Katz scale.

§17.36

(ii) A score of 10 or lower using the
Folstein Mini-Mental State Examina-
tion.

(iii) A score of 2 or lower on at least
4 of the 13 motor items using the Func-
tional Independence Measure.

(iv) A score of 30 or lower using the
Global Assessment of Functioning.

(f) VA Form 10-10EZ.
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OMB Approved No. 2900-0091
Estimated Burden Avg. 20 min.

Depa ent of Vetera A

APPLICATION FOR HEALTH BENEFITS

SECTION | - GENERAL INFORMATION

1A. TYPE OF BENEFIT(S) APPLIED FOR (You may check more than one)

[J reaumn services [ nussing Home

[ oentat

[J oomciuary [0 ennouument

1B. IF APPLYING FOR HEALTH SERVICES, WHICH VA MEDICAL CENTER OR OUTPATIENT CLINIC DO YOU PREFER

2. VETERAN'S NAME (Last, First, Ml

3. OTHER NAMES USED 4. GENDER (Check one)

Om O

5. SOCIAL SECURITY NUMBER 6. CLAIM NUMBER

7. DATE OF BIRTH (mm/dd/yyyy) 8. RELIGION

9A. CURRENT MAILING ADDRESS (Street)

98. CITY 9C. STATE 9D. ZIP

9E. COUNTY

( )

10. HOME TELEPHONE NUMBER

11. WORK TELEPHONE NUMBER

( )

12. CURRENT MARITAL STATUS (Check one) 0
MARRIED

[ never marrien

[J seearareo [ wiooweo [J oworceo  [J unkwown

13A. LAST BRANCH OF SERVICE [ 13B. LAST ENTRY DATE

13C. LAST DISCHARGE DATE

13D. DISCHARGE TYPE 13E. MILITARY SERVICE NUMBER

14. CIRCLE YES OR NO

A, ARE YOU A FORMER PRISONER OF WAR YES NO H. DO YOU HAVE A MILITARY DENTAL INJURY YES NO
B. DO YOU HAVE A VA SERVICE-CONNECTED RATING YES NO 1. DO YOU HAVE A SPINAL CORD INJURY YES NO
B1. IF YES, WHAT IS YOUR RATED PERCENTAGE % J. ARE YOU ELIGIBLE FOR MEDICAID YES NO
C. ARE YOU RECEIVING A VA PENSION YES | NO K. ARE YOU ENROLLED IN MEDICARE HOSPITAL INSURANCE PART A| YES NO
D. ARE YOU RETIRED FROM THE MILITARY YES NO K1. EFFECTIVE DATE
D1. WAS YOUR RETIREMENT THE RESULT OF A DISABILITY YES NO L. ARE YOU ENROLLED IN MEDICARE HOSPITAL INSURANCE PARTEI YES , NO
D2. WERE YOU REGULARLY RETIRED - (20+yrs.) YES NO L1. EFFECTIVE DATE
E.  WERE YOU EXPOSED TO TOXINS IN THE GULF WAR YES NO M. MEDICARE CLAIM NUMBER
F. WERE YOU EXPOSED TO AGENT ORANGE YES NO N.  NAME EXACTLY AS IT APPEARS ON YOUR MEDICARE CARD
G. WERE YOU EXPOSED TO RADIATION YES NO
15A. VETERAN'S EMPLOYMENT 158. COMPANY NAME, ADDRESS AND TELEPHONE NUMBER
STATUS (check one) [ nor emeLoven / /
If employed or retired, [ emeioven .
complete item 158 O rerren Date of retirement
16A. SPOUSE'S EMPLOYMENT 168. COMPANY NAME, ADDRESS AND TELEPHONE NUMBER
STATUS fcheck one) O nor ewproveo / /
If employed or retired, D EMPLOYED '
complete item 168 [ sengen Date of retirement
17A. VETERAN'S HEALTH INSURANCE COMPANY 18A. SPOUSE’S HEALTH INSURANCE COMPANY
178. NAME OF POLICY HOLDER 18B. NAME OF POLICY HOLDER
17C. POLICY NUMBER 17D. GROUP CODE 18C. POLICY NUMBER 18D. GROUP CODE

19A. NAME, ADDRESS AND RELATIONSHIP OF NEXT OF KIN

198. NEXT OF KIN'S HOME TELEPHONE NUMBER

19C. NEXT OF KIN'S WORK TELEPHONE NUMBER

20A. NAME, ADDRESS AND RELATIONSHIP OF EMERGENCY CONTACT

20B. EMERGENCY CONTACT'S HOME TELEPHONE NUMBER

( )

20C. EMERGENCY CONTACT'S WORK TELEPHONE NUMBER

)

THE TIME OF MY DEATH. (Check one) (This does not constitute a will or transfer of

[ emercency contact [J nextorkin

21. 1 DESIGNATE THE FOLLOWING INDIVIDUAL TO RECEIVE POSSESSION OF ALL MY PERSONAL PROPERTY LEFT ON PREMISES UNDER VA CONTROL AFTER MY DEPARTURE OR AT
title.)

22A.1S NEED FOR CARE DUE TO ON THE JOB INJURY (Check one)

YES [ no

228. 1S NEED FOR CARE DUE TO ACCIDENT (Check one)

YES [ no

VA FORM
APR. 1998

10-10EZ

PAGE 1
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APPLICATION FOR HEALTH BENEFITS, Continued

VETERAN'S NAME I SOCIAL SECURITY NUMBER

SECTION Ii - FINANCIAL ASSESSMENT G
IIA DEPENDENT INFORMATION (Use a separate sheet for additional dependents).

1. SPOUSE'S NAME (Last, First, MI) 2. CHILD'S NAME (Last, First, Mi)

3. SPOUSE'S SOCIAL SECURITY NUMBER 4. SPOUSE'S DATE OF BIRTH (mm/dd/yyyy) 5. CHILD'S DATE OF BIRTH (mm/dd/yyyy)
6. SPOUSE'S ADDRESS (Streer, City, State, ZIP | 7. CHILD'S SOCIAL SECURITY NUMBER
8. SPOUSE'S TELEPHONE NUMBER 9. CHILD'S RELATIONSHIP TO YOU (Circle one)
Son Daughter Stepson Stepdaughter
10. DATE OF MARRIAGE (mm/dd/yyyy) 11. DATE CHILD BECAME YOUR DEPENDENT
12. IF YOUR SPOUSE OR DEPENDENT CHILD DID NOT LIVE WITH YOU LAST YEAR, 13. EXPENSES PAID BY YOUR DEPENDENT CHILD FOR COLLEGE, VOCATIONAL
ENTER  THE AMOUNT YOU CONTRIBUTED TO THEIR SUPPORT REHABILITATION OR TRAINING (twition, books, materials, etc.)
SPOUSE__$ CHILD _$ $
14. WAS CHILD PERMANENTLY AND TOTALLY DISABLED BEFORE THE AGE OF 187 15. IF CHILD IS BETWEEN 18 AND 23 YEARS OF AGE, DID CHILD ATTEND SCHOOL LAST
O O CALENDAR YEAR? O (]
YES NO YES NO

SRR Heas 1IB - FINANCIAL DISCLOSURE

You are not required to provnde the financial information in this Section. However, current law may require VA to consnder}\?/our
household financial situation to determine your eligibility for enrollment and/or cost-free care of your nonservice-connected (NSC)
conditions. If you are 0% SC noncompensable or NSC (zymd are not an Ex-POW, WWI veteran or VA pensioner) and your annual
household income (or combined income and net worth) exceeds the established threshold you must agree to pay VA co-payments for
care of your NSC conditions to be eligible for enrollment. See Section III - Consent and Slgnature

D YES, | WILL PROVIDE SPECIFIC INCOME AND/OR ASSET INFORMATION TO HAVE ELIGIBILITY FOR CARE DETERMINED.Complete all
sections below that apply to you with last calendar year's information. Sign and date the application.

[J No, 1 DO NOT WisH TO PROVIDE MY DETAILED FINANCIAL INFORMATION.

will be
priority based on of m g NO and signing below, I am agreeing to pay rhe app/rcable VA
co-payment. Sign and date the app/rcarmn

_IIC - PREVIOUS CALENDAR YEAR GROSS ANNUAL INCOME OF VETERAN, SPOUSE AND DEPENDENT CHILDREN
VETERAN SPOUSE CHILDREN
1. WHAT WAS YOUR GROSS ANNUAL INCOME FROM EMPLOYMENT (wages,
bonuses, tips, etc.) , AS WELL AS INCOME FROM YOUR FARM, RANCH, PROPERTY
OR BUSINESS $ $ $
2. LIST OTHER INCOME AMOUNTS (Social Security, compensation, pension,
interest, dividends) Exclude welfare. $ $

3. WAS INCOME FROM YOUR FARM, RANCH, PROPERTY OR BUSINESS (If yes, refer to page 2, Section /IC of the instructions.)
O ves O no

: 1D - DEDUCTIBLE E 2 : i
1. NON-REIMBURSED MEDICAL EXPENSES PAID BY YOU OR YOUR SPOUSE (payments for dat‘tars dentists, drugs, Medlcare
health insurance, hospital and nursing home) s

2. AMOUNT YOU PAID LAST CALENDAR YEAR FOR FUNERAL AND BURIAL EXPENSES FOR YOUR DECEASED SPOUSE OR
DEPENDENT CHILD (Also enter spouse or child's information in Section IIA) $

3. AMOUNT YOU PAID LAST CALENDAR YEAR FOR YOUR COLLEGE OR VOCATIONAL EDUCATIONAL EXPENSES (tuition, books,
fees, materials, etc.) DO NOT LIST YOUR DEPENDENTS' EDUCATIONAL EXPENSES.

VETERAN SPOUSE
1. CASH, AMOUNT IN BANK ACCOUNTS (Checking and savings accounts, certificates of deposit,
individual retirement accounts, etc.) s s
2. MARKET VALUE OF LAND AND BUILDINGS MINUS MORTGAGES AND LIENS. Do not count your
primary home. Include value of farm, ranch, or business assets. s s

3. STOCKS AND BONDS AND VALUE OF OTHER PROPERTY OR ASSETS (art, rare coins, etc.)
MINUS THE AMOUNT YOU OWE ON THESE ITEMS. Exclude household effects and family vehicles. $

AYMENT NOTICE: If you are a 0% service-connected noncompensable or a nonservice-connected veteran (and are not an
Ex-POW, WWI veteran or VA pensioner) and your household income (or combined income and net worth) exceeds the established
threshold, you may be eligible for enrollment only if you agree to pay VA co-payments for treatment of your NSC conditions. By
signing this application you are agreeing to pay the applicable VA co-payment if required by law.

1 CERTIFY THE FOREGOING STATEMENT(S) ARE TRUE AND CORRECT TO THE BEST OF MY KNOWLEDGE AND ABILITY. DATE Imm/dd/yyyyl

SIGN HERE

(Signature of applicant or applicant's representative)

THE LAW PROVIDES SEVERE PENALTIES FOR WILLFUL SUBMISSION OF FALSE INFORMATION.
araosss 10-10EZ PAGE 2
(The Office of Management and Budget has approved the information collection requirements
in this section under control number 2900-0091.)
(Authority: 38 U.S.C 101, 501, 1521, 1701, 1705, 1710, 1721, 1722)

[64 FR 54212, Oct. 6, 1999, as amended at 67 FR 35039, May 17, 2002; 67 FR 62887, Oct. 9, 2002;
68 FR 2672, Jan. 17, 2003]
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§17.37 Enrollment not required—pro-
vision of hospital and outpatient
care to veterans.

Even if not enrolled in the VA
healthcare system:

(a) A veteran rated for service-con-
nected disabilities at 50 percent or
greater will receive VA care provided
for in the ‘‘medical benefits package”
set forth in §17.38.

(b) A veteran who has a service-con-
nected disability will receive VA care
provided for in the ‘“‘medical benefits
package’ set forth in §17.38 for that
service-connected disability.

(c) A veteran who was discharged or
released from active military service
for a disability incurred or aggravated
in the line of duty will receive VA care
provided for in the ‘‘medical benefits
package’ set forth in §17.38 for that
disability for the 12-month period fol-
lowing discharge or release.

(d) When there is a compelling med-
ical need to complete a course of VA
treatment started when the veteran
was enrolled in the VA healthcare sys-
tem, a veteran will receive that treat-
ment.

(e) Subject to the provisions of
§21.240, a veteran participating in VA’s
vocational rehabilitation program de-
scribed in §§21.1 through 21.430 will re-
ceive VA care provided for in the
“medical benefits package’’ set forth in
§17.38.

(f) A veteran may receive care pro-
vided for in the medical benefits pack-
age’ based on factors other than vet-
eran status (e.g., a veteran who is a pri-
vate-hospital patient and is referred to
VA for a diagnostic test by that hos-
pital under a sharing contract; a vet-
eran who is a VA employee and is ex-
amined to determine physical or men-
tal fitness to perform official duties; a
Department of Defense retiree under a
sharing agreement).

(g) For care not provided within a
State, a veteran may receive VA care
provided for in the ‘‘medical benefits
package’ set forth in §17.38 if author-
ized under the provisions of 38 U.S.C.
1724 and 38 CFR 17.35.

(h) Commonwealth Army veterans
and new Philippine Scouts may receive
care provided for in the ‘‘medical bene-
fits package’ set forth in §17.38 if au-
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thorized under the provisions of 38
U.S.C. 1724 and 38 CFR 17.35.

(i) A veteran may receive certain
types of VA care not included in the
“medical benefits package’ set forth in
§17.38 if authorized by statute or other
sections of 38 CFR (e.g., humanitarian
emergency care for which the indi-
vidual will be billed, compensation and
pension examinations, dental care,
domiciliary care, nursing home care,
readjustment counseling, care as part
of a VA-approved research project, see-
ing-eye or guide dogs, sexual trauma
counseling and treatment, special reg-
istry examinations).

(j) A veteran may receive an exam-
ination to determine whether the vet-
eran is catastrophically disabled and
therefore eligible for inclusion in pri-
ority category 4.

(Authority: 38 U.S.C. 101, 501, 1701, 1705, 1710,
1721, 1722)

[64 FR 54217, Oct. 6, 1999, as amended at 67 FR
35039, May 17, 2002]

§17.38 Medical benefits package.

(a) Subject to paragraphs (b) and (c)
of this section, the following hospital,
outpatient, and extended care services
constitute the ‘‘medical benefits pack-
age’’ (basic care and preventive care):

(1) Basic care.

(i) Outpatient medical, surgical, and
mental healthcare, including care for
substance abuse.

(ii) Inpatient hospital, medical, sur-
gical, and mental healthcare, including
care for substance abuse.

(iii) Prescription drugs, including
over-the-counter drugs and medical
and surgical supplies available under
the VA national formulary system.

(iv) Emergency care in VA facilities;
and emergency care in non-VA facili-
ties in accordance with sharing con-
tracts or if authorized by §§17.52(a)(3),
17.53, 17.54, 17.120-132.

(v) Bereavement counseling as au-
thorized in §17.98.

(vi) Comprehensive rehabilitative
services other than vocational services
provided under 38 U.S.C. chapter 31.

(vii) Consultation, professional coun-
seling, training, and mental health
services for the members of the imme-
diate family or legal guardian of the
veteran or the individual in whose
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household the veteran certifies an in-
tention to live, if needed to treat:

(A) The service-connected disability
of a veteran; or

(B) The nonservice-connected dis-
ability of a veteran where these serv-
ices were first given during the vet-
eran’s hospitalization and continuing
them is essential to permit the vet-
eran’s release from inpatient care.

(viii) Durable medical equipment and
prosthetic and orthotic devices, includ-
ing eyeglasses and hearing aids as au-
thorized under §17.149.

(ix) Home health services authorized
under 38 U.S.C. 1717 and 1720C.

(x) Reconstructive (plastic) surgery
required as a result of disease or trau-
ma, but not including cosmetic surgery
that is not medically necessary.

(xi)(A) Hospice care, palliative care,
and institutional respite care; and

(B) Noninstitutional geriatric eval-

uation, mnoninstitutional adult day
health care, and noninstitutional res-
pite care.

(xii) Payment of travel and travel ex-
penses for veterans eligible under
§17.143 if authorized by that section.

(xiii) Pregnancy and delivery serv-
ices, to the extent authorized by law.

(xiv) Completion of forms (e.g., Fam-
ily Medical Leave forms, life insurance
applications, Department of Education
forms for loan repayment exemptions
based on disability, non-VA disability
program forms) by healthcare profes-
sionals based on an examination or
knowledge of the veteran’s condition,
but not including the completion of
forms for examinations if a third party
customarily will pay health care prac-
titioners for the examination but will
not pay VA.

(2) Preventive care, as defined in 38
U.S.C. 1701(9), which includes:

(i) Periodic medical exams.

(ii) Health education, including nu-
trition education.

(iii) Maintenance of drug-use profiles,
drug monitoring, and drug use edu-
cation.

(iv) Mental health and substance
abuse preventive services.

(v) Immunizations against infectious
disease.

(vi) Prevention of musculoskeletal
deformity or other gradually devel-

§17.38

oping disabilities of a metabolic or de-
generative nature.

(vii) Genetic counseling concerning
inheritance of genetically determined
diseases.

(viii) Routine vision testing and eye-
care services.

(ix) Periodic reexamination of mem-
bers of high-risk groups for selected
diseases and for functional decline of
sensory organs, and the services to
treat these diseases and functional de-
clines.

(b) Provision of the ‘“‘medical benefits
package’. Care referred to in the
“medical benefits package’ will be pro-
vided to individuals only if it is deter-
mined by appropriate healthcare pro-
fessionals that the care is needed to
promote, preserve, or restore the
health of the individual and is in ac-
cord with generally accepted standards
of medical practice.

(1) Promote health. Care is deemed to
promote health if the care will enhance
the quality of life or daily functional
level of the veteran, identify a pre-
disposition for development of a condi-
tion or early onset of disease which can
be partly or totally ameliorated by
monitoring or early diagnosis and
treatment, and prevent future disease.

(2) Preserve health. Care is deemed to
preserve health if the care will main-
tain the current quality of life or daily
functional level of the veteran, prevent
the progression of disease, cure disease,
or extend life span.

(3) Restoring health. Care is deemed to
restore health if the care will restore
the quality of life or daily functional
level that has been lost due to illness
or injury.

(¢c) In addition to the care specifi-
cally excluded from the ‘‘medical bene-
fits package’ under paragraphs (a) and
(b) of this section, the ‘‘medical bene-
fits package’ does not include the fol-
lowing:

(1) Abortions and abortion coun-
seling.

(2) In vitro fertilization.

(3) Drugs, biologicals, and medical
devices not approved by the Food and
Drug Administration unless the treat-
ing medical facility is conducting for-
mal clinical trials under an Investiga-
tional Device Exemption (IDE) or an
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Investigational New Drug (IND) appli-
cation, or the drugs, biologicals, or
medical devices are prescribed under a
compassionate use exemption.

(4) Gender alterations.

(5) Hospital and outpatient care for a
veteran who is either a patient or in-
mate in an institution of another gov-
ernment agency if that agency has a
duty to give the care or services.

(6) Membership in spas and health
clubs.

(Authority: 38 U.S.C. 101, 501, 1701, 1705, 1710,
1710A, 1721, 1722)

[64 FR 54217, Oct. 6, 1999, as amended at 67 FR
35039, May 17, 2002]

§17.39 Certain Filipino veterans.

(a) Any Filipino Commonwealth
Army veteran, including one who was
recognized by authority of the U.S.
Army as belonging to organized Fili-
pino guerilla forces, or any new Phil-
ippine Scout is eligible for hospital
care, nursing home care, and out-
patient medical services within the
United States in the same manner and
subject to the same terms and condi-
tions as apply to U.S. veterans, if such
veteran or scout resides in the United
States and is a citizen or lawfully ad-
mitted to the United States for perma-
nent residence. For purposes of these
VA health care benefits, the standards
described in 38 CFR 3.42(c) will be ac-
cepted as proof of U.S. citizenship or
lawful permanent residence.

(b) Commonwealth Army Veterans,
including those who were recognized by
authority of the U.S. Army as belong-
ing to organized Filipino guerilla
forces, and new Philippine Scouts are
not eligible for VA health care benefits
if they do not meet the residency and
citizenship requirements described in
§3.42(c).

(The Office of Management and Budget has
approved the information collection require-
ments in this section under control number
2900-0091)

(Authority: 38 U.S.C. 501, 1734)

[71 FR 6680, Feb. 9, 2006]

§17.40 Additional
indigents.

services for

In addition to the usual medical serv-
ices agreed upon between the govern-
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ments of the United States and the Re-
public of the Philippines to be made
available to patients for whom the De-
partment of Veterans Affairs has au-
thorized care at the Veterans Memorial
Medical Center, any such patient deter-
mined by the U.S. Department of Vet-
erans Affairs to be indigent or without
funds may be furnished toilet articles
and barber services, including
haircutting and shaving necessary for
hygienic reasons.

[33 FR 5299, Apr. 3, 1968, as amended at 47 FR
58247, Dec. 30, 1982. Redesignated at 61 FR
21965, May 13, 1996]

EXAMINATIONS AND OBSERVATION AND
EXAMINATION

§17.41 Persons eligible for hospital ob-
servation and physical examina-
tion.

Hospitalization for observation and
physical (including mental) examina-
tion may be effected when requested by
an authorized official, or when found
necessary in examination of the fol-
lowing persons:

(a) Claimants or beneficiaries of VA
for purposes of disability compensa-
tion, pension, participation in a reha-
bilitation program under 38 TU.S.C.
chapter 31, and Government insurance.
(38 U.S.C. 1711(a))

(b) Claimants or beneficiaries re-
ferred to a diagnostic center for study
to determine the clinical identity of an
obscure disorder.

(c) Employees of the Department of
Veterans Affairs when necessary to de-
termine their mental or physical fit-
ness to perform official duties.

(d) Claimants or beneficiaries of
other Federal agencies:

(1) Department of Justice—plaintiffs
in Government insurance suits.

(2) United States Civil Service Com-
mission—annuitants or applicants for
retirement annuity, and such examina-
tions of prospective appointees as may
be requested.

(3) Office of Workers’ Compensation
Programs—to determine identity, se-
verity, or persistence of disability.

(4) Railroad Retirement Board—ap-
plicants for annuity under Public No.
162, 75th Congress.

(5) Other Federal agencies.
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(e) Pensioners of nations allied with
the United States in World War I and
World War II, upon authorization from
accredited officials of the respective
governments.

[13 FR 7156, Nov. 27, 1948, as amended at 16
FR 12091, Nov. 30, 1951; 19 FR 6716, Oct. 19,
1954; 32 FR 13813, Oct. 4, 1967; 39 FR 32606,
Sept. 10, 1974; 49 FR 5616, Feb. 14, 1984. Redes-
ignated and amended at 61 FR 21965, 21966,
May 13, 1996]

§17.42 Examinations on an outpatient
basis.

Physical examinations on an out-
patient basis may be furnished to ap-
plicants who have been tentatively de-
termined to be eligible for Department
of Veterans Affairs hospital or domi-
ciliary care to determine their need for
such care and to the same categories of
persons for whom hospitalization for
observation and examination may be
authorized under §17.41.

[35 FR 6586, Apr. 24, 1970. Redesignated and
amended at 61 FR 21965, 21966, May 13, 1996]

HOSPITAL, DOMICILIARY AND NURSING
HOME CARE

§17.43 Persons entitled to hospital or
domiciliary care.

Hospital or domiciliary care may be
provided:

(a) Not subject to the eligibility pro-
visions of 38 U.S.C. 1710, 1722, and 1729,
and 38 CFR 17.44 and 17.45, for:

(1) Persons in the Armed Forces when
duly referred with authorization there-
for, may be furnished hospital care.
Emergency treatment may be ren-
dered, without obtaining formal au-
thorization, to such persons upon their
own application, when absent from
their commands. Identification of ac-
tive duty members of the uniformed
services will be made by military iden-
tification card.

(2) Hospital care may be provided,
upon authorization, for beneficiaries of
the Public Health Service, Office of
Workers’ Compensation Programs, and
other Federal agencies.

(3) Pensioners of nations allied with
the United States in World War I and
World War II may be supplied hospital
care when duly authorized.

(b) Emergency hospital care may be
provided for:

§17.44

(1) Persons having no eligibility, as a
humanitarian service.

(2) Persons admitted because of pre-
sumed discharge or retirement from
the Armed Forces, but subsequently
found to be ineligible as such.

(3) Employees (not potentially eligi-
ble as ex-members of the Armed
Forces) and members of their families,
when residing on reservations of field
facilities of the Department of Vet-
erans Affairs, and when they cannot
feasibly obtain emergency treatment
from private facilities.

(c) Hospital care when incidental to,
and to the extent necessary for, the use
of a specialized Department of Vet-
erans Affairs medical resource pursu-
ant to a sharing agreement entered
into under §17.210, may be authorized
for any person designated by the other
party to the agreement as a patient to
be benefited under the agreement.

(d) The authorization of services
under any provision of this section, ex-
cept services for eligible veterans, is
subject to charges as required by
§17.101.

[23 FR 6498, Aug. 22, 1958, as amended at 24
FR 8327, Oct. 14, 1959; 32 FR 6841, May 4, 1967;
34 FR 9340, June 13, 1969; 35 FR 6586, Apr. 24,
1970; 39 FR 32606, Sept. 10, 1974. Redesignated
and amended at 61 FR 21965, 21966, May 13,
1996; 64 FR 54218, Oct. 6, 1999]

§17.44 Hospital care for certain retir-
ees with chronic disability (Execu-
tive Orders 10122, 10400 and 11733).

Hospital care may be furnished when
beds are available to members or
former members of the uniformed serv-
ices (Army, Navy, Air Force, Marine
Corps, Coast Guard, Coast and Geodetic
Survey, now National Oceanic and At-
mospheric Administration hereinafter
referred to as NOAA, and Public Health
Service) temporarily or permanently
retired for physical disability or re-
ceiving disability retirement pay who
require hospital care for chronic dis-
eases and who have no eligibility for
hospital care under laws governing the
Department of Veterans Affairs, or who
having eligibility do not elect hos-
pitalization as Department of Veterans
Affairs beneficiaries. Care under this
section is subject to the following con-
ditions:
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(a) Persons defined in this section
who are members or former members of
the active military, naval, or air serv-
ice must agree to pay the subsistence
rate set by the Secretary of Veterans
Affairs, except that no subsistence
charge will be made for those persons
who are members or former members of
the Public Health Service, Coast
Guard, Coast and Geodetic Survey now
NOAA, and enlisted personnel of the

Army, Navy, Marine Corps, and Air
Force.
(b) Under this section, the term

chronic diseases shall include chronic
arthritis, malignancy, psychiatric dis-
orders, poliomyelitis with residuals,
neurological disabilities, diseases of
the nervous system, severe injuries to
the nervous system, including quadri-
plegia, hemiplegia and paraplegia, tu-
berculosis, blindness and deafness re-
quiring definitive rehabilitation, dis-
ability from major amputation, and
other diseases as may be agreed upon
from time to time by the Under Sec-
retary for Health and designated offi-
cials of the Department of Defense and
Department of Health and Human
Services. For the purpose of this sec-
tion, blindness is defined as corrected
visual acuity of 20/200 or less in the bet-
ter eye, or corrected central visual acu-
ity of more than 20/200 if there is a field
defect in which the peripheral field has
contracted to such an extent that its
widest diameter subtends the widest di-
ameter of the field of the better eye at
an angle no greater than 20°.

(c) In the case of persons who are
former members of the Coast and Geo-
detic Survey, care may be furnished
under this section even though their
retirement for disability was from the
Environmental Science Services Ad-
ministration or NOAA.

[34 FR 9340, June 13, 1969, as amended at 39
FR 1841, Jan. 15, 1974; 47 FR 58247, Dec. 30,
1982. Redesignated at 61 FR 21965, May 13,
1996, as amended at 62 FR 17072, Apr. 9, 1997]

§17.45 Hospital care for research pur-
poses.

Subject to the provisions of §17.62(g),
any person who is a bona fide volunteer
may be admitted to a Department of
Veterans Affairs hospital when the
treatment to be rendered is part of an
approved Department of Veterans Af-
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fairs research project and there are in-
sufficient veteran-patients suitable for
the project.

[35 FR 11470, July 17, 1970. Redesignated at 61
FR 21965, May 13, 1996]

§17.46 Eligibility for hospital, domi-
ciliary or nursing home care of per-
sons discharged or released from
?.ctive military, naval, or air serv-
ice.

(a) In furnishing hospital care under

38 U.S.C. 1710(a)(1), VA officials shall:

(1) If the veteran is in immediate
need of hospitalization, furnish care at

VA facility where the veteran applies

or, if that facility is incapable of fur-

nishing care, arrange to admit the vet-
eran to the nearest VA medical center,
or Department of Defense hospital with
which VA has a sharing agreement
under 38 U.S.C. 8111, which is capable of
providing the needed care, or if VA or

DOD facilities are not available, ar-

range for care on a contract basis if au-

thorized by 38 U.S.C. 1703 and 38 CFR

17.52; or

(2) If the veteran needs non-imme-
diate hospitalization, schedule the vet-
eran for admission at VA facility where
the veteran applies, if the schedule per-
mits, or refer the veteran for admission
or scheduling for admission at the
nearest VA medical center, or Depart-
ment of Defense facility with which VA

has a sharing agreement under 38

U.S.C. 8111.

(Authority: 38 U.S.C. 1703, 1710; secs. 19011-
19012, Pub. L. 99-272)

(b) Domiciliary care may be fur-
nished when needed to:

(1) Any veteran whose annual income
does not exceed the maximum annual
rate of pension payable to a veteran in
need of regular aid and attendance, or

(2) Any veteran who the Secretary
determines had no adequate means of
support. An additional requirement for
eligibility for domiciliary care is the
ability of the veteran to perform the
following:

(i) Perform without assistance daily

ablutions, such as brushing teeth;
bathing; combing hair; body elimi-
nations.

(ii) Dress self, with a minimum of as-
sistance.
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(iii) Proceed to and return from the
dining hall without aid.

(iv) Feed Self.

(v) Secure medical attention on an
ambulatory basis or by use of person-
ally propelled wheelchair.

(vi) Have voluntary control over body
eliminations or control by use of an ap-
propriate prosthesis.

(vii) Share in some measure, however
slight, in the maintenance and oper-
ation of the facility.

(viii) Make rational and competent
decisions as to his or her desire to re-
main or leave the facility.

(Authority: 38 U.S.C. 1710(b), sec. 102, Pub. L.
100-322)

[24 FR 8328, Oct. 4, 1959, as amended at 30 FR
1787, Feb. 9, 1965; 32 FR 13813, Oct. 4, 1967; 34
FR 9340, June 13, 1969; 39 FR 1841, Jan. 15,
1974; 45 FR 6935, Jan. 31, 1980; 51 FR 25064,
July 10, 1986; 52 FR 11259, Apr. 8, 1987; 53 FR
9627, Mar. 24, 1988; 53 FR 32391, Aug. 25, 1988;
56 FR 5757, Feb. 13, 1991. Redesignated and
amended at 61 FR 21965, 21966, May 13, 1996]

§17.47 Considerations applicable in
determining eligibility for hospital,
nursing home or domiciliary care.

(a)(1) For applicants discharged or re-
leased for disability incurred or aggra-
vated in line of duty and who are not in
receipt of compensation for service-
connected or service-aggravated dis-
ability, the official records of the

Armed Forces relative to findings of

line of duty for its purposes will be ac-

cepted in determining eligibility for
hospital care. Where the official

records of the Armed Forces show a

finding of disability not incurred or ag-

gravated in line of duty and evidence is
submitted to the Department of Vet-
erans Affairs which permits of a dif-
ferent finding, the decision of the
Armed Forces will not be binding upon
the Department of Veterans Affairs,
which will be free to make its own de-
termination of line of duty incurrence
or aggravation upon evidence so sub-
mitted. It will be incumbent upon the
applicant to present controverting evi-
dence and, until such evidence is pre-
sented and a determination favorable
to the applicant is made by the Depart-
ment of Veterans Affairs, the finding of
the Armed Forces will control and hos-
pital care will not be authorized. Such
controverting evidence, when received

§17.47

from an applicant, will be referred to
the adjudicating agency which would
have jurisdiction if the applicant was
filing claim for pension or disability
compensation, and the determination
of such agency as to line of duty, which
is promptly to be communicated to the
head of the field facility receiving the
application for hospital care, will gov-
ern the facility Director’s disapproval
or approval of admission, other eligi-
bility requirements having been met.
Where the official records of the Armed
Forces show that the disability for
which a veteran was discharged or re-
leased from the Armed Forces under
other than dishonorable conditions was
incurred or aggravated in the line of
duty, such showing will be accepted for
the purpose of determining his or her
eligibility for hospitalization, notwith-
standing the fact that the Department
of Veterans Affairs has made a deter-
mination in connection with a claim
for monetary benefits that the dis-
ability was incurred or aggravated not
in line of duty.

(2) In those exceptional cases where
the official records of the Armed
Forces show discharge or release under
other than dishonorable conditions be-
cause of expiration of period of enlist-
ment or any other reason except dis-
ability, but also show a disability in-
curred or aggravated in line of duty
during the said enlistment; and the dis-
ability so recorded is considered in
medical judgment to be or to have been
of such character, duration, and degree
as to have justified a discharge or re-
lease for disability had the period of
enlistment not expired or other reason
for discharge or release been given, the
Under Secretary for Health, upon con-
sideration of a clear, full statement of
circumstances, is authorized to ap-
prove admission of the applicant for
hospital care, provided other eligibility
requirements are met. A typical case of
this kind will be one where the appli-
cant was under treatment for the said
disability recorded during his or her
service at the time discharge or release
was given for the reason other than
disability.

(b)(1) Under 38 U.S.C. 1710(a)(1), vet-
erans who are receiving disability com-
pensation awarded under §3.800 of this
chapter, where a disease, injury or the
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aggravation of an existing disease or
injury occurs as a result of VA exam-
ination, medical or surgical treatment,
or of hospitalization in a VA health
care facility or of participation in a re-
habilitation program under 38 U.S.C.
ch. 31, under any law administered by
VA and not the result of his/her own
willful misconduct. Treatment may be
provided for the disability for which
the compensation is being paid or for
any other disability. Treatment under
the authority of 38 U.S.C. 1710(a)(1)
may not be authorized during any pe-
riod when disability compensation
under §3.800 of this title is not being
paid because of the provision of
§3.800(a)(2), except to the extent con-
tinuing eligibility for such treatment
is provided for in the judgment for set-
tlement described in §3.800(a)(2) of this
title.

(Authority: 38 U.S.C. 1710(a); sec. 701, Pub. L.
98-160, Pub. L. 99-272)

(2) For purposes of eligibility for
domiciliary care, the phrase no ade-
quate means of support refers to an ap-
plicant for domiciliary care whose an-
nual income exceeds the annual rate of
pension for a veteran in receipt of reg-
ular aid and attendance, as defined in
38 U.S.C. 1503, but who is able to dem-
onstrate to competent VA medical au-
thority, on the basis of objective evi-
dence, that deficits in health and/or
functional status render the applicant
incapable of pursuing substantially
gainful employment, as determined by
the Chief of Staff, and who is otherwise
without the means to provide ade-
quately for self, or be provided for in
the community.

(Authority: 38 U.S.C. 1710(a); sec. 701, Pub. L.
98-160, Pub. L. 99-272)

(c) A disability, disease, or defect will
comprehend any acute, subacute, or
chronic disease (or a general medical,
tuberculous, or neuropsychiatric type)
of any acute, subacute, or chronic sur-
gical condition susceptible of cure or
decided improvement by hospital care;
or any condition which does not re-
quire hospital care for an acute or
chronic condition but requires domi-
ciliary care. Domiciliary care, as the
term implies, is the provision of a
home, with such ambulant medical
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care as is needed. To be provided with
domiciliary care, the applicant must
consistently have a disability, disease,
or defect which is essentially chronic
in type and is producing disablement of
such degree and probable persistency
as will incapacitate from earning a liv-
ing for a prospective period.

(Authority: 38 U.S.C. 1701, 1710)

(d)(1) For purposes of determining
eligibility for hospital or nursing home
care under §17.47(a), a veteran will be
determined unable to defray the ex-
penses of necessary care if the veteran
agrees to provide verifiable evidence,
as determined by the Secretary, that:

(i) The veteran is eligible to receive
medical assistance under a State plan
approved under title XIX of the Social
Security Act;

(Authority: 42 U.S.C. 1396 et seq.)

(ii) The veteran is in receipt of pen-
sion under 38 U.S.C. 1521; or

(iii) The veteran’s attributable in-
come does not exceed $15,000 if the vet-
eran has no dependents, $18,000 if the
veteran has one dependent, plus $1,000
for each additional dependent.

(Authority: 38 U.S.C. 1722; sec. 19011, Pub. L.
99-272)

(2) For purposes of determining eligi-
bility for hospital or nursing home care
under §17.47(c), a veteran will be deter-
mined eligible for necessary care if the
veteran agrees to provide verifiable
evidence, as determined by the Sec-
retary, that: The veteran’s attributable
income does not exceed $20,000 if the
veteran has no dependents, $25,000 if
the veteran has one dependent, plus
$1,000 for each additional dependent.

(Authority: 38 U.S.C. 1722; sec. 19011, Pub. L.
99-272)

(3) Effective on January 1 of each
yvear after calendar year 1986, the
amounts set forth in paragraph (d)(1)
and (2) of this section shall be in-
creased by the percentage by which the
maximum rates of pension were in-
creased under 38 U.S.C. 1111(a), during
the preceding year.

(Authority: 38 U.S.C. 1722; sec. 19011, Pub. L.
99-272)
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(4) Determinations with respect to
attributable income made under para-
graph (d)(1) and (2) of this section, shall
be made in the same manner, including
the same sources of income and exclu-
sions from income, as determinations
with respect to income are made for de-
termining eligibility for pension under
§§3.271 and 3.272 of this title. The term
attributable income means income of a
veteran for the calendar year preceding
application for care, determined in the
same manner as the manner in which a
determination is made of the total
amount of income by which the rate of
pension for such veteran under 38
U.S.C. 1521 would be reduced if such
veteran were eligible for pension under
that section.

(Authority: 38 U.S.C. 1722; sec. 19011, Pub. L.
99-272)

(5) Notwithstanding the attributable
income of a veteran, VA may deter-
mine that such veteran is not eligible
under paragraph (d)(1) and (2) of this
section if the corpus of the estate of
the veteran is such that under all the
circumstances it is reasonable that
some part of the corpus of the estate of
the veteran be consumed for the vet-
eran’s maintenance. The corpus of the
estate of a veteran shall be determined
in the same manner as determinations
are made with respect to the deter-
minations of eligibility for pension
under §3.275 of this chapter. The term
corpus of the estate of the veteran in-
cludes the corpus of the estates of the
veteran’s spouse and dependent chil-
dren, if any.

(Authority: 38 U.S.C. 1722; sec. 19011, Pub. L.
99-272)

(6) In order to avoid hardship VA
may determine that a veteran is eligi-
ble for care notwithstanding that the
veteran does not meet the income re-
quirements established in paragraph
(d)(1)(dii) or (d)(2) of this section, if pro-
jections of the veteran’s income for the
year following application for care are
substantially below the income re-
quirements established in paragraph
(d)(1)(iii) or (d)(2) of this section.

(Authority: 38 U.S.C. 1722; sec. 19011, Pub. L.
99-272)
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(e)(1) If VA determines that an indi-
vidual was incorrectly charged a co-
payment, VA will refund the amount of
any copayment actually paid by that
individual.

(Authority: 38 U.S.C. 501; sec. 19011, Pub. L.
99-272)

(2) In the event a veteran provided in-
accurate information on an application
and is incorrectly deemed eligible for
care under 38 U.S.C. 1710(a)(1) rather
than §1710(a)(2), VA shall retroactively
bill the veteran for the applicable co-
payment.

(Authority: 38 U.S.C. 501 and 1710; sec. 19011,
Pub. L. 99-272)

(f) If a veteran who receives hospital
or nursing home care under 38 U.S.C.
1710(a)(2) or outpatient care under 38
U.S.C. 1712(a)(4) by virtue of the vet-
eran’s eligibility for hospital care
under 38 U.S.C. 1710(a), fails to pay to
the United States the amounts agreed
to under those sections shall be
grounds for determining, in accordance
with guidelines promulgated by the
Under Secretary for Health, that the
veteran is not eligible to receive fur-
ther care under those sections until
such amounts have been paid in full.

(Authority: 38 U.S.C. 1710, 1721; sec. 19011,
Pub. L. 99-272)

(2)(1) Persons hospitalized who have
no service-connected disabilities pursu-
ant to §17.47, and/or persons receiving
outpatient medical services pursuant
to paragraphs (e), (f), (i), (j), and/or (k)
of §17.60 who have no service-connected
disabilities who it is believed may be
eligible for hospital care and/or med-
ical services, or reimbursement for the
expenses of care or services for all or
part of the cost thereof by reason of
the following:

(i) Membership in a union, fraternal
or other organization, or

(ii) Coverage under an insurance pol-
icy, or contract, medical, or hospital
service agreement, membership, or
subscription contract or similar ar-
rangement under which health services
for individuals are provided or the ex-
penses of such services are paid, will
not be furnished hospital care or med-
ical services without charge therefore
to the extent of the amount for which
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such parties referred to in paragraphs
(2)(1)(@) or (g)(1)(ii) of this section, are,
will become, or may be liable. Persons
believed entitled to care under any of
the plans discussed above will be re-
quired to provide such information as
the Secretary may require. Provisions
of this paragraph are effective April 7,
1986, except in the case of a health care
policy or contract that was entered
into before that date, the effective date
shall be the day after the plan was
modified or renewed or on which there
was any change in premium or cov-
erage and will apply only to care and
services provided by VA after the date
the plan was modified, renewed, or on
which there was any change in pre-
mium or coverage.

(Authority: 38 U.S.C. 1729; sec. 19013, Pub. L.
99-272)

(2) Persons hospitalized for the treat-
ment of nonservice-connected disabil-
ities pursuant to §17.47, or persons re-
ceiving outpatient medical services
pursuant to paragraph (e), (f), (h), (i),
(j), or (k) of §17.60, and who it is be-
lieved may be entitled to hospital care
and/or medical services or to reim-
bursement for all or part of the cost
thereof from any one or more of the
following parties:

(i) Workers’ Compensation or employ-
er’s liability statutes, State or Federal;

(ii) By reason of statutory or other
relationships with third parties, in-
cluding those liable for damages be-
cause of negligence or other legal
wrong;

(iii) By reason of a statute in a State,
or political subdivision of a State;

(A) Which requires automobile acci-
dent reparations or;

(B) Which provides compensation or
payment for medical care to victims
suffering personal injuries as the result
of a crime of personal violence;

(iv) Right to maintenance and cure in
admiralty;

will not be furnished hospital care or
medical services without charge there-
fore to the extent of the amount for
which such parties are, will become, or
may be liable. Persons believed enti-
tled to care under circumstances de-
scribed in paragraph (g)(2)(ii) of this
section will be required to complete
such forms as the Secretary may re-
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quire, such as a power of attorney and
assignment. Notice of this assignment
will be mailed promptly to the party or
parties believed to be liable. When the
amount of charges is ascertained, a bill
therefore will be mailed to such party
or parties. Persons believed entitled to
care under circumstances described in
paragraph (g)(2)(i) or (g)(2)(iii) of this
section will be required to complete
such forms as the Secretary may re-
quire.

(Authority: 38 U.S.C. 1729, sec. 19013, Pub. L.
99-272)

(h) Within the limits of Department
of Veterans Affairs facilities, any vet-
eran who is receiving nursing home
care in a hospital under the direct ju-
risdiction of the Department of Vet-
erans Affairs, may be furnished med-
ical services to correct or treat any
nonservice-connected disability of such
veteran, in addition to treatment inci-
dent to the disability for which the
veteran is hospitalized, if the veteran
is willing, and such services are reason-
ably necessary to protect the health of
such veteran.

(i) Participating in a rehabilitation pro-
gram under 38 U.S.C. chapter 31 refers to
any veteran

(1) Who is eligible for and entitled to
participate in a rehabilitation program
under chapter 31.

(i) Who is in an extended evaluation
period for the purpose of determining
feasibility, or

(ii) For whom a rehabilitation objec-
tive has been selected, or

(iii) Who is pursuing a rehabilitation
program, or

(iv) Who is pursuing a program of
independent living, or

(v) Who is being provided employ-
ment assistance under 38 U.S.C. chap-
ter 31, and

(2) Who is medically determined to be
in need of hospital care or medical
services (including dental) for any of
the following reasons:

(i) Make possible his or her entrance
into a rehabilitation program; or

(ii) Achieve the goals of the veteran’s
vocational rehabilitation program; or

(iii) Prevent interruption of a reha-
bilitation program; or
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(iv) Hasten the return to a rehabilita-
tion program of a veteran in inter-
rupted or leave status; or

(v) Hasten the return to a rehabilita-
tion program of a veteran placed in dis-
continued status because of illness, in-
jury or a dental condition; or

(vi) Secure and adjust to employment
during the period of employment as-
sistance; or

(vii) To enable the veteran to achieve
maximum independence in daily living.

(Authority: 38 U.S.C. 3104(a)(9); Pub. L. 96—
466, sec. 101(a))

(j) Veterans eligible for treatment
under chapter 17 of 38 U.S.C. who are
alcohol or drug abusers or who are in-
fected with the human immuno-
deficiency virus (HIV) shall not be dis-
criminated against in admission or
treatment by any Department of Vet-
erans Affairs health care facility solely
because of their alcohol or drug abuse
or dependency or because of their viral
infection. This does not preclude the
rule of clinical judgment in deter-
mining appropriate treatment which
takes into account the patient’s im-
mune status and/or the infectivity of
the HIV or other pathogens (such as tu-
berculosis, cytemegalovirus,
cryptosporidiosis, etc.). Hospital Direc-
tors are responsible for assuring that
admission criteria of all programs in
the medical center do not discriminate
solely on the basis of alcohol, drug
abuse or infection with human im-
munodeficiency virus. Quality Assur-
ance Programs should include indica-
tors and monitors for nondiscrimina-
tion.

(Authority: 38 U.S.C. 7333)

(k) In seeking medical care from VA
under 38 U.S.C. 1710 or 1712, a veteran
shall furnish such information and evi-
dence as the Secretary may require to
establish eligibility.

(Authority: 38 U.S.C. 1722; sec. 19011, Pub. L.
99-272)

[32 FR 13813, Oct. 4, 1967]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §17.47, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.
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§17.48 Compensated Work Therapy/
Transitional Residences program.

(a) This section sets forth require-
ments for persons residing in housing
under the Compensated Work Therapy/
Transitional Residences program.

(b) House managers shall be respon-
sible for coordinating and supervising
the day-to-day operations of the facili-
ties. The local VA program coordinator
shall select each house manager and
may give preference to an individual
who is a current or past resident of the
facility or the program. A house man-
ager must have the following qualifica-
tions:

(1) A stable, responsible and caring
demeanor;

(2) Leadership qualities including the
ability to motivate;

(3) Effective communication skills
including the ability to interact;

(4) A willingness to accept feedback;

(5) A willingness to follow a chain of
command.

(c) Each resident admitted to the
Transitional Residence, except for a
house manager, must also be in the
Compensated Work Therapy program.

(d) Each resident, except for a house
manager, must bi-weekly, in advance,
pay a fee to VA for living in the hous-
ing. The local VA program coordinator
will establish the fee for each resident
in accordance with the provisions of
paragraph (d)(1) of this section.

(1) The total amount of actual oper-
ating expenses of the residence (utili-
ties, maintenance, furnishings, appli-
ances, service equipment, all other op-
erating costs) for the previous fiscal
year plus 15 percent of that amount
equals the total operating budget for
the current fiscal year. The total oper-
ating budget is to be divided by the av-
erage number of beds occupied during
the previous fiscal year and the result-
ing amount is the average yearly
amount per bed. The bi-weekly fee
shall equal 1/26th of the average yearly
amount per bed, except that a resident
shall not, on average, pay more than 30
percent of their gross CWT (Com-
pensated Work Therapy) bi-weekly
earnings. The VA program manager
shall, bi-annually, conduct a review of
the factors in this paragraph for deter-
mining resident payments. If he or she
determines that the payments are too
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high or too low by more than 5 percent
of the total operating budget, he or she
shall recalculate resident payments
under the criteria set forth in this
paragraph, except that the calculations
shall be based on the current fiscal
year (actual amounts for the elapsed
portion and projected amounts for the
remainder).

(2) If the revenues of a residence do
not meet the expenses of the residence
resulting in an inability to pay actual
operating expenses, the medical center
of jurisdiction shall provide the funds
necessary to return the residence to
fiscal solvency in accordance with the
provisions of this section.

(e) The length of stay in housing
under the Compensated Work Therapy/
Transitional Residences program is
based on the individual needs of each
resident, as determined by consensus of
the resident and his/her VA Clinical
Treatment team. However, the length
of stay should not exceed 12 months.

(Authority: 38 U.S.C. 1772)
[70 FR 29627, May 24, 2005]

§17.49 Priorities for outpatient med-
ical services and inpatient hospital
care.

In scheduling appointments for out-
patient medical services and admis-
sions for inpatient hospital care, the
Under Secretary for Health shall give
priority to:

(a) Veterans with service-connected
disabilities rated 50 percent or greater
based on one or more disabilities or
unemployability; and

(b) Veterans needing care for a serv-
ice-connected disability.

(Authority: 38 U.S.C. 101, 501, 1705, 1710)
[67 FR 58529, Sept. 17, 2002]

USE OF DEPARTMENT OF DEFENSE, PUB-
LIC HEALTH SERVICE OR OTHER FED-
ERAL HOSPITALS

§17.50 Use of Department of Defense,
Public Health Service or other Fed-
eral hospitals with beds allocated to
the Department of Veterans Affairs.

Hospital facilities operated by the
Department of Defense or the Public
Health Service (or any other agency of
the United States Government) may be
used for the care of Department of Vet-
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erans Affairs patients pursuant to
agreements between the Department of
Veterans Affairs and the department or
agency operating the facility. When
such an agreement has been entered
into and a bed allocation for Depart-
ment of Veterans Affairs patients has
been provided for in a specific hospital
covered by the agreement, care may be
authorized within the bed allocation
for any veteran eligible under 38 U.S.C.
1710 or 38 CFR 17.44. Care in a Federal
facility not operated by the Depart-
ment of Veterans Affairs, however,
shall not be authorized for any mili-
tary retiree whose sole basis for eligi-
bility is under §17.46b, or, except in
Alaska and Hawaii, for any retiree of
the uniformed services suffering from a
chronic disability whose entitlement is
under §17.46b, §17.47(b)(2) or §17.47(c)(2)
regardless of whether he or she may
have dual eligibility under other provi-
sions of §17.47.

[39 FR 1842, Jan. 15, 1974, as amended at 45
FR 6936, Jan. 31, 1980, as amended at 61 FR
21966, May 13, 1996]

§17.51 Emergency use of Department
of Defense, Public Health Service or
other Federal hospitals.

Hospital care in facilities operated
by the Department of Defense or the
Public Health Service (or any other
agency of the U.S. Government) which
do not have beds allocated for the care
of Department of Veterans Affairs pa-
tients may be authorized subject to the
limitations enumerated in §17.50 only
in emergency circumstances for any
veteran otherwise eligible for hospital
care under 38 U.S.C. 1710 or 38 CFR
17.46.

[33 FR 19010, Dec. 20, 1968. Redesignated and
amended at 61 FR 21965, 21966, May 13, 1996]

USE OF PUBLIC OR PRIVATE HOSPITALS

§17.52 Hospital care and medical serv-
ices in non-VA facilities.

(a) When VA facilities or other gov-
ernment facilities are not capable of
furnishing economical hospital care or
medical services because of geographic
inaccessibility or are not capable of
furnishing care or services required,
VA may contract with non-VA facili-
ties for care in accordance with the
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provisions of this section. When de-
mand is only for infrequent use, indi-
vidual authorizations may be used.
Care in public or private facilities,
however, subject to the provisions of
§17.53 through f, will only be author-
ized, whether under a contract or an
individual authorization, for

(1) Hospital care or medical services
to a veteran for the treatment of—

(i) A service-connected disability; or

(ii) A disability for which a veteran
was discharged or released from the ac-
tive military, naval, or air service or

(iii) A disability of a veteran who has
a total disability permanent in nature
from a service-connected disability, or

(iv) For a disability associated with
and held to be aggravating a service-
connected disability, or

(v) For any disability of a veteran
participating in a rehabilitation pro-
gram under 38 U.S.C. ch. 31 and when
there is a need for hospital care or
medical services for any of the reasons
enumerated in §17.48(j).

(Authority: 38 U.S.C. 1703, 3104; sec. 101, Pub.
L. 96-466; sec. 19012, Pub. L. 99-272)

(2) Medical services for the treatment
of any disability of—

(i) A veteran who has a service-con-
nected disability rated at 50 percent or
more,

(ii) A veteran who has received VA
inpatient care for treatment of non-
service-connected conditions for which
treatment was begun during the period
of inpatient care. The treatment period
(to include care furnished in both fa-
cilities of VA and non-VA facilities or
any combination of such modes of care)
may not continue for a period exceed-
ing 12 months following discharge from
the hospital except when it is deter-
mined that a longer period is required
by virtue of the disabilities being
treated, and

(iii) A veteran of the Mexican border
period or World War I or who is in re-
ceipt of increased pension or additional
compensation based on the need for aid
and attendance or housebound benefits
when it has been determined based on
an examination by a physician em-
ployed by VA (or, in areas where no
such physician is available, by a physi-
cian carrying out such function under
a contract or fee arrangement), that
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the medical condition of such veteran
precludes appropriate treatment in VA
facilities;

(Authority: 38 U.S.C. 1703; sec. 19012, Pub. L.
99-272)

(3) Hospital care or medical services
for the treatment of medical emer-
gencies which pose a serious threat to
the life or health of a veteran receiving
hospital care or medical services in a
facility over which the Secretary has
direct jurisdiction or government facil-
ity with which the Secretary con-
tracts, and for which the facility is not
staffed or equipped to perform, and
transfer to a public or private hospital
which has the necessary staff or equip-
ment is the only feasible means of pro-
viding the necessary treatment, until
such time following the furnishing of
care in the non-VA facility as the vet-
eran can be safely transferred to a VA
facility;

(Authority: 38 U.S.C. 1703; sec. 19012, Pub. L.
99-272)

(4) Hospital care for women veterans;

(Authority: 38 U.S.C. 1703; sec. 19012, Pub. L.
99-272)

(5) Through September 30, 1988, hos-
pital care or medical services that will
obviate the need for hospital admission
for veterans in the Commonwealth of
Puerto Rico, except that the dollar ex-
penditure in Fiscal year 1986 cannot ex-
ceed 85% of the Fiscal year 1985 obliga-
tions, in Fiscal year 1987 the dollar ex-
penditure cannot exceed 50% of the Fis-
cal year 1985 obligations and in Fiscal
yvear 1988 the dollar expenditure cannot
exceed 25% of the Fiscal year 1985 obli-
gations.

(Authority: 38 U.S.C. 1703; sec. 102, Pub. L.
99-166; sec. 19012, Pub. L. 99-272)

(6) Hospital care or medical services
that will obviate the need for hospital
admission for veterans in Alaska, Ha-
waii, Virgin Islands and other terri-
tories of the United States except that
the annually determined hospital pa-
tient load and incidence of the fur-
nishing of medical services to veterans
hospitalized or treated at the expense
of VA in government and non-VA fa-
cilities in each such State or territory
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shall be consistent with the patient
load or incidence of the provision of
medical services for veterans hospital-
ized or treated by VA within the 48
contiguous States.

(Authority: 38 U.S.C. 1703; sec. 19012, Pub. L.
99-272)

(7) Outpatient dental services and
treatment, and related dental appli-
ances, for a veteran who is a former
prisoner of war and was detained or in-
terned for a period of not less that 181
days.

(Authority: 38 U.S.C. 1703; sec. 19012, Pub. L.
99-272)

(8) Hospital care or medical services
for the treatment of medical emer-
gencies which pose a serious threat to
the life or health of a veteran which de-
veloped during authorized travel to the
hospital, or during authorized travel
after hospital discharge preventing
completion of travel to the originally
designated point of return (and this
will encompass any other medical serv-
ices necessitated by the emergency, in-
cluding extra ambulance or other
transportation which may also be fur-
nished at VA expense.

(Authority: 38 U.S.C. 1701(5))

(9) Diagnostic services necessary for
determination of eligibility for, or of
the appropriate course of treatment in
connection with, furnishing medical
services at independent VA outpatient
clinics to obviate the need for hospital
admission.

(Authority: 38 U.S.C. 1703; sec. 19012, Pub. L.
99-272)

(10) For any disability of a veteran
receiving VA contract nursing home
care. The veteran is receiving contract
nursing home care and requires emer-
gency treatment in non-VA facilities.

(Authority: 38 U.S.C. 1703(a))

(11) For completion of evaluation for
observation and examination (O&E)
purposes, clinic directors or their des-
ignees will authorize necessary diag-
nostic services at non-VA facilities (on
an inpatient or outpatient basis) in
order to complete requests from VA
Regional Offices for O&E of a person to
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determine eligibility for VA benefits or
services.

(b) The Under Secretary for Health
shall only furnish care and treatment
under paragraph (a) of this section to
veterans described in §17.47(d).

(1) To the extent that resources are
available and are not otherwise re-
quired to assure that VA can furnish
needed care and treatment to veterans
described in §17.47 (a) and (c), and

(2) If the veteran agrees to pay the
United States an amount as deter-
mined in §17.48(e).

(Authority: 38 U.S.C. 1703, 1710 and 1712; sec.
19011-19012, Pub. L. 99-272)

[61 FR 25066, July 10, 1986, as amended at 53
FR 32391, Aug. 25, 1988; 54 FR 53057, Dec. 27,
1989; 58 FR 32446, June 10, 1993. Redesignated
and amended at 61 FR 21965, 21966, May 13,
1996; 62 FR 17072, Apr. 9, 1997]

§17.53 Limitations on use of public or
private hospitals.

The admission of any patient to a
private or public hospital at Depart-
ment of Veterans Affairs expense will
only be authorized if a Department of
Veterans Affairs medical center or
other Federal facility to which the pa-
tient would otherwise be eligible for
admission is not feasibly available. A
Department of Veterans Affairs facility
may be considered as not feasibly
available when the urgency of the ap-
plicant’s medical condition, the rel-
ative distance of the travel involved, or
the nature of the treatment required
makes it necessary or economically ad-
visable to use public or private facili-
ties. In those instances where care in
public or private hospitals at Depart-
ment of Veterans Affairs expense is au-
thorized because a Department of Vet-
erans Affairs or other Federal facility
was not feasibly available, as defined
in this section, the authorization will
be continued after admission only for
the period of time required to stabilize
or improve the patient’s condition to
the extent that further care is no
longer required to satisfy the purpose
for which it was initiated.

[39 FR 17223, May 14, 1974, as amended at 47
FR 58248, Dec. 30, 1982. Redesignated at 61 FR
21965, May 13, 1996]
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§17.54 Necessity for prior authoriza-
tion.

(a) The admission of a veteran to a
non-Department of Veterans Affairs
hospital at Department of Veterans Af-
fairs expense must be authorized in ad-
vance. In the case of an emergency
which existed at the time of admission,
an authorization may be deemed a
prior authorization if an application,
whether formal or informal, by tele-
phone, telegraph or other communica-
tion, made by the veteran or by others
in his or her behalf is dispatched to the
Department of Veterans Affairs (1) for
veterans in the 48 contiguous States
and Puerto Rico, within 72 hours after
the hour of admission, including in the
computation of time Saturday, Sunday
and holidays, or (2) for veterans in a
noncontiguous State, territory or pos-
session of the United States (not in-
cluding Puerto Rico) if facilities for
dispatch of application as described in
this section are not available within
the 72-hour period, provided the appli-
cation was filed within 72 hours after
facilities became available.

(b) When an application for admis-
sion by a veteran in one of the 48 con-
tiguous States in the United States or
in Puerto Rico has been made more
than 72 hours after admission, or more
than 72 hours after facilities are avail-
able in a noncontiguous State, terri-
tory of possession of the United States,
authorization for continued care at De-
partment of Veterans Affairs expense
shall be effective as of the postmark or
dispatch date of the application, or the
date of any telephone call constituting
an informal application.

[42 FR 55212, Oct. 14, 1977. Redesignated at 61
FR 21965, May 13, 1996]

§17.55 Payment for authorized public
or private hospital care.

Except as otherwise provided in this
section, payment for public or private
hospital care authorized under 38
U.S.C. 1703 and 38 CFR 17.52 of this part
or under 38 U.S.C. 1728 and 38 CFR
17.120 of this part shall be based on a
prospective payment system similar to
that used in the Medicare program for
paying for similar inpatient hospital
services in the community. Payment
shall be made using the Health Care Fi-
nancing Administration (HCFA) PRIC-
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ER for each diagnosis-related group
(DRG) applicable to the episode of care.

(a) Payment shall be made of the full
prospective payment amount per dis-
charge, as determined according to the
methodology in subparts D and G of 42
CFR part 412, as appropriate.

(b)(1) In the case of a veteran who
was transferred to another facility be-
fore completion of care, VA shall pay
the transferring hospital an amount
calculated by the HCFA PRICER for
each patient day of care, not to exceed
the full DRG rate as provided in para-
graph (a) of this section. The hospital
that ultimately discharges the patient
will receive the full DRG payment.

(2) In the case of a veteran who has
transferred from a hospital and/or dis-
tinct part unit excluded by Medicare
from the DRG-based prospective pay-
ment system or from a hospital that
does not participate in Medicare, the
transferring hospital will receive a
payment for each patient day of care
not to exceed the amount provided in
paragraph (i) of this section.

(c) VA shall pay the providing facil-
ity the full DRG-based rate or reason-
able cost, without regard to any copay-
ments or deductible required by any
Federal law that is not applicable to
VA.

(d) If the cost or length of a veteran’s
care exceeds an applicable threshold
amount, as determined by the HCFA
PRICER program, VA shall pay, in ad-
dition to the amount payable under
paragraph (a) of this section, an outlier
payment calculated by the HCFA
PRICER program, in accordance with
subpart F of 42 CFR part 412.

(e) In addition to the amount payable
under paragraph (a) of this section, VA
shall pay, for each discharge, an
amount to cover the non-Federal hos-
pital’s capital-related costs, Kkidney,
heart and liver acquisition costs in-
curred by hospitals with approved
transplantation centers, direct costs of
medical education, and the costs of
qualified nonphysician anesthetists in
small rural hospitals. These amounts
will be determined by the Under Sec-
retary for Health on an annual basis
and published in the ‘“Notices’ section
of the FEDERAL REGISTER.

(f) Payment shall be made only for
those services authorized by VA.
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(g) Payments made in accordance
with this section shall constitute pay-
ment in full and the provider or agent
for the provider may not impose any
additional charge on a veteran or his or
her health care insurer for any inpa-
tient services for which payment is
made by the VA.

(h) Hospitals of distinct part hospital
units excluded from the prospective
payment system by Medicare and hos-
pitals that do not participate in Medi-
care will be paid at the national cost-
to-charge ratio times the billed
charges that are reasonable, usual, cus-
tomary, and not in excess of rates or
fees the hospital charges the general
public for similar services in the com-
munity.

(i) A hospital participating in an al-
ternative payment system that has
been granted a Federal waiver from the
prospective payment system under the
provisions of 42 TU.S.C. section
1395f(b)(3) or 42 U.S.C. section 1395ww(c)
for the purposes of Medicare payment
shall not be subject to the payment
methodology set forth in this section
so long as such Federal waiver remains
in effect.

(j) Payments for episodes of hospital
care furnished in Alaska that begin
during the period starting on the effec-
tive date of this section through the
364th day thereafter will be in the
amount determined by the HCFA
PRICER plus 50 percent of the dif-
ference between the amount billed by
the hospital and the amount deter-
mined by the PRICER. Claims for serv-
ices provided during that period will be
accepted for payment by VA under this
paragraph (k) until December 31 of the
year following the year in which this
section became effective.

(k) Notwithstanding other provisions
of this section, VA, for public or pri-
vate hospital care covered by this sec-
tion, will pay the lesser of the amount
determined under paragraphs (a)
through (j) of this section or the
amount negotiated with the hospital or
its agent.

(Authority: 38 USC 513, 1703, 1728; §233 of P.
L. 99-576)

[66 FR 42852, Oct. 24, 1990. Redesignated and
amended at 61 FR 21965, 21966, May 13, 1996; 62
FR 17072, Apr. 9, 1997; 63 FR 39515, July 23,
1998; 65 FR 66637, Nov. 7, 2000]
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§17.56 Payment for non-VA physician
and other health care professional
services.

(a) Except for anesthesia services,
and services provided in the State of
Alaska under pargaraph (d) of this sec-
tion, payment for non-VA health care
professional services associated with
outpatient and inpatient care provided
at non-VA facilities authorized under
§17.52, or made under §17.120 of this
part, shall be the lesser of the amount
billed or the amount calculated using
the formula developed by the Centers
for Medicare and Medicaid Services’
(CMS) participating physician fee
schedule for the period in which the
service is provided (see 42 CFR Parts
414 and 415). This payment method-
ology is set forth in paragraph (b) of
this section. If no amount has been cal-
culated under Center for Medicare and
Medicaid Services’ participating physi-
cian fee schedule or if the services con-
stitute anesthesia services, payment
for such non-VA health care profes-
sional services associated with out-
patient and inpatient care provided at
non-VA facilities authorized under
§17.52, or made under §17.120 of this
part, shall be the lesser of the actual
amount billed or the amount -cal-
culated using the 75th percentile meth-
odology set forth in paragraph (c) of
this section; or the usual and cus-
tomary rate if there are fewer than 8
treatment occurrences for a procedure
during the previous fiscal year.

(b) The payment amount for each
service paid under Centers for Medicare
and Medicaid Services’ participating
physician fee schedule is the product of
three factors: a nationally uniform rel-
ative value for the service; a geo-
graphic adjustment factor for each
physician fee schedule area; and a na-
tionally uniform conversion factor for
the service. The conversion factor con-
verts the relative values into payment
amounts. For each physician fee sched-
ule service, there are three relative
values: An RVU for physician work; an
RVU for practice expense; and an RVU
for malpractice expense. For each of
these components of the fee schedule,
there is a geographic practice cost
index (GPCI) for each fee schedule
area. The GPCIs reflect the relative
costs of practice expenses, malpractice

636



Department of Veterans Affairs

insurance, and physician work in an
area compared to the national average.
The GPCIs reflect the full variation
from the national average in the costs
of practice expenses and malpractice
insurance, but only one-quarter of the
difference in area costs for physician
work. The general formula calculating
the Centers for Medicare and Medicaid
Services’ fee schedule amount for a
given service in a given fee schedule
area can be expressed as: Payment =
[(RVUwork X GPCIwork) +
(RVUpractice expense x GPCIpractice
expense) + (RVUmalpractice X
GPCImalpractice)] x CF.

(c) Payment under the 75th per-
centile methodology is determined for
each VA medical facility by ranking
all occurrences (with a minimum of
eight) under the corresponding code
during the previous fiscal year with
charges ranked from the highest rate
billed to the lowest rate billed and the
charge falling at the 75th percentile as
the maximum amount to be paid.

(d) For services rendered in Alaska,
VA will pay for services in accordance
with a fee schedule that uses the
Health Insurance Portability and Ac-
countability Act mandated national
standard coding sets. VA will pay a
specific amount for each service for
which there is a corresponding code.
Under the VA Alaska Fee Schedule the
amount paid in Alaska for each code
will be 90 percent of the average
amount VA actually paid in Alaska for
the same services in Fiscal Year (FY)
2003. For services that VA provided less
than eight times in Alaska in FY 2003,
for services represented by codes estab-
lished after FY 2003, and for unit-based
codes prior to FY 2004, VA will take the
Centers for Medicare and Medicaid
Services’ rate for each code and mul-
tiply it times the average percentage
paid by VA in Alaska for Centers for
Medicare and Medicaid Services-like
codes. VA will increase the amounts on
the VA Alaska Fee Schedule annually
beginning in 2005 in accordance with
the published national Medicare Eco-
nomic Index (MEI). For those years
where the annual average is a negative
percentage, the fee schedule will re-
main the same as the previous year.
Payment for non-VA health care pro-
fessional services in Alaska shall be
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the lesser of the amount billed, or the
amount calculated under this subpart.

(e) Payments made in accordance
with this section shall constitute pay-
ment in full. Accordingly, the provider
or agent for the provider may not im-
pose any additional charge for any
services for which payment is made by
VA.

(f) Notwithstanding other provisions
of this section, VA, for physician serv-
ices covered by this section, will pay
the lesser of the amount determined
under paragraphs (a) through (e) of this
section or the amount negotiated with
the physician or the physician’s agent.

(Authority: 38 U.S.C. 513, 38 U.S.C. 1703, 38
U.S.C. 1728)

[63 FR 39515, July 23, 1998, as amended at 65
FR 66637, Nov. 7, 2000; 70 FR 5927, Feb. 4, 2005]

USE OF COMMUNITY NURSING HOME CARE
FACILITIES

§17.57 Use of
homes.

community nursing

(a) Nursing home care in a contract
public or private nursing home facility
may be authorized for the following:
Any veteran who has been discharged
from a hospital under the direct juris-
diction of VA and is currently receiv-
ing VA hospital based home health
services.

(Authority: 38 U.S.C. 1720; sec. 108, Pub. L.
99-166)

(b) To the extent that resources are
available and are not otherwise re-
quired to assure that VA can furnish
needed care and treatment to veterans
described in 38 U.S.C. 1710(a)(1), the
Under Secretary for Health may fur-
nish care under this paragraph to any
veteran described in 38 U.S.C. 1710(a)(2)
if the veteran agrees to pay the United
States an amount as determined in 38
U.S.C. 1710(f).

(Authority: 38 U.S.C. 1710, 1720; sec. 19011,
Pub. L. 99-272)

(Authority: 38 U.S.C. 1720(b)

[61 FR 25067, July 10, 1986. Redesignated and
amended at 61 FR 21965, 21966, May 13, 1996
and further redesignated at 63 FR 39515, July
23, 1998]
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§17.60 Extensions of community nurs-
ing home care beyond six months.

Directors of health care facilities
may authorize, for any veteran whose
hospitalization was not primarily for a
service-connected disability, an exten-
sion of nursing care in a public or pri-
vate nursing home care facility at VA
expense beyond six months when the
need for nursing home care continues
to exist and

(a) Arrangements for payment of
such care through a public assistance
program (such as Medicaid) for which
the veteran has applied, have been de-
layed due to unforeseen eligibility
problems which can reasonably be ex-
pected to be resolved within the exten-
sion period, or

(b) The veteran has made specific ar-
rangements for private payment for
such care, and

(1) Such arrangements cannot be ef-
fectuated as planned because of
unforseen, unavoidable difficulties,
such as a temporary obstacle to lig-
uidation of property, and

(2) Such difficulties can reasonably
be expected to be resolved within the
extension period; or

(c) The veteran is terminally ill and
life expectancy has been medically de-
termined to be less than six months.

(d) In no case may an extension
under paragraph (a) or (b) of this sec-
tion exceed 45 days.

(Authority: 38 U.S.C. 501, 1720(a))

[63 FR 13121, Apr. 21, 1988. Redesignated at 61
FR 21965, May 13, 1996]

COMMUNITY RESIDENTIAL CARE

SOURCE: 54 FR 20842, May 15, 1989, unless
otherwise noted.

§17.61 Eligibility.

VA health care personnel may assist
a veteran by referring such veteran for
placement in a privately or publicly-
owned community residential care fa-
cility if:

(a) At the time of initiating the as-
sistance:

(1) The veteran is receiving VA med-
ical services on an outpatient basis or
VA medical center, domiciliary, or
nursing home care; or
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(2) Such care or services were fur-
nished the veteran within the pre-
ceding 12 months;

(b) The veteran does not need hos-
pital or nursing home care but is un-
able to live independently because of
medical (including psychiatric) condi-
tions and has no suitable family re-
sources to provide needed monitoring,
supervision, and any necessary assist-
ance in the veteran’s daily living ac-
tivities; and

(c) The facility has been approved in
accordance with §17.63 of this part.

(Authority: 38 U.S.C. 1730)

[64 FR 20842, May 15, 1989. Redesignated and
amended at 61 FR 21965, 21966, May 13, 1996]

§17.62 Definitions.

For the purpose of §§17.61 through
17.72:

(a) The term community residential
care means the monitoring, super-
vision, and assistance, in accordance
with a statement of needed care, of the
daily living activities of referred vet-
erans in an approved home in the com-
munity by the facility’s provider.

(b) The term statement of needed care
means a written description of needed
assistance in daily living activities de-
vised by VA for each referred veteran
in the community residential care pro-
gram.

(c) The term daily living activities in-
cludes:

(1) Walking;

(2) Bathing, shaving, brushing teeth,
combing hair;

(3) Dressing;

(4) Eating;

(b) Getting in or getting out of bed;

(6) Laundry;

(7) Cleaning room;

(8) Managing money;

(9) Shopping;

(10) Using public transportation;

(11) Writing letters;

(12) Making telephone calls;

(13) Obtaining appointments;

(14) Self-administration of medica-
tions;

(15) Recreational and leisure activi-
ties; and

(16) Other similar activities.

(d) The term paper hearing means a
review of the written evidence of
record by the hearing official.
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(e) The term oral hearing means the
in person testimony of representatives
of a community residential care facil-
ity and of VA before the hearing offi-
cial and the review of the written evi-
dence of record by that official.

(f) The term approving official means
the Director or, if designated by the
Director, the Associate Director or
Chief of Staff of a Department of Vet-
erans Affairs Medical Center or Out-
patient Clinic which has jurisdiction to
approve a community residential care
facility.

(g) The term hearing official means
the Director or, if designated by the
Director, the Associate Director or
Chief of Staff of a Department of Vet-
erans Affairs Medical Center or Out-
patient Clinic which has jurisdiction to
approve a community residential care
facility.

(Authority: 38 U.S.C. 1730)

[64 FR 20842, May 15, 1989. Redesignated and
amended at 61 FR 21965, 21966, May 13, 1996]

§17.63 Approval of community resi-
dential care facilities.

The approving official may approve a
community residential care facility,
based on the report of a VA inspection
and on any findings of necessary in-
terim monitoring of the facility, if that
facility meets the following standards:

(a) Health and safety standards. The
facility must:

(1) Meet all State and local regula-
tions including construction, mainte-
nance, and sanitation regulations;

(2) Meet the requirements of chapters
1-7, 22-23, and 31 and Appendix A of the
NFPA 101, National Fire Protection
Association’s Life Safety Code (1994
edition), and NFPA 101A, Guide on Al-
ternative Approaches to Life Safety
(1995 edition), which are incorporated
by reference. The institution shall pro-
vide sufficient staff to assist patients
in the event of fire or other emergency.
Incorporation by reference of these ma-
terials was approved by the Director of
the Federal Register, in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.
These materials incorporated by ref-
erence are available for inspection at
the Department of Veterans Affairs,
Office of Regulations Management
(02D), Room 1154, 810 Vermont Avenue,
NW., Washington, DC 20420 or at the

§17.63

National Archives and Records Admin-
istration (NARA). For information on
the availability of this material at
NARA, call 202-741-6030, or go to: http:/
www.archives.gov/federal register/

code of federal regulations/

ibr _locations.html. Copies may be ob-
tained from the National Fire Protec-
tion Association, Battery March Park,
Quincy, MA 02269. (For ordering infor-
mation, call toll-free 1-800-344-3555.)
Any equivalencies or variances to De-
partment of Veterans Affairs require-
ments must be approved by the appro-
priate Veterans Health Administration
Veterans Integrated Service Networks
(VISN) Director;

(3) Have safe and functioning systems
for heating, hot and cold water, elec-
tricity, plumbing, sewage, cooking,
laundry, artificial and natural light,
and ventilation.

(b) Health services. The facility must
agree to assist residents in obtaining
the statement of needed care developed
by VA.

(c) Interior plan. The facility must:

(1) Have comfortable dining areas,
adequate in size for the number of resi-
dents;

(2) Have confortable living room
areas, adequate in size to accommodate
a reasonable proportion of residents;
and

(3) Maintain at least one functional
toilet and lavatory, and bathing or
shower facility for every six people liv-
ing in the facility, including provider
and staff.

(d) Laundry service. The facility must
provide or arrange for laundry service.

(e) Residents’ bedrooms. Residents’
bedrooms must:

(1) Contain no more than four beds;

(2) Measure, exclusive of closet space,
at least 100 square feet for a single-resi-
dent room, or 80 square feet for each
resident in a multiresident room; and

(3) Contain a suitable bed for each
resident and appropriate furniture and
furnishings.

(f) Nutrition. The facility must:

(1) Provide a safe and sanitary food
service that meets individual nutri-
tional requirements and residents’
preferences;

(2) Plan menus to meet currently rec-
ommended dietary allowances;
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(g) Activities. The facility must plan
and facilitate appropriate recreational
and leisure activities to meet indi-
vidual needs specified in the statement
of heeded care.

(h) Residents’ rights. The facility must
have written policies and procedures
that ensure the following rights for
each resident:

(1) Each resident has the right to:

(i) Be informed of the rights de-
scribed in this section;

(ii) The confidentiality and non-
disclosure of information obtained by
community residential care facility
staff on the residents and the residents’
records subject to the requirements of
applicable law;

(iii) Be able to inspect the residents’
own records kept by the community
residential care facility;

(iv) Exercise rights as a citizen; and

(v) Voice grievances and make rec-
ommendations concerning the policies
and procedures of the facility.

(2) Financial affairs. Residents must
be allowed to manage their own per-
sonal financial affairs, except when the
resident has been restricted in this
right by law. If a resident requests as-
sistance from the facility in managing
personal financial affairs the request
must be documented.

(3) Privacy. Residents must:

(i) Be treated with respect, consider-
ation, and dignity;

(ii) Have access, in reasonable pri-
vacy, to a telephone within the facil-
ity;

(iii) Be able to send and receive mail
unopened and uncensored; and

(iv) Have privacy of self and posses-
sions.

(4) Work. No resident will perform
household duties, other than personal
housekeeping tasks, unless the resident
receives compensation for these duties
or is told in advance they are vol-
untary and the patient agrees to do
them.

(5) Freedom of association. Residents
have the right to:

(i) Receive visitors and associate
freely with persons and groups of their
own choosing both within and outside
the facility;

(ii) Make contacts in the community
and achieve the highest level of inde-
pendence, autonomy, and interaction
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in the community of which the resi-
dent is capable;

(iii) Leave and return freely to the
facility, and

(iv) Practice the religion of their own
choosing or choose to abstain from re-
ligious practice.

(6) Transfer. Residents have the right
to transfer to another facility or to an
independent living situation.

(i) Records. (1) The facility must
maintain records on each resident in a
secure place.

(2) Facility records must include:

(i) A copy of the statement of needed
care;

(ii) Emergency notification proce-
dures; and

(iii) A copy of all signed agreements
with the resident.

(3) Records may only be disclosed
with the resident’s permission, or when
required by law.

(Approved by the Office of Management and
Budget under control number 2900-0491)

(3) Staff requirements. (1) Sufficient,
qualified staff must be on duty and
available to care for the resident and
ensure the health and safety of each
resident.

(2) The community residential care
provider and staff must have the fol-
lowing qualifications: Adequate edu-
cation, training, or experience to main-
tain the facility.

(k) Cost of community residential care.
(1) Payment for the charges of commu-
nity residential care is not the respon-
sibility of the United States Govern-
ment or VA.

(2) The resident or an authorized per-
sonal representative and a representa-
tive of the community residential care
facility must agree upon the charge
and payment procedures for commu-
nity residential care.

(3) The charges for community resi-
dential care must be reasonable:

(i) For residents in a community resi-
dential care facility as of June 14, 1989,
the rates charged for care are pegged to
the facility’s basic rate for care as of
July 31, 1987. Increases in the pegged
rate during any calendar year cannot
exceed the annual percentage increase
in the National Consumer Price Index
(CPI) for that year;

(ii) For community residential care
facilities approved after July 31, 1987,
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the rates for care shall not exceed 110
percent of the average rate for ap-
proved facilities in that State as of
March 31, 1987. Increases in this rate
during any calendar year cannot ex-
ceed the annual percentage increase in
the National Consumer Price Index
(CPI) for that year.

(iii) The approving official may ap-
prove a deviation from the require-
ments of paragraphs (k)(3)(i) through
(ii) of this section upon request from a
community residential care facility
representative, a resident in the facil-
ity, or an applicant for residency, if the
approving official determines that the
cost of care for the resident will be
greater than the average cost of care
for other residents, or if the resident
chooses to pay more for the care pro-
vided at a facility which exceeds VA
standards.

(Authority: 38 U.S.C. 1730)

[64 FR 20842, May 15, 1989, as amended at 54
FR 22754, May 26, 1989. Redesignated at 61 FR
21965, May 13, 1996, as amended at 61 FR
63720, Dec. 2, 1996; 69 FR 18803, Apr. 9, 2004]

§17.64 Exceptions to standards in
community residential care facili-
ties.

(a) Facilities which have participated
in VA’s community residential care
program prior to (the effective date of
these regulations) may continue to be
approved when the standard for
§17.63(c)(3) and/or §17.63(e)(2) of this
part are not met if:

(1) All standards other than
§17.63(c)(3) and/or §17.63(e)(2) of this
part are met;

(2) There is at least one functional
toilet, lavatory, and bathing or shower
facility for every eight people living in
the facility, including provider and
staff;

(3) The resident’s bedrooms measure,
exclusive of closet space, at least 80
square feet for a single-resident room,
or 65 square feet for each resident in a
multiresident room.

(b) Community residential care fa-
cilities which do not meet the require-
ments for continued approval because
they do not comply with paragraphs
(a)(2) or (a)(3) of this section may apply
in writing to the Secretary of Veterans
Affairs for an exception. The applica-
tion must include a detailed descrip-

§17.66

tion of the facility, including a descrip-
tion of the toilet, lavatory and bathing
and shower facilities and/or resident’s
bedroom size, and an analysis of alter-
native solutions.

(Authority: 38 U.S.C. 1730)

[64 FR 20842, May 15, 1989. Redesignated and
amended at 61 FR 21965, 21967, May 13, 1996]
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(a) Approval may be valid for up to 24
months if VA finds that the facility
complies with all standards during the
current and all previous VA inspec-
tions and any necessary interim moni-
toring for a period of two years.

(b) Approval may be valid for up to 15
months if VA finds the facility has
complied with all standards except the
records standard set forth in §17.51j(i)
of this part during the current and all
previous VA inspections and any nec-
essary interim monitoring.

(c) Approval may be valid for up to 12
months if the VA finds that the facility
has complied with all standards except
the laundry service standard set forth
in §17.63(d) and the records standard
set forth in §17.63(i) of this part during
the current and all previous VA inspec-
tions and any necessary interim moni-
toring.

(d) Approval may be valid for up to 9
months if the VA finds that the facility
has complied with all standards except
the laundry service standard set forth
in §17.63(d) of this part; the bedroom
standard set forth in §17.63(e) of this
part; the activities standard set forth
in §17.63(g) of this part; and the records
standard set forth in §17.63(i) of this
part during the current and all pre-
vious VA inspections and any nec-
essary interim monitoring.

(Authority: 38 U.S.C. 1730)

[64 FR 20842, May 15, 1989. Redesignated and
amended at 61 FR 21965, 21967, May 13, 1996]

Duration of approval.

§17.66 Notice of noncompliance with
VA standards.

If the hearing official determines
that an approved community residen-
tial care facility does not comply with
the standards set forth in §17.63 of this
part, the hearing official shall notify
the community residential care facil-
ity in writing of:
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(a) The standards which have not
been met;

(b) The date by which the standards
must be met in order to avoid revoca-
tion of VA approval;

(c) The community residential care
facility’s opportunity to request an
oral or paper hearing under §17.51n of
this part before VA approval is re-
voked; and

(d) The date by which the hearing of-
ficial must receive the community res-
idential care facility’s request for a
hearing, which shall not be less than 10
calendar days and not more than 20
calendar days after the date of VA no-
tice of noncompliance, unless the hear-
ing official determines that noncompli-
ance with the standards threatens the
lives of community residential care
residents in which case the hearing of-
ficial must receive the community res-
idential care facility’s request for an
oral or paper hearing within 36 hours of
receipt of VA notice.

(Authority: 38 U.S.C. 1730)

[64 FR 20842, May 15, 1989. Redesignated and
amended at 61 FR 21965, 21967, May 13, 1996]

§17.67 Request for a hearing.

The community residential care fa-
cility operator must specify in writing
whether an oral or paper hearing is re-
quested. The request for the hearing
must be sent to the hearing official.
Timely receipt of a request for a hear-
ing will stay the revocation of VA ap-
proval until the hearing official issues
a written decision on the community
residential care facility’s compliance
with VA standards. The hearing official
may accept a request for a hearing re-
ceived after the time limit, if the com-
munity residential care facility shows
that the failure of the request to be re-
ceived by the hearing official’s office
by the required date was due to cir-
cumstances beyond its control.

(Authority: 38 U.S.C. 1730)

[64 FR 20842, May 15, 1989. Redesignated at 61
FR 21965, May 13, 1996]

§17.68 Notice and conduct of hearing.

(a) Upon receipt of a request for an
oral hearing, the hearing official shall:

(1) Notify the community residential
care facility operator of the date, time,
and location for the hearing; and
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(2) Notify the community residential
care facility operator that written
statements and other evidence for the
record may be submitted to the hear-
ing official before the date of the hear-
ing. An oral hearing shall be informal.
The rules of evidence shall not be fol-
lowed. Witnesses shall testify under
oath or affirmation. A recording or
transcript of every oral hearing shall
be made. The hearing official may ex-
clude irrelevant, immaterial, or unduly
repetitious testimony.

(b) Upon the receipt of a community
residential care facility’s request for a
paper hearing, the hearing official
shall notify the community residential
care facility operator that written
statements and other evidence must be
submitted to the hearing official by a
specified date in order to be considered
as part of the record.

(¢c) In all hearings, the community
residential care facility operator and
VA may be represented by counsel.

(Authority: 38 U.S.C. 1730)

[564 FR 20842, May 15, 1989. Redesignated at 61
FR 21965, May 13, 1996]

§17.69 Waiver of opportunity for hear-
ing.

If representatives of a community
residential care facility which receive
a notice of noncompliance under §17.66
of this part fail to appear at an oral
hearing of which they have been noti-
fied or fail to submit written state-
ments for a paper hearing in accord-
ance with §17.68 of this part, unless the
hearing official determines that their
failure was due to circumstances be-
yond their control, the hearing official
shall:

(a) Comnsider the representatives of
the community residential care facil-
ity to have waived their opportunity
for a hearing; and,

(b) Revoke VA approval of the com-
munity residential care facility and
notify the community residential care
facility of this revocation.

(Authority: 38 U.S.C. 1730)

[64 FR 20842, May 15, 1989. Redesignated and
amended at 61 FR 21965, 21967, May 13, 1996]
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§17.70 Written decision following a
hearing.

(a) The hearing official shall issue a
written decision within 20 days of the
completion of the hearing. An oral
hearing shall be considered completed
when the hearing ceases to receive in
person testimony. A paper hearing
shall be considered complete on the
date by which written statements must
be submitted to the hearing official in
order to be considered as part of the
record.

(b) The hearing official’s determina-
tion of a community residential care
facility’s noncompliance with VA
standards shall be based on the prepon-
derance of the evidence.

(c) The written decision shall in-
clude:

(1) A statement of the facts;

(2) A determination whether the com-
munity residential care facility com-
plies with the standards set forth in
§17.63 of this part; and

(3) A determination of the time pe-
riod, if any, the community residential
care facility shall have to remedy any
noncompliance with VA standards be-
fore revocation of VA approval occurs.

(d) The hearing official’s determina-
tion of any time period under para-
graph (c)(3) of this section shall con-
sider the safety and health of the resi-
dents of the community residential
care facility and the length of time
since the community residential care
facility received notice of the non-
compliance.

(Authority: 38 U.S.C. 1730)

[64 FR 20842, May 15, 1989. Redesignated and
amended at 61 FR 21965, 21967, May 13, 1996]

§17.71 Revocation of VA approval.

(a) If a hearing official determines
under §17.70 of this part that a commu-
nity residential care facility does not
comply with the standards set forth in
§17.63 of this part and determines that
the community residential care facil-
ity shall not have further time to rem-
edy the noncompliance, the hearing of-
ficial shall revoke approval of the com-
munity residential care facility and
notify the community residential care
facility of this revocation.

(b) Upon revocation of VA approval,
VA health care personnel shall:

§17.72

(1) Cease referring veterans to the
community residential care facility;
and,

(2) Notify any veteran residing in the
community residential care facility of
the facility’s disapproval and request
permission to assist in the veteran’s re-
moval from the facility. If a veteran
has a person or entity authorized by
law to give permission on behalf of the
veteran, VA health care personnel shall
notify that person or entity of the
community residential care facility’s
disapproval and request permission to
assist in removing the veteran from
the community residential care facil-
ity.

(c) If the hearing official determines
that a community residential care fa-
cility fails to comply with the stand-
ards set forth in §17.63 of this part and
determines that the community resi-
dential care facility shall have an addi-
tional time period to remedy the non-
compliance, the hearing official shall
review at the end of the time period
the evidence of the community residen-
tial care facility’s compliance with the
standards which were to have been met
by the end of that time period and de-
termine if the community residential
care facility complies with the stand-
ards. If the community residential care
facility fails to comply with these or
any other standards, the procedures set
forth in §§17.66-17.71 of this part shall
be followed.

(Authority: 38 U.S.C. 1730)

[564 FR 20842, May 15, 1989. Redesignated and
amended at 61 FR 21965, 21967, May 13, 1996]

§17.72 Availability of information.

VA standards will be made available
to other Federal, State and local agen-
cies charged with the responsibility of
licensing, or otherwise regulating or
inspecting community residential care
facilities.

(Authority: 38 U.S.C. 1730)

[564 FR 20842, May 15, 1989. Redesignated at 61
FR 21965, May 13, 1996]
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USE OF SERVICES OF OTHER FEDERAL
AGENCIES

§17.80 Alcohol and drug dependence
or abuse treatment and rehabilita-
tion in residential and nonresiden-
tial facilities by contract.

(a) Alcohol and drug dependence or
abuse treatment and rehabilitation
may be authorized by contract in non-
residential facilities and in residential
facilities provided by halfway houses,
therapeutic communities, psychiatric
residential treatment centers and
other community-based treatment fa-
cilities, when considered to be medi-
cally advantageous and cost effective
for the following:

(1) Veterans who have been or are
being furnished care by professional
staff over which the Secretary has ju-
risdiction and such transitional care is
reasonably necessary to continue
treatment;

(2) Persons in the Armed Forces who,
upon discharge therefrom will become
eligible veterans, when duly referred
with authorization for Department of
Veterans Affairs medical center hos-
pital care in preparation for treatment
and rehabilitation in this program
under the following limitations:

(i) Such persons may be accepted by
transfer only during the last 30 days of
such person’s enlistment or tour of
duty,

(ii) The person requests transfer in
writing for treatment for a specified
period of time during the last 30 days
of such person’s enlistment period or
tour of duty,

(iii) Treatment does not extend be-
yond the period of time specified in the
request unless such person requests in
writing an extension for a further spec-
ified period of time and such request is
approved by the Department of Vet-
erans Affairs Medical Center Director
authorizing treatment and rehabilita-
tion,

(iv) Such care and treatment will be
provided as if the person were a vet-
eran, subject to reimbursement by the
respective military service for the
costs of hospital care and control
treatment provided while the person is
an active duty member.

(b) The maximum period for one
treatment episode is limited to 60 days.
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The Department of Veterans Affairs
Medical Center Director may authorize
one 30-day extension.

(c) Any person who has been dis-
charged or released from active mili-
tary, naval or air service, and who,
upon application for treatment and re-
habilitative services under the author-
ity of this section is determined to be
legally ineligible for such treatment or
rehabilitation services shall be:

(1) Provided referral services to assist
the person, to the maximum extent
possible, in obtaining treatment and
rehabilitation services from sources
outside the Department of Veterans Af-
fairs, not at Department of Veterans
Affairs expense and,

(2) If pertinent, advised of the right
to apply to the appropriate military,
naval or air service and the Depart-
ment of Veterans Affairs for review of
such person’s discharge or release from
such service.

(Authority: 38 U.S.C. 1720A)

[47 FR 57706, Dec. 28, 1982. Redesignated at 61
FR 21965, May 13, 1996, as amended at 61 FR
56897, Nov. 5, 1996]

§17.81 Contracts for residential treat-
ment services for veterans with al-
cohol or drug dependence or abuse
disabilities.

(a) Contracts for treatment services
authorized under §17.80(a) may be
awarded in accordance with applicable
Department of Veterans Affairs and
Federal procurement procedures. Such
contracts will be awarded only after
the quality and effectiveness, including
adequate protection for the safety of
the residents of the contractor’s pro-
gram, has been determined and then
only to contractors, determined by the
Under Secretary for Health or designee
to meet the following requirements.

(1) Meet fire safety requirements as
follows:

(i) The building must meet the re-
quirements of the applicable residen-
tial occupancy chapters (1-7, 22-23, and
31) and Appendix A of the NFPA 101,
National Fire Protection Association’s
Life Safety Code (1994 edition) which
are incorporated by reference. Incorpo-
ration by reference of these materials
was approved by the Director of the
Federal Register, in accordance with 5
U.S.C. 552(a) and 1 CFR part 51. These
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materials incorporated by reference
are available for inspection at the De-
partment of Veterans Affairs, Office of
Regulations Management (02D), Room
1154, 810 Vermont Avenue, NW., Wash-
ington, DC 20420 or at the National Ar-
chives and Records Administration
(NARA). For information on the avail-
ability of this material at NARA, call
202-741-6030, or go to: hitp://
www.archives.gov/federal register/

code of federal regulations/

ibr _locations.html. Copies may be ob-
tained from the National Fire Protec-
tion Association, Battery March Park,
Quincy, MA 02269. (For ordering infor-
mation, call toll-free 1-800-344-3555.)
Any equivalencies or variances to De-
partment of Veterans Affairs require-
ments must be approved by the appro-
priate Veterans Health Administration
Veterans Integrated Service Networks
(VISN) Director.

(ii) Where applicable, the home must
have a current occupancy permit
issued by the local and state govern-
ments in the jurisdiction where the
home is located.

(iii) All Department of Veterans Af-
fairs sponsored residents will be men-
tally and physically capable of leaving
the building, unaided, in the event of
an emergency. Halfway house, thera-
peutic community and other residen-
tial program management must agree
that all the other residents in any
building housing veterans will also
have such capability.

(iv) There must be at least one staff
member on duty 24 hours a day.

(v) Fire exit drills must be held at
least quarterly. Residents must be in-
structed in evacuation procedures
when the primary and/or secondary
exits are blocked. A written fire plan
for evacuation in the event of fire shall
be developed and reviewed annually.
The plan shall outline the duties, re-
sponsibilities and actions to be taken
by the staff and residents in the event
of a fire emergency. This plan shall be
implemented during fire exit drills.

(vi) A written policy regarding to-
bacco smoking in the facility shall be
established and enforced.

(vii) Portable fire extinguishers shall
be installed at the facility. Use NFPA
10, Portable Fire Extinguishers, as guid-
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ance in selection and location require-
ments of extingushers.

(viii) Requirements for fire protec-
tion equipment and systems shall be in
accordance with NFPA 101. Where in-
stalled, maintenance and testing of
these systems/equipment shall include
the following:

(A) The fire alarm system shall be
test operated at least semi-annually.

(B) All smoke detectors shall be test
operated, by activation of the smoke
detector, at least semi-annually.

(C) The monthly and annual inspec-
tions and the maintenance of the extin-
guishers shall be in accordance with
NFPA 10.

(D) All fire protection systems and
equipment, such as the fire alarm sys-
tem, smoke detectors, and portable ex-
tinguishers, shall be inspected, tested
and maintained in accordance with the
applicable NFPA fire codes and the re-
sults documented.

(ix) An annual fire and safety inspec-
tion shall be conducted at the halfway
house or residential facility by quali-
fied Department of Veterans Affairs
personnel. If a review of past Depart-
ment of Veterans Affairs inspections or
inspections made by the local authori-
ties indicates that a fire and safety in-
spection would not be necessary, then
the visit to the facility may be waived.

(2) Be in compliance with existing
standards of State safety codes and
local, and/or State health and sanita-
tion codes.

(3) Be licensed under State or local
authority.

(4) Where applicable, be accredited by
the State.

(5) Comply with the requirements of
the ‘‘Confidentiality of Alcohol and
Drug Abuse Patient Records” (42 CFR
part II) and the ‘‘Confidentiality of
Certain Medical Records” (38 U.S.C.
7332), which shall be part of the con-
tract.

(6) Demonstrate an existing capa-
bility to furnish the following:

(i) A supervised alcohol and drug free
environment, including active affili-
ation with Alcoholics Anonymous (AA)
programs.

(ii) Staff sufficient in numbers and
position qualifications to carry out the
policies, responsibilities, and programs
of the facility.
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(iii) Board and room.

(iv) Laundry facilities for residents
to do their own laundry.

(v) Structured activities.

(vi) Appropriate group activities, in-
cluding physical activities.

(vii) Health and personal hygiene
maintenance.

(viii) Monitoring administration of
medications.

(ix) Supportive social service.

(x) Individual counseling as appro-
priate.

(xi) Opportunities for learning/devel-
opment of skills and habits which will
enable Department of Veterans Affairs
sponsored residents to adjust to and
maintain freedom from dependence on
or involvement with alcohol or drug
abuse or dependence during or subse-
quent to leaving the facility.

(xii) Support for the individual desire
for sobriety (alcohol/drug abuse-free
life style).

(xiii) Opportunities for learning, test-
ing, and internalizing knowledge of ill-
ness/recovery process, and for upgrad-
ing skills and improving personal rela-
tionships.

(7) Data normally maintained and in-
cluded in a medical record as a func-
tion of compliance with State or com-
munity licensing standards will be ac-
cessible.

(b) Representatives of the Depart-
ment of Veterans Affairs will inspect
the facility prior to award of a con-
tract to assure that prescribed require-
ments can be met. Inspections may
also be carried out at such other times
as deemed necessary by the Depart-
ment of Veterans Affairs.

(c) All requirements in this rule, and
Department of Veterans Affairs reports
of inspection of residential facilities
furnishing treatment and rehabilita-
tion services to eligible veterans shall
to the extent possible, be made avail-
able to all government agencies
charged with the responsibility of li-
censing or otherwise regulating or in-
specting such institutions.

(d) An individual case record will be
created for each client which shall be
maintained in security and confidence
as required by the ‘‘Confidentiality of
Alcohol and Drug Abuse Patient
Records” (42 CFR part 2) and the
“Confidentiality of Certain Medical
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Records™ (38 U.S.C. 7332), and will be
made available on a need to know basis
to appropriate Department of Veterans
Affairs staff members involved with
the treatment program of the veterans
concerned.

(e) Contractors under this section
shall provide reports of budget and case
load experience upon request from a
Department of Veterans Affairs offi-
cial.

(Authority: 38 U.S.C. 1720A)

[47 FR 57707, Dec. 28, 1982. Redesignated and
amended at 61 FR 21965, 21967, May 13, 1996; 61
FR 63720, Dec. 2, 1996; 69 FR 18803, Apr. 9,
2004]

§17.82 Contracts for outpatient serv-
ices for veterans with alcohol or
drug dependence or abuse disabil-
ities.

(a) Contracts for treatment services
authorized under §17.80 may be award-
ed in accordance with applicable De-
partment of Veterans Affairs and Fed-
eral procurement procedures. Such
contracts will be awarded only after
the quality and effectiveness, including
adequate protection for the safety of
the participants of the contractor’s
program, has been determined and then
only to contractors determined by the
Under Secretary for Health or designee
to be fully capable of meeting the fol-
lowing standards:

(1) The following minimum fire safe-
ty requirements must be met:

(i) The building must meet the re-
quirements of the applicable business
occupancy chapters (1-7, 26-27, and 31)
and Appendix A of the NFPA 101, Na-
tional Fire Protection Association’s
Life Safety Code (1994 edition) which
are incorporated by reference. Incorpo-
ration by reference of these materials
was approved by the Director of the
Federal Register, in accordance with 5
U.S.C. 552(a) and 1 CFR part 51. These
materials incorporated by reference
are available for inspection at the De-
partment of Veterans Affairs, Office of
Regulations Management (02D), Room
1154, 810 Vermont Avenue, NW., Wash-
ington, DC 20420 or at the National Ar-
chives and Records Administration
(NARA). For information on the avail-
ability of this material at NARA, call
202-741-6030, or go to: http:/
www.archives.gov/federal register/
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code of federal regulations/

ibr __locations.html. Copies may be ob-
tained from the National Fire Protec-
tion Association, Battery March Park,
Quincy, MA 02269. (For ordering infor-
mation, call toll-free 1-800-344-3555.)
Any equivalencies or variances to De-
partment of Veterans Affairs require-
ments must be approved by the appro-
priate Veterans Health Administration
Veterans Integrated Service Networks
(VISN) Director.

(ii) Where applicable, the facility
must have a current occupancy permit
issued by the local and state govern-
ments in the jurisdiction where the
home is located.

(iii) All Department of Veterans Af-
fairs sponsored patients will be men-
tally and physically capable of leaving
the building, unaided, in the event of
an emergency.

(iv) Fire exit drills must be held at
least quarterly. A written plan for
evacuation in the event of fire shall be
developed and reviewed annually. The
plan shall outline the duties, respon-
sibilities and actions to be taken by
the staff in the event of a fire emer-
gency. This plan shall be implemented
during fire exit drills.

(v) Portable fire extinguishers shall
be installed at the facility. Use NFPA
10, Portable Fire Extinguishers, as guid-
ance in selection and location require-
ments of extinguishers.

(vi) Requirements for fire protection
equipment and systems shall be in ac-
cordance with NFPA 101. Where in-
stalled, maintenance and testing of
these systems/equipment shall include
the following:

(A) The fire alarm system shall be
test operated at least semi-annually.

(B) All smoke detectors shall be test
operated, by activation of the smoke
detector, at least sem-annually.

(C) The monthly and annual inspec-
tions and the maintenance of the extin-
guishers shall be in accordance with
NFPA 10.

(D) All fire protection systems and
equipment, such as the fire alarm sys-
tem, smoke detectors, and portable ex-
tinguishers, shall be inspected, tested
and maintained in accordance with the
applicable NFPA fire codes and the re-
sults documented.
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(vii) An annual fire and safety inspec-
tion shall be conducted at the facility
by qualified Department of Veterans
Affairs personnel. If a review of past
Department of Veterans Affairs inspec-
tions or inspections made by the local
authorities indicates that a fire and
safety inspection would not be nec-
essary, then the visit to the facility
may be waived.

(2) Conform to existing standards of
State safety codes and local and/or
State health and sanitation codes.

(3) Be licensed under State or local
authority.

(4) Where applicable, be accredited by
the State.

(5) Comply with the requirements of
the ‘‘Confidentiality of Alcohol and
Drug Abuse Patient Records” (42 CFR
part 2) and the ‘‘Confidentiality of Cer-
tain Medical Records” (38 U.S.C. 7332),
which shall be part of the contract.

(6) Demonstrate an existing capa-
bility to furnish the following:

(i) A supervised, alcohol and drug
free environment, including active af-
filiation with Alcoholics Anonymous
(AA) programs.

(ii) Staff sufficient in numbers and
position qualifications to carry out the
policies, responsibilities, and programs
of the facility.

(iii) Structured activities.

(iv) Appropriate group activities.

(v) Monitoring medications.

(vi) Supportive social service.

(vii) Individual counseling as appro-
priate.

(viii) Opportunities for learning/de-
velopment of skills and habits which
will enable Department of Veterans Af-
fairs sponsored residents to adjust to
and maintain freedom from dependence
on or involvement with alcohol or drug
abuse or dependence during or subse-
quent to leaving the facility.

(ix) Support for the individual desire
for sobriety (alcohol/drug abuse-free
life style).

(x) Opportunities for learning, test-
ing, and internalizing knowledge of ill-
ness/recovery process, and to upgrade
skills and improve personal relation-
ships.
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(7) Data normally maintained and in-
cluded in a medical record as a func-
tion of compliance with State or com-
munity licensing standards will be ac-
cessible.

(b) Representatives of the Depart-
ment of Veterans Affairs will inspect
the facility prior to award of a con-
tract to assure that prescribed require-
ments can be met. Inspections may
also be carried out at such other times
as deemed necessary by the Depart-
ment of Veterans Affairs.

(c) All requirements in this rule and
Department of Veterans Affairs reports
of inspection of residential facilities
furnishing treatment and rehabilita-
tion services to eligible veterans shall,
to the extent possible, be made avail-
able to all government agencies
charged with the responsibility of li-
censing or otherwise regulating or in-
specting such institutions.

(d) An individual case record will be
created for each client which shall be
maintained in security and confidence
as required by the ‘‘Confidentiality of
Alcohol and Drug Abuse Patient
Records” (42 CFR part 2) and the
“Confidentiality of Certain Medical
Records™ (38 U.S.C. 7332), and will be
made available on a need to know basis
to appropriate Department of Veterans
Affairs staff members involved with
the treatment program of the veterans
concerned.

(Authority: 38 U.S.C. 1720A)

[47 FR 57708, Dec. 28, 1982. Redesignated and
amended at 61 FR 21965, 21967, May 13, 1996; 61
FR 63720, Dec. 2, 1996; 62 FR 17072, Apr. 9,
1997; 69 FR 18803, Apr. 9, 2004]

§17.83 Limitations on payment for al-
cohol and drug dependence or
abuse treatment and rehabilitation.

The authority to enter into contracts
shall be effective for any fiscal year
only to such extent or in such amounts
as are provided in appropriation acts,
and payments shall not exceed these
amounts.

(Authority: Pub. L. 96-22, 38 U.S.C. 1720A)

[47 FR 57708, Dec. 28, 1982. Redesignated at 61
FR 21965, May 13, 1996]
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RESEARCH-RELATED INJURIES

§17.85 Treatment of research-related
injuries to human subjects.

(a) VA medical facilities shall pro-
vide necessary medical treatment to a
research subject injured as a result of
participation in a research project ap-
proved by a VA Research and Develop-
ment Committee and conducted under
the supervision of one or more VA em-
ployees. This section does not apply to:

(1) Treatment for injuries due to non-
compliance by a subject with study
procedures, or

(2) Research conducted for VA under
a contract with an individual or a non-
VA institution.

NoTE TO §17.85(a)(1) AND (a)(2): Veterans
who are injured as a result of participation
in such research may be eligible for care
from VA under other provisions of this part.

(b) Except in the following situa-
tions, care for VA research subjects
under this section shall be provided in
VA medical facilities.

(1) If VA medical facilities are not
capable of furnishing economical care
or are not capable of furnishing the
care or services required, VA medical
facility directors shall contract for the
needed care.

(2) If inpatient care must be provided
to a non-veteran under this section, VA
medical facility directors may contract
for such care.

(3) If a research subject needs treat-
ment in a medical emergency for a con-
dition covered by this section, VA med-
ical facility directors shall provide rea-
sonable reimbursement for the emer-
gency treatment in a non-VA facility.

(c) For purposes of this section, “VA
employee’ means any person appointed
by VA as an officer or employee and
acting within the scope of his or her
appointment (VA appoints officers and
employees under title 5 and title 38 of
the United States Code).

(Authority: 38 U.S.C. 501, 7303)
[63 FR 11124, Mar. 6, 1998]

648



Department of Veterans Affairs

VOCATIONAL TRAINING AND HEALTH-
CARE ELIGIBILITY PROTECTION FOR
PENSION RECIPIENTS

§17.90 Medical care for veterans re-
ceiving vocational training under
38 U.S.C. chapter 15.

Hospital care, nursing home care and
medical services may be provided to
any veteran who is participating in a
vocational training program under 38
U.S.C. chapter 15.

(a) For purposes of determining eligi-
bility for this medical benefit, the
term participating in a vocational train-
ing program under 38 U.S.C. chapter 15
means the same as the term partici-
pating in a rehabilitation program under
38 U.S.C. chapter 31 as defined in
§17.47(j). Eligibility for such medical
care will continue only while the vet-
eran is participating in the vocational
training program.

(b) The term hospital care and medical
services means class V dental care, pri-
ority III medical services, nursing
home care and non-VA hospital care
and/or fee medical/dental care if VA is
unable to provide the required medical
care economically at VA or other gov-
ernment facilities because of geo-
graphic inaccessibility or because of
the unavailability of the required serv-
ices at VA facilities.

(Authority: 38 U.S.C. 1524, 1525, 1516)

[61 FR 19330, May 29, 1986, as amended at 56
FR 3422, Jan. 30, 1991. Redesignated and
amended at 61 FR 21965, 21967, May 13, 1996]

§17.91 Protection of health-care eligi-
bility.

Any veteran whose entitlement to
VA pension is terminated by reason of
income from work or training shall,
subject to paragraphs (a) and (b) of this
section, retain for 3 years after the ter-
mination, the eligibility for hospital
care, nursing home care and medical
services (not including dental) which
the veteran otherwise would have had
if the pension had not been terminated
as a result of the veteran’s receipt of
earnings from activity performed for
remuneration or gain by the veteran
but only if the veteran’s annual income
from sources other than such earnings
would, taken alone, not result in the
termination of the veteran’s pension.
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(a) A veteran who participates in a
vocational training program under 38
U.S.C. chapter 15 is eligible for the one-
time 3 year retention of hospital care,
nursing home care and medical serv-
ices benefits at any time that the vet-
eran’s pension is terminated by reason
of income from the veteran’s employ-
ment.

(b) A veteran who does not partici-
pate in a vocational training program
under 38 U.S.C. chapter 15 is eligible for
the one-time 3 year retention of hos-
pital care and medical services benefits
only if the veteran’s pension is termi-
nated by reason of income from the
veteran’s employment during the pe-
riod February 1, 1985 through January
31, 1989.

(Authority: 38 U.S.C. 1524, 1525, 1516)

[61 FR 19330, May 29, 1986. Redesignated at 61
FR 21965, May 13, 1996]

OUTPATIENT TREATMENT

§17.92 Outpatient care for research
purposes.

Subject to the provisions of §17.101,
any person who is a bona fide volunteer
may be furnished outpatient treatment
when the treatment to be rendered is
part of an approved Department of Vet-
erans Affairs research project and
there are insufficient veteran-patients
suitable for the project.

[36 FR 11470, July 17, 1970. Redesignated and
amended at 61 FR 21965, 21967, May 13, 1996]

§17.93 Eligibility for outpatient serv-
ices.

(a) VA shall furnish on an ambula-
tory or outpatient basis medical serv-
ices as are needed, to the following ap-
plicants under the conditions stated,
except that applications for dental
treatment must also meet the provi-
sions of §17.161.

(Authority: 38 U.S.C. 1712)

(1) For compensation and pension ex-
aminations. A compensation and pen-
sion examination shall be performed
for any veteran who is directed to have
such an examination by VA.

(Authority: 38 U.S.C. 111 and 501)

(2) For adjunct treatment. Subject to
the provisions of §§17.36 through 17.38,
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medical services on an ambulatory or
outpatient basis shall be provided to
veteans for an adjunct nonservice-con-
nected condition associated with and
held to be aggravating a disability
from a disease or injury adjudicated as
being service-connected.

(b) The term ‘‘shall furnish” in this

section and 38 U.S.C. 1712 (a)(1) and
(a)(2) means that, if the veteran is in
immediate need of outpatient medical
services, VA shall furnish care at the
VA facility where the veteran applies.
If the needed medical services are not
available there, VA shall arrange for
care at the nearest VA medical facility
or Department of Defense facility (with
which VA has a sharing agreement)
that can provide the needed care. If VA
and Department of Defense facilities
are not available, VA shall arrange for
care on a fee basis, but only if the vet-
eran is eligible to receive medical serv-
ices in non-VA facilities under §17.52.
If the veteran is not in immediate need
of outpatient medical services, VA
shall schedule the veteran for care
where the veteran applied, if the sched-
ule there permits, or refer the veteran
for scheduling to the nearest VA med-
ical center or Department of Defense
facility (with which VA has a sharing
agreement).

(c) VA may furnish on an ambulatory
or outpatient basis medical services as
needed to the following applicants, ex-
cept that applications for dental treat-
ment must also meet the provisions of
§17.123.

(1) For veterans participating in a reha-
bilitation program under 38 U.S.C. chap-
ter 31. Medical services on an ambula-
tory or outpatient basis may be pro-
vided as determined medically nec-
essary for a veteran participating in a
rehabilitation program under 38 U.S.C.
chapter 31 as defined in §17.47(j).

(2) [Reserved]

(Authority: 38 U.S.C. 1717)

[66 FR 20150, May 15, 1990, as amended at 58
FR 25565, Apr. 27, 1993. Redesignated and
amended at 61 FR 21965, 21967, May 13, 1996; 64
FR 54218, Oct. 6, 1999]

§17.94 Outpatient medical services for
military retirees and other bene-
ficiaries.

Outpatient medical services for mili-
tary retirees and other beneficiaries for
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which charges shall be made as re-
quired by §17.101, may be authorized
for persons properly referred by au-
thorized officials of other Federal
agencies for which the Secretary of
Veterans Affairs may agree to render
such service under the conditions stip-
ulated by the Secretary and pensioners
of nations allied with the TUnited
States in World War I and World War II
when duly authorized.

[32 FR 13815, Oct. 4, 1967, as amended at 45 FR
6937, Jan. 31, 1980; 47 FR 58249, Dec. 30, 1982.
Redesignated and amended at 61 FR 21965,
21967, May 13, 1996]

§17.95 Outpatient medical services for
Department of Veterans Affairs em-
ployees and others in emergencies.

Outpatient medical services for
which charges shall be made as re-
quired by §17.101 may be authorized for
employees of the Department of Vet-
erans Affairs, their families, and the
general public in emergencies, subject
to conditions stipulated by the Sec-
retary of Veterans Affairs.

(Authority: 38 U.S.C. 1711(c)(1))

[47 FR 58249, Dec. 30, 1982. Redesignated and
amended at 61 FR 21965, 21967, May 13, 1996]

§17.96 Medication prescribed by non-
VA physicians.

(a) General. VA may not furnish a
veteran with medication prescribed by
a duly licensed physician who is not an
employee of the VA or is not providing
care to the veteran under a contract
with the VA, except as provided in
paragraphs (b) through (i) of this sec-
tion.

(b) Medication furnished prior to an
initial primary care appointment. Begin-
ning on September 22, 2003, VA may
furnish medication prescribed by a
non-VA physician for a veteran en-
rolled under §17.36 of this part prior to
July 25, 2003, who had prior to July 25,
2003, requested an initial appointment
for primary care in a VA health care
facility, and the next available ap-
pointment date was more than 30 days
from the date of the request.

(c) Quantity of medication. VA may
furnish a quantity of medication under
paragraph (b) of this section that is
sufficient to appropriately meet the
treatment needs of the veteran until
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the date of the veteran’s initial ap-
pointment for primary care in a VA
health care facility.

(d) Appointment cancellation. If VA re-
schedules a veteran eligible under
paragraph (b) for an initial appoint-
ment for primary care in a VA health
care facility, or if such a veteran re-
schedules the appointment for good
cause, as determined by the local VA
treatment facility, VA may furnish the
eligible veteran with a quantity of
medication under paragraph (b) of this
section that is sufficient to appro-
priately meet the treatment needs of
the veteran until the date of the vet-
eran’s rescheduled appointment for pri-
mary care in a VA health care facility.

(e) Written prescription and information
requirements. VA may furnish medica-
tion under paragraph (b) of this section
only if the veteran provides VA with a
written prescription for the medication
signed by a duly licensed physician
within the previous 90 days.

(1) The veteran must furnish the fol-
lowing information:

(i) Name;

(ii) Date of Birth;

(iii) Social Security Number;

(iv) Home address;

(v) Phone number (with area code);

(vi) Name of Health Insurance Com-
pany and Health Insurance Policy
Number;

(vii) List of any allergies;

(viii) History of any adverse reaction
to any medication;

(ix) List of current medications, in-
cluding over-the-counter medications
or herbal supplements; and

(x) Indication of whether the VA
pharmacist may call a non-VA physi-
cian for information regarding medica-
tions.

(2) The non-VA physician must fur-
nish the following information:

(i) Name;

(ii) Group practice name;

(iii) Social Security Number or Tax
ID number;

(iv) License Number;

(v) Office address;

(vi) Phone number and fax number;
and

(vii) E-mail address.

(f) Medications that may be furnished.
VA may furnish medication under

§17.96

paragraph (b) of this section only if the
medication:

(1) Must be dispensed by prescription;

(2) Is not an over-the-counter medica-
tion;

(3) Is not listed as a controlled sub-
stance under schedule I through V of
the Comprehensive Drug Abuse Preven-
tion and Control Act, 21 U.S.C. 812;

(4) Is included on VA’s National For-
mulary, unless VA determines a non-
Formulary medication is medically
necessary; and

(5) Is not an acute medication, an in-
travenous medication nor one required
to be administered only by a medical
professional.

(g) Copayments. Copayment provi-
sions in §17.110 of this part apply to
medication furnished under paragraph
(b) of this section.

(h) Mailing of Medications. VA may
furnish medication under paragraph (b)
of this section only by having the
medication mailed to the veteran.

(1) Medications for wveterans receiving
increased compensation or pension. Any
prescription, which is not part of au-
thorized Department of Veterans Af-
fairs hospital or outpatient care, for
drugs and medicines ordered by a pri-
vate or non-Department of Veterans
Affairs doctor of medicine or doctor of
osteopathy duly licensed to practice in
the jurisdiction where the prescription
is written, shall be filled by a Depart-
ment of Veterans Affairs pharmacy or
a non-VA pharmacy in a state home
under contract with VA for filling pre-
scriptions for patients in state homes,
provided:

(1) The prescription is for:

(i) A veteran who by reason of being
permanently housebound or in need of
regular aid and attendance is in receipt
of increased compensation under 38
U.S.C. chapter 11, or increased pension
under section 3.1(u) (Section 306 Pen-
sion) or section 3.1(w) (Improved Pen-
sion), of this title, as a veteran of the
Mexican Border Period, World War I,
World War II, the Korean Conflict, or
the Vietnam Era (or, although eligible
for such pension, is in receipt of com-
pensation as the greater benefit), or

(ii) A veteran in need of regular aid
and attendance who was formerly in re-
ceipt of increased pension as described
in paragraph (a)(1) of this section
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whose pension has been discontinued
solely by reason of excess income, but
only so long as such veteran’s annual
income does not exceed the maximum
annual income limitation by more than
$ 1,000, and

(2) The drugs and medicines are pre-
scribed as specific therapy in the treat-
ment of any of the veteran’s illnesses
or injuries.

(Authority: 38 U.S.C. 1706, 1710, 17.12(d))
[68 FR 43929, July 25, 2003]

§17.97 Prescriptions in Alaska,
territories and possessions.

In Alaska and territories and posses-
sions, where there are no Department
of Veterans Affairs pharmacies, the ex-
penses of any prescriptions filled by a
private pharmacist which otherwise
could have been filled by a Department
of Veterans Affairs pharmacy under 38
U.S.C. 1712(h), may be reimbursed.

[32 FR 13816, Oct. 4, 1967. Redesignated and
amended at 61 FR 21965, 21967, May 13, 1996]

and

§17.98 Mental health services.

(a) Following the death of a veteran,
bereavement counseling involving serv-
ices defined in 38 U.S.C. 1701(6)(B), may
be furnished to persons who were re-
ceiving mental health services in con-
nection with treatment of the veteran
under 38 U.S.C. 1710, 1712, 1712A, 1713, or
1717, or 38 CFR 17.84 of this part, prior
to the veteran’s death, but may only be
furnished in instances where the vet-
eran’s death had been unexpected or
occurred while the veteran was partici-
pating in a VA hospice or similar pro-
gram. Bereavement counseling may be
provided only to assist individuals with
the emotional and psychological stress
accompanying the veteran’s death, and
only for a limited period of time, as de-
termined by the Medical Center Direc-
tor, but not to exceed 60 days. The
Medical Center Director may approve a
longer period of time when medically
indicated.

(b) For purposes of paragraph (a) of
this section, an unexpected death is
one which occurs when in the course of
an illness the provider of care did not
or could not have anticipated the tim-
ing of the death. Ordinarily, the pro-
vider of care can anticipate the pa-
tient’s death and can inform the pa-
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tient and family of the immediacy and
certainty of death. If that has not
taken place, a death can be described
as unexpected.

(Authority: 38 U.S.C. 1701(6)(B))

[63 FR 7186, Mar. 7, 1988. Redesignated and
amended at 61 FR 21965, 21967, May 13, 1996]

BREAKING APPOINTMENTS

§17.100 Refusal of treatment by un-
necessarily breaking appointments.

A patient under medical treatment
who breaks an appointment without a
reasonable excuse will be informed
that breaking an additional appoint-
ment will be deemed to be a refusal to
accept VA treatment. If such a patient
fails to keep a second appointment,
without at least 24 hours notice, such
action will be deemed as a refusal to
accept VA treatment. Thereafter, no
further treatment will be furnished
until the veteran has agreed to cooper-
ate by Kkeeping appointments. Treat-
ment will not be discontinued until the
treating physician has reviewed the
treatment files, concurred in the ac-
tion and signed a statement to this ef-
fect in the record. Consideration will
be given to the veteran’s ability to
make a rational decision concerning
the need for medical care and/or exam-
ination. The veteran will be advised of
the final decision. Nothing in this sec-
tion will be construed to prevent treat-
ment for an emergent condition that
may arise during or subsequent to this
action. Where an appointment is bro-
ken without notice and satisfactory
reasons are advanced for breaking the
appointment and circumstances were
such that notice could not be given,
the patient will not be deemed to have
refused treatment.

(Authority: 38 U.S.C. 7304)

[61 FR 8672, Mar. 13, 1986. Redesignated at 61
FR 21965, May 13, 1996; 64 FR 54218, Oct. 6,
1999]

CHARGES, WAIVERS, AND COLLECTIONS

§17.101 Collection or recovery by VA
for medical care or services pro-
vided or furnished to a veteran for
a nonservice-connected disability.

(a)(1) General. This section covers col-
lection or recovery by VA, under 38
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U.S.C. 1729, for medical care or services
provided or furnished to a veteran:

(i) For a nonservice-connected dis-
ability for which the veteran is enti-
tled to care (or the payment of ex-
penses of care) under a health plan con-
tract;

(ii) For a nonservice-connected dis-
ability incurred incident to the vet-
eran’s employment and covered under a
worker’s compensation law or plan
that provides reimbursement or indem-
nification for such care and services; or

(iii) For a nonservice-connected dis-
ability incurred as a result of a motor
vehicle accident in a State that re-
quires automobile accident reparations
insurance.

(2) Methodologies. Based on the meth-
odologies set forth in this section, the
charges billed will include the fol-
lowing types of charges, as appropriate:
Acute inpatient facility charges;
skilled nursing facility/sub-acute inpa-
tient facility charges; partial hos-
pitalization facility charges; out-
patient facility charges; physician and
other professional charges, including
professional charges for anesthesia
services and dental services; pathology
and laboratory charges; observation
care facility charges; ambulance and
other emergency transportation
charges; and charges for durable med-
ical equipment, drugs, injectables, and
other medical services, items, and sup-
plies identified by HCPCS Level II
codes. In addition, the charges billed
for prescription drugs not administered
during treatment will be based on VA
costs in accordance with the method-
ology set forth in §17.102. Data for cal-
culating actual charge amounts based
on the methodologies set forth in this
section will either be published in a no-
tice in the FEDERAL REGISTER or will
be posted on the Internet site of the
Veterans Health Administration Chief
Business Office, currently at htip:/
www.va.gov/cbo, under ‘‘Charge Data.”
For care for which VA has established
a charge, VA will bill using its most re-
cent published or posted charge. For
care for which VA has not established
a charge, VA will bill according to the
methodology set forth in paragraph
(a)(8) of this section.

(3) Data sources. In this section, data
sources are identified by name. The
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specific editions of these data sources
used to calculate actual charge
amounts, and information on where
these data sources may be obtained,
will be presented along with the data
for calculating actual charge amounts,
either in notices in the FEDERAL REG-
ISTER or on the Internet site of the
Veterans Health Administration Chief
Business Office, currently at htip:/
www.va.gov/cbo, under ‘‘Charge Data.”

(4) Amount of recovery or collection—
third party liability. A third-party payer
liable under a health plan contract has
the option of paying either the billed
charges described in this section or the
amount the health plan demonstrates
is the amount it would pay for care or
services furnished by providers other
than entities of the United States for
the same care or services in the same
geographic area. If the amount sub-
mitted by the health plan for payment
is less than the amount billed, VA will
accept the submission as payment, sub-
ject to verification at VA’s discretion
in accordance with this section. A VA
employee having responsibility for col-
lection of such charges may request
that the third party health plan submit
evidence or information to substan-
tiate the appropriateness of the pay-
ment amount (e.g., health plan or in-
surance policies, provider agreements,
medical evidence, proof of payment to
other providers in the same geographic
area for the same care and services VA
provided).

(5) Definitions. For purposes of this
section:

APC means Medicare Ambulatory
Payment Classification.

CMS means the Centers for Medicare
and Medicaid Services.

CPI-U means Consumer Price Index—
All Urban Consumers.

CPT code and CPT procedure code
mean Current Procedural Terminology
code, a five-digit identifier defined by
the American Medical Association for
a specified physician service or proce-
dure.

DME means Durable Medical Equip-
ment.

DRG means Diagnosis Related Group.

Geographic area means a three-digit
ZIP Code area, where three-digit ZIP
Codes are the first three digits of
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standard TU.S.
Codes.

HCPCS code means a Healthcare
Common Procedure Coding System
Level II identifier, consisting of a let-
ter followed by four digits, defined by
CMS for a specified physician service,
procedure, test, supply, or other med-
ical service.

ICU means Intensive Care Unit, in-
cluding coronary care units.

MDR means Medical Data Research,
a medical charge database published by
Ingenix, Inc.

MedPAR means the Medicare Pro-
vider Analysis and Review file.

Non-provider-based means a VA
health care entity (such as a small VA
community-based outpatient clinic)
that functions as the equivalent of a
doctor’s office or for other reasons does
not meet CMS provider-based criteria,
and, therefore, is not entitled to bill
outpatient facility charges.

Provider-based means the outpatient
department of a VA hospital or any
other VA health care entity that meets
CMS provider-based criteria. Provider-
based entities are entitled to bill out-
patient facility charges.

RBRVS means Resource-Based Rel-
ative Value Scale.

RVU means Relative Value Unit.

Unlisted procedures mean procedures,
services, items, and supplies that have
not been defined or specified by the
American Medical Association or CMS,
and the CPT and HCPCS codes used to
report such procedures, services, items,
and supplies.

(6) Provider-based and non-provider-
based entities and charges. BEach VA
health care entity (medical center,
hospital, community-based outpatient
clinic, independent outpatient clinic,
etc.) is designated as either provider-
based or non-provider-based. Provider-
based entities are entitled to bill out-
patient facility charges; non-provider-
based entities are not. The charges for
physician and other professional serv-
ices provided at non-provider-based en-
tities will be billed as professional
charges only. Professional charges for
both provider-based entities and non-
provider-based entities are produced by
the methodologies set forth in this sec-
tion, with professional charges for pro-
vider-based entities based on facility

Postal Service ZIP
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practice expense RVUs, and profes-
sional charges for non-provider-based
entities based on non-facility practice
expense RVUs.

() Charges for medical care or services
provided by non-VA providers at VA ezx-
pense. When medical care or services
are furnished at the expense of the VA
by non-VA providers, the charges billed
for such care or services will be the
higher of the charges determined ac-
cording to this section, or the amount
VA paid to the non-VA provider.

(8) Charges for medical care or services
for which VA does not have an estab-
lished charge. When medical care or
services are provided or furnished at
VA expense by either VA or non-VA
providers, and VA does not have an es-
tablished charge for such care or serv-
ices, then the charges billed for such
care or services will be according to
the first of the following subparagraphs
that applies:

(i) In the event that a new identifier
(DRG, CPT code, or HCPCS code) is as-
signed to a particular type or item of
medical care or service, then until such
time as VA establishes a charge for the
new identifier, VA’s charge for such
care or service will be VA’s most re-
cent established charge for the identi-
fier previously assigned to that type or
item of medical care or service; other-
wise,

(ii) In the event that the medical
care or service is provided or furnished
at VA expense by a non-VA provider,
then VA’s charge for such care or serv-
ice will be the amount VA paid to the
non-VA provider; otherwise,

(iii) VA’s charges for prosthetic de-
vices and durable medical equipment
will be VA’s actual cost; otherwise,

(iv) If a Medicare allowed charge
amount can be determined for the care
or service, then VA’s charge will be the
Medicare participating provider al-
lowed charge amount geographically
adjusted using the applicable geo-
graphic area adjustment factors deter-
mined pursuant to this section; other-
wise,

(v) If a charge cannot be established
under paragraphs (a)(8)(i) through (iv)
of this section, then VA will not charge
for the care or service under this sec-
tion.
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(b) Acute inpatient facility charges.
When VA provides or furnishes acute
inpatient services within the scope of
care referred to in paragraph (a)(1) of
this section, acute inpatient facility
charges billed for such services will be
determined in accordance with the pro-
visions of this paragraph. Acute inpa-
tient facility charges consist of per
diem charges for room and board and
for ancillary services that vary by geo-
graphic area and by DRG. These
charges are calculated as follows:

(1) Formula. For each acute inpatient
stay, or portion thereof, for which a
particular DRG assignment applies, the
total acute inpatient facility charge is
the sum of the applicable charges de-
termined pursuant to paragraphs
(b)(1)(d), (ii), and (iii) of this section.
For purposes of this section, standard
room and board days and ICU room and
board days are mutually exclusive: VA
will bill either a standard room and
board per diem charge or an ICU room
and board per diem charge, as applica-
ble, for each day of a given acute inpa-
tient stay.

(i) Standard room and board charges.
Multiply the nationwide standard room
and board per diem charge determined
pursuant to paragraph (b)(2) of this sec-
tion by the appropriate geographic
area adjustment factor determined pur-
suant to paragraph (b)(3) of this sec-
tion. The result constitutes the area-
specific standard room and board per
diem charge. Multiply this amount by
the number of days for which standard
room and board charges apply to ob-
tain the total acute inpatient facility
standard room and board charge.

(ii) ICU room and board charges. Mul-
tiply the nationwide ICU room and
board per diem charge determined pur-
suant to paragraph (b)(2) of this section
by the appropriate geographic area ad-
justment factor determined pursuant
to paragraph (b)(3) of this section. The
result constitutes the area-specific ICU
room and board per diem charge. Mul-
tiply this amount by the number of
days for which ICU room and board per
diem charges apply to obtain the total
acute inpatient facility ICU room and
board charge.

(iii) Ancillary charges. Multiply the
nationwide ancillary per diem charge
determined pursuant to paragraph
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(b)(2) of this section by the appropriate
geographic area adjustment factor de-
termined pursuant to paragraph (b)(3)
of this section. The result constitutes
the area-specific ancillary per diem
charge. Multiply this amount by the
number of days of acute inpatient care
to obtain the total acute inpatient fa-
cility ancillary charge.

Note to paragraph (b)(1): If there is a
change in a patient’s condition and/or
treatment during a single acute inpa-
tient stay such that the DRG assign-
ment changes (for example, a psy-
chiatric patient who develops a med-
ical or surgical problem), then calcula-
tions of acute inpatient facility
charges will be made separately for
each DRG, according to the number of
days of care applicable for each DRG,
and the total acute inpatient facility
charge will be the sum of the total
acute inpatient facility charges for the
different DRGs.

(2) Per diem charges. To establish a
baseline, two nationwide average per
diem amounts for each DRG are cal-
culated, one from the MedPAR file and
one from the MedStat claims database,
a database of nationwide commercial
insurance claims. Average per diem
charges are calculated based on all
available charges, except for care re-
ported for emergency room, ambu-
lance, professional, and observation
care. These two data sources may re-
port charges for two differing periods
of time; when this occurs, the data
source charges with the earlier center
date are trended forward to the center
date of the other data source, based on
changes to the inpatient hospital serv-
ices component of the CPI-U. Results
obtained from these two data sources
are then combined into a single weight-
ed average per diem charge for each
DRG. The resulting charge for each
DRG is then separated into its two
components, a room and board compo-
nent and an ancillary component, with
the per diem charge for each compo-
nent calculated by multiplying the
weighted average per diem charge by
the corresponding percentage deter-
mined pursuant to paragraph (b)(2)(i) of
this section. The room and board per
diem charge is further differentiated
into a standard room and board per
diem charge and an ICU room and
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board per diem charge by multiplying
the average room and board charge by
the corresponding DRG-specific ratios
determined pursuant to paragraph
(b)(2)(i1) of this section. The resulting
per diem charges for standard room
and board, ICU room and board, and
ancillary services for each DRG are
then each multiplied by the final ratio
determined pursuant to paragraph
(b)(2)(iii) of this section to reflect the
nationwide 80th percentile charges. Fi-
nally, the resulting amounts are each
trended forward from the center date of
the trended data sources to the effec-
tive time period for the charges, as set
forth in paragraph (b)(2)(iv) of this sec-
tion. The results constitute the nation-
wide 80th percentile standard room and
board, ICU room and board, and ancil-
lary per diem charges.

(i) Room and board charge and ancil-
lary charge component percentages.
Using only those cases from the
MedPAR file for which a distinction be-
tween room and board charges and an-
cillary charges can be determined, the
percentage of the total charges for
room and board compared to the com-
bined total charges for room and board
and ancillary services, and the percent-
age of the total charges for ancillary
services compared to the combined
total charges for room and board and
ancillary services, are calculated by
DRG.

(ii) Standard room and board per diem
charge and ICU room and board per diem
charge ratios. Using only those cases
from the MedPAR file for which a dis-
tinction between room and board and
ancillary charges can be determined,
overall average per diem room and
board charges are calculated by DRG.
Then, using the same cases, an average
standard room and board per diem
charge is calculated by dividing total
non-ICU room and board charges by
total non-ICU room and board days.
Similarly, an average ICU room and
board per diem charge is calculated by
dividing total ICU room and board
charges by total ICU room and board
days. Finally, ratios of standard room
and board per diem charges to average
overall room and board per diem
charges are calculated by DRG, as are
ratios of ICU room and board per diem
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charges to average overall room and
board per diem charges.

(iii) 80th percentile. Using cases from
the MedPAR file with separately iden-
tifiable semi-private room rates, the
ratio of the day-weighted 80th per-
centile semi-private room and board
per diem charge to the average semi-
private room and board per diem
charge is obtained for each geographic
area. The geographic area-based ratios
are averaged to obtain a final 80th per-
centile ratio.

(iv) Trending forward. 80th percentile
charges for each DRG, obtained as de-
scribed in paragraph (b)(2) of this sec-
tion, are trended forward based on
changes to the inpatient hospital serv-
ices component of the CPI-U. Actual
CPI-U changes are used from the center
date of the trended data sources
through the latest available month as
of the time the calculations are per-
formed. The three-month average an-
nual trend rate as of the latest avail-
able month is then held constant to the
midpoint of the calendar year in which
the charges are primarily expected to
be used. The projected total CPI-U
change so obtained is then applied to
the 80th percentile charges.

(3) Geographic area adjustment factors.
For each geographic area, the average
per diem room and board charges and
ancillary charges from the MedPAR
file are calculated for each DRG. The
DRGs are separated into two groups,
surgical and non-surgical. For each of
these groups of DRGs, for each geo-
graphic area, average room and board
per diem charges and ancillary per
diem charges are calculated, weighted
by nationwide VA discharges and by
average lengths of stay from the com-
bined MedPAR file and MedStat claims
database. This results in four average
per diem charges for each geographic
area: room and board for surgical
DRGs, ancillary for surgical DRGs,
room and board for non-surgical DRGs,
and ancillary for non-surgical DRGs.
Four corresponding national average
per diem charges are obtained from the
MedPAR file, weighted by nationwide
VA discharges and by average lengths
of stay from the combined MedPAR file
and MedStat claims database. Four ge-
ographic area adjustment factors are
then calculated for each geographic
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area by dividing each geographic area
average per diem charge by the cor-
responding national average per diem
charge.

(c) Skilled nursing facility/sub-acute in-
patient facility charges. When VA pro-
vides or furnishes skilled nursing/sub-
acute inpatient services within the
scope of care referred to in paragraph
(a)(1) of this section, skilled nursing fa-
cility/sub-acute inpatient facility
charges billed for such services will be
determined in accordance with the pro-
visions of this paragraph. The skilled
nursing facility/sub-acute inpatient fa-
cility charges are per diem charges
that vary by geographic area. The fa-
cility charges cover care, including
room and board, nursing care, pharma-
ceuticals, supplies, and skilled reha-
bilitation services (e.g., physical ther-
apy, inhalation therapy, occupational
therapy, and speech-language pathol-
ogy), that is provided in a nursing
home or hospital inpatient setting, is
provided under a physician’s orders,
and is performed by or under the gen-
eral supervision of professional per-
sonnel such as registered nurses, li-
censed practical nurses, physical thera-
pists, occupational therapists, speech-
language pathologists, and audiol-
ogists. These charges are calculated as
follows:

(1) Formula. For each stay, multiply
the nationwide per diem charge deter-
mined pursuant to paragraph (c)(2) of
this section by the appropriate geo-
graphic area adjustment factor deter-
mined pursuant to paragraph (c)(3) of
this section. The result constitutes the
area-specific per diem charge. Finally,
multiply the area-specific per diem
charge by the number of days of care to
obtain the total skilled nursing facil-
ity/sub-acute inpatient facility charge.

(2) Per diem charge. To establish a
baseline, a nationwide average per
diem billed charge is calculated based
on charges reported in the MedPAR
skilled nursing facility file. For this
purpose, the following MedPAR charge
categories are included: room and
board (private, semi-private, and ward),
physical therapy, occupational ther-
apy, inhalation therapy, speech-lan-
guage pathology, pharmacy, medical/
surgical supplies, and ‘‘other’ services.
The following MedPAR charge cat-
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egories are excluded from the calcula-
tion of the per diem charge and will be
billed separately, using the charges de-
termined as set forth in other applica-
ble paragraphs of this section, when
these services are provided to skilled
nursing patients or sub-acute inpa-
tients: ICU and CCU room and board,
laboratory, radiology, cardiology, di-
alysis, operating room, blood and blood
administration, ambulance, MRI, anes-
thesia, durable medical equipment,
emergency room, clinic, outpatient,
professional, lithotripsy, and organ ac-
quisition services. The resulting aver-
age per diem billed charge is then mul-
tiplied by the 80th percentile adjust-
ment factor determined pursuant to
paragraph (c)(2)(i) of this section to ob-
tain a nationwide 80th percentile
charge level. Finally, the resulting
amount is trended forward to the effec-
tive time period for the charges, as set
forth in paragraph (c)(2)(ii) of this sec-
tion.

(1) 80th percentile adjustment factor.
Using the MedPAR skilled nursing fa-
cility file, the ratio of the day-weight-
ed 80th percentile room and board per
diem charge to the day-weighted aver-
age room and board per diem charge is
obtained for each geographic area. The
geographic area-based ratios are aver-
aged to obtain the 80th percentile ad-
justment factor.

(ii) Trending forward. The 80th per-
centile charge is trended forward based
on changes to the inpatient hospital
services component of the CPI-U. Ac-
tual CPI-U changes are used from the
time period of the source data through
the latest available month as of the
time the calculations are performed.
The three-month average annual trend
rate as of the latest available month is
then held constant to the midpoint of
the calendar year in which the charges
are primarily expected to be used. The
projected total CPI-U change so ob-
tained is then applied to the 80th per-
centile charge.

(3) Geographic area adjustment factors.
The average billed per diem charge for
each geographic area is calculated
from the MedPAR skilled nursing facil-
ity file. This amount is divided by the
nationwide average billed charge cal-
culated in paragraph (c)(2) of this sec-
tion. The geographic area adjustment
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factor for charges for each VA facility
is the ratio for the geographic area in
which the facility is located.

(d) Partial hospitalization  facility
charges. When VA provides or furnishes
partial hospitalization services that
are within the scope of care referred to
in paragraph (a)(1) of this section, the
facility charges billed for such services
will be determined in accordance with
the provisions of this paragraph. Par-
tial hospitalization facility charges are
per diem charges that vary by geo-
graphic area. These charges are cal-
culated as follows:

(1) Formula. For each partial hos-
pitalization stay, multiply the nation-
wide per diem charge determined pur-
suant to paragraph (d)(2) of this section
by the appropriate geographic area ad-
justment factor determined pursuant
to paragraph (d)(3) of this section. The
result constitutes the area-specific per
diem charge. Finally, multiply the
area-specific per diem charge by the
number of days of care to obtain the
total partial hospitalization facility
charge.

(2) Per diem charge. To establish a
baseline, a nationwide median per diem
billed charge is calculated based on
charges associated with partial hos-
pitalization from the outpatient facil-
ity component of the Medicare Stand-
ard Analytical File 5 percent Sample.
That median per diem billed charge is
then multiplied by the 80th percentile
adjustment factor determined pursuant
to paragraph (d)(2)(i) of this section to
obtain a nationwide 80th percentile
charge level. Finally, the resulting
amount is trended forward to the effec-
tive time period for the charges, as set
forth in paragraph (d)(2)(ii) of this sec-
tion.

(1) 80th percentile adjustment factor.
The 80th percentile adjustment factor
for partial hospitalization facility
charges is the same as that computed
for skilled nursing facility/sub-acute
inpatient facility charges under para-
graph (¢)(2)(i) of this section.

(ii) Trending forward. The 80th per-
centile charge is trended forward based
on changes to the outpatient hospital
services component of the CPI-U. Ac-
tual CPI-U changes are used from the
time period of the source data through
the latest available month as of the
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time the calculations are performed.
The three-month average annual trend
rate as of the latest available month is
then held constant to the midpoint of
the calendar year in which the charges
are primarily expected to be used. The
projected total CPI-U change so ob-
tained is then applied to the 80th per-
centile charges, as described in para-
graph (d)(2) of this section.

(3) Geographic area adjustment factors.
The geographic area adjustment fac-
tors for partial hospitalization facility
charges are the same as those com-
puted for outpatient facility charges
under paragraph (e)(4) of this section.

(e) Outpatient facility charges. When
VA provides or furnishes outpatient fa-
cility services that are within the
scope of care referred to in paragraph
(a)(1) of this section, the charges billed
for such services will be determined in
accordance with the provisions of this
paragraph. Charges for outpatient fa-
cility services vary by geographic area
and by CPT/HCPCS code. These charges
apply in the situations set forth in
paragraph (e)(1) of this section and are
calculated as set forth in paragraph
(e)(2) of this section.

(1) Settings and circumstances in which
outpatient facility charges apply. Out-
patient facility charges consist of facil-
ity charges for procedures, diagnostic
tests, evaluation and management
services, and other medical services,
items, and supplies provided in the fol-
lowing settings and circumstances:

(i) Outpatient departments and clin-
ics at VA medical centers;

(ii) Other VA provider-based entities;
and

(iii) VA non-provider-based entities,
for procedures and tests for which no
corresponding professional charge is
established under the provisions of
paragraph (f) of this section.

(2) Formula. For each outpatient fa-
cility charge CPT/HCPCS code, mul-
tiply the nationwide 80th percentile
charge determined pursuant to para-
graph (e)(3) of this section by the ap-
propriate geographic area adjustment
factor determined pursuant to para-
graph (e)(4) of this section. The result
constitutes the area-specific out-
patient facility charge. When multiple
surgical procedures are performed dur-
ing the same outpatient encounter by a
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provider or provider team, the out-
patient facility charges for such proce-
dures will be reduced as set forth in
paragraph (e)(5) of this section.

(3) Nationwide 80th percentile charges
by CPT/HCPCS code. For each CPT/
HCPCS code for which outpatient facil-
ity charges apply, the nationwide 80th
percentile charge is calculated as set
forth in either paragraph (e)(3)(i) or
(e)(3)(ii) of this section. The resulting
amount is trended forward to the effec-
tive time period for the charges, as set
forth in paragraph (e)(3)(iii) of this sec-
tion. The results constitute the nation-
wide 80th percentile outpatient facility
charges by CPT/HCPCS code.

(1) Nationwide 80th percentile charges
for CPT/HCPCS codes which have APC
assignments. Using the outpatient facil-
ity charges reported in the outpatient
facility component of the Medicare
Standard Analytical File 5 percent
Sample, claim records are selected for
which all charges can be assigned to an
APC. Using this subset of the 5 percent
Sample data, nationwide median
charge to Medicare APC payment
amount ratios, by APC, and nationwide
80th percentile to median charge ratios,
by APC, are computed according to the
methodology set forth in paragraphs
(e)3)([{)(A) and (e)(3)(A)(B) of this sec-
tion, respectively. The product of these
two ratios by APC is then computed,
resulting in a composite nationwide
80th percentile charge to Medicare APC
payment amount ratio. This ratio is
then compared to the alternate nation-
wide 80th percentile charge to Medicare
APC payment amount ratio computed
in paragraph (e)(3)(i)(C) of this section,
and the lesser amount is selected and
multiplied by the current Medicare
APC payment amount. The resulting
product is the APC-specific nationwide
80th percentile charge amount for each
applicable CPT/HCPCS code.

(A) Nationwide median charge to Medi-
care APC payment amount ratios. For
each CPT/HCPCS code, the ratio of me-
dian billed charge to Medicare APC
payment amount is determined. The
weighted average of these ratios for
each APC is then obtained, using the
reported 5 percent Sample frequencies
as weights. In addition, corresponding
ratios are calculated for each of the
APC categories set forth in paragraph
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(e)(3)(I)(D) of this section, again using
the reported 5 percent Sample fre-
quencies as weights. For APCs where
the 5 percent Sample frequencies pro-
vide a statistically credible result, the
APC-specific weighted average nation-
wide median charge to Medicare APC
payment amount ratio so obtained is
accepted without further adjustment.
However, if the 5 percent Sample data
do not produce statistically credible
results for any specific APC, then the
APC category-specific ratio is applied
for that APC.

(B) Nationwide 80th percentile to me-
dian charge ratios. For each CPT/HCPCS
code, a geographically normalized na-
tionwide 80th percentile billed charge
amount is divided by a similarly nor-
malized nationwide median billed
charge amount. The weighted average
of these ratios for each APC is then ob-
tained, using the reported 5 percent
Sample frequencies as weights. In addi-
tion, corresponding ratios are cal-
culated for each of the APC categories
set forth in paragraph (e)(3)(i)(D) of
this section, again using the reported 5
percent Sample frequencies as weights.
For APCs where the 5 percent Sample
frequencies provide a statistically
credible result, the APC-specific
weighted average nationwide 80th per-
centile to median charge ratio so ob-
tained is accepted without further ad-
justment. However, if the 5 percent
Sample data do not produce statis-
tically credible results for any specific
APC, then the APC category-specific
ratio is applied for that APC.

(C) Alternate nationwide 80th percentile
charge to Medicare APC payment amount
ratios. A minimum 80th percentile
charge to Medicare APC payment
amount ratio is set at 2.0 for APCs with
Medicare APC payment amounts of $25
or less. A maximum 80th percentile
charge to Medicare APC payment
amount ratio is set at 6.5 for APCs with
Medicare APC payment amounts of
$10,000 or more. Using linear interpola-
tion with these endpoints, the alter-
nate APC-specific nationwide 80th per-
centile charge to Medicare APC pay-
ment amount ratio is then computed,
based on the Medicare APC payment
amount.

659



§17.101

(D) APC categories for the purpose of
establishing 80th percentile to median fac-
tors. For the purpose of the statistical
methodology set forth in paragraph
(e)(3)(i) of this section, APCs are as-
signed to the following APC categories:

(1) Radiology.

(2) Drugs.

(3) Office, Home, and Urgent Care
Visits.

(4) Cardiovascular.

(5) Emergency Room Visits.

(6) Outpatient Psychiatry,
and Drug Abuse.

(7) Pathology.

(8) Surgery.

(9) Allergy Immunotherapy, Allergy
Testing, Immunizations, and Thera-
peutic Injections.

(10) All APCs not assigned to any of
the above groups.

(i1) Nationwide 80th percentile charges
for CPT/HCPCS codes which do not have
APC assignments. Nationwide 80th per-
centile billed charge levels by CPT/
HCPCS code are computed from the
outpatient facility component of the
MDR database, from the MedStat
claims database, and from the out-
patient facility component of the Medi-
care Standard Analytical File 5 percent
Sample. If the MDR database contains
sufficient data to provide a statis-
tically credible 80th percentile charge,
then that result is retained for this
purpose. If the MDR database does not
provide a statistically credible 80th
percentile charge, then the result from
the MedStat database is retained for
this purpose, provided it is statistically
credible. If neither the MDR nor the
MedStat databases provide statis-
tically credible results, then the na-
tionwide 80th percentile billed charge
computed from the 5 percent Sample
data is retained for this purpose. The
nationwide 80th percentile charges re-
tained from each of these data sources
are trended forward to the effective
time period for the charges, as set
forth in paragraph (e)(3)(iii) of this sec-
tion.

(iii) Trending forward. The charges for
each CPT/HCPCS code, obtained as de-
scribed in paragraph (e)(3) of this sec-
tion, are trended forward based on
changes to the outpatient hospital
services component of the CPI-U. Ac-
tual CPI-U changes are used from the

Alcohol
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time period of the source data through
the latest available month as of the
time the calculations are performed.
The three-month average annual trend
rate as of the latest available month is
then held constant to the midpoint of
the calendar year in which the charges
are primarily expected to be used. The
projected total CPI-U change so ob-
tained is then applied to the 80th per-
centile charges, as described in para-
graph (e)(3) of this section.

(4) Geographic area adjustment factors.
For each geographic area, a single ad-
justment factor is calculated as the
arithmetic average of the outpatient
geographic area adjustment factor pub-
lished in the Milliman USA, Inc.,
Health Cost Guidelines (this factor
constitutes the ratio of the level of
charges for each geographic area to the
nationwide level of charges), and a geo-
graphic area adjustment factor devel-
oped from the MDR database (see para-
graph (a)(3) of this section for Data
Sources). The MDR-based geographic
area adjustment factors are calculated
as the ratio of the CPT/HCPCS code
weighted average charge level for each
geographic area to the nationwide CPT/
HCPCS code weighted average charge
level.

(56) Multiple surgical procedures. When
multiple surgical procedures are per-
formed during the same outpatient en-
counter by a provider or provider team
as indicated by multiple surgical CPT/
HCPCS procedure codes, then the CPT/
HCPCS procedure code with the high-
est facility charge will be billed at 100
percent of the charges established
under this section; the CPT/HCPCS
procedure code with the second highest
facility charge will be billed at 25 per-
cent of the charges established under
this section; the CPT/HCPCS procedure
code with the third highest facility
charge will be billed at 15 percent of
the charges established under this sec-
tion; and no outpatient facility charges
will be billed for any additional sur-
gical procedures.

(f) Physician and other professional
charges except for anesthesia services and
certain dental services. When VA pro-
vides or furnishes physician and other
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professional services, other than pro-
fessional anesthesia services and cer-
tain professional dental services, with-
in the scope of care referred to in para-
graph (a)(1) of this section, physician
and other professional charges billed
for such services will be determined in
accordance with the provisions of this
paragraph. Charges for professional
dental services identified by CPT code
are determined in accordance with the
provisions of this paragraph; charges
for professional dental services identi-
fied by HCPCS Level II code are deter-
mined in accordance with the provi-
sions of paragraph (h) of this section.
Physician and other professional
charges consist of charges for profes-
sional services that vary by geographic
area, by CPT/HCPCS code, by site of
service, and by modifier, where appli-
cable. These charges are calculated as
follows:

(1) Formula. For each CPT/HCPCS
code or, where applicable, each CPT/
HCPCS code and modifier combination,
multiply the total geographically-ad-
justed RVUs determined pursuant to
paragraph (f)(2) of this section by the
applicable geographically-adjusted con-
version factor (a monetary amount) de-
termined pursuant to paragraph (f)(3)
of this section to obtain the physician
charge for each CPT/HCPCS code in a
particular geographic area. Then, mul-
tiply this charge by the appropriate
factors for any charge-significant
modifiers, determined pursuant to
paragraph (f)(4) of this section.

(2)(i) Total geographically-adjusted
RVUs for physician services that have
Medicare RVUs. The work expense and
practice expense RVUs for CPT/HCPCS
codes, other than the codes described
in paragraphs (f)(2)(ii) and (f)(2)(iii) of
this section, are compiled using Medi-
care Physician Fee Schedule RVUs.
The sum of the geographically-adjusted
work expense RVUs determined pursu-
ant to paragraph (f)(2)(i)(A) of this sec-
tion and the geographically-adjusted
practice expense RVUs determined pur-
suant to paragraph (£)(2)(iI)(B) of this
section equals the total geographi-
cally-adjusted RVUs.

(A) Geographically-adjusted work ex-
pense RVUs. For each CPT/HCPCS code
for each geographic area, the Medicare
Physician Fee Schedule work expense
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RVUs are multiplied by the work ex-
pense Medicare Geographic Practice
Cost Index. The result constitutes the
geographically-adjusted work expense
RVUs.

(B) Geographically-adjusted practice ex-
pense RVUs. For each CPT/HCPCS code
for each geographic area, the Medicare
Physician Fee Schedule practice ex-
pense RVUs are multiplied by the prac-
tice expense Medicare Geographic
Practice Cost Index. The result con-
stitutes the geographically-adjusted
practice expense RVUs. In these cal-
culations, facility practice expense
RVUs are used to obtain geographi-
cally-adjusted practice expense RVUs
for use by provider-based entities, and
non-facility practice expense RVUs are
used to obtain geographically-adjusted
practice expense RVUs for use by non-
provider-based entities.

(ii) RVUs for CPT/HCPCS codes that do
not have Medicare RVUs and are not des-
ignated as unlisted procedures. For CPT/
HCPCS codes that are not assigned
RVUs in paragraphs (£)(2)(1) or (f)(2)(iii)
of this section, total RVUs are devel-
oped based on various charge data
sources. For these CPT/HCPCS codes,
the nationwide 80th percentile billed
charges are obtained, where statis-
tically credible, from the MDR data-
base. For any remaining CPT/HCPCS
codes, the nationwide 80th percentile
billed charges are obtained, where sta-
tistically credible, from the Part B
component of the Medicare Standard
Analytical File 5 percent Sample. For
any remaining CPT/HCPCS codes, the
nationwide 80th percentile billed
charges are obtained, where statis-
tically credible, from the Prevailing
Healthcare Charges System nationwide
commercial insurance database. For
each of these CPT/HCPCS codes, na-
tionwide total RVUs are obtained by
taking the nationwide 80th percentile
billed charges obtained using the pre-
ceding three databases and dividing by
the untrended nationwide conversion
factor for the corresponding CPT/
HCPCS code group determined pursu-
ant to paragraphs (f)(3) and (f)(3)(i) of
this section. For any remaining CPT/
HCPCS codes that have not been as-
signed RVUs using the preceding data
sources, the nationwide total RVUs are
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calculated by summing the work ex-
pense and non-facility practice expense
RVUs found in Ingenix/St. Anthony’s
RBRVS. The resulting nationwide total
RVUs obtained using these four data
sources are multiplied by the geo-
graphic area adjustment factors deter-
mined pursuant to paragraph (f)(2)(iv)
of this section to obtain the area-spe-
cific total RVUs.

(iii) RVUs for CPT/HCPCS codes des-
ignated as unlisted procedures. For CPT/
HCPCS codes designated as unlisted
procedures, total RVUs are developed
based on the weighted median of the
total RVUs of CPT/HCPCS codes within
the series in which the unlisted proce-
dure code occurs. A nationwide VA dis-
tribution of procedures and services is
used for the purpose of computing the
weighted median. The resulting nation-
wide total RVUs are multiplied by the
geographic area adjustment factors de-
termined pursuant to  paragraph
(£)(2)(iv) of this section to obtain the
area-specific total RVUs.

(iv) RVU geographic area adjustment
factors for CPT/HCPCS codes that do not
have Medicare RVUs, including codes
that are designated as wunlisted proce-
dures. The adjustment factor for each
geographic area consists of the weight-
ed average of the work expense and
practice expense Medicare Geographic
Practice Cost Indices for each geo-
graphic area using charge data for rep-
resentative CPT/HCPCS codes statis-
tically selected and weighted for work
expense and practice expense.

(3) Geographically-adjusted 80th per-
centile conversion factors. CPT/HCPCS
codes are separated into the following
23 CPT/HCPCS code groups: allergy
immunotherapy, allergy testing, car-
diovascular, chiropractor, consults,
emergency room visits and observation
care, hearing/speech exams, immuniza-
tions, inpatient visits, maternity/cesar-
ean deliveries, maternity/non-deliv-
eries, maternity/normal deliveries,
miscellaneous medical, office/home/ur-
gent care visits, outpatient psychiatry/
alcohol and drug abuse, pathology,
physical exams, physical medicine, ra-
diology, surgery, therapeutic injec-
tions, vision exams, and well baby
exams. For each of the 23 CPT/HCPCS
code groups, representative CPT/
HCPCS codes are statistically selected
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and weighted so as to give a weighted
average RVU comparable to the
weighted average RVU of the entire
CPT/HCPCS code group (the selected
CPT/HCPCS codes are set forth in the
Milliman USA, Inc., Health Cost Guide-
lines fee survey); see paragraph (a)(3) of
this section for Data Sources. The 80th
percentile charge for each selected
CPT/HCPCS code is obtained from the
MDR database. A nationwide conver-
sion factor (a monetary amount) is cal-
culated for each CPT/HCPCS code
group as set forth in paragraph (£)(3)(i)
of this section. The nationwide conver-
sion factors for each of the 23 CPT/
HCPCS code groups are trended for-
ward to the effective time period for
the charges, as set forth in paragraph
(f)(3)(ii) of this section. The resulting
amounts for each of the 23 groups are
multiplied by geographic area adjust-
ment factors determined pursuant to
paragraph (f)(3)(iii) of this section, re-
sulting in geographically-adjusted 80th
percentile conversion factors for each
geographic area for the 23 CPT/HCPCS
code groups for the effective charge pe-
riod.

(i) Nationwide conversion  factors.
Using the nationwide 80th percentile
charges for the selected CPT/HCPCS
codes from paragraph (f)(3) of this sec-
tion, a nationwide conversion factor is
calculated for each of the 23 CPT/
HCPCS code groups by dividing the
weighted average charge by the weight-
ed average RVU.

(ii) Trending forward. The nationwide
conversion factors for each of the 23
CPT/HCPCS code groups, obtained as
described in paragraph (f)(3)(i) of this
section, are trended forward based on
changes to the physicians’ services
component of the CPI-U. Actual CPI-U
changes are used from the time period
of the source data through the latest
available month as of the time the cal-
culations are performed. The three-
month average annual trend rate as of
the latest available month is then held
constant to the midpoint of the cal-
endar year in which the charges are
primarily expected to be used. The pro-
jected total CPI-U change so obtained
is then applied to the 23 conversion fac-
tors.

(iii) Geographic area adjustment fac-
tors. Using the 80th percentile charges
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for the selected CPT/HCPCS codes from
paragraph (f)(3) of this section for each
geographic area, a geographic area-spe-
cific conversion factor is calculated for
each of the 23 CPT/HCPCS code groups
by dividing the weighted average
charge by the weighted average geo-
graphically-adjusted RVU. The result-
ing conversion factor for each geo-
graphic area for each of the 23 CPT/
HCPCS code groups is divided by the
corresponding nationwide conversion
factor determined pursuant to para-
graph (f)(3)(i) of this section. The re-
sulting ratios are the geographic area
adjustment factors for the conversion
factors for each of the 23 CPT/HCPCS
code groups for each geographic area.

(4) Charge adjustment factors for speci-
fied CPT/HCPCS code modifiers. Sur-
charges or charge discounts are cal-
culated in the following manner: from
the Part B component of the Medicare
Standard Analytical File 5 percent
Sample, the ratio of weighted average
billed charges for CPT/HCPCS codes
with the specified modifier to the
weighted average billed charge for
CPT/HCPCS codes with no charge
modifier is calculated, using the fre-
quency of procedure codes with the
modifier as weights in both weighted
average calculations. The resulting ra-
tios constitute the surcharge or dis-
count factors for specified charge-sig-
nificant CPT/HCPCS code modifiers.

(5) Certain charges for providers other
than physicians. When services for
which charges are established accord-
ing to the preceding provisions of this
paragraph (f) are performed by pro-
viders other than physicians, the
charges for those services will be as de-
termined by the preceding provisions of
this paragraph, except as follows:

(1) Outpatient facility charges. When
the services of providers other than
physicians are furnished in outpatient
facility settings or in other facilities
designated as provider-based, and out-
patient facility charges for those serv-
ices have been established under para-
graph (e) of this section, then the out-
patient facility charges established
under paragraph (e) will apply instead
of the charges established under this
paragraph (f).

(i1) Discounted charges. Charges for
the professional services of the fol-
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lowing providers will be the indicated
percentages of the amount that would
be charged if the care had been pro-
vided by a physician:

(A) Nurse practitioner: 85 percent.

(B) Clinical nurse specialist: 85 per-
cent.

(C) Physician Assistant: 85 percent.

(D) Clinical psychologist: 80 percent.

(E) Clinical social worker: 75 percent.

(F) Dietitian: 75 percent.

(G) Clinical pharmacist: 80 percent.

(g) Professional charges for anesthesia
services. When VA provides or furnishes
professional anesthesia services within
the scope of care referred to in para-
graph (a)(1) of this section, professional
anesthesia charges billed for such serv-
ices will be determined in accordance
with the provisions of this paragraph.
Charges for professional anesthesia
services personally performed by anes-
thesiologists will be 100 percent of the
charges determined as set forth in this
paragraph. Charges for professional an-
esthesia services provided by non-medi-
cally directed certified registered nurse
anesthetists will also be 100 percent of
the charges determined as set forth in
this paragraph. Charges for profes-
sional anesthesia services provided by
medically directed certified registered
nurse anesthetists will be 50 percent of
the charges otherwise determined as
set forth in this paragraph. Profes-
sional anesthesia charges consist of
charges for professional services that
vary by geographic area, by CPT/
HCPCS code base units, and by number
of time units. These charges are cal-
culated as follows:

(1) Formula. For each anesthesia CPT/
HCPCS code, multiply the total anes-
thesia RVUs determined pursuant to
paragraph (g)(2) of this section by the
applicable geographically-adjusted con-
version factor (a monetary amount) de-
termined pursuant to paragraph (g)(3)
of this section to obtain the profes-
sional anesthesia charge for each CPT/
HCPCS code in a particular geographic
area.

(2) Total RVUs for professional anes-
thesia services. The total anesthesia
RVUs for each anesthesia CPT/HCPCS
code are the sum of the base units (as
compiled by CMS) for that CPT/HCPCS
code and the number of time units re-
ported for the anesthesia service,
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where one time unit equals 15 minutes.
For anesthesia CPT/HCPCS codes des-
ignated as unlisted procedures, base
units are developed based on the
weighted median base units for anes-
thesia CPT/HCPCS codes within the se-
ries in which the unlisted procedure
code occurs. A nationwide VA distribu-
tion of procedures and services is used
for the purpose of computing the
weighted median base units.

(38) Geographically-adjusted 80th per-
centile conversion factors. A nationwide
80th percentile conversion factor is cal-
culated according to the methodology
set forth in paragraph (g)(3)(i) of this
section. The nationwide conversion fac-
tor is then trended forward to the ef-
fective time period for the charges, as
set forth in paragraph (g)(3)(ii) of this
section. The resulting amount is multi-
plied by geographic area adjustment
factors determined pursuant to para-
graph (g)(3)(iii) of this section, result-
ing in geographically-adjusted 80th per-
centile conversion factors for each geo-
graphic area for the effective charge
period.

(i) Nationwide conversion factor. Pre-
liminary 80th percentile conversion
factors for each area are compiled from
the MDR database. Then, a preliminary
nationwide weighted-average 80th per-
centile conversion factor is calculated,
using as weights the population (cen-
sus) frequencies for each geographic
area as presented in the Milliman USA,
Inc., Health Cost Guidelines (see para-
graph (a)(3) of this section for Data
Sources). A nationwide 80th percentile
fee by CPT/HCPCS code is then com-
puted by multiplying this conversion
factor by the MDR base units for each
CPT/HCPCS code. An adjusted 80th per-
centile conversion factor by CPT/
HCPCS code is then calculated by di-
viding the nationwide 80th percentile
fee for each procedure code by the an-
esthesia base units (as compiled by
CMS) for that CPT/HCPCS code. Fi-
nally, a nationwide weighted average
80th percentile conversion factor is cal-
culated using combined frequencies for
billed base units and time units from
the part B component of the Medicare
Standard Analytical File 5 percent
Sample as weights.

(ii) Trending forward. The nationwide
conversion factor, obtained as de-
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scribed in paragraph (g)(3)(1) of this
section, is trended forward based on
changes to the physicians’ services
component of the CPI-U. Actual CPI-U
changes are used from the time period
of the source data through the latest
available month as of the time the cal-
culations are performed. The three-
month average annual trend rate as of
the latest available month is then held
constant to the midpoint of the cal-
endar year in which the charges are
primarily expected to be used. The pro-
jected total CPI-U change so obtained
is then applied to the conversion fac-
tor.

(iii) Geographic area adjustment fac-
tors. The preliminary 80th percentile
conversion factors for each geographic
area described in paragraph (g)(3)(i) of
this section are divided by the cor-
responding preliminary nationwide
80th percentile conversion factor also
described in paragraph (g)(3)(i). The re-
sulting ratios are the adjustment fac-
tors for each geographic area.

(h) Professional charges for dental serv-
ices identified by HCPCS Level II codes.
When VA provides or furnishes out-
patient dental professional services
within the scope of care referred to in
paragraph (a)(1) of this section, and
such services are identified by HCPCS
code rather than CPT code, the charges
billed for such services will be deter-
mined in accordance with the provi-
sions of this paragraph. The charges for
dental services vary by geographic area
and by HCPCS code. These charges are
calculated as follows:

(1) Formula. For each HCPCS dental
code, multiply the nationwide 80th per-
centile charge determined pursuant to
paragraph (h)(2) of this section by the
appropriate geographic area adjust-
ment factor determined pursuant to
paragraph (h)(3) of this section. The re-
sult constitutes the area-specific den-
tal charge.

(2) Nationwide 80th percentile charges
by HCPCS code. For each HCPCS dental
code, 80th percentile charges are ex-
tracted from three independent data
sources: Prevailing Healthcare Charges
System database; National Dental Ad-
visory Service nationwide pricing
index; and the Dental UCR Module of
the Comprehensive Healthcare Pay-
ment System, a release from Ingenix
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from a nationwide database of dental
charges (see paragraph (a)(3) of this sec-
tion for Data Sources). Charges for
each database are then trended forward
to a common date, based on actual
changes to the dental services compo-
nent of the CPI-U. Charges for each
HCPCS dental code from each data
source are combined into an average
80th percentile charge by means of the
methodology set forth in paragraph
(h)(2)(i) of this section. HCPCS dental
codes designated as unlisted are as-
signed 80th percentile charges by
means of the methodology set forth in
paragraph (h)(2)(ii) of this section. Fi-
nally, the resulting amounts are each
trended forward to the effective time
period for the charges, as set forth in
paragraph (h)(2)(iii) of this section. The
results constitute the nationwide 80th
percentile charge for each HCPCS den-
tal code.

(i) Averaging methodology. The aver-
age charge for any particular HCPCS
dental code is calculated by first com-
puting a preliminary mean average of
the three charges for each code. Statis-
tical outliers are identified and re-
moved by testing whether any charge
differs from the preliminary mean
charge by more than 50 percent of the
preliminary mean charge. In such
cases, the charge most distant from the
preliminary mean is removed as an
outlier, and the average charge is cal-
culated as a mean of the two remaining
charges. In cases where none of the
charges differ from the preliminary
mean charge by more than 50 percent
of the preliminary mean charge, the
average charge is calculated as a mean
of all three reported charges.

(ii) Nationwide 80th percentile charges
for HCPCS dental codes designated as un-
listed procedures. For HCPCS dental
codes designated as unlisted proce-
dures, 80th percentile charges are de-
veloped based on the weighted median
80th percentile charge of HCPCS dental
codes within the series in which the
unlisted procedure code occurs. The
distribution of procedures and services
from the Prevailing Healthcare
Charges System nationwide commer-
cial insurance database is used for the
purpose of computing the weighted me-
dian.
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(iii) Trending forward. 80th percentile
charges for each dental procedure code,
obtained as described in paragraph
(h)(2) of this section, are trended for-
ward based on the dental services com-
ponent of the CPI-U. Actual CPI-U
changes are used from the time period
of the source data through the latest
available month as of the time the cal-
culations are performed. The three-
month average annual trend rate as of
the latest available month is then held
constant to the midpoint of the cal-
endar year in which the charges are
primarily expected to be used. The pro-
jected total CPI-U change so obtained
is then applied to the 80th percentile
charges.

(3) Geographic area adjustment factors.
A geographic adjustment factor (con-
sisting of the ratio of the level of
charges in a given geographic area to
the nationwide level of charges) for
each geographic area and dental class
of service is obtained from Milliman
USA, Inc., Dental Health Cost Guide-
lines, a database of nationwide com-
mercial insurance charges and relative
costs; and a normalized geographic ad-
justment factor computed from the
Dental UCR Module of the Comprehen-
sive Healthcare Payment System com-
piled by Ingenix, as follows: Using local
and nationwide average charges re-
ported in the Ingenix data, a local
weighted average charge for each den-
tal class of procedure codes is cal-
culated using utilization frequencies
from the Milliman USA, Inc., Dental
Health Cost Guidelines as weights (see
paragraph (a)(3) of this section for Data
Sources). Similarly, using nationwide
average charge levels, a nationwide av-
erage charge by dental class of proce-
dure codes is calculated. The normal-
ized geographic adjustment factor for
each dental class of procedure codes
and for each geographic area is the
ratio of the local average charge di-
vided by the corresponding nationwide
average charge. Finally, the geo-
graphic area adjustment factor is the
arithmetic average of the cor-
responding factors from the data
sources mentioned in the first sentence
of this paragraph (h)(3).

(i) Pathology and laboratory charges.
When VA provides or furnishes pathol-
ogy and laboratory services within the
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scope of care referred to in paragraph
(a)(1) of this section, charges billed for
such services will be determined in ac-
cordance with the provisions of this
paragraph. Pathology and laboratory
charges consist of charges for services
that vary by geographic area and by
CPT/HCPCS code. These charges are
calculated as follows:

(1) Formula. For each CPT/HCPCS
code, multiply the total geographi-
cally-adjusted RVUs determined pursu-
ant to paragraph (i)(2) of this section
by the applicable geographically-ad-
justed conversion factor (a monetary
amount) determined pursuant to para-
graph (i)(3) of this section to obtain the
pathology/laboratory charge for each
CPT/HCPCS code in a particular geo-
graphic area.

(2)(i) Total geographically-adjusted
RVUs for pathology and laboratory serv-
ices that have Medicare-based RVUSs.
Total RVUs are developed based on the
Medicare Clinical Diagnostic Labora-
tory Fee Schedule (CLAB). The CLAB
payment amounts are upwardly ad-
justed such that the adjusted payment
amounts are, on average, equivalent to
Medicare Physician Fee Schedule pay-
ment levels, using statistical compari-
sons to the 80th percentile derived from
the MDR database. These adjusted pay-
ment amounts are then divided by the
corresponding Medicare conversion fac-
tor to derive RVUs for each CPT/
HCPCS code. The resulting nationwide
total RVUs are multiplied by the geo-
graphic adjustment factors determined
pursuant to paragraph (i)(2)(iv) of this
section to obtain the area-specific
total RVUs.

(ii) RVUs for CPT/HCPCS codes that do
not have Medicare-based RVUs and are
not designated as unlisted procedures.
For CPT/HCPCS codes that are not as-
signed RVUs in paragraphs (i)(2)(i) or
(1)(2)(iii) of this section, total RVUs are
developed based on various charge data
sources. For these CPT/HCPCS codes,
the nationwide 80th percentile billed
charges are obtained, where statis-
tically credible, from the MDR data-
base. For any remaining CPT/HCPCS
codes, the nationwide 80th percentile
billed charges are obtained, where sta-
tistically credible, from the Part B
component of the Medicare Standard
Analytical File 5 percent Sample. For
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any remaining CPT/HCPCS codes, the
nationwide 80th percentile Dbilled
charges are obtained, where statis-
tically credible, from the Prevailing
Healthcare Charges System nationwide
commercial insurance database. For
each of these CPT/HCPCS codes, na-
tionwide total RVUs are obtained by
taking the nationwide 80th percentile
billed charges obtained using the pre-
ceding three databases and dividing by
the untrended nationwide conversion
factor determined pursuant to para-
graphs (1)(3) and (i)(3)(i) of this section.
For any remaining CPT/HCPCS codes
that have not been assigned RVUs
using the preceding data sources, the
nationwide total RVUs are calculated
by summing the work expense and non-
facility practice expense RVUs found in
Ingenix/St. Anthony’s RBRVS. The re-
sulting nationwide total RVUs ob-
tained using these four data sources
are multiplied by the geographic area
adjustment factors determined pursu-
ant to paragraph (i)(2)(iv) of this sec-
tion to obtain the area-specific total
RVUs.

(iii) RVUs for CPT/HCPCS codes des-
ignated as unlisted procedures. For CPT/
HCPCS codes designated as unlisted
procedures, total RVUs are developed
based on the weighted median of the
total RVUs of CPT/HCPCS codes within
the series in which the unlisted proce-
dure code occurs. A nationwide VA dis-
tribution of procedures and services is
used for the purpose of computing the
weighted median. The resulting nation-
wide total RVUs are multiplied by the
geographic area adjustment factors de-
termined pursuant to  paragraph
(1)(2)(iv) of this section to obtain the
area-specific total RVUs.

(iv) RVU geographic area adjustment
factors for CPT/HCPCS codes that do not
have Medicare RVUs, including codes
that are designated as wunlisted proce-
dures. The adjustment factor for each
geographic area consists of the weight-
ed average of the work expense and
practice expense Medicare Geographic
Practice Cost Indices for each geo-
graphic area using charge data for rep-
resentative CPT/HCPCS codes statis-
tically selected and weighted for work
expense and practice expense.
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(3) Geographically-adjusted 80th per-
centile conversion factors. Representa-
tive CPT/HCPCS codes are statistically
selected and weighted so as to give a
weighted average RVU comparable to
the weighted average RVU of the entire
pathology/laboratory CPT/HCPCS code
group (the selected CPT/HCPCS codes
are set forth in the Milliman USA, Inc.,
Health Cost Guidelines fee survey). The
80th percentile charge for each selected
CPT/HCPCS code is obtained from the
MDR database. A nationwide conver-
sion factor (a monetary amount) is cal-
culated as set forth in paragraph
(1)(3)(1) of this section. The nationwide
conversion factor is trended forward to
the effective time period for the
charges, as set forth in paragraph
(1)(3)(ii) of this section. The resulting
amount is multiplied by a geographic
area adjustment factor determined pur-
suant to paragraph (i)(3)(iv) of this sec-
tion, resulting in the geographically-
adjusted 80th percentile conversion fac-
tor for the effective charge period.

(i) Nationwide conversion  factors.
Using the nationwide 80th percentile
charges for the selected CPT/HCPCS
codes from paragraph (i)(3) of this sec-
tion, a nationwide conversion factor is
calculated by dividing the weighted av-
erage charge by the weighted average
RVU.

(ii) Trending forward. The nationwide
conversion factor, obtained as de-
scribed in paragraph (i)(3) of this sec-
tion, is trended forward based on
changes to the physicians’ services
component of the CPI-U. Actual CPI-U
changes are used from the time period
of the source data through the latest
available month as of the time the cal-
culations are performed. The three-
month average annual trend rate as of
the latest available month is then held
constant to the midpoint of the cal-
endar year in which the charges are
primarily expected to be used. The pro-
jected total CPI-U change so obtained
is then applied to the pathology/labora-
tory conversion factor.

(iii) Geographic area adjustment factor.
Using the 80th percentile charges for
the selected CPT/HCPCS codes from
paragraph (i)(3) of this section for each
geographic area, a geographic area-spe-
cific conversion factor is calculated by
dividing the weighted average charge
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by the weighted average geographi-
cally-adjusted RVU. The resulting geo-
graphic area conversion factor is di-
vided by the corresponding nationwide
conversion factor determined pursuant
to paragraph (i)(3)(i) of this section.
The resulting ratios are the geographic
area adjustment factors for pathology
and laboratory services for each geo-
graphic area.

(j) Observation care facility charges.
When VA provides observation care
within the scope of care referred to in
paragraph (a)(1) of this section, the fa-
cility charges billed for such care will
be determined in accordance with the
provisions of this paragraph. The
charges for this care vary by geo-
graphic area and number of hours of
care. These charges are calculated as
follows:

(1) Formula. For each occurrence of
observation care, add the nationwide
base charge determined pursuant to
paragraph (j)(2) of this section to the
product of the number of hours in ob-
servation care and the hourly charge
also determined pursuant to paragraph
(G)(2) of this section. Then multiply
this amount by the appropriate geo-
graphic area adjustment factor deter-
mined pursuant to paragraph (j)(3) of
this section. The result constitutes the
area-specific observation care facility
charge.

(2)(1) Nationwide 80th percentile obser-
vation care facility charges. To calculate
nationwide base and hourly facility
charges, all claims with observation
care line items are selected from the
outpatient facility component of the
Medicare Standard Analytical File 5
percent Sample. Then, using the 80th
percentile observation line item
charges for each unique hourly length
of stay, a standard linear regression
technique is used to calculate the na-
tionwide 80th percentile base charge
and 80th percentile hourly charge. Fi-
nally, the resulting amounts are each
trended forward to the effective time
period for the charges, as set forth in
paragraph (j)(2)(ii) of this section. The
results constitute the nationwide 80th
percentile base and hourly facility
charges for observation care.

(ii) Trending forward. The nationwide
80th percentile base and hourly facility
charges for observation care, obtained
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as described in paragraph (j)(2)(i) of
this section, are trended forward based
on changes to the outpatient hospital
services component of the CPI-U. Ac-
tual CPI-U changes are used from the
time period of the source data through
the latest available month as of the
time the calculations are performed.
The three-month average annual trend
rate as of the latest available month is
then held constant to the midpoint of
the calendar year in which the charges
are primarily expected to be used. The
projected total CPI-U change so ob-
tained is then applied to the 80th per-
centile charges.

(3) Geographic area adjustment factors.
The geographic area adjustment fac-
tors for observation care facility
charges are the same as those com-
puted for outpatient facility charges
under paragraph (e)(4) of this section.

(k) Ambulance and other emergency
transportation charges. When VA pro-
vides ambulance and other emergency
transportation services that are within
the scope of care referred to in para-
graph (a)(1) of this section, the charges
billed for such services will be deter-
mined in accordance with the provi-
sions of this paragraph. The charges for
these services vary by HCPCS code,
length of trip, and geographic area.
These charges are calculated as fol-
lows:

(1) Formula. For each occasion of am-
bulance or other emergency transpor-
tation service, add the nationwide base
charge for the appropriate HCPCS code
determined pursuant to paragraph
(k)(2)(1) of this section to the product
of the number of miles traveled and the
appropriate HCPCS code mileage
charge determined pursuant to para-
graph (k)(2)(ii) of this section. Then
multiply this amount by the appro-
priate geographic area adjustment fac-
tor determined pursuant to paragraph
(k)(3) of this section. The result con-
stitutes the area-specific ambulance or
other emergency transportation serv-
ice charge.

(2)(1) Nationwide 80th percentile all-in-
clusive base charge. To calculate a na-
tionwide all-inclusive base charge, all
ambulance and other emergency trans-
portation claims are selected from the
outpatient facility component of the
Medicare Standard Analytical File 5
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percent Sample. Excluding professional
and mileage charges, as well as all-in-
clusive charges which are reported on
such claims, the total charge per
claim, including incidental supplies, is
computed. Then, the 80th percentile
amount for each HCPCS code is com-
puted. Finally, the resulting amounts
are each trended forward to the effec-
tive time period for the charges, as set
forth in paragraph (k)(2)(iii) of this sec-
tion. The results constitute the nation-
wide 80th percentile all-inclusive base
charge for each HCPCS base charge
code.

(ii) Nationwide 80th percentile mileage
charge. To calculate a nationwide mile-
age charge, all ambulance and other
emergency transportation claims are
selected from the outpatient facility
component of the Medicare Standard
Analytical File 5 percent Sample. Ex-
cluding professional, incidental, and
base charges, as well as claims with
all-inclusive charges, the total mileage
charge per claim is computed. This
amount is divided by the number of
miles reported on the claim. Then, the
80th percentile amount for each HCPCS
code, using miles as weights, is com-
puted. Finally, the resulting amounts
are each trended forward to the effec-
tive time period for the charges, as set
forth in paragraph (k)(2)(iii) of this sec-
tion. The results constitute the nation-
wide 80th percentile mileage charge for
each HCPCS mileage code.

(iii) Trending forward. The nationwide
80th percentile charge for each HCPCS
code, obtained as described in para-
graphs (k)(2)(i) and (k)(2)(ii) of this sec-
tion, is trended forward based on
changes to the outpatient hospital
services component of the CPI-U. Ac-
tual CPI-U changes are used from the
time period of the source data through
the latest available month as of the
time the calculations are performed.
The three-month average annual trend
rate as of the latest available month is
then held constant to the midpoint of
the calendar year in which the charges
are primarily expected to be used. The
projected total CPI-U change so ob-
tained is then applied to the 80th per-
centile charges.
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(3) Geographic area adjustment factors.
The geographic area adjustment fac-
tors for ambulance and other emer-
gency transportation charges are the
same as those computed for outpatient
facility charges under paragraph (e)(4)
of this section.

(1) Charges for durable medical equip-
ment, drugs, injectables, and other med-
ical services, items, and supplies identified
by HCPCS Level II codes. When VA pro-
vides DME, drugs, injectables, or other
medical services, items, or supplies
that are identified by HCPCS Level II
codes and that are within the scope of
care referred to in paragraph (a)(1) of
this section, the charges billed for such
services, items, and supplies will be de-
termined in accordance with the provi-
sions of this paragraph. The charges for
these services, items, and supplies vary
by geographic area, by HCPCS code,
and by modifier, when applicable.
These charges are calculated as fol-
lows:

(1) Formula. For each HCPCS code,
multiply the nationwide charge deter-
mined pursuant to paragraphs (1)(2),
D(3), and (1)(4) of this section by the
appropriate geographic area adjust-
ment factor determined pursuant to
paragraph (1)(5) of this section. The re-
sult constitutes the area-specific
charge.

(2) Nationwide 80th percentile charges
for HCPCS codes with RVUs. For each
applicable HCPCS code, RVUs are com-
piled from the data sources set forth in
paragraph (1)(2)(i) of this section. The
RVUs are multiplied by the charge
amount for each incremental RVU de-
termined pursuant to paragraph
(1(2)({i) of this section, and this
amount is added to the fixed charge
amount also determined pursuant to
paragraph (1)(2)(ii) of this section.
Then, for each HCPCS code, this charge
is multiplied by the appropriate 80th
percentile to median charge ratio de-
termined pursuant to paragraph
(1)(2)(iii) of this section. Finally, the
resulting amount is trended forward to
the effective time period for the
charges, as set forth in paragraph
(1(2)(iv) of this section to obtain the
nationwide 80th percentile charge.

(i) RVUs for DME, drugs, injectables,
and other medical services, items, and
supplies. For the purpose of the statis-
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tical methodology set forth in para-
graph (1)(2)(ii) of this section, HCPCS
codes are assigned to the following
HCPCS code groups. For the HCPCS
codes in each group, the RVUs or
amounts indicated constitute the
RVUs:

(A) Chemotherapy Drugs: Ingenix/St.
Anthony’s RBRVS Practice Expense
RVUs.

(B) Other Drugs: Ingenix/St. Antho-
ny’s RBRVS Practice Expense RVUs.

(C) DME—Hospital Beds: Medicare
DME Fee Schedule amounts.

(D) DME—Medical/Surgical Supplies:
Medicare DME Fee Schedule amounts.

(E) DME—Orthotic Devices: Medicare
DME Fee Schedule amounts.

(F) DME—Oxygen and Supplies:
Medicare DME Fee Schedule amounts.

(G) DME—Wheelchairs: Medicare
DME Fee Schedule amounts.

(H) Other DME: Medicare DME Fee
Schedule amounts.

(D Enteral/Parenteral Supplies:
Medicare Parenteral and Enteral Nu-
trition Fee Schedule amounts.

(J) Surgical Dressings and Supplies:
Medicare DME Fee Schedule amounts.

(K) Vision Items—Other Than
Lenses: Medicare DME Fee Schedule
amounts.

(L) Vision Items—Lenses: Medicare
DME Fee Schedule amounts.

(M) Hearing Items: Ingenix/St. An-
thony’s RBRVS Practice Expense
RVUs.

(i1) Charge amounts. Using combined
Part B and DME components of the
Medicare Standard Analytical File 5%
Sample, the median billed charge is
calculated for each HCPCS code. A
mathematical approximation method-
ology based on least squares techniques
is applied to the RVUs specified for
each of the groups set forth in para-
graph (1)(2)(i) of this section, yielding
two charge amounts for each HCPCS
code group: a charge amount per incre-
mental RVU, and a fixed charge
amount.

(iii) 80th Percentile to median charge
ratios. Two ratios are obtained for each
HCPCS code group set forth in para-
graph (1)(2)(1) of this section by divid-
ing the weighted average 80th per-
centile charge by the weighted average
median charge derived from two data
sources: Medicare data, as represented
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by the combined Part B and DME com-
ponents of the Medicare Standard Ana-
lytical File 5% Sample; and the MDR
database. Charge frequencies from the
Medicare data are used as weights
when calculating all weighted aver-
ages. For each HCPCS code group, the
smaller of the two ratios is selected as
the adjustment from median to 80th
percentile charges.

(iv) Trending forward. The charges for
each HCPCS code, obtained as de-
scribed in paragraph (1)(2)(iii) of this
section, are trended forward based on
changes to the medical care commod-
ities component of the CPI-U. Actual
CPI-U changes are used from the time
period of the source data through the
latest available month as of the time
the calculations are performed. The
three-month average annual trend rate
as of the latest available month is then
held constant to the midpoint of the
calendar year in which the charges are
primarily expected to be used. The pro-
jected total CPI-U change so obtained
is then applied to the 80th percentile
charges, as described in paragraph
(1)(2)(iii) of this section.

(3) Nationwide 80th percentile charges
for HCPCS codes without RVUs. For each
applicable HCPCS code, 80th percentile
charges are extracted from three inde-
pendent data sources: the MDR data-
base; Medicare, as represented by the
combined Part B and DME components
of the Medicare Standard Analytical
File 5 percent Sample; and Milliman
USA, Inc., Optimized HMO (Health
Maintenance Organization) Data Sets
(see paragraph (a)(3) of this section for
Data Sources). Charges from each data-
base are then trended forward to the ef-
fective time period for the charges, as
set forth in paragraph (1)(3)(i) of this
section. Charges for each HCPCS code
from each data source are combined
into an average 80th percentile charge
by means of the methodology set forth
in paragraph (1)(3)(ii) of this section.
The results constitute the nationwide
80th percentile charge for each applica-
ble HCPCS code.

(i) Trending forward. The charges
from each database for each HCPCS
code, obtained as described in para-
graph (1)(3) of this section, are trended
forward based on changes to the med-
ical care commodities component of
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the CPI-U. Actual CPI-U changes are
used from the time period of each
source database through the latest
available month as of the time the cal-
culations are performed. The three-
month average annual trend rate as of
the latest available month is then held
constant to the midpoint of the cal-
endar year in which the charges are
primarily expected to be used. The pro-
jected total CPI-U change so obtained
is then applied to the 80th percentile
charges, as described in paragraph (1)(3)
of this section.

(ii) Averaging methodology. The aver-
age 80th percentile trended charge for
any particular HCPCS code is cal-
culated by first computing a prelimi-
nary mean average of the three charges
for each HCPCS code. Statistical
outliers are identified and removed by
testing whether any charge differs
from the preliminary mean charge by
more than 5 times the preliminary
mean charge, or by less than 0.2 times
the preliminary mean charge. In such
cases, the charge most distant from the
preliminary mean is removed as an
outlier, and the average charge is cal-
culated as a mean of the two remaining
charges. In cases where none of the
charges differ from the preliminary
mean charge by more than 5 times the
preliminary mean charge, or less than
0.2 times the preliminary mean charge,
the average charge is calculated as a
mean of all three reported charges.

(4) Nationwide 80th percentile charges
for HCPCS codes designated as unlisted or
unspecified. For HCPCS codes des-
ignated as unlisted or unspecified pro-
cedures, services, items, or supplies,
80th percentile charges are developed
based on the weighted median 80th per-
centile charges of HCPCS codes within
the series in which the unlisted or un-
specified code occurs. A nationwide VA
distribution of procedures, services,
items, and supplies is used for the pur-
pose of computing the weighted me-
dian.

(5) Geographic area adjustment factors.
For the purpose of geographic adjust-
ment, HCPCS codes are combined into
two groups: drugs and DME/supplies, as
set forth in paragraph (1)(5)(i) of this
section. The geographic area adjust-
ment factor for each of these groups is
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calculated as the ratio of the area-spe-
cific weighted average charge deter-
mined pursuant to paragraph (1)(5)(ii)
of this section divided by the nation-
wide weighted average charge deter-
mined pursuant to paragraph (1)(5)(iii)
of this section.

(1) Combined HCPCS code groups for ge-
ographic area adjustment factors for
DME, drugs, injectables, and other med-
ical services, items, and supplies. For the
purpose of the statistical methodology
set forth in paragraph (1)(b) of this sec-
tion, each of the HCPCS code groups
set forth in paragraph (1)(2)(i) of this
section is assigned to one of two com-
bined HCPCS code groups, as follows:

(A) Chemotherapy Drugs: Drugs.

(B) Other Drugs: Drugs.

(C) DME—Hospital Beds: DME/sup-
plies.

(D) DME—Medical/Surgical Supplies:
DME/supplies.

(E) DME—Orthotic Devices: DME/
supplies.

(F) DME—Oxygen and Supplies:
DME/supplies.

(G) DME—Wheelchairs: DME/sup-
plies.

(H) Other DME: DME/supplies.

(I) Enteral/Parenteral Supplies: DME/
supplies.

(J) Surgical Dressings and Supplies:
DME/supplies.

(K) Vision Items—Other
Lenses: DME/supplies.

(L) Vision Items—Lenses: DME/sup-
plies.

(M) Hearing Items: DME/supplies.

(i1) Area-specific weighted average
charges. Using the median charges by
HCPCS code from the MDR database
for each geographic area and utiliza-
tion frequencies by HCPCS code from
the combined Part B and DME compo-
nents of the Medicare Standard Ana-
lytical File 5 percent Sample, an area-
specific weighted average charge is cal-
culated for each combined HCPCS code
group.

(iii) Nationwide weighted average
charges. Using the area-specific weight-
ed average charges determined pursu-
ant to paragraph (1)(5)(ii) of this sec-
tion, a nationwide weighted average
charge is calculated for each combined
HCPCS code group, using as weights
the population (census) frequencies for
each geographic area as presented in
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the Milliman USA, Inc., Health Cost
Guidelines (see paragraph (a)(3) of this
section for Data Sources).

(m) Charges for prescription drugs not
administered during treatment. Notwith-
standing other provisions of this sec-
tion, when VA provides or furnishes
prescription drugs not administered
during treatment, within the scope of
care referred to in paragraph (a)(1) of
this section, charges billed separately
for such prescription drugs will be
based on VA costs in accordance with
the methodology set forth in §17.102 of
this part.

NoOTE TO §17.101: The charges generated by
the methodology set forth in this section are
the same charges prescribed by the Office of
Management and Budget for use under the
Federal Medical Care Recovery Act, 42 U.S.C.
2651-2653.

(The Office of Management and Budget has
approved the information collection require-
ments in this section under control number
2900-0606.)

(Authority: 38 U.S.C. 101, 501, 1701, 1705, 1710,
1721, 1722, 1729.)

[68 FR 70715, Dec. 19, 2003, as amended at 69
FR 1061, Jan. 7, 2004]

§17.102 Charges for care or services.

Except as provided in §17.101, charges
at the indicated rates shall be made for
Department of Veterans Affairs hos-
pital care or medical services (includ-
ing, but not limited to, dental services,
supplies, medicines, orthopedic and
prosthetic appliances, and domiciliary
or nursing home care) as follows:

(a) Furnished in error or on tentative
eligibility. Charges at rates prescribed
by the Under Secretary for Health
shall be made for inpatient or out-
patient care or services (including
domiciliary care) authorized for any
person on the basis of eligibility as a
veteran or a tentative eligibility deter-
mination under §17.34 but he or she was
subsequently found to have been ineli-
gible for such care or services as a vet-
eran because the military service or
any other eligibility requirement was
not met, or

(b) Furnished in a medical emergency.
Charges at rates prescribed by the
Under Secretary for Health shall be
made for any inpatient or outpatient
care or services rendered any person in
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a medical emergency who was not eli-
gible for such care or services as a vet-
eran, if:

(1) The care or services were rendered
as a humanitarian service, under
§17.43(c)(1) or §17.95 to a person neither
claiming eligibility as a veteran nor
for whom the establishment of eligi-
bility as a veteran was expected, or

(2) The person for whom care or serv-
ices were rendered was a Department of
Veterans Affairs employee or a mem-
ber of a Department of Veterans Af-
fairs employee’s family; or

(c) Furnished beneficiaries of the De-
partment of Defense or other Federal
agencies. Except as provided for in
paragraph (f) of this section and the
second sentence of this paragraph,
charges at rates prescribed by the Of-
fice of Management and Budget shall
be made for any inpatient or out-
patient care or services authorized for
a member of the Armed Forces on ac-
tive duty or for any beneficiary or des-
ignee of any other Federal agency.
Charges for services provided a member
or former member of a uniformed serv-
ice who is entitled to retired or re-
tainer pay, or equivalent pay, will be
at rates prescribed by the Secretary
(E.O. 11609, dated July 22, 1971, 36 FR
13747), or

(d) Furnished pensioners of allied na-
tions. Charges at rates prescribed by
the Under Secretary for Health shall be
made for any inpatient or outpatient
care or services rendered a pensioner of
a nation allied with the United States
in World War I and World War II; or

(e) Furnished wunder sharing agree-
ments. Charges at rates agreed upon in
an agreement for sharing specialized
medical resources shall be made for all
medical care or services, either on an
inpatient or outpatient basis, rendered
to a person designated by the other
party to the agreement as a patient to
be benefited under the agreement; or

(f) Furnished military retirees with
chronic disability. Charges for subsist-
ence at rates prescribed by the Under
Secretary for Health shall be made for
the period during which hospital care
is rendered when such care is rendered
to a member or former member of the
Armed Forces required to pay the sub-
sistence rate under §17.47 (b)(2) and
(€)(2).
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(g) Furnished for research purposes.
Charges will not be made for medical
services, including transportation, fur-
nished as part of an approved Depart-
ment of Veterans Affairs research
project, except that if the services are
furnished to a person who is not eligi-
ble for the services as a veteran, the
medical care appropriation shall be re-
imbursed from the research appropria-
tion at the same rates used for billings
under paragraph (b) of this section.

(h) Computation of charges. The meth-
od for computing the charges under
paragraphs (a), (b), (d), (f), and (g) and
the last sentence of paragraph (c) of
this section is based on the Cost Dis-
tribution Report, which sets forth the
actual basic costs and per diem rates
by type of inpatient care and out-
patient visit. Factors for depreciation
of buildings and equipment and Central
Office overhead are added, based on ac-
counting manual instructions. Addi-
tional factors are added for interest on
capital investment and for standard
fringe benefit costs covering govern-
ment employee retirement and dis-
ability costs. The current year billing
rates are projected on prior year actual
rates by applying the budgeted per-
centage increase. In addition, based on
the detail available in the Cost Dis-
tribution Report, VA intends to, on
each bill break down the all-inclusive
rate into its three principal compo-
nents; namely, physician cost, ancil-
lary services cost, and nursing, room
and board cost. The rates generated by
the foregoing methodology will be pub-
lished by either VA or OMB in the ‘No-
tices’ section of the FEDERAL REG-
ISTER.

(Authority: 38 U.S.C. 1729; sec. 19013, Pub. L.
99-272)

[32 FR 11382, Aug. 5, 1967, as amended at 34
FR 7807, May 16, 1969; 356 FR 11470, July 17,
1970; 36 FR 18794, Sept. 22, 1971; 47 FR 50861,
Nov. 10, 1982; 47 FR 58249, Dec. 1982; 52 FR
3010, Jan. 30, 1987. Redesignated and amended
at 61 FR 21965, 21967, May 13, 1996; 62 FR
17072, Apr. 9, 1997. Redesignated and amended
at 64 FR 22678, 22683, Apr. 27, 1999; 69 FR 1061,
Jan. 7, 2004]

§17.103 Referrals of compromise set-
tlement offers.

Any offer to compromise or settle
any charges or claim for $20,000 or less
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asserted by the Department of Vet-
erans Affairs in connection with the
medical program shall be referred as
follows:

(a) To Chiefs of Fiscal activities. If the
debt represents charges made under
§17.101(a), the compromise offer shall
be referred to the Chief of the Fiscal
activity of the facility for application
of the collection standards in §1.900 et
seq. of this chapter, provided:

(1) The debt does not exceed $1,000,
and

(2) There has been a previous denial
of waiver of the debt by a field station
Committee on Waivers and Com-
promises.

(b) To Regional Counsel. If the debt in
any amount represents charges for
medical services for which there is or
may be a claim against a third party
tort-feasor or under workers’ com-
pensation laws or Pub. L. 87-693; 76
Stat. 593 (see §1.903 of this chapter) or
involves a claim contemplated by
§1.902 of this chapter over which the
Department of Veterans Affairs lacks
jurisdiction, the compromise offer (or
request for waiver or proposal to termi-
nate or suspend collection action) shall
be promptly referred to the field sta-
tion Regional Counsel having jurisdic-
tion in the area in which the claim
arose, or

(¢c) To Committee on Waivers and Com-
promises. If one of the following situa-
tions contemplated in paragraph (c)(1)
through (3) of this section applies

(1) If the debt represents charges
made under §17.101(a), but is not of a
type contemplated in paragraph (a) of
this section, or

(2) If the debt represents charges for
medical services made under §17.101(b),
or

(3) A claim arising in connection
with any transaction of the Veterans
Health Administration for which the
instructions in paragraph (a) or (b) of
this section or in §17.105(c) are not ap-
plicable, then, the compromise offer
should be referred for disposition under
§1.900 et seq. of this chapter to the field
station Committee on Waivers and

§17.105

Compromises which shall take final ac-
tion.

[39 FR 26403, July 19, 1974, as amended at 47
FR 58250, Dec. 30, 1982. Redesignated and
amended at 61 FR 21966, 21967, May 13, 1996; 62
FR 17072, Apr. 9, 1997]
§17.104 Terminations and
sions.

suspen-

Any proposal to suspend or terminate
collection action on any charges or
claim for $20,000 or less asserted by the
Department of Veterans Affairs in con-
nection with the medical program shall
be referred as follows:

(a) Of charges for medical services. If
the debt represents charges made under
§17.101 (a) or (b) questions concerning
suspension or termination of collection
action shall be referred to the Chief of
the Fiscal activity of the station for
application of the collection standards
in §1.900 et seq. of this chapter, or

(b) Of other debts. If the debt is of a
type other than those contemplated in
paragraph (a) of this section, questions
concerning suspension or termination
of collection action shall be referred in
accordance with the same referral pro-
cedures for compromise offers (except
the Fiscal activity shall make final de-
terminations in terminations or sus-
pensions involving claims of $150 or
less pursuant to the provisions of §1.900
et seq. of this chapter.)

[34 FR 7807, May 16, 1969, as amended at 39
FR 26403, July 19, 1974. Redesignated and
amended at 61 FR 21966, 21967, May 13, 1996]

§17.105 Waivers.

Applications or requests for waiver of
debts or claims asserted by the Depart-
ment of Veterans Affairs in connection
with the medical program generally
will be denied by the facility Fiscal ac-
tivity on the basis there is no legal au-
thority to waive debts, unless the ques-
tion of waiver should be referred as fol-
lows:

(a) Of charges for medical services. If
the debt represents charges made under
§17.102, the application or request for
waiver should be referred for disposi-
tion under §1.900 et seq. of this chapter
to the field facility Committee on
Waivers and Compromises which shall
take final action, or
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(b) Of claims against third persons and
other claims. If the debt is of a type con-
templated in §17.103(b), the waiver
question should be referred in accord-
ance with the same referral procedures
for compromise offers in such -cat-
egories of claims, or

(c) Of charges for copayments. If the
debt represents charges for outpatient
medical care, inpatient hospital care,
medication or extended care services
copayments made under §§17.108, 17.110
or 17.111 of this chapter, the claimant
must request a waiver by submitting
VA Form 5655 (Financial Status Re-
port) to a Fiscal Officer at a VA med-
ical facility where all or part of the
debt was incurred. The claimant must
submit this form within the time pe-
riod provided in §1.963(b) of this chap-
ter and may request a hearing under
§1.966(a) of this chapter. The Fiscal Of-
ficer may extend the time period for
submitting a claim if the Chairperson
of the Committee on Waivers and Com-
promises could do so under §1.963(b) of
this chapter. The Fiscal Officer will
apply the standard ‘‘equity and good
conscience’” in accordance with §§1.9656
and 1.966(a) of this chapter, and may
waive all or part of the claimant’s
debts. A decision by the Fiscal Officer
under this provision is final (except
that the decision may be reversed or
modified based on new and material
evidence, fraud, a change in law or in-
terpretation of law, or clear and unmis-
takable error shown by the evidence in
the file at the time of the prior deci-
sion as provided in §1.969 of this chap-
ter) and may be appealed in accordance
with 38 CFR parts 19 and 20.

(d) Other debts. If the debt represents
any claim or charges other than those
contemplated in paragraphs (a) and (b)
of this section, and is a debt for which
waiver has been specifically provided
for by law or under the terms of a con-
tract, initial action shall be taken at
the station level for referral of the re-
quest for waiver through channels for
action by the appropriate designated
official. If, however, the question of
waiver may also involve a concurrent
opportunity to negotiate a compromise
settlement, the application shall be re-
ferred to the Committee on Waivers
and Compromises.
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(The Office of Management and Budg-
et has approved the information collec-
tion requirements in this section under
control number 2900-0165.)

(Authority: 38 U.S.C. 501, 1721, 1722A, 1724)

[39 FR 26403, July 19, 1974. Redesignated and
amended at 61 FR 21966, 21967, May 13, 1996; 69
FR 62204, Oct. 25, 2004]

DISCIPLINARY CONTROL OF BENE-
FICIARIES RECEIVING HOSPITAL, DOMI-
CILIARY OR NURSING HOME CARE

§17.106 Authority for disciplinary ac-
tion.

The good conduct of beneficiaries re-
ceiving hospitalization for observation
and examination or for treatment, or
receiving domiciliary or nursing home
care in facilities under direct and ex-
clusive jurisdiction of the Department
of Veterans Affairs, will be maintained
by corrective and disciplinary proce-
dure formulated by the Department of
Veterans Affairs. Such corrective and
disciplinary measures, to be selectively
applied in keeping with the compara-
tive gravity of the particular offense,
will consist, in respect to hospital pa-
tients, of such penalties as the with-
holding for a determined period of pass
privileges, exclusion from entertain-
ments, or disciplinary discharge; and,
in respect to domiciled members, such
penalties as confinement to sections or
grounds, deprivation of privileges, en-
forced furlough, or disciplinary dis-
charge. Also, for any violation of the
Department of Veterans Affairs rules
set forth in §1.218, or other Federal
laws on Department of Veterans Af-
fairs property, a beneficiary is subject
to the penalty prescribed for the of-
fense.

[38 FR 24366, Sept. 7, 1973. Redesignated at 61
FR 21966, May 13, 1996]

COPAYMENTS

§17.108 Copayments for inpatient hos-
pital care and outpatient medical
care.

(a) General. This section sets forth re-
quirements regarding copayments for
inpatient hospital care and outpatient
medical care provided to veterans by
VA.

674



Department of Veterans Affairs

(b) Copayments for inpatient hospital
care. (1) Except as provided in para-
graphs (d) or (e) of this section, a vet-
eran, as a condition of receiving inpa-
tient hospital care provided by VA
(provided either directly by VA or ob-
tained by VA by contract), must agree
to pay VA (and is obligated to pay VA)
the applicable copayment, as set forth
in paragraph (b)(2) or (b)(3) of this sec-
tion.

(2) The copayment for inpatient hos-
pital care shall be, during any 365-day
period, a copayment equaling the sum
of:

(i) $10 for every day the veteran re-
ceives inpatient hospital care, and

(ii) The lesser of:

(A) The sum of the inpatient Medi-
care deductible for the first 90 days of
care and one-half of the inpatient
Medicare deductible for each subse-
quent 90 days of care (or fraction there-
of) after the first 90 days of such care
during such 365-day period, or

(B) VA’s cost of providing the care.

(3) The copayment for inpatient hos-
pital care for veterans enrolled in pri-
ority category 7 shall be 20 percent of
the amount computed under paragraph
(b)(2) of this section.

NOTE TO §17.108(b): The requirement that a
veteran agree to pay the copayment would
be met by submitting to VA a signed VA
Form 10-10EZ. This is the application form
for enrollment in the VA healthcare system
and also is the document used for providing
means-test information annually.

(c) Copayments for outpatient medical
care. (1) Except as provided in para-
graphs (d), (e) or (f) of this section, a
veteran, as a condition of receiving
outpatient medical care provided by
VA, must agree to pay VA (and is obli-
gated to pay VA) a copayment as set
forth in paragraph (c)(2) of this section.

(2) The copayment for outpatient
medical care is $15 for a primary care
outpatient visit and $50 for a specialty
care outpatient visit. If a veteran has
more than one primary care encounter
on the same day and no specialty care
encounter on that day, the copayment
amount is the copayment for one pri-
mary care outpatient visit. If a veteran
has one or more primary care encoun-
ters and one or more specialty care en-
counters on the same day, the copay-
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ment amount is the copayment for one
specialty care outpatient visit.

(3) For purposes of this section, a pri-
mary care visit is an episode of care
furnished in a clinic that provides inte-
grated, accessible healthcare services
by clinicians who are accountable for
addressing a large majority of personal
healthcare needs, developing a sus-
tained partnership with patients, and
practicing in the context of family and
community. Primary care includes, but
is not limited to, diagnosis and man-
agement of acute and chronic bio-
psychosocial conditions, health pro-
motion, disease prevention, overall
care management, and patient and
caregiver education. Each patient’s
identified primary care clinician deliv-
ers services in the context of a larger
interdisciplinary primary care team.
Patients have access to the primary
care clinician and much of the primary
care team without need of a referral. In
contrast, specialty care is generally
provided through referral. A specialty
care outpatient visit is an episode of
care furnished in a clinic that does not
provide primary care, and is only pro-
vided through a referral. Some exam-
ples of specialty care provided at a spe-
cialty care clinic are radiology services
requiring the immediate presence of a
physician, audiology, optometry, mag-
netic resonance imagery (MRI), com-
puterized axial tomography (CAT)
scan, nuclear medicine studies, sur-
gical consultative services, and ambu-
latory surgery.

NOTE TO §17.108(c): The requirement that a
veteran agree to pay the copayment would
be met by submitting to VA a signed VA
Form 10-10EZ. This is the application form
for enrollment in the VA healthcare system
and also is the document used for providing
means-test information annually.

(d) Veterans not subject to copayment
requirements for inpatient hospital care or
outpatient medical care. The following
veterans are not subject to the copay-
ment requirements of this section:

(1) A veteran with a compensable
service-connected disability;

(2) A veteran who is a former pris-
oner of war;

(3) A veteran awarded a Purple Heart;

(4) A veteran who was discharged or
released from active military service
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for a disability incurred or aggravated
in the line of duty;

(5) A veteran who receives disability
compensation under 38 U.S.C. 1151;

(6) A veteran whose entitlement to
disability compensation is suspended
pursuant to 38 U.S.C. 1151, but only to
the extent that the veteran’s con-
tinuing eligibility for care is provided
for in the judgment or settlement de-
scribed in 38 U.S.C. 1151;

(7) A veteran whose entitlement to
disability compensation is suspended
because of the receipt of military re-
tirement pay;

(8) A veteran of the Mexican border
period or of World War I;

(9) A military retiree provided care
under an interagency agreement as de-
fined in section 113 of Public Law 106—
117, 113 Stat. 1545; or

(10) A veteran who VA determines to
be unable to defray the expenses of nec-
essary care under 38 U.S.C. 1722(a).

(e) Services not subject to copayment re-
quirements for inpatient hospital care or
outpatient medical care. The following
are not subject to the copayment re-
quirements under this section:

(1) Care provided to a veteran for a
noncompensable zero percent service-
connected disability;

(2) Care authorized under 38 U.S.C.
1710(e) for Vietnam-era herbicide-ex-
posed veterans, radiation-exposed vet-
erans, Gulf War veterans, or post-Gulf
War combat-exposed veterans;

(3) Special registry examinations (in-
cluding any follow-up examinations or
testing ordered as part of the special
registry examination) offered by VA to
evaluate possible health risks associ-
ated with military service;

(4) Counseling and care for sexual
trauma as authorized under 38 U.S.C
1720D;

(5) Compensation and pension exami-
nations requested by the Veterans Ben-
efits Administration;

(6) Care provided as part of a VA-ap-
proved research project authorized by
38 U.S.C. 7303;

(7) Outpatient dental care provided
under 38 U.S.C. 1712;

(8) Readjustment counseling and re-
lated mental health services author-
ized under 38 U.S.C 1712A;

(9) Emergency treatment paid for
under 38 U.S.C. 1725 or 1728;

38 CFR Ch. | (7-1-06 Edition)

(10) Care or services authorized under
38 U.S.C. 1720E for certain veterans re-
garding cancer of the head or neck;

(11) Publicly announced VA public
health initiatives (e.g., health fairs) or
an outpatient visit solely consisting of
preventive screening and immuniza-
tions (e.g. influenza immunization,
pneumonococcal immunization, hyper-
tension screening, hepatitis C screen-
ing, tobacco screening, alcohol screen-
ing, hyperlipidemia screening, breast
cancer screening, cervical cancer
screening, screening for colorectal can-
cer by fecal occult blood testing, and
education about the risks and benefits
of prostate cancer screening);

(12) Smoking cessation counseling
(individual and group); and

(13) Laboratory services, flat film ra-
diology services, and electrocardio-
grams.

(f) Additional care mot subject to out-
patient copayment. Outpatient care is
not subject to the outpatient copay-
ment requirements under this section
when provided to a veteran during a
day for which the veteran is required
to make a copayment for extended care
services that were provided either di-
rectly by VA or obtained for VA by
contract.

(Authority: 38 U.S.C. 1710)

[66 FR 63448, Dec. 6, 2001, as amended at 68
FR 60854, Oct. 24, 2003; 70 FR 22596, May 2,
2005]

§17.110 Copayments for medication.

(a) General. This section sets forth re-
quirements regarding copayments for
medications provided to veterans by
VA.

(b) Copayments. (1) Unless exempted
under paragraph (c) of this section, a
veteran is obligated to pay VA a copay-
ment for each 30-day or less supply of
medication provided by VA on an out-
patient basis (other than medication
administered during treatment). For
the period from February 4, 2002
through December 31, 2002, the copay-
ment amount is $7. The copayment
amount for each calendar year there-
after will be established by using the
Prescription Drug component of the
Medical Consumer Price Index as fol-
lows: For each calendar year beginning
after December 31, 2002, the Index as of
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the previous September 30 will be di-
vided by the Index as of September 30,
2001. The ratio so obtained will be mul-
tiplied by the original copayment
amount of $7. The copayment amount
for the new calendar year will be this
result, rounded down to the whole dol-
lar amount.

NOTE TO PARAGRAPH (b)(1): Example for de-
termining copayment amount. If the ratio of
the Prescription Drug component of the
Medical Consumer Price Index for September
30, 2003, to the corresponding Index for Sep-
tember 30, 2001, is 1.2242, then this ratio mul-
tiplied by the original copayment amount of
$7 would equal $8.57, and the copayment
amount for calendar year 2004, rounded down
to the whole dollar amount, would be $8.

(2) The total amount of copayments
in a calendar year for a veteran en-
rolled in one of the priority categories
2 through 6 of VA’s health care system
(see §17.36) shall not exceed the cap es-
tablished for the calendar year. The
cap for calendar year 2002 is $840. If the
copayment amount increases after cal-
endar year 2002, the cap of $840 shall be
increased by $120 for each $1 increase in
the copayment amount.

(c) Medication not subject to the copay-
ment requirements. The following are ex-
empt from the copayment require-
ments of this section:

(1) Medication for a veteran who has
a service-connected disability rated
50% or more based on a service-con-
nected disability or unemployability;

(2) Medication for a veteran’s service-
connected disability;

(3) Medication for a veteran whose
annual income (as determined under 38
U.S.C. 1503) does not exceed the max-
imum annual rate of VA pension which
would be payable to such veteran if
such veteran were eligible for pension
under 38 U.S.C. 1521;

(4) Medication authorized under 38
U.S.C. 1710(e) for Vietnam-era herbi-
cide-exposed veterans, radiation-ex-
posed veterans, Persian Gulf War vet-
erans, or post-Persian Gulf War com-
bat-exposed veterans;

(5) Medication for treatment of sex-
ual trauma as authorized under 38
U.S.C. 1720D;

(6) Medication for treatment of can-
cer of the head or neck authorized
under 38 U.S.C. 1720E; and
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(7) Medications provided as part of a
VA approved research project author-
ized by 38 U.S.C. 7303.

(Authority: 38 U.S.C. 501, 1710, 1720D, 1722A)
[66 FR 63451, Dec. 6, 2001]

§17.111 Copayments for extended care
services.

(a) General. This section sets forth re-
quirements regarding copayments for
extended care services provided to vet-
erans by VA (either directly by VA or
paid for by VA).

(b) Copayments. (1) Unless exempted
under paragraph (f) of this section, as a
condition of receiving extended care
services from VA, a veteran must agree
to pay VA and is obligated to pay VA
a copayment as specified by this sec-
tion. A veteran has no obligation to
pay a copayment for the first 21 days of
extended care services that VA pro-
vided the veteran in any 12-month pe-
riod (the 12-month period begins on the
date that VA first provided extended
care services to the veteran). However,
for each day that extended care serv-
ices are provided beyond the first 21
days, a veteran is obligated to pay VA
the copayment amount set forth below
to the extent the veteran has available
resources. Available resources are
based on monthly calculations, as de-
termined under paragraph (d) of this
section. The following sets forth the
extended care services provided by VA
and the corresponding copayment
amount per day:

(i) Adult day health care—$15.

(ii) Domiciliary care—$5.

(iii) Institutional respite care—$97.

(iv) Institutional geriatric evalua-
tion—8§97.

(v) Non-institutional geriatric eval-
uation—$15.

(vi) Non-institutional respite care—
$15.

(vii) Nursing home care—$97.

(2) For purposes of counting the num-
ber of days for which a veteran is obli-
gated to make a copayment under this
section, VA will count each day that
adult day health care, non-institu-
tional geriatric evaluation, and non-in-
stitutional respite care are provided
and will count each full day and partial
day for each inpatient stay except for
the day of discharge.
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(c) Definitions. For purposes of this
section:

(1) Adult day health care is a thera-
peutic outpatient care program that
provides medical services, rehabilita-
tion, therapeutic activities, socializa-
tion, nutrition and transportation
services to disabled veterans in a con-
gregate setting.

(2) Domiciliary care
§17.30(b).

(3) Extended care services means adult
day health care, domiciliary care, in-
stitutional geriatric evaluation, non-
institutional geriatric evaluation,
nursing home care, institutional res-
pite care, and noninstitutional respite
care.

(4) QGeriatric evaluation is a special-
ized, diagnostic/consultative service
provided by an interdisciplinary team
that is for the purpose of providing a
comprehensive assessment, care plan,
and extended care service recommenda-
tions.

(5) Institutional means a setting in a
hospital, domiciliary, or nursing home
of overnight stays of one or more days.

(6) Noninstitutional means a service
that does not include an overnight
stay.

() Nursing home care means the ac-
commodation of convalescents or other
persons who are not acutely ill and not
in need of hospital care, but who re-
quire nursing care and related medical
services, if such nursing care and med-
ical services are prescribed by, or are
performed under the general direction
of, persons duly licensed to provide
such care (nursing services must be
provided 24 hours a day). Such term in-
cludes services furnished in skilled
nursing care facilities. Such term ex-
cludes hospice care.

(8) Respite care means care which is of
limited duration, is furnished on an
intermittent basis to a veteran who is
suffering from a chronic illness and
who resides primarily at home, and is
furnished for the purpose of helping the
veteran to continue residing primarily
at home. (Respite providers tempo-
rarily replace the caregivers to provide
services ranging from supervision to
skilled care needs.)

(d) Effect of the veteran’s financial re-
sources on obligation to pay copayment.
(1) A veteran is obligated to pay the co-

is defined in
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payment to the extent the veteran and
the veteran’s spouse have available re-
sources. For veterans who have been
receiving extended care services for 180
days or less, their available resources
are the sum of the income of the vet-
eran and the veteran’s spouse, minus
the sum of the veterans allowance, the
spousal allowance, and expenses. For
veterans who have been receiving ex-
tended care services for 181 days or
more, their available resources are the
sum of the value of the liquid assets,
the fixed assets, and the income of the
veteran and the veteran’s spouse,
minus the sum of the veterans allow-
ance, the spousal allowance, the spous-
al resource protection amount, and
(but only if the veteran—has a spouse
or dependents residing in the commu-
nity who is not institutionalized) ex-
penses. When a veteran is legally sepa-
rated from a spouse, available re-
sources do not include spousal income,
expenses, and assets or a spousal allow-
ance.

(2) For purposes of determining avail-
able resources under this section:

(i) Income means current income (in-
cluding, but not limited to, wages and
income from a business (minus busi-
ness expenses), bonuses, tips, severance
pay, accrued benefits, cash gifts, inher-
itance amounts, interest income,
standard dividend income from non tax
deferred annuities, retirement income,
pension income, unemployment pay-
ments, worker’s compensation pay-
ments, black lung payments, tort set-
tlement payments, social security pay-
ments, court mandated payments, pay-
ments from VA or any other Federal
programs, and any other income). The
amount of current income will be stat-
ed in frequency of receipt, e.g., per
week, per month.

(ii) Expenses means basic subsistence
expenses, including current expenses
for the following: rent/mortgage for
primary residence; vehicle payment for
one vehicle; food for veteran, veteran’s
spouse, and veteran’s dependents; edu-
cation for veteran, veteran’s spouse,
and veteran’s dependents; court-or-
dered payments of veteran or veteran’s
spouse (e.g., alimony, child-support);
and including the average monthly ex-
penses during the past year for the fol-
lowing: utilities and insurance for the
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primary residence; out-of-pocket med-
ical care costs not otherwise covered
by health insurance; health insurance
premiums for the veteran, veteran’s
spouse, and veteran’s dependents; and
taxes paid on income and personal
property.

(iii) Fired Assets means:

(A) Real property and other non-lig-
uid assets; except that this does not in-
clude—

(1) Burial plots;

(2) A residence if the residence is:

(i) The primary residence of the vet-
eran and the veteran is receiving only
noninstitutional extended care service;
or

(i1) The primary residence of the vet-
eran’s spouse or the veteran’s depend-
ents (if the veteran does not have a
spouse) if the veteran is receiving in-
stitutional extended care service.

(3) A vehicle if the vehicle is:

(i) The vehicle of the veteran and the
veteran is receiving only noninstitu-
tional extended care service; or

(ii) The vehicle of the veteran’s
spouse or the veteran’s dependents (if
the veteran does not have a spouse) if
the veteran is receiving institutional
extended care service.

(B) [Reserved]

(iv) Liquid assets means cash, stocks,
dividends received from IRA, 401K’s
and other tax deferred annuities,
bonds, mutual funds, retirement ac-
counts (e.g., IRA, 401Ks, annuities), art,
rare coins, stamp collections, and col-
lectibles of the veteran, spouse, and de-
pendents. This includes household and
personal items (e.g., furniture, cloth-
ing, and jewelry) except when the vet-
eran’s spouse or dependents are living
in the community.

(v) Spousal allowance is an allowance
of $20 per day that is included only if
the spouse resides in the community
(not institutionalized).

(vi) Spousal resource protection
amount means the value of liquid as-
sets but not to exceed $89,280 if the
spouse is residing in the community
(not institutionalized).

(vii) Veterans allowance is an allow-
ance of $20 per day.

(3) The maximum amount of a copay-
ment for any month equals the copay-
ment amount specified in paragraph
(b)(1) of this section multiplied by the
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number of days in the month. The co-
payment for any month may be less
than the amount specified in paragraph
(b)(1) of this section if the veteran pro-
vides information in accordance with
this section to establish that the co-
payment should be reduced or elimi-
nated.

(e) Requirement to submit information.
(1) Unless exempted under paragraph (f)
of this section, a veteran must submit
to a VA medical facility a completed
VA Form 10-10EC and documentation
requested by the Form at the following
times:

(i) At the time of initial request for
an episode of extended care services;

(ii) At the time of request for ex-
tended care services after a break in
provision of extended care services for
more than 30 days; and

(iii) Each year at the time of submis-
sion to VA of VA Form 10-10EZ.

(2) When there are changes that
might change the copayment obliga-
tion (i.e., changes regarding marital
status, fixed assets, liquid assets, ex-
penses, income (when received), or
whether the veteran has a spouse or de-
pendents residing in the community),
the veteran must report those changes
to a VA medical facility within 10 days
of the change.

(f) Veterans and care that are not sub-
ject to the copayment requirements. The
following veterans and care are not
subject to the copayment requirements
of this section:

(1) A veteran with a compensable
service-connected disability;

(2) A veteran whose annual income
(determined under 38 U.S.C. 1503) is less
than the amount in effect under 38
U.S.C. 1521(b);

(3) Care for a veteran’s noncompen-
sable zero percent service-connected
disability;

(4) An episode of extended care serv-
ices that began on or before November
30, 1999;

(5) Care authorized under 38 U.S.C.
1710(e) for Vietnam-era herbicide-ex-
posed veterans, radiation-exposed vet-
erans, Persian Gulf War veterans, or
post-Persian Gulf War combat-exposed
veterans;

(6) Care for treatment of sexual trau-
ma as authorized under 38 U.S.C. 1720D;
or
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(7T) Care or services authorized under (g) VA Form 10-10EC.
38 U.S.C. 1720E for certain veterans re-
garding cancer of the head or neck.

4% 10-10EC
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VETERAN'S NAME SOCIAL SECURITY NUMBER

APPLICATION FOR EXTENDED
CARE SERVICES, Continued

I do not wish to provide my detailed financial information. I understand that 1 will be assessed the maximum copayment amount for
extended care services and agree to pay the applicable VA copayment as required by law.

SIGNATURE DATE
SECTION IV - FIXED ASSETS (VETERAN AND SPOUSE)) VETERAN SPOUSE
1. Primary Residence (Market value minus morigages or liens. Exclude if veteran receiving only $ $
non-institutional extended care services or spouse or dependent residing in the c, iv). If the

veteran and spouse maintain separate residences, and the veteran is receiving institutional
(inpatient) extended care services, include value of the veteran's primary residence.)

2. Other Residences/Land/Farm or Ranch (Market value minus morigages or liens. This would $ $
include a second home, vacation home, rental property.)

3. Vehicle(s) (Value minus any outstanding lien. Exclude primary vehicle if veteran receiving only $ g

non-institutional extended care services or spouse or dependent re: g in community. If the <

veteran and spouse maintain separate residences and vehicles, and the veteran is receiving

institutional (inpatient) extended care services, include value of the veteran's primary vehicle.)
SECTION V - LIQUID ASSETS (VETERAN AND SPOUSE)

1. Cash, Amount in Bank Accounts (e.g., checking and savings accounts, certificates of deposit, $ $

individual retirement accounts, stocks and bonds).

2. Value of Other Liquid Assets (e.g., art, rare coins, stamp collections, collectibles) Minus the
amount you owe on these items. Exclude household effects, c/(’;)rhing‘ Jewelry, and personal items if S s
veteran receiving only non-institutional extended care services or spouse or dependent residing in

the community.

§17.111

SUM OF ALL LINES FIXED AND LIQUID ASSETS | TOTAL ASSETS $ $

SECTION VI - CURRENT GROSS INCOME OF VETERAN AND SPOUSE

CATEGORY VETERAN SPOUSE

HOW MUCH [ HOW OFTEN|HOW MUCH| HOW OFTEN
1. Gross annual income from employment (e.g.. wages, honuses, tips, severances
pay, accrued benefits) $ $
2. Net income from your farm/ranch, property or business. $ $
3. List other income amounts (e.g., social security, Retirement and pension,
interest, dividends) Refer 1o instructions. $ $
SECTION VII - DEDUCTIBLE EXPENSES
ITEMS AMOUNT

1. Educational expenses of veteran, spouse or dependent (e.g., tuition, books, fees, material, etc.)
2. Funeral and Burial (spouse or child, amount you paid for funeral and burial expenses, including prepaid
arrangements)
3. Rent/Mortgage (monthly amount or annual amount)
4. Utilities (calculate by average monthly amounts over the past 12 months)
5. Car Payment for one vehicle only (exclude gas, automobile insurance, parking fees, repairs)
6. Food (for veteran, spouse and dependent)
7. N imt medical paid by you or spouse (e.g., copavments for physicians, dentists,
medications, Medicare, health insurance, hospital and nursing home expenses)
8. Court-ordered payments (e.g., alimony, child support)
9. Insurance (e.g., automobile insurance, homeowners insurance) Exclude Life Insurance

$
10. Taxes (e.g., personal property for home, automobile) Include average monthly expense for taxes paid on $
income over the past 12 months.

$
$

TOTALS $

SECTION VIl - CONSENT FOR OF BENEFITS
I hereby authorize the Department of Veterans Affairs to disclose any such history, diagnostic and treatment information from my
medical records to the contractor of any health plan contract under which I am apparently eligible for medical care or payment of the
expense of care or to any other party against whom liability is asserted. I understand that I may revoke this authorization at any time,
except to the extent that action has already been taken in reliance on it. Without my express revocation, this consent will automatically
expire when all action arising from VA's claim for reimbursement for my medical care has been completed. I authorize payment of
medical benefits to VA for any services for which payment is accepted.

SIGNATURE DATE

VA FORM

oec 2002 10-10EC Page 20f 3

681



§17.112

VETERANS NAME SOCIAL SECURITY NUMBER
APPLICATION FOR EXTENDED
CARE SERVICES, Continued
SECTION IX - CONSENT TO T TO MAKE COPAYMENTS

Completion of this form with signature of the Veteran or veteran's representative is certification that the veteran‘representative has
received a copy of the Privacy Act Statement and agrees to make appropriate copayments.

1 certify the foregoing statement(s) are true and correct to the best of my knowledge and belief and agree to make the applicable
copayment for extended care services as required by law.

SIGNATURE DATE

SECTION X- PAPERWORK PRIVACY ACT INFORMATION

The Paperwork Reduction Act of 1995 requires us to notify you that this information collection is in accordance with the clearance
requirements of section 3507 of the Paperwork Reduction Act of 1995. We may not conduct or sponsor, and you are not required to
respond to, a collection of information unless it displays a valid OMB number. We anticipate that the time expended by all
individuals who must complete this form will average 90 minutes. This includes the time it will take to read instructions, gather the
necessary facts and fill out the form. If you have comments regarding this burden estimate or any other aspect of this collection. call
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sections 1710, 1712, 1722 and 1729 in order for VA to determ:

may be entitled. |

authorized or required by law.

202.273.8247 for mailing information on where to send your comments.
Privacy Act Information: The VA is asking {,ou to provide the information on this form under Title 38. United States Code.

eligibility, if applicable, when placed in extended care services. The information you supply mai; be verified through a

computer-matching program. VA may disclose the information that you put on the form as permitted by

"routine use" disclosure of the information as outlined in the Privacy Act systems of records notices and in accordance with'the

Notice of Privacy Practices. You do not have to provide the information to VA, but if you don't, VA will be unable_to proces:

request and serve }/our medical needs. Failure to furnish the information will not have any affect on any other benefits to which you
you provide VA your Social Security Number, VA will use it to administer your VA benefits. VA may also use

this information to identify veterans and persons claiming or receiving VA benefits and their records, and for other purposes

ine your eligibility for extended care benefits and t establish financial

law. VA may make a
VHA
vour

ADDITIONAL COMMENTS:

VA FORM

oec 202 10-10EC

(Authority: 38 U.S.C. 101(28), 501, 1701(7), 1710
1710B, 1720B, 1720D, 1722A)

[67 FR 35040, May 17, 2002; as amended at 69

FR 39846, July 1, 2004]

Page 30f 3

CEREMONIES

., §17.112 Services or ceremonies on De-
partment of Veterans Affairs hos-
pital or center reservations.

(a) Services or ceremonies on Depart-
ment of Veterans Affairs hospital or
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center reservations are subject to the
following limitations:

(1) All activities must be conducted
with proper decorum, and not interfere
with the care and treatment of pa-
tients. Organizations must provide as-
surance that their members will obey
all rules in effect at the hospital or
center involved, and act in a dignified
and proper manner;

(2) Partisan activities are inappro-
priate and all activities must be non-
partisan in nature. An activity will be
considered partisan and therefore inap-
propriate if it includes commentary in
support of, or in opposition to, or at-
tempts to influence, any current policy
of the Government of the United States
or any State of the United States. If
the activity is closely related to par-
tisan activities being conducted out-
side the hospital or center reserva-
tions, it will be considered partisan and
therefore inappropriate.

(b) Requests for permission to hold
services or ceremonies will be ad-
dressed to the Secretary, or the Direc-
tor of the Department of Veterans Af-
fairs hospital or center involved. Such
applications will describe the proposed
activity in sufficient detail to enable a
determination as to whether it meets
the standards set forth in paragraph (a)
of this section. If permission is grant-
ed, the Director of the hospital or cen-
ter involved will assign an appropriate
time, and render assistance where ap-
propriate. No organization will be
given exclusive permission to use the
hospital or center reservation on any
particular occasion. Where several re-
quests are received for separate activi-
ties, the Director will schedule each so
as to avoid overlapping or interference,
or require appropriate modifications in
the scope or timing of the activity.

[35 FR 2389, Feb. 3, 1970. Redesignated at 61
FR 21966, May 13, 1996, and further redesig-
nated at 67 FR 35040, May 17, 2002]

REIMBURSEMENT FOR LOSS BY NATURAL
DISASTER OF PERSONAL EFFECTS OF
HOSPITALIZED OR NURSING HOME PA-
TIENTS

§17.113 Conditions of custody.

When the personal effects of a pa-
tient who has been or is hospitalized or
receiving nursing home care in a De-

§17.114

partment of Veterans Affairs hospital
or center were or are duly delivered to
a designated location for custody and
loss of such personal effects has oc-
curred or occurs by fire, earthquake, or
other natural disaster, either during
such storage or during laundering, re-
imbursement will be made as provided
in §§17.113 and 17.114.

[39 FR 1843, Jan. 15, 1974. Redesignated and
amended at 61 FR 21966, 21967, May 13, 1996,
and further redesignated at 67 FR 35039, May
17, 2002]

§17.114 Submittal of claim for reim-
bursement.

The claim for reimbursement for per-
sonal effects damaged or destroyed will
be submitted by the patient to the Di-
rector. The patient will separately list
and evaluate each article with a nota-
tion as to its condition at the time of
the fire, earthquake, or other natural
disaster i.e. whether new, worn, etc.
The date of the fire, earthquake, or
other natural disaster will be stated. It
will be certified by a responsible offi-
cial that each article listed was stored
in a designated location at the time of
loss by fire, earthquake, or other nat-
ural disaster or was in process of laun-
dering. The patient will further state
whether the loss of each article was
complete or partial, permitting of
some further use of the article. The re-
sponsible official will certify that the
amount of reimbursement claimed on
each article of personal effects is not in
excess of the fair value thereof at time
of loss. The certification will be pre-
pared in triplicate, signed by the re-
sponsible officer who made it, and
countersigned by the Director of the
medical center. After the above papers
have been secured, voucher will be pre-
pared, signed, and certified, and for-
warded to the Fiscal Officer for ap-
proval, payment to be made in accord-
ance with fiscal procedure. The origi-
nal list of property and certificate are
to be attached to voucher.

[39 FR 1843, Jan. 15, 1974, as amended at 49
FR 5616, Feb. 14, 1984. Redesignated at 61 FR
21966, May 13, 1996, and further redesignated
at 67 FR 35039, May 17, 2002]
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§17.115

§17.115 Claims in cases of
petent patients.

Where the patient is insane and in-
competent, the patient will not be re-
quired to make claim for reimburse-
ment for personal effects lost by fire,
earthquake, or other natural disaster
as required under the provisions of
§17.113. The responsible official will
make claim for the patient, adding the
certification in all details as provided
for in §17.113. After countersignature of
this certification by the Director, pay-
ment will be made as provided in
§17.113, and the amount thereby dis-
bursed will be turned over to the Direc-
tor for custody.

[39 FR 1843, Jan. 15, 1974, as amended at 49
FR 5616, Feb. 14, 1984. Redesignated and
amended at 61 FR 21966, 21967, May 13, 1996,
and further redesignated at 67 FR 35039, May
17, 2002]

incom-

REIMBURSEMENT TO EMPLOYEES FOR THE
CoST OF REPAIRING OR REPLACING
CERTAIN PERSONAL PROPERTY DAM-
AGED OR DESTROYED BY PATIENTS OR
MEMBERS

§17.116 Adjudication of claims.

Claims comprehended. Claims for reim-
bursing Department of Veterans Af-
fairs employees for cost of repairing or
replacing their personal property dam-
aged or destroyed by patients or mem-
bers while such employees are engaged
in the performance of their official du-
ties will be adjudicated by the Director
of the medical center concerned. Such
claims will be considered under the fol-
lowing conditions, both of which must
have existed and, if either one is lack-
ing, reimbursement or payment for the
cost or repair of the damaged article
will not be authorized:

(a) The claim must be for an item of
personal property normally used by the
employee in his or her day to day em-
ployment, e.g., eyeglasses, hearing
aids, clothing, etc., and,

(b) Such personal property was dam-
aged or destroyed by a patient or domi-
ciliary member while the employee was
engaged in the performance of official
duties.

Reimbursement or payment as pro-
vided in this paragraph will be made in
a fair and reasonable amount, taking
into consideration the condition and

38 CFR Ch. | (7-1-06 Edition)

reasonable value of the article at the
time it was damaged or destroyed.

[28 FR 5083, May 22, 1963, as amended at 39
FR 1843, Jan. 15, 1974; 49 FR 5616, Feb. 14,
1984. Redesignated and amended at 61 FR
21965, May 13, 1996, and further redesignated
at 67 FR 35039, May 17, 2002]

PAYMENT AND REIMBURSEMENT OF THE
EXPENSES OF MEDICAL SERVICES NOT
PREVIOUSLY AUTHORIZED

§17.120 Payment or reimbursement of
the expenses of hospital care and
other medical services not pre-
viously authorized.

To the extent allowable, payment or
reimbursement of the expenses of care,
not previously authorized, in a private
or public (or Federal) hospital not op-
erated by the Department of Veterans
Affairs, or of any medical services not
previously authorized including trans-
portation (except prosthetic appli-
ances, similar devices, and repairs)
may be paid on the basis of a claim
timely filed, under the following cir-
cumstances:

(a) For veterans with service connected
disabilities. Care or services not pre-
viously authorized were rendered to a
veteran in need of such care or serv-
ices:

(1) For an adjudicated service-con-
nected disability;

(2) For nonservice-connected disabil-
ities associated with and held to be ag-
gravating an adjudicated service-con-
nected disability;

(3) For any disability of a veteran who
has a total disability permanent in na-
ture resulting from a service-connected
disability (does not apply outside of
the States, Territories, and possessions
of the United State, the District of Co-
lumbia, and the Commonwealth of
Puerto Rico);

(4) For any illness, injury or dental
condition in the case of a veteran who
is participating in a rehabilitation pro-
gram under 38 U.S.C. ch. 31 and who is
medically determined to be in need of
hospital care or medical services for
any of the reasons enumerated in
§17.48(j); and

(Authority: 38 U.S.C. 1724, 1728)

(b) In a medical emergency. Care and
services not previously authorized were
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rendered in a medical emergency of
such nature that delay would have
been hazardous to life or health, and

(c) When Federal facilities are unavail-
able. VA or other Federal facilities
were not feasibly available, and an at-
tempt to use them beforehand or ob-
tain prior VA authorization for the
services required would not have been
reasonable, sound, wise, or practicable,
or treatment had been or would have
been refused.

(Authority: 38 U.S.C. 1724, 1728, 7304)

[39 FR 1844, Jan. 15, 1974, as amended at 49
FR 5616, Feb. 14, 1984; 51 FR 8672, Mar. 13,
1986; 56 FR 3422, Jan. 30, 1991. Redesignated at
61 FR 21966, May 13, 1996]

§17.121 Limitations on payment or re-
imbursement of the costs of emer-
gency hospital care and medical
services not previously authorized.

Claims for payment or reimburse-
ment of the costs of emergency hos-
pital care or medical services not pre-
viously authorized will not be approved
for any period beyond the date on
which the medical emergency ended.
For the purpose of payment or reim-
bursement of the expense of emergency
hospital care or medical services not
previously authorized, an emergency
shall be deemed to have ended at that
point when a VA physician has deter-
mined that, based on sound medical
judgment, a veteran:

(a) Who received emergency hospital
care could have been transferred from
the non-VA facility to a VA medical
center for continuation of treatment
for the disability, or

(b) Who received emergency medical
services, could have reported to a VA
medical center for continuation of
treatment for the disability.

From that point on, no additional care

in a non-VA facility will be approved

for payment by VA.

(Authority: 38 U.S.C. 501(c)(1))

[49 FR 155648, Apr. 19, 1984. Redesignated at 61
FR 21966, May 13, 1996]

§17.122 Payment or reimbursement of
the expenses of repairs to pros-
thetic appliances and similar de-
vices furnished without prior au-
thorization.

The expenses of repairs to prosthetic
appliances, or similar appliances,

§17.124

therapeutic or rehabilitative aids or
devices, furnished without prior au-
thorization, but incurred in the care of
an adjudicated service-connected dis-
ability (or, in the case of a veteran who
is participating in a rehabilitation pro-
gram under 38 U.S.C. ch. 31 and who is
determined to be in need of the repairs
for any of the reasons enumerated in
§17.47(g)) may be paid or reimbursed on
the basis of a timely filed claim, if

(Authority: 38 U.S.C. 1728)

(a) Obtaining the repairs locally was
necessary, expedient, and not a matter
of preference to using authorized
sources, and

(b) The costs were reasonable, except
that where it is determined the costs
were excessive or unreasonable, the
claim may be allowed to the extent the
costs were deemed reasonable and dis-
allowed as to the remainder. In no cir-
cumstances will any claim for repairs
be allowed to the extent the costs ex-
ceed $125.

(Authority: 38 U.S.C. 1728, 7304)

[33 FR 19011, Dec. 20, 1968, as amended at 49
FR 5616, Feb. 14, 1984; 51 FR 8672, Mar. 13,
1986. Redesignated and amended at 61 FR
21966, 21967, May 13, 1996]

§17.123 Claimants.

A claim for payment or reimburse-
ment of services not previously author-
ized may be filed by the veteran who
received the services (or his/her guard-
ian) or by the hospital, clinic, or com-
munity resource which provided the
services, or by a person other than the
veteran who paid for the services.

[39 FR 1844, Jan. 15, 1974, as amended at 45
FR 53807, Aug. 13, 1980. Redesignated at 61 FR
21966, May 13, 1996]

§17.124 Preparation of claims.

Claims for costs of services not pre-
viously authorized shall be on such
forms as shall be prescribed and shall
include the following:

(a) The claimant shall specify the
amount claimed and furnish bills,
vouchers, invoices, or receipts or other
documentary evidence establishing
that such amount was paid or is owed,
and
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(b) The claimant shall provide an ex-
planation of the circumstances necessi-
tating the use of community medical
care, services, or supplies instead of
Department of Veterans Affairs care,
services, or supplies, and

(c) The claimant shall furnish such
other evidence or statements as are
deemed necessary and requested for ad-
judication of the claim.

[33 FR 19011, Dec. 20, 1968, as amended at 39
FR 1844, Jan. 15, 1974. Redesignated at 61 FR
21966, May 13, 1996]

§17.125 Where to file claims.

Claims for payment or reimburse-
ment of the expenses of services not
previously authorized should be filed as
follows:

(a) For services rendered in the U.S.
Claims for the expenses of care or serv-
ices rendered in the United States, in-
cluding the Territories or possessions
of the United States, should be filed
with the Chief, Outpatient Service, or
Clinic Director of the VA facility des-
ignated as a clinic or jurisdiction
which serves the region in which the
care or services were rendered, and

(Authority: 38 U.S.C. 7304)

(b) For services rendered in the Phil-
ippines. Claims for the expenses of care
or services rendered in the Republic of
the Philippines should be filed with the
Department of Veterans Affairs Out-
patient Clinic (358/00), 2201 Roxas Blvd.,
Pasay City, 1300, Republic of the Phil-
ippines, and

(c) For services rendered in Canada.
Claims for the expenses of care or serv-
ices rendered in Canada should be filed
with the Chief, Medical Administration
Service (136), Department of Veterans
Affairs Medical Center, White River
Junction, VT 05009, and

(d) For services rendered in other for-
eign countries. Claims for the expenses
of care or services rendered in other
foreign countries must be mailed to the
Health Administration Center, P.O.
Box 65023, Denver, CO 80206-3023.

(Authority: 38 U.S.C. 7304)

(e) For services rendered in Puerto Rico.
Claims for the expenses of care or serv-
ices rendered in the Commonwealth of
Puerto Rico should be filed with the
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Department of Veterans Affairs Med-
ical and Regional Office Center, San
Juan, PR.

[33 FR 19011, Dec. 20, 1968, as amended at 39
FR 1844, Jan. 15, 1974; 45 FR 53807, Aug. 13,
1980; 51 FR 8673, Mar. 13, 1986. Redesignated
and amended at 61 FR 21966, 21967, May 13,
1996]

§17.126 Timely filing.

Claims for payment or reimburse-
ment of the expenses of medical care or
services not previously authorized
must be filed within the following time
limits:

(a) A claim must be filed within 2
yvears after the date the care or serv-
ices were rendered (and in the case of
continuous care, payment will not be
made for any part of the care rendered
more than 2 years prior to filing
claim), or

(b) In the case of case or services ren-
dered prior to a VA adjudication allow-
ing service-connection:

(1) The claim must be filed within 2
years of the date the veteran was noti-
fied by VA of the allowance of the
award of service-connection.

(2) VA payment may be made for care
related to the service-connected dis-
ability received only within a 2-year
period prior to the date the veteran
filed the original or reopened claim
which resulted in the award of service-
connection but never prior to the effec-
tive date of the award of service-con-
nection within that 2-year period.

(3) VA payment will never be made
for any care received beyond this 2-
year period whether service connected
or not.

(Authority: 38 U.S.C. 7304)

[33 FR 19012, Dec. 20, 1968, as amended at 39
FR 1844, Jan. 15, 1974; 456 FR 53807, Aug. 13,
1980; 51 FR 8673, Mar. 13, 1986. Redesignated
at 61 FR 21966, May 13, 1996]

§17.127 Date of filing claims.

The date of filing any claim for pay-
ment or reimbursement of the expenses
of medical care and services not pre-
viously authorized shall be the post-
mark date of a formal claim, or the
date of any preceding telephone call,
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telegram, or other communication con-
stituting an informal claim.

[39 FR 1844, Jan. 15, 1974. Redesignated at 61
FR 21966, May 13, 1996]

§17.128 Allowable rates and fees.

When it has been determined that a
veteran has received public or private
hospital care or outpatient medical
services, the expenses of which may be
paid under §17.120 of this part, the pay-
ment of such expenses shall be paid in
accordance with §§17.55 and 17.56 of this
part.

(Authority: Section 233, Pub. L. 99-576)
[63 FR 39515, July 23, 1998]

§17.129 Retroactive payments prohib-
ited.

When a claim for payment or reim-
bursement of expenses of services not
previously authorized has not been
timely filed in accordance with the
provisions of §17.126, the expenses of
any such care or services rendered
prior to the date of filing the claim
shall not be paid or reimbursed. In no
event will a bill or claim be paid or al-
lowed for any care or services rendered
prior to the effective date of any law,
or amendment to the law, under which
eligibility for the medical services at
Department of Veterans Affairs ex-
pense has been established.

[39 FR 1844, Jan. 15, 1974. Redesignated and
amended at 61 FR 21966, 21968, May 13, 1996]

§17.130 Payment for treatment de-
pendent upon preference prohib-
ited.

No reimbursement or payment of
services not previously authorized will
be made when such treatment was pro-
cured through private sources in pref-
erence to available Government facili-
ties.

[39 FR 1844, Jan. 15, 1974. Redesignated at 61
FR 21966, May 13, 1996]

§17.131 Payment of abandoned claims
prohibited.

Any informal claim for the payment
or reimbursement of medical expenses
which is not followed by a formal
claim, or any formal claim which is not
followed by necessary supporting evi-
dence, within 1 year from the date of

§17.133

the request for a formal claim or sup-
porting evidence shall be deemed aban-
doned, and payment or reimbursement
shall not be authorized on the basis of
such abandoned claim or any future
claim for the same expenses. For the
purpose of this section, time limita-
tions shall be computed from the date
following the date of request for a for-
mal claim or supporting evidence.

[33 FR 19012, Dec. 20, 1968. Redesignated at 61
FR 21966, May 13, 1996]

§17.132 Appeals.

When any claim for payment or reim-
bursement of expenses of medical care
or services rendered in non-Department
of Veterans Affairs facilities or from
non-Department of Veterans Affairs re-
sources has been disallowed, the claim-
ant shall be notified of the reasons for
the disallowance and of the right to
initiate an appeal to the Board of Vet-
erans Appeals by filing a Notice of Dis-
agreement, and shall be furnished such
other notices or statements as are re-
quired by part 19 of this chapter, gov-
erning appeals.

[33 FR 19012, Dec. 20, 1968. Redesignated at 61
FR 21966, May 13, 1996]

RECONSIDERATION OF DENIED CLAIMS

§17.133 Procedures.

(a) Scope. This section sets forth re-
consideration procedures regarding
claims for benefits administered by the
Veterans Health Administration
(VHA). These procedures apply to
claims for VHA benefits regarding deci-
sions that are appealable to the Board
of Veterans’ Appeals (e.g., reimburse-
ment for non-VA care not authorized in
advance, reimbursement for bene-
ficiary travel expenses, reimbursement
for home improvements or structural
alterations, etc.). These procedures do
not apply when other regulations pro-
viding reconsideration procedures do
apply (this includes CHAMPVA (38 CFR
17.270 through 17.278) and spina bifida
(38 CFR 17.904) and any other regula-
tions that contain reconsideration pro-
cedures). Also, these procedures do not
apply to decisions made outside of
VHA, such as decisions made by the
Veterans Benefits Administration and
adopted by VHA for decisionmaking.
These procedures are not mandatory,
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§17.140

and a claimant may choose to appeal
the denied claim to the Board of Vet-
erans’ Appeals pursuant to 38 U.S.C.
7105 without utilizing the provisions of
this section. Submitting a request for
reconsideration shall constitute a no-
tice of disagreement for purposes of fil-
ing a timely notice of disagreement
under 38 U.S.C. 7105(b).

(b) Process. An individual who dis-
agrees with the initial decision denying
the claim in whole or in part may ob-
tain reconsideration under this section
by submitting a reconsideration re-
quest in writing to the Director of the
healthcare facility of jurisdiction with-
in one year of the date of the initial de-
cision. The reconsideration decision
will be made by the immediate super-
visor of the initial VA decision-maker.
The request must state why it is con-
cluded that the decision is in error and
must include any new and relevant in-
formation not previously considered.
Any request for reconsideration that
does not identify the reason for the dis-
pute will be returned to the sender
without further consideration. The re-
quest for reconsideration may include
a request for a meeting with the imme-
diate supervisor of the initial VA deci-
sion-maker, the claimant, and the
claimant’s representative (if the claim-
ant wishes to have a representative
present). Such a meeting shall only be
for the purpose of discussing the issues
and shall not include formal procedures
(e.g., presentation, cross-examination
of witnesses, etc.). The meeting will be
taped and transcribed by VA if re-
quested by the claimant and a copy of
the transcription shall be provided to
the claimant. After reviewing the mat-
ter, the immediate supervisor of the
initial VA decision-maker shall issue a
written decision that affirms, reverses,
or modifies the initial decision.

NoTE TO §17.133: The final decision of the
immediate supervisor of the initial VA deci-
sion-maker will inform the claimant of fur-
ther appellate rights for an appeal to the
Board of Veterans’ Appeals.

(The Office of Management and Budget has
approved the information collection require-
ments in this section under control number
2900-0600)

(Authority: 38 U.S.C. 511, 38 U.S.C. 7105)
[64 FR 44660, Aug. 17, 1999]
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DELEGATIONS OF AUTHORITY

§17.140 Authority to adjudicate reim-
bursement claims.

The Department of Veterans Affairs
medical installation having responsi-
bility for the fee basis program in the
region or territory (including the Re-
public of the Philippines) served by
such medical installation shall adju-
dicate all claims for the payment or re-
imbursement of the expenses of serv-
ices not previously authorized rendered
in the region or territory.

[39 FR 1844, Jan. 15, 1974. Redesignated at 61
FR 21966, May 13, 1996]

§17.141 Authority to adjudicate for-
eign reimbursement claims.

The Health Administration Center in
Denver, CO, shall adjudicate claims for
the payment or reimbursement of the
expenses of services not previously au-
thorized rendered in any foreign coun-
try except Canada which will be re-
ferred to the VA Medical Center in
White River Junction, VT, and the Re-
public of the Philippines which will be
referred to the VA Outpatient Clinic in
Pasay City.

[39 FR 1844, Jan. 15, 1974, as amended at 45
FR 6938, Jan. 31, 1980. Redesignated and
amended at 61 FR 21966, 21968, May 13, 1996]

§17.142 Authority to approve sharing
agreements, contracts for scarce
medical specialist services and con-
tracts for other medical services.

The Under Secretary for Health is
delegated authority to enter into

(a) Sharing agreements authorized
under the provisions of 38 U.S.C. 81563
and §17.210 and which may be nego-
tiated pursuant to the provisions of 41
CFR 8-3.204(c);

(b) Contracts with schools and col-
leges of medicine, osteopathy, den-
tistry, podiatry, optometry, and nurs-
ing, clinics, and any other group or in-
dividual capable of furnishing such
services to provide scarce medical spe-
cialist services at Department of Vet-
erans Affairs health care facilities (in-
cluding, but not limited to, services of
physicians, dentists, podiatrists, op-
tometrists, nurses, physicians’ assist-
ants, expanded function dental auxil-
iaries, technicians, and other medical
support personnel); and
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(c) When a sharing agreement or con-
tract for scarce medical specialist serv-
ices is not warranted, contracts au-
thorized under the provisions of 38
U.S.C. 513 for medical and ancillary
services. The authority under this sec-
tion generally will be exercised by ap-
proval of proposed contracts or agree-
ments negotiated at the health care fa-
cility level. Such approval, however,
will not be necessary in the case of any
purchase order or individual authoriza-
tion for which authority has been dele-
gated in §17.99. All such contracts and
agreements will be negotiated pursuant
to 41 CFR chapters 1 and 8.

(Authority: 38 U.S.C. 512, 513, 7409, 8153)

[45 FR 6938, Jan. 31, 1980. Redesignated at 61
FR 21966, May 13, 1996, as amended at 62 FR
17072, Apr. 9, 1997]

TRANSPORTATION OF CLAIMANTS AND
BENEFICIARIES

§17.143 Transportation of claimants
and beneficiaries.

(a) If travel will be provided, it shall
be paid in accordance with 38 U.S.C. 111
and this section.

(Authority: 38 U.S.C. 111)

(b) Transportation at Government
expense shall be authorized for the fol-
lowing categories of VA beneficiaries,
subject to the deductible established in
§17.101, “Limitations’:

(1) A veteran or other person trav-
eling in connection with treatment for
a service-connected disability (irre-
spective of percent of disability).

(2) A veteran with a service-con-
nected disability rated at 30 percent or
more, for treatment of any condition.

(3) A veteran receiving VA pension
benefits.

(4) A veteran whose annual income,
as determined under 38 U.S.C. 1503,
does not exceed the maximum annual
rate of pension which would be payable
if the veteran were eligible for pension,
or who is unable to defray the expenses
of travel.

(c) Transportation at Government ex-
pense shall be authorized for the fol-
lowing VA beneficiaries without their
being subject to the deductible estab-
lished in §17.101, ‘“‘Limitations’:

§17.143

(1) A veteran traveling in connection
with a scheduled compensation or pen-
sion examination.

(2) A veteran or other person trav-
eling by a specialized mode of transpor-
tation such as an ambulance,
ambulette, air ambulance, wheelchair
van, or other vehicle specially designed
to transport disabled individuals pro-
vided:

(i) A physician determines that the
special mode of travel is medically re-
quired;

(ii) The person is unable to defray the
expenses of the travel; and

(iii) The travel is authorized in ad-
vance or was undertaken in connection
with a medical emergency such that
delay to obtain authorization would be
hazardous to the person’s life or
health.

(d) For the purposes of this section,
the term ‘‘other person’’ refers to:

(1) An attendant when it has been de-
termined in advance that the bene-
ficiary’s physical or mental condition
requires the presence of an attendant.

(2) A dependent or survivor receiving
care in a VA facility under 38 U.S.C.
1713.

(3) Members of the veteran’s imme-
diate family, the veteran’s legal guard-
ian, or the individual in whose house-
hold the veteran certifies an intention
to live, when the veteran is receiving
services under 38 U.S.C. 1701(6)(B).

(e) A veteran or other person shall be
considered unable to defray the ex-
penses of travel if:

(1) Annual income for the year imme-
diately preceding the application for
benefits does not exceed the maximum
annual rate of pension which would be
payable if the person were eligible for
pension; or

(2) The person is able to demonstrate
that due to circumstances such as loss
of employment, or incurrence of a dis-
ability, income in the year of applica-
tion will not exceed the maximum an-
nual rate of pension which would be
payable if the person were eligible for
pension; or

(3) The person has a service-con-
nected disability rated at least 30 per-
cent; or
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(4) The person is traveling in connec-
tion with treatment of a service-con-
nected disability.

(Authority: 38 U.S.C. 111)

(f) Admission. (1) Admission of appli-
cants under 38 U.S.C. 1710, 38 CFR 17.46
and 17.84.

(2) Hospital admission for observa-
tion and examination.

(g) Readmissions. Hospital readmis-
sions, when medically determined nec-
essary to observe progress, modify
treatment or diet, etc.

(h) Preparatory and posthospital care.
When necessary to the provision of
medical services furnished veterans
under 38 U.S.C. 1712(a)(5), and 1717.

(i) Authorized absence. Transportation
will not be furnished beneficiaries who
are on authorized absence, to depart
from or return to Department of Vet-
erans Affairs health care facilities, ex-
cept that if a patient in such status de-
velops an emergent condition and the
patient (or guardian, if there be one) is
without funds to return such patient to
a Department of Veterans Affairs
health care facility, travel may be ap-
proved by the Director of the Depart-
ment of Veterans Affairs facility to
which the patient is to be returned.

(j) Discharge. (1) Subject to the limi-
tations of this section, upon regular
discharge from hospitalization for
treatment, observation and examina-
tion, or from nursing home care, return
transportation to the point from which
the beneficiary had proceeded; or to an-
other point if no additional expense be
thereby caused the Government.

(2) A patient in a terminal condition
may be discharged to his or her home
or transferred to a hospital suitable
and nearer that home, regardless of
whether travel so required exceeds that
covered in proceeding to the hospital of
original admission.

(3) Transportation may be furnished
to a point other than that from which
a patient had proceeded to a hospital
upon a showing of bona fide change of
address of the patient’s residence dur-
ing the period of hospital care.

(4) No return transportation will be
supplied a patient who receives an ir-
regular discharge from hospital or
nursing home care, unless the patient
executes an affidavit of inability to de-

38 CFR Ch. | (7-1-06 Edition)

fray the expense of return transpor-
tation.

(k) Outpatient services. (1) Outpatient
physical examination, subject to limi-
tations described in 38 U.S.C. 111(c) and
38 CFR 17.144, ‘‘Limitations”.

(2) Outpatient treatment for service-
connected conditions, including ad-
junct treatment thereof; for veterans
under §17.93 (a)(2) and (d)(3); and for
nonservice-connected disabilities of
veterans who are participating in a re-
habilitation program under 38 U.S.C.
chapter 31 and who are medically de-
termined to be in need of medical serv-
ices for any of the reasons enumerated
in 17.47(j), subject to limitations de-
scribed in §17.144, ‘“‘Limitations’.

(Authority: 38 U.S.C. 111(b))

(1) Accessories of transportation. The
accessories of transportation, meals
and lodging en route, and accompani-
ment by an attendant or attendants,
may be authorized when determined
necessary for the travel.

(m) Furnishing transportation and
other expenses incident thereto. In fur-
nishing transportation and other ex-
penses incident thereto, as defined, VA
may (1) issue requests for transpor-
tation, meals, and lodging; or (2) reim-
burse the claimant, beneficiary or rep-
resentative, for payment made for such
purpose, upon due certification of
vouchers submitted therefor.

The provisions of 38 U.S.C. 111 and 38
CFR 17.143, 17.144 and 17.145 will be
complied with in all instances when
transportation costs are claimed.

(Authority: 38 U.S.C. 111)

(n) Transportation of other than De-
partment of Veterans Affairs beneficiaries.
Transportation of beneficiaries of
other Federal agencies, incident to
medical services rendered upon re-
quests of those agencies, will not be
furnished by the Department of Vet-
erans Affairs, except that facility vehi-
cles may be used subject to reimburse-
ment, and with the exception of bene-
ficiaries of the Bureau of Old Age and
Survivors Insurance in the Philippines
on a reimbursable basis under agree-
ment with that agency. Transportation
incident to medical services rendered
allied beneficiaries under agreement

690



Department of Veterans Affairs

will be subject to reimbursement by
the governments concerned.

[21 FR 10387, Dec. 28, 1956]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §17.143, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§17.144 Limitations.

(a) VA shall deduct from amounts
payable to persons under §17.100(b), an
amount equal to $3 for each one-way
trip to a VA facility, up to a maximum
of $18 in any calendar month. Persons
required to make more than six one-
way visits per calendar month will re-
ceive full travel reimbursement after
the $18 cap is met.

(b) The provisions of paragraph (a) of
this section may be waived when impo-
sition of the deductible would cause se-
vere financial hardship. Loss of em-
ployment, or sudden illness or dis-
ability causing the beneficiary’s in-
come in the year of application to fall
below the maximum level of VA pen-
sion, shall be deemed to constitute se-
vere financial hardship.

(c) Transportation will not be au-
thorized for the cost of travel by taxi
or a hired car for visually impaired vet-
erans (as a special mode), or by Dpri-
vately owned vehicle in any amount in
excess of the cost of such travel by
other forms of public transportation
unless public transportation is not rea-
sonably accessible or would be medi-
cally inadvisable.

(d) Transportation will not be au-
thorized for the cost of travel in excess
of the actual expense incurred by any
person as certified by 