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§ 2613.2 Applications. 

(a) Applications for preference rights 
under the Act of February 14, 1920, 
shall be filed within 90 days of the pub-
lication of the restoration order. 

(b) Applications shall be on a form 
approved by the Director and shall set 
forth sufficient facts to show that the 
applicant is qualified under the act and 
these regulations. The application 
must be subscribed and sworn to before 
a notary public. 

(c) Persons qualified. The Act of Feb-
ruary 14, 1920, applies only to cases of 
entries in good faith in compliance 
with the requirements of State law, 
with a view to reclaiming the land and 
procuring title pursuant to the provi-
sions of the Carey Act; the act does not 
apply to cases where persons have set-
tled on or improved the segregated 
land, either with the approval of the 
State authorities or otherwise, not 
pursuant to State law or not in antici-
pation of reclaiming the lands and pro-
curing title under the Carey Act but in 
anticipation of initiating some kind of 
a claim to the land on its restoration 
because of failure of the project or can-
cellation of the segregation. 

(d) Persons not qualified. The Act of 
February 14, 1920, does not apply to 
cases where the applicant’s entry has 
been canceled by the State or forfeited 
for failure to perfect the entry accord-
ing to State law, unless the failure is 
the result of conditions which cul-
minated in the elimination of the lands 
from the project if the State has al-
lowed a subsequent entry for the same 
lands, this shall be conclusive evidence 
that the default was the fault of the 
State entryman whose entry was for-
feited or canceled. 

§ 2613.3 Allowance of preference right. 

If a person’s application is approved, 
such person shall have 90 days to sub-
mit an application for entry under an-
other land law, and shall be entitled to 
a preference right of entry under other 
law if and when the lands are deter-
mined to be suitable for entry under 
such law pursuant to the regulations 
found in part 2400 of this chapter. 

PART 2620—STATE GRANTS 

Subpart 2621—Indemnity Selections 

Sec. 
2621.0–2 Objectives and background. 
2621.0–3 Authority. 
2621.1 Applications for selection. 
2621.2 Publication and protests. 
2621.3 Certifications; mineral leases and 

permits. 
2621.4 Application for selection of 

unsurveyed lands. 

Subpart 2622—Quantity and Special Grant 
Selections 

2622.0–1 Purpose and scope. 
2622.0–8 Lands subject to selection. 

Subpart 2623—School Land Grants to Cer-
tain States Extended To Include Min-
eral Sections 

2623.0–3 Authority. 
2623.0–7 Cross reference. 
2623.0–8 Lands subject to selection. 
2623.1 Effective date of grant. 
2623.2 Claims protected. 
2623.3 States not permitted to dispose of 

lands except with reservation of min-
erals. 

2623.4 Grant of mineral school sections ef-
fective upon restoration of land from res-
ervation. 

Subpart 2624 [Reserved] 

Subpart 2625—Swamp-land Grants 

2625.0–3 Authority. 
2625.1 Selection and patenting of swamp 

lands. 
2625.2 Applications in conflict with swamp- 

land claims. 

Subpart 2627—Alaska 

2627.1 Grant for community purposes. 
2627.2 Grant for University of Alaska. 
2627.3 Grant for general purposes. 
2627.4 All grants. 

AUTHORITY: R.S. 2478; 43 U.S.C. 1201. 

Subpart 2621—Indemnity 
Selections 

§ 2621.0–2 Objectives and background. 
Generally, grants made by Statehood 

Acts to the various States of school 
sections 16 and 36, and in addition, sec-
tions 2 and 32 in Arizona, New Mexico, 
and Utah, attach to a school sections 
on the date of acceptance or approval 

VerDate Aug<31>2005 01:11 Oct 27, 2006 Jkt 208181 PO 00000 Frm 00175 Fmt 8010 Sfmt 8010 Y:\SGML\208181.XXX 208181jc
or

co
ra

n 
on

 P
R

O
D

P
C

62
 w

ith
 C

F
R



166 

43 CFR Ch. II (10–1–06 Edition) § 2621.0–3 

of the plat of survey thereof. If the ac-
ceptance or approval was prior to the 
granting act, or to the date of admis-
sion of the State into the Union, the 
grant attaches either on the date of ap-
proval of the act or the date of admis-
sion into the Union, whichever is the 
later date. However, if on the date the 
grant would otherwise attach, the land 
is appropriated under some applicable 
public land law, the grant does not at-
tach, and the State is entitled to in-
demnity therefor as provided in the 
regulations in this subpart. 

[35 FR 9607, June 13, 1970] 

§ 2621.0–3 Authority. 
(a) Sections 2275 and 2276 of the Re-

vised Statutes, as amended (43 U.S.C. 
851, 852), referred to in §§ 2621.0–3 to 
2621.4 of this subpart as the law, author-
ize the public land States except Alas-
ka to select lands (or the retained or 
reserved interest of the United States 
in lands which have been disposed of 
with a reservation to the United States 
of all minerals, or any specified min-
eral or minerals, which interest is re-
ferred to in §§ 2621.0–3 to 2621.4 as the 
mineral estate) of equal acreage within 
their boundaries as indemnity for 
grant lands in place lost to the States 
because of appropriation before title 
could pass to the State or because of 
natural deficiencies resulting from 
such causes as fractional sections and 
fractional townships. 

(b) The law provides that indemnity 
for lands lost because of natural defi-
ciencies will be selected from the unap-
propriated, nonmineral, public lands, 
and that indemnity for lands lost be-
fore title could pass to the State will 
be selected from the unappropriated, 
public lands subject to the following 
restrictions: 

(1) No lands mineral in character 
may be selected except to the extent 
that the selection is made as indem-
nity for mineral lands. 

(2) No lands on a known geologic 
structure of a producing oil or gas field 
may be selected except to the extent 
that the selection is made as indem-
nity for lands on such a structure. 

(c) The law also provides that lands 
subject to a mineral lease or permit 
may be selected, but only if the lands 
are otherwise available for selection, 

and if none of the lands subject to that 
lease or permit are in producing or pro-
ducible status. It permits the selection 
of lands withdrawn, classified, or re-
ported as valuable for coal, phosphate, 
nitrate, potash, oil, gas, asphaltic min-
erals, oil shale, sodium, and sulphur 
and lands withdrawn by Executive 
Order 5327 of April 15, 1930, if such lands 
are otherwise available for, and subject 
to, selection: Provided, That except 
where the base lands are mineral in 
character, such minerals are reserved 
to the United States in accordance 
with and subject to the regulations in 
subpart 2093. Except for the with-
drawals mentioned in this paragraph 
and for lands subject to classification 
under section 7 of the Taylor Grazing 
Act of June 28, 1934 (48 Stat. 1269; 43 
U.S.C. 315f), as amended, the law does 
not permit the selection of withdrawn 
or reserved lands. 

(d) Subsection (b) of the section 2276 
of the Revised Statutes, as amended, 
sets forth the principles of adjustment 
where selections are made to com-
pensate for deficiencies of school lands 
in fractional townships. 

[35 FR 9607, June 13, 1970] 

§ 2621.1 Applications for selection. 
(a) Applications for selection must be 

made on a form approved by the Direc-
tor, and must be accompanied by a pe-
tition on a form approved by the Direc-
tor properly executed. However, if the 
lands described in application have 
been already classified and opened for 
selection pursuant to the regulations 
of this part, no petition is required. 

(b) Applications for selection under 
the law will be made by the proper se-
lecting agent of the State and will be 
filed, in duplicate, in the proper office 
in the State or for lands or mineral es-
tate in a State in which there is no of-
fice, will be filed in accordance with 
the provisions of § 1821.2 of this chap-
ter. 

(c) Applications must be accom-
panied by the following information: 

(1) A reference to the Act of August 
27, 1958 (72 Stat. 928), as amended. 

(2) A certificate by the selecting 
agent showing: 

(i) All facts relative to medicinal or 
hot springs or other waters upon the 
selected lands. 
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(This provision does not apply insofar 
as the application involves the selec-
tion of the mineral estate.) 

(ii) That indemnity has not been pre-
viously granted for the assigned base 
lands and that no other selection is 
pending for such assigned base. 

(3) A statement describing the min-
eral or nonmineral character of each 
smallest legal subdivision of the base 
and selected lands or mineral estate. 

(4) A certificate by the officer or offi-
cers charged with the care and disposal 
of school lands that no instrument pur-
porting to convey, or in any way 
incumber, the title to any of the land 
used as base or bases, has been issued 
by the State or its agents. 

(d) In addition to the requirements of 
paragraph (c) of this section, applica-
tions for selection must conform with 
the following rules: 

(1) The selected land and base lands 
must be described in accordance with 
the official plats of survey except that 
unsurveyed lands will be described in 
terms of protracted surveys as offi-
cially approved in accordance with 43 
CFR 3101.1–4(d)(1). If the unsurveyed 
lands are not covered by protracted 
surveys the lands must be described in 
terms of their probable legal descrip-
tion, if and when surveyed in accord-
ance with the rectangular system of 
public land surveys, or if the State Di-
rector gives written approval therefor, 
by a metes and bounds description ade-
quate to identify the lands accurately. 

(2) Separate base or bases do not have 
to be assigned to each smallest legal 
subdivision of selected surveyed lands 
or mineral estate and to each tract of 
unsurveyed lands upon application. 
However, prior to final approval of the 
selection, separate base or bases shall 
be assigned. Assignment of the small-
est actual or probable legal subdivision 
as base will constitute an election to 
take indemnity for the entire subdivi-
sion and is a waiver of the State’s 
rights to such subdivision, except that 
any remaining balance of acreage may 
be used as base in other selections. 

(3) For purposes of selecting 
unsurveyed land a protracted section 
shall be considered to be a smallest 
legal subdivision except where the 
State Director finds otherwise. 

(4) The cause of loss of the base lands 
to the State must be specifically stated 
for each separate base. 

(Secs. 2275 and 2276 of the Revised Statutes, 
as amended (43 U.S.C. 851, 852)) 

[35 FR 9607, June 13, 1970. Redesignated and 
amended at 46 FR 24135, Apr. 29, 1981] 

§ 2621.2 Publication and protests. 

(a) The State will be required to pub-
lish once a week for five consecutive 
weeks in accordance with § 1824.3 of 
this chapter, at its own expense, in a 
designated newspaper and in a des-
ignated form, a notice allowing all per-
sons claiming the land adversely to file 
in the appropriate office their objec-
tions to the issuance of a certification 
to the State for lands selected under 
the law. A protestant must serve on 
the State a copy of the objections and 
furnish evidence of service to the ap-
propriate land office. 

(b) The State must file a statement 
of the publisher, accompanied by a 
copy of the notice published, showing 
that publication has been had for the 
required time. 

[35 FR 9607, June 13, 1970. Redesignated at 46 
FR 24135, Apr. 29, 1981] 

§ 2621.3 Certifications; mineral leases 
and permits. 

(a) Certifications will be issued for 
all selections approved under the law 
by the authorized officer of the Bureau 
of Land Management. 

(b) Where all the lands subject to a 
mineral lease or permit are certified to 
a State, or if, where the State has pre-
viously acquired title to a portion of 
the lands subject to a mineral lease or 
permit, the remaining lands in the 
lease or permit are certified to the 
State, the State shall succeed to the 
position of the United States there-
under. Where a portion of the lands 
subject to any mineral lease or permit 
are certified to a State, the United 
States shall retain for the duration of 
the lease or permit the mineral or min-
erals for which the lease or permit was 
issued. 

[35 FR 9607, June 13, 1970. Redesignated at 46 
FR 24135, Apr. 29, 1981] 
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§ 2621.4 Application for selection of 
unsurveyed lands. 

(a) The authorized officer will reject 
any application for selection of 
unsurveyed lands if: (1) The costs of 
survey of the lands would grossly ex-
ceed the average per-acre costs of sur-
veying public lands under the rectan-
gular system of surveys in the State in 
which the lands are located, or (2) if 
the conveyance of the lands would cre-
ate serious problems in the administra-
tion of the remaining public lands or 
resources thereof or would signifi-
cantly diminish the value of the re-
maining public lands. The term remain-
ing public lands means the public lands 
from which the applied-for lands would 
be separated by survey. 

(b) In addition to the provisions of 
this section, applications for selection 
of unsurveyed lands are subject to the 
provisions of subpart 2400. 

[35 FR 9607, June 13, 1970. Redesignated at 46 
FR 24135, Apr. 29, 1981] 

Subpart 2622—Quantity and 
Special Grant Selections 

§ 2622.0–1 Purpose and scope. 

(a) Sections 2622.0–1 to 2622.0–8 apply 
generally to quantity and special 
grants made to States other than Alas-
ka. 

(b) The regulations in §§ 2621.2 to 
2621.4 apply to quantity and special 
grants with the following exceptions 
and modifications: 

(1) Sections 2621.4(b) and 2621.2(c)(4); 
and §§ 2621.2(d) (3) and (4) and all ref-
erences to base lands and to mineral 
estate do not apply. 

(2) Section 2621.2(c)(1) is modified to 
require reference to the appropriate 
granting act; § 2621.2(c)(3) is modified to 
require a statement testifying to the 
nonmineral character of each smallest 
legal subdivision of the selected land; 
§ 2621.2(d)(2) is modified to permit as 
much as 6,400 acres in a single selec-
tion; and § 2621.2 is modified to require 
a certificate that the selection and 
those pending, together with those ap-
proved, do not exceed the total amount 
granted for the stated purpose of the 
grant. 

[35 FR 9608, June 13, 1970] 

§ 2622.0–8 Lands subject to selection. 
Selections made in satisfaction of 

quantity and special grants can gen-
erally be made only from the vacant, 
unappropriated, nonmineral, surveyed 
public lands within the State to which 
the grant was made. If the lands are 
otherwise available for selection, the 
States may select lands which are 
withdrawn, classified, or reported as 
valuable for coal, phosphate, nitrate, 
potash, oil, gas, asphaltic minerals, so-
dium, or sulphur, provided that the ap-
propriate minerals are reserved to the 
United States in accordance with and 
subject to the regulations of subpart 
2093. 

[35 FR 9608, June 13, 1970] 

Subpart 2623—School Land Grants 
to Certain States Extended To 
Include Mineral Sections 

SOURCE: 35 FR 9609, June 18, 1970, unless 
otherwise noted. 

§ 2623.0–3 Authority. 
(a) The first paragraph of section 1 of 

the Act approved January 25, 1927 (44 
Stat. 1026; 43 U.S.C. 870), reads as fol-
lows: 

That, subject to the provisions of para-
graphs (a), (b), and (c) of this section, the 
several grants to the States of numbered sec-
tions in place for the support or in aid of 
common or public schools be, and they are 
hereby, extended to embrace numbered 
school sections mineral in character, unless 
land has been granted to and/or selected by 
and certified or approved, to any such State 
or States as indemnity or in lieu of any land 
so granted by numbered sections. 

(b) The beneficiaries of this grant are 
the States of Arizona, California, Colo-
rado, Idaho, Montana, Nebraska, New 
Mexico, North Dakota, Oregon, South 
Dakota, Utah, Washington, and Wyo-
ming. The grant also extends to the 
unsurveyed school sections reserved, 
granted, and confirmed to the State of 
Florida by the Act of Congress ap-
proved September 22, 1922 (42 Stat. 1017; 
16 U.S.C. 483, 484). 

(c) The additional grant thus made, 
subject to all the conditions in the 
statute making same, applies to 
school-section lands known to be of 
mineral character at the effective date 
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thereof as hereinafter defined. It does 
not include school-section lands non-
mineral in character, those not known 
to be mineral in character at time of 
grant, but afterwards found to contain 
mineral deposits, such lands not being 
excepted from the grants theretofore 
made (Wyoming et al. v. United States, 
255 U.S. 489–500, 501, 65 L. ed. 742–748), 
nor does it include lands in numbered 
school sections in lieu of or as indem-
nity for which lands were conveyed to 
the States first above named, or to the 
State of Florida with respect to school- 
section lands coming within the pur-
view of the Act of September 22, 1922, 
prior to January 25, 1927. 

(d) Determinations made prior to 
January 25, 1927, by the Secretary of 
the Interior or the Commissioner of the 
General Land Office to the effect that 
lands in school sections were excepted 
from school-land grants because of 
their known mineral character do not, 
of themselves, prevent or affect in any 
way the vesting of title in the States 
pursuant to the provisions of the stat-
ute making the additional grant. 

(e) Subsection (a) of section 1 of the 
Act provides: 

That the grant of numbered mineral sec-
tions under this Act shall be of the same ef-
fect as prior grants for the numbered non-
mineral sections, and title to such numbered 
mineral sections shall vest in the States at 
the time and in the manner and be subject to 
all the rights of adverse parties recognized 
by existing law in the grants of numbered 
nonmineral sections. 

§ 2623.0–7 Cross reference. 
For national forests and national 

parks, see § 1821.7–2 of this chapter. For 
naval petroleum reserves, see § 3102.2–2 
of this chapter. 

§ 2623.0–8 Lands subject to selection. 
(a) Lands included in grant. (1) Sec-

tion 2 of the Act of January 25, 1927 (44 
Stat. 1027; 43 U.S.C. 871) reads as fol-
lows: 

SEC. 2. That nothing herein contained is in-
tended or shall be held or construed to in-
crease, diminish, or affect the rights of 
States under grants other than for the sup-
port of common or public schools by num-
bered school sections in place, and this Act 
shall not apply to indemnity of lieu selec-
tions or exchanges or the right hereafter to 
select indemnity for numbered school sec-

tions in place lost to the State under the 
provisions of this or other Acts, and all ex-
isting laws governing such grants and indem-
nity or lieu selections and exchanges are 
hereby continued in full force and effect. 

(2) The only grants affected in any 
way by the provisions of the Act of 
January 25, 1927, are those of numbered 
sections of land in place made to the 
States for the support of common or 
public schools. The adjudication of 
claims to land asserted under other 
grants, for indemnity or lieu lands and 
exchanges of lands, will proceed as 
theretofore, being governed by the pro-
visions of existing laws applicable 
thereto. The States will be afforded 
full opportunity, however, if the facts 
and conditions are such as to authorize 
such action, either to assign new base 
in support of or to withdraw pending 
unapproved indemnity school land se-
lections in support of which mineral 
school-section lands have been ten-
dered as base. 

(b) Lands excluded from grant. (1) Sub-
section (c) of section 1 of the Act of 
January 25, 1927, provides: 

That any lands included within the limits 
of existing reservations of or by the United 
States, or specifically reserved for water-
power purposes, or included in any pending 
suit or proceedings in the courts of the 
United States, or subject to or included in 
any valid application, claim, or right initi-
ated or held under any of the existing laws of 
the United States, unless or until such appli-
cation, claim, or right is relinquished or can-
celed, and all lands in the Territory of Alas-
ka are excluded from the provisions of this 
act. 

(2) School-section lands included 
within the limits of existing reserva-
tions of or by the United States, spe-
cifically reserved for waterpower pur-
poses, or included in any suit or pro-
ceedings in the courts of the United 
States, prior to January 25, 1927, and 
all lands in Alaska are excluded from 
the provisions of the Act. (§ 2623.4) 

(3) The words existing reservation as 
used in subsection (c) are construed 
generally and subject to specific deter-
mination in particular cases if the need 
therefor shall arise, as including Indian 
and military reservations, naval and 
petroleum reserves, national parks, na-
tional forests, stock driveways, res-
ervations established under the Act of 
June 25, 1910 (36 Stat. 847; 43 U.S.C. 141– 
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143), as amended by the Act of August 
24, 1912 (37 Stat. 497; 43 U.S.C. 142), and 
all forms of Executive withdrawal rec-
ognized and construed by the Depart-
ment of the Interior as reservations, 
existent prior to January 25, 1927. 

§ 2623.1 Effective date of grant. 
Grants to the States of school lands 

in place (the numbered sections), of the 
character and status subject thereto, 
as a rule, are effective and operate to 
vest title upon the date of the approval 
of the statute making the grant or the 
date of the admission of the State into 
the Union, as to lands then surveyed, 
and as to the lands thereafter surveyed 
upon the date of the acceptance of the 
survey thereof by the Director of the 
Bureau of Land Management. (United 
States v. Morrison, 240 U.S. 192, 60 L. 
ed. 599; United States v. Sweet, 245 U.S. 
563, 62 L. ed. 473; Wyoming et al. v. 
United States, supra.) It is held, there-
fore, that the grant made by the first 
paragraph of section 1 of the Act of 
January 25, 1927, subject to the provi-
sion therein with respect to indemnity 
or lieu lands, to the provisions of sub-
sections (b) and (c) of said section 1 and 
following the plain provisions of sub-
section (a) thereof is effective upon the 
date of the approval of the Act (Janu-
ary 25, 1927) as to lands then surveyed 
and the survey thereof accepted by the 
Director of the Bureau of Land Man-
agement and as to the unsurveyed 
school sections in the State of Florida 
granted to that State by the Act of 
September 22, 1922. The grant, as to 
other lands thereafter surveyed, sub-
ject to the same provisions is effective 
upon the acceptance of the survey 
thereof as above indicated. 

§ 2623.2 Claims protected. 
(a) Valid applications, claims, or 

rights protected by the provisions of 
subsection (c) of section 1 of the Act of 
January 25, 1927, include applications, 
entries, selections, locations, permits, 
leases, and other forms of filing, initi-
ated or held pursuant to existing laws 
of the United States prior to January 
25, 1927, embracing known mineral 
school-section lands then surveyed and 
otherwise within the terms of the addi-
tional grant, and as to lands thereafter 
surveyed, valid applications, claims, or 

rights so initiated or held prior to the 
date of the acceptance of the survey. 
The additional grant to the State will 
attach upon the effective date of the 
relinquishment or cancellation of any 
claim, so asserted, in the absence of 
any other valid existing claim for the 
land and if same be then surveyed. 
Should the validity of any such claim 
be questioned by the State, proceedings 
with respect thereto by protest, con-
test, hearing, etc., will be had in the 
form and manner prescribed by exist-
ing rules governing such cases. This 
procedure will be followed in the mat-
ter of all protests, contests, or claims 
filed by individuals, associations, or 
corporations against the States affect-
ing school-section lands. 

§ 2623.3 States not permitted to dis-
pose of lands except with reserva-
tion of minerals. 

(a) Subsection (b) of section 1 of the 
Act of January 25, 1927, provides: 

That the additional grant made by this Act 
is upon the express condition that all sales, 
grants, deeds, or patents for any of the lands 
so granted shall be subject to and contain a 
reservation to the State of all the coal and 
other minerals in the lands so sold, granted, 
deeded, or patented, together with the right 
to prospect for, mine, and remove the same. 
The coal and other mineral deposits in such 
lands shall be subject to lease by the State 
as the State legislature may direct, the pro-
ceeds of rentals and royalties therefrom to 
be utilized for the support or in aid of the 
common or public schools: Provided, That 
any lands or minerals disposed of contrary to 
the provisions of this Act shall be forfeited 
to the United States by appropriate pro-
ceedings instituted by the Attorney General 
for that purpose in the United States district 
court for the district in which the property 
or some part thereof is located. 

(b) The lands granted to the States 
by the Act of January 25, 1927, and the 
mineral deposits therein are to be dis-
posed of by the States in the manner 
prescribed in subsection (b) thereof, 
provision being made for judicial for-
feiture in case of disposal of any of the 
lands or minerals contrary to the pro-
visions of the act. 

§ 2623.4 Grant of mineral school sec-
tions effective upon restoration of 
land from reservation. 

(a) By the Act of January 25, 1927 (44 
Stat. 1026; 43 U.S.C. 870, 871), which 
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grants to the States certain school-sec-
tion lands that are mineral in char-
acter, it is provided by subsection (c) of 
section 1 that where such lands are em-
braced within an existing reservation 
at the date of said Act of 1927, they are 
thereby excluded from the grant made 
by said act. 

(b) Under the amendatory Act of May 
2, 1932 (47 Stat. 140; 43 U.S.C. 870), it is 
provided that in the event of the res-
toration of the lands from such res-
ervation, the grant to the State of such 
mineral school-section lands will 
thereupon become effective. 

(c) Adjudications in connection with 
the State’s title to school sections will 
be governed by the provisions of this 
amendatory Act of May 2, 1932. 

Subpart 2624 [Reserved] 

Subpart 2625—Swamp-land 
Grants 

SOURCE: 35 FR 9610, June 13, 1970, unless 
otherwise noted. 

§ 2625.0–3 Authority. 

(a) Circular dated Mar. 17, 1896, con-
taining the swamp-land laws and regu-
lations, states: 

As soon as practicable after the passage of 
the swamp-land grant of September 28, 1850, 
viz, on the 21st of November 1850, the com-
missioner transmitted to the governors of 
the respective States to which the grant ap-
plied copies of office circular setting forth 
the provisions of said Act, giving instruc-
tions thereunder, and allowing the States to 
elect which of two methods they would adopt 
for the purpose of designating the swamp 
lands, viz: 

1. The field notes of Government survey 
could be taken as the basis for selections, 
and all lands shown by them to be swamp or 
overflowed, within the meaning of the act, 
which were otherwise vacant and unappro-
priated September 28, 1850, would pass to the 
States. 

2. The States could select the lands by 
their own agents and report the same to the 
United States surveyor general with proof as 
to the character of the same. 

The following States elected to make the 
field notes of survey the basis for deter-
mining what lands passed to them under the 
grant, viz: Louisiana, Michigan, and Wis-
consin. Later the State of Minnesota adopted 
this method of settlement. 

The authorities of the following States 
elected to make their selections by their own 
agents and present proof that the lands se-
lected were of the character contemplated by 
the swamp grant, viz: Alabama, Arkansas, 
Florida, Illinois, Indiana, Iowa, Mississippi, 
Missouri, and Ohio. Later Oregon adopted 
this method. 

The States of Alabama, Arkansas, Indiana, 
Mississippi, and Ohio adopted the second 
method at the beginning, but they changed 
to the first method, i.e., to the field notes of 
survey, as a basis of settlement, in recent 
years. 

The authorities of California did not adopt 
either method, and the passage of the Act of 
July 23, 1866, rendered such action on their 
part unnecessary. 

In Louisiana the selections under the grant 
of March 2, 1849, forming the bulk of the se-
lections in said State, are made in accord-
ance with the terms of said act by deputy 
surveyors, under the direction of the United 
States surveyor general, at the expense of 
the State. 

(b) The grant of swamp lands, under 
Acts of March 2, 1849, and September 
28, 1850, is a grant in praesenti. See 
United States Supreme Court decisions 
Railroad Co. v. Fremont County (9 
Wall, 89, 19 L. ed. 563); Railroad Co. v. 
Smith (id. 95, 19 L. ed. 599); Martin v. 
Marks (7 Otto 345, 24 L. ed. 940); deci-
sions of the Secretary of the Interior, 
December 23, 1851 (1 Lester’s L.L. 549), 
April 25, 1862, and opinion of Attorney 
General, November 10, 1858 (1 Lester’s 
L.L. 564). 

(c) The Act of September 28, 1850, did 
not grant swamp and overflowed lands 
to States admitted into the Union after 
its passage. See decision of Secretary 
of the Interior, August 17, 1858; Com-
missioner, General Land Office, May 2, 
1871 (Copp’s L.L. 474), affirmed by Sec-
retary June 1, 1871, and Commissioner, 
General Land Office, January 19, 1874 
(Copp’s L.L. 473), affirmed by Secretary 
July 9, 1875. 

(d) A State having elected to take 
swamp land by field notes and plats of 
survey is bound by them, as is also the 
Government. (See Secretary’s deci-
sions, October 4, 1855 (1 Lester’s L.L. 
553), August 1, 1859 (id. 571), December 
4, 1877 (4 Copp’s L.L. 149), and Sep-
tember 19, 1879. 

(e) The Swamp-Land Acts do not con-
tain any exception or reservation of 
mineral lands and none is to be im-
plied, since at the time of their enact-
ment the public policy of withholding 
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mineral lands for disposition only 
under laws including them, was not es-
tablished. Work, Secretary of the Inte-
rior v. Louisiana (269 U.S. 250, 70 L. ed. 
259). 

§ 2625.1 Selection and patenting of 
swamp lands. 

(a) All lands properly selected and re-
ported to the Bureau of Land Manage-
ment as swamp will be compared with 
the records of the said office, and lists 
of such lands as are shown to be swamp 
or overflowed, within the meaning of 
the Acts of March 2, 1849, and Sep-
tember 28, 1850 (9 Stat. 352, 519), and 
that are otherwise free from conflict 
will be made out by such office and ap-
proved. 

(b) When the lists have been approved 
a copy of each list will be transmitted 
to the governor of the State, with the 
statement that on receipt of his re-
quest patent will issue to the State for 
the lands. A copy of each list also will 
be transmitted to the authorizing offi-
cer of the proper office for the district 
in which the lands are situated, and he 
will be requested to examine the same 
with the records of his office and report 
any conflicts found. 

(c) Upon receipt of a request from the 
governor for patent, and a report from 
the authorizing officer as to status, 
patents will issue to the State for all 
the lands embraced in said lists so far 
as they are free from conflict. 

(d) Under the provisions of the Act of 
March 2, 1849, granting swamp lands to 
the State of Louisiana, a certified copy 
of the list approved by the Director, 
transmitted to the Governor, has the 
force and effect of a patent. 

§ 2625.2 Applications in conflict with 
swamp-land claims. 

Applications adverse to the State, in 
conflict with swamp-land claims, will 
be governed by the following rules: 

(a) In those States where the adju-
dication of swamp-land claims is based 
on the evidence contained in the sur-
vey returns, applications adverse to 
the State for lands returned as swamp 
will be rejected unless accompanied by 
a showing that the land is non-swamp 
in character. 

(b) In such case, the claim adverse to 
the State must be supported by a state-

ment of the applicant under oath, cor-
roborated by two witnesses, setting 
forth the basis of the claim and that at 
the date of the swamp-land grant the 
land was not swamp and overflowed 
and not rendered thereby unfit for cul-
tivation. In the absence of such affi-
davit the application will be rejected. 
If properly supported, the application 
will be received and suspended subject 
to a hearing to determine the swamp or 
nonswamp character of the land, the 
burden of proof being upon the non- 
swamp claimant. 

(c) In those States where the survey 
returns are not made the basis for ad-
judication of the swamp-land selec-
tions, junior applications for lands cov-
ered by swamp-land selections may be 
received and suspended, if supported by 
non-swamp affidavits corroborated by 
two witnesses, subject to hearing to de-
termine the character of the land, 
whether swamp or non-swamp, and the 
burden of proof will be upon the junior 
applicant. Likewise, the State, if a jun-
ior applicant, may be heard upon fur-
nishing an affidavit corroborated by 
two witnesses alleging that the land is 
swamp in character within the mean-
ing of the swamp-land grant, in which 
case the burden of proof at the hearing 
will be upon the State. 

(d) Where hearings are ordered in any 
such cases, the Rules of Practice gov-
erning contests will be applied, except 
as herein otherwise provided. 

Subpart 2627—Alaska 

SOURCE: 35 FR 9611, June 13, 1970, unless 
otherwise noted. 

§ 2627.1 Grant for community pur-
poses. 

(a) Authority. The Act of July 7, 1958 
(72 Stat. 339, 340), grants to the State of 
Alaska the right to select, within 25 
years after January 3, 1959, not to ex-
ceed 400,000 acres of national forest 
lands in Alaska which are vacant and 
unappropriated at the time of their se-
lection and not to exceed 400,000 acres 
of other public lands in Alaska which 
are vacant, unappropriated, and unre-
served at the time of their selection. 
The act provides that the selected 
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lands must be adjacent to the estab-
lished communities or suitable for pro-
spective community centers and rec-
reational areas. The act further pro-
vides that such lands shall be selected 
with the approval of the Secretary of 
Agriculture as to national forest lands 
and with the approval of the Secretary 
of the Interior as to other lands, and 
that no selection shall be made north 
and west of the line described in sec-
tion 10 of the act without approval of 
the President or his designated rep-
resentative. 

(b) Applicable regulations. Unless oth-
erwise indicated therein, the regula-
tions in § 2627.3 (a) to (d) apply to the 
grant and selection of lands for com-
munity purposes. In addition to the re-
quirements of § 2627.3(c), where the se-
lected lands are national forest, the ap-
plication for selection must be accom-
panied by a statement of the Secretary 
of Agriculture or his delegate showing 
that he approves the selection. 

(c) Approval of selections outside of na-
tional forests. Selection of lands outside 
of national forests will be approved by 
the authorized officer of the Bureau of 
Land Management if, all else being reg-
ular, he finds that approval of a selec-
tion of lands adjacent to an established 
community will further expansion of 
an established community, or if the 
lands are suitable for prospective com-
munity centers and recreational areas. 

§ 2627.2 Grant for University of Alaska. 
(a) Statutory authority. The Act of 

January 21, 1929 (45 Stat. 1091), as sup-
plemented July 7, 1958 (72 Stat. 339, 343; 
43 U.S.C. 852 NOTE), grants to the State 
of Alaska, for the exclusive use and 
benefit of the University of Alaska, the 
unsatisfied portion of 100,000 acres of 
vacant, surveyed, unreserved public 
lands in said State, to be selected by 
the State, under the direction and sub-
ject to the approval of the Secretary of 
the Interior, and subject to the condi-
tions and limitations expressed in the 
act. 

(b) Applications for selection. (1) Appli-
cations to select lands under the grant 
made to Alaska by the Act of January 
21, 1929, will be made by the proper se-
lecting agent of the State and will be 
filed in the proper office of the district 
in which such selected lands are situ-

ated. Such selections must be made in 
accordance with the law and with the 
applicable regulations governing selec-
tion of lands by States as set forth in 
part 2620. 

(2) Notice of selection and publica-
tion is required as provided by § 2627.5 
(b) and (c). 

(3) Each list of selections must con-
tain a reference to the act under which 
the selections are made and must be 
accompanied by a certificate of the se-
lecting agent showing the selections 
are made under and pursuant to the 
laws of the State of Alaska. 

(4) The selections in any one list 
must not exceed 6,400 acres. 

(5) Each list must be accompanied by 
a certification of the selecting agent 
stating that the acreage selected to-
gether with the cumulative acreage 
total of all prior sales for lists pending 
and finally approved for clear-listing or 
patenting does not exceed 100,000 acres. 

(c) Statement with application. Every 
application for selection under the Act 
of January 21, 1929, must be accom-
panied by a duly corroborated state-
ment making the following showing as 
to the lands sought to be selected. 

(1) That no portion of the land is oc-
cupied for any purpose by the United 
States and that to the best of his 
knowledge and belief the land is unoc-
cupied, unimproved, and unappropri-
ated by any person claiming the same 
other than the applicant; and that at 
the date of the application no part of 
the land was claimed under the mining 
laws. 

(2) That the land applied for does not 
extend more than 160 rods along the 
shore of any navigable water or that 
such restriction has been or should be 
waived. (See § 2094.2 of this chapter.) 

(3) All facts relative to medicinal or 
hot springs or other waters upon the 
lands must be stated. 

§ 2627.3 Grant for general purposes. 
(a) Statutory authority. (1) The Act of 

July 7, 1958 (72 Stat. 339–343), referred 
to in paragraphs (a) to (d) of this sec-
tion as the act, grants to the State of 
Alaska the right to select, within 25 
years from January 3, 1959, not to ex-
ceed 102,550,000 acres from the public 
lands in Alaska which are vacant, un-
appropriated and unreserved at the 
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time of selection. The Act of Sep-
tember 14, 1960 (74 Stat. 1024), defines 
vacant unappropriated, unreserved 
public lands in Alaska to include the 
retained or reserved interest of the 
United States in lands which have been 
disposed of with a reservation to the 
United States of all minerals or any 
specified mineral or minerals. 

(2) The Act further provides that no 
selection shall be made in the area 
north and west of the line described in 
section 10 thereof (72 Stat. 345) without 
the approval of the President or his 
designated representative. 

(b) Lands subject to selection; patents; 
minerals. (1) The Act as amended Au-
gust 18, 1959 (73 Stat. 395), provides that 
any lease, permit, license, or contract 
issued under the Mineral Leasing Act 
of 1920 (41 Stat. 437; 30 U.S.C. 181 et 
seq.), as amended, or under the Alaska 
Coal Leasing Act of 1914 (38 Stat. 741; 30 
U.S.C. 432 et seq.), as amended, referred 
to in this section as the mineral leasing 
acts, shall have the effect of with-
drawing the lands subject thereto from 
selection by the State. 

(2) Under the Act, the State may se-
lect any vacant, unappropriated, and 
unreserved public lands in Alaska, 
whether or not they are surveyed and 
whether or not they contain mineral 
deposits. For the purposes of selection, 
leases, permits, licenses, and contracts 
issued under the Mineral Leasing Acts 
of 1914 and 1920 will be considered an 
appropriation of lands. Where the pref-
erence provisions of § 2627.4(a) do not 
apply, selections by the State of lands 
covered by an application filed prior to 
the State selection will be rejected to 
the extent of the conflict when and if 
such application is allowed. Conflicting 
applications and offers for mineral 
leases and permits, except for pref-
erence right applicants, filed pursuant 
to the Mineral Leasing Act, whether 
filed prior to, simultaneously with, or 
after the filing of a selection under this 
part will be rejected when and if the se-
lection is tentatively approved by the 
authorized officer of the Bureau of 
Land Management in accordance with 
paragraph (d) of this section. 

(3) Patents will be issued for all se-
lections approved under the act by the 
authorized officer of the Bureau of 
Land Management but such patents 

will not issue unless or until the exte-
rior boundaries of the selected area are 
officially surveyed. 

(4) (i) Where the State selects all the 
lands in a mineral lease, permit, li-
cense, or contract, issued under the 
Mineral Leasing Acts of 1914 and 1920, 
the patent issued under the act will 
convey to the State all mineral depos-
its in the selected lands. Any such pat-
ent shall vest in the State all right, 
title, and interest of the United States 
in and to any such lease, permit, li-
cense, or contract that remains out-
standing on the effective date of the 
patent, including the right to all rent-
als, royalties, and other payments ac-
cruing after that date under such lease, 
permit, license, or contract, and in-
cluding any authority that may have 
been retained by the United States to 
modify the terms and conditions of 
such lease, permit, license, or contract. 
Issuance of patent will not affect the 
continued validity of any such lease, 
permit, license, or contract or any 
rights arising thereunder. 

(ii) Where the State selects a portion 
of the lands subject to a mineral lease, 
permit, license, or contract issued 
under the Mineral Leasing Acts of 1914 
and 1920, the patent issued under the 
act shall reserve to the United States 
the mineral or minerals subject to that 
lease, permit, license, or contract, to-
gether with such further rights as may 
be necessary to the full and complete 
enjoyment of all rights, privileges, and 
benefits under or with respect to that 
lease, permit, license, or contracts. 
Upon the termination of the lease, per-
mit, license, or contract, title to min-
erals so reserved to the United States 
shall pass to the State. 

(c) Applications for selection. (1) Appli-
cations for selection of lands under the 
act will be made by the proper select-
ing agent of the State and will be filed, 
in duplicate, in the proper office of the 
district in which such selected lands 
are situated. No special form is re-
quired but it must be typewritten and 
must contain the following informa-
tion: 

(i) A reference to the Act of July 7, 
1958 (70 Stat. 709), as supplemented, and 
a statement that the selection, to-
gether with other selections under the 
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act pending or approved, does not ex-
ceed 102,550,000 acres (400,000 acres 
where one of the grants for community 
purposes is involved). 

(ii) A certificate by the selecting 
agent showing: 

(a) That the selection is made under 
and pursuant to the laws of the State. 

(b) The acreage selected and the cu-
mulative acreage of all prior selection 
lists pending and finally approved for 
clear-listing or patenting. 

(c) His official title and his authority 
to make the selection on behalf of the 
State. 

(d) That no portion of the selected 
land is occupied for any purpose by the 
United States and that to the best of 
his knowledge and belief the land is un-
occupied, unimproved, and unappropri-
ated by any person claiming the land 
other than the applicant, and that at 
the date of the application no part of 
the land claimed or occupied under the 
mining laws. 

(e) That the selected land does not 
extend more than 160 rods along the 
shore of any navigable water or that 
such restriction has been waived or 
should be waived. (§ 2094.2 of this chap-
ter.) 

(f) All the facts relative to medicinal 
or hot springs or other waters upon the 
selected lands. 

(iii) If the selected lands are sur-
veyed, the legal description of the 
lands in accordance with official plats 
of survey. 

(iv) If the selected lands are 
unsurveyed and are described by ap-
proved protraction diagrams of the rec-
tangular system of surveys, such de-
scription is required. 

(v) If the selected lands are 
unsurveyed and are not described by 
approved protraction diagrams, a de-
scription of the lands and a map or 
maps, in duplicate, sufficient to permit 
ready identification of the location, 
boundaries, and area of the lands. 

(2) Selections must be accompanied 
by a filing fee of $10 for 5,760 acres or 
fraction thereof in the selection which 
fee is not returnable. 

(3) All selections shall be made in 
reasonably compact tracts, taking into 
account the situation and potential 
uses of the lands involved. A tract will 
not be considered compact if it ex-

cludes other public lands available for 
selection within its exterior boundary. 
Each tract selected shall contain at 
least 5,760 acres unless isolated from 
other tracts open to selection. 

(4) If the selected lands are in the 
area north and west of the line de-
scribed in section 10 of the Act, all se-
lection made or confirmed by the act 
must be accompanied by a statement of 
the President or his designated rep-
resentative showing that he approves 
the selection. 

(5) Section 2627.3(a)(1) and (c)(1)(ii) do 
not apply to the extent that an appli-
cation embraces a reserved or retained 
interest. 

(d) Effect of approval of selections. Fol-
lowing the selection of lands by the 
State and the tentative approval of 
such selection by the authorized officer 
of the Bureau of Land Management, 
the State is authorized to execute con-
ditional leases and to make conditional 
sales of such selected lands pending 
survey of the exterior boundaries of the 
selected area, if necessary, and 
issuance of patent. Said officer will no-
tify the appropriate State official in 
writing of his tentative approval of a 
selection after determining that there 
is no bar to passing legal title to the 
lands to the State other than the need 
for the survey of the lands or for the 
issuance of patent or both. 

§ 2627.4 All grants. 

(a) State preference right of selection: 
waivers. (1) The Act of July 7, 1958 (see 
§ 2627.3(a)), provide that upon the rev-
ocation of any order of withdrawal in 
Alaska, the order of revocation shall 
provide for a period of not less than 90 
days before the date on which it other-
wise becomes effective during which 
period the State of Alaska shall have a 
preferred right of selection under the 
acts of 1956 and 1958, except as against 
prior existing valid rights, equitable 
claims subject to allowance and con-
firmation and other preferred rights of 
application conferred by law. 

(2) Where the proper selecting agent 
of the State files in writing in the 
proper office a waiver of the preference 
provisions of paragraph (a) of this sec-
tion in connection with the proposed 
revocation of an order of withdrawal, 
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the order affecting such revocation will 
not provide for such preference. 

(b) Segregative effect of applications. 
Lands desired by the State under the 
regulations of this part will be seg-
regated from all appropriations based 
upon application or settlement and lo-
cation, including locations under the 
mining laws, when the state files its 
application for selection in the proper 
office properly describing the lands as 
provided in § 2627.3(c)(1) (iii), (iv), and 
(v). Such segregation will automati-
cally terminate unless the State pub-
lishes first notice as provided by para-
graph (c) of this section within 60 days 
of service of such notice by the appro-
priate officer of the Bureau of Land 
Management. 

(c) Publications and protests. (1) The 
State will be required to publish once a 
week for five consecutive weeks in ac-
cordance with § 1824.4 of this chapter, 
at its own expense, in a designated 
newspaper, and in a designated form, a 
notice allowing all persons claiming 
the land adversely to file in the appro-
priate office their objections to the 
issuance of patent or certification for 
lands selected under the regulations of 
this part. A protestant must serve on 
the State a copy of the objections and 
furnish evidence of service to the prop-
er office. 

(2) The State must file a statement of 
the publisher, accompanied by a copy 
of the notice published, showing that 
publication has been had for the re-
quired time. 

PART 2630—RAILROAD GRANTS 

Subpart 2631—Patents for Lands Sold by 
Railroad Carriers (Transportation Act of 
1940) 

Sec. 
2631.0–3 Authority. 
2631.0–8 Lands for which applications may 

be made. 
2631.1 Applications. 
2631.2 Publication of notice. 
2631.3 Surveying and conveyance fees. 
2631.4 Patents. 

Subpart 2631—Patents for Lands 
Sold by Railroad Carriers 
(Transportation Act of 1940) 

AUTHORITY: R.S. 2478; 43 U.S.C. 1201. 

SOURCE: 35 FR 9613, June 13, 1970, unless 
otherwise noted. 

§ 2631.0–3 Authority. 

Subsection (b) of section 321, Part II, 
Title III, of the Transportation Act of 
September 18, 1940 (54 Stat. 934; 49 
U.S.C. 65), authorizes the issuance of 
patents for the benefit of certain inno-
cent purchasers for value of land-grant 
lands from railroad carriers which have 
released their land-grant claims. 

NOTE: Notices of releases of land grant 
claims by railroad carriers listing the car-
riers, the date of the approval of the release 
and the land-grant predecessors involved 
dated Dec. 17, 1940, May 17, 1941, and June 29, 
1942, appear at 6 FR 449, 2634, and 7 FR 5319. 

§ 2631.0–8 Lands for which applica-
tions may be made. 

Subsection (b) of section 321, Part II, 
Title III, of the Transportation Act of 
1940 provides that in the case of a rail-
road carrier, or a predecessor, which 
received a land grant to aid in the con-
struction of any part of its railroad, 
the laws relating to compensation for 
certain Government transportation 
services shall continue to apply as 
though subsection (a) of section 321 had 
not been enacted unless the carrier 
shall file on or before September 18, 
1941, with the Secretary of the Interior, 
in the form and manner prescribed by 
him, a release of any claim it may have 
to lands, interests in lands, compensa-
tion, or reimbursement on account of 
lands or interests in lands so granted, 
claimed to have been granted or 
claimed should have been granted. Sec-
tion 321 provides further that nothing 
therein shall be construed as pre-
venting the issuance of patents con-
firming the title to such uncertified or 
unpatented lands as the Secretary of 
the Interior shall find have been sold 
prior to September 18, 1940, to innocent 
purchasers for value. Subsection (b) of 
section 321 authorizing the issuance of 
such patents is not an enlargement of 
the grants, and does not extend them 
to lands not already covered thereby 
and, therefore, has no application to 
lands which for various reasons, such 
as mineral character, prior grants, 
withdrawals, reservations, or appro-
priation, were not subject to the 
grants. It does apply, however, to lands 
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