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the plan only if its contents meet Fed-
eral requirements.

§4.13 May the Director waive any pro-
vision of these regulations?

In an emergency, the Director may
waive any provision of these regula-
tions.
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Subpart A—General Provisions
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5.89 Waiver.

AUTHORITY: 5 U.S.C. 552 as amended by sec-
tions 1801-1804 of the Omnibus Anti-Drug
Abuse Act of 1986 which contains the Free-
dom of Information Reform Act of 1986 (Pub.
L. 99-570); 5 U.S.C. 301 (Pub. L. 85-619); Reor-
ganization Plan No. 3 of 1978; E.O. 12127; and
E.O. 12148.

SOURCE: 44 FR 50287, Aug. 27, 1979, unless
otherwise noted.

Subpart A—General Provisions

§5.1 Scope and purposes of part.

This part sets forth policies and pro-
cedures concerning the availability of
and disclosure of records and informa-
tion held by the Federal Emergency
Management Agency (FEMA) in ac-
cordance with 5 U.S.C. 552, popularly
known as the ‘““Freedom of Information
Act,” (FOIA).
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§5.2 Application.

This part applies to all records and
information materials generated, de-
veloped, or held by FEMA at Head-
quarters, in Regions, or in the field, or
any component thereof.

§5.3 Definitions.

For purposes of this part, the fol-
lowing terms have the meanings as-
cribed to them in this section:

(a) Records. Records means all books,
papers, maps, photographs, or other
documentary materials, regardless of
physical form or characteristics made
or received by FEMA in pursuance of
Federal Law or in connection with the
transaction of public business and pre-
served, or appropriate for preservation,
as evidence of the organization, func-
tions, policies, decisions, procedures,
operations, or other activities of FEMA
or because of the information value of
data contained therein. The term does
not include:

(1) Material made or acquired and
preserved solely for reference or exhi-
bition purposes, extra copies of docu-
ments preserved only for convenience
of reference, and stocks of publications
and of processed documents; or

(2) Objects or articles, such as struc-
tures, furniture, paintings, sculpture,
models, vehicles or equipment; or

(3) Formulae, designs, drawings, re-
search data, computer programs, tech-
nical data packages, and the like,
which are not considered records within
the Congressional intent of reference
because of development costs, utiliza-
tion, or value. These items are consid-
ered exploitable resources to be uti-
lized in the best interest of all the pub-
lic and are not preserved for informa-
tional value nor as evidence of agency
functions. Requests for copies of such
material shall be evaluated in accord-
ance with policies expressly directed to
the appropriate dissemination or use of
these resources. Requests to inspect
this material to determine its content
for informational purposes shall nor-
mally be granted, unless inspection is
inconsistent with the obligation to pro-
tect the property value of the material,
as, for example, may be true for patent
information and certain formulae, or is
inconsistent with another significant
and legitimate governmental purpose.
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(b) Reasonably Described. Reasonably
described, when applied to a request
record, means identifying it to the ex-
tent that it will permit the location of
the particular document with a reason-
able effort.

(c) Agency. Agency, as defined in sec-
tion 552(e) of title 5 U.S.C., includes
any executive department, military de-
partment, government corporation, or
other establishment in the executive
branch of the Government (including
the Executive Office of the President),
or any independent regulatory agency.

(d) Headquarters FOIA Officer. The
FOIA/Privacy Act Specialist or his/her
designee.

(e) Regional FOIA Officer. The Re-
gional Director, or his/her designee.

[44 FR 50287, Aug. 27, 1979, as amended at 45
FR 1421, Jan. 7, 1980; 51 FR 34604, Sept. 30,
1986]

§5.4 Availability of records.

(a) FEMA records are available to the
greatest extent possible in keeping
with the spirit and intent of FOIA and
will be furnished promptly to any
member of the public upon request ad-
dressed to the office designated in
§5.26. The person making the request
need not have a particular interest in
the subject matter, nor must he pro-
vide justification for the request.

(b) The requirement of 5 U.S.C. 552
that records be available to the public
refers only to records in being at the
time the request for them is made.
FOIA imposes no obligation to compile
a record in response to a request.

§5.5 Exemptions.

Requests for FEMA records may be
denied if disclosure is exempted under
the provisions of 5 U.S.C. 552, as out-
lined in subpart E. Usually, except
when a record is classified, or when dis-
closure would violate any other Fed-
eral statute, the authority to withhold
a record from disclosure is permissive
rather than mandatory. The authority
for nondisclosure will not be invoked
unless there is compelling reason to do
so.

§5.6 Congressional information.

Nothing in this part authorizes with-
holding information from the Congress
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except when executive privilege is in-
voked by the President.

§5.7 Records of other agencies.

If a request is submitted to FEMA to
make available current records which
are the primary responsibility of an-
other agency, FEMA will refer the re-
quest to the agency concerned for ap-
propriate action. FEMA will advise the
requester that the request has been for-
warded to the responsible agency.

§5.8 Records involved in litigation or
other judicial process.

Where there is reason to believe that
any records requested may be involved
in litigation or other judicial process
in which the United States is a party,
including discovery procedures pursu-
ant to the Federal Rules of Civil Proce-
dure or Federal Rules of Criminal Pro-
cedure, the request shall be referred to
the General Counsel.

§5.9 Inconsistent issuances of FEMA
and its predecessor agencies super-
seded.

Policies and procedures of any of
FEMA'’s predecessor agencies incon-
sistent with this regulation are super-
seded to the extent of that inconsist-
ency.

Subpart B—Publication of or Avail-
ability of General Agency In-
formation, Rules, Orders, Poli-
cies, and Similar Material

§5.20 Publication of rules and general
policies.

In accordance with 5 U.S.C. 552(a)(1),
there are separately stated and cur-
rently published, or from time to time
there will be published, in the FEDERAL
REGISTER for the guidance of the pub-
lic, the following general information
concerning FEMA:

(a) Description of the organization of
the Headquarters Office and regional
and other offices and the established
places at which, the employees from
whom, and the methods whereby the
public may obtain information, make
submittals or requests, or obtain deci-
sions.

(b) Statement of the general course
and method by which FEMA functions
are channeled and determined, includ-
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ing the nature and requirements of all
formal and informal procedures avail-
able.

(c) Rules of procedure, descriptions of
forms available or the places at which
forms may be obtained, and instruc-
tions as to the scope and contents of
all papers, reports, or examinations.

(d) Substantive rules of general ap-
plicability adopted as authorized by
law, and statements of general policy
or interpretations of general applica-
bility formulated and adopted by
FEMA.

(e) Each amendment, revision, or re-
peal of the materials described in this
section. Much of this information will
also be codified in this subchapter A.

§5.21 Effect of failure to publish.

5 U.S.C. 552(a)(1) provides that, ex-
cept to the extent that a person has ac-
tual and timely notice of the terms
thereof, a person may not in any man-
ner be required to resort to, or to be
adversely affected by, a matter re-
quired to be published in the FEDERAL
REGISTER and not so published.

§5.22 Coordination of publication.

The General Counsel, FEMA, is re-
sponsible for coordination of FEMA
materials required to be published in
the FEDERAL REGISTER.

§5.23 Incorporation by reference.

When deemed appropriate, matter
covered by this subpart, which is rea-
sonably available to the class of per-
sons affected thereby may be incor-
porated by reference in the FEDERAL
REGISTER in accordance with standards
prescribed from time to time by the Di-
rector of the Federal Register (see 1
CFR part 51).

§5.24 Availability of opinions, orders,
policies, interpretations, manuals,
and instructions.

FEMA will make available for public
inspection and copying the material
described in 5 U.S.C. 552(a)(2) as enu-
merated in §5.25 and an index of those
materials as described in §5.28, at con-
venient places and times.

§5.25 Available materials.

FEMA materials which are available
under this subpart are as follows:
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(a) Final opinions and orders made in
the adjudication of cases.

(b) Those statements of policy and
interpretations which have been adopt-
ed by FEMA and are not published in
the FEDERAL REGISTER.

(c) Administrative staff manuals and
instructions to staff that affect a mem-
ber of the public, unless such materials
are promptly published and copies of-
fered for sale.

§5.26 Rules for public inspection and
copying.

(a) Location. Materials are available
for public inspection and copying at
the following locations:

(1) Headquarters:

Federal Center Plaza, 500 C Street, SW,
Washington, DC 20472

(2) Regional Offices

Region I, Room 442, J. W. McCormack Post
Office & Court House, Boston, MA 02109;

Region 11, 26 Federal Plaza, New York, NY
10278;

Region 111, Liberty Square Bldg. (Second
Floor), 105 South Seventh Street, Philadel-
phia, PA 19106;

Region 1V, 1371 Peachtree Street, NE., 7th
Floor, Atlanta, GA 30309;

Region V, 300 South Wacker Drive, 24th
Floor, Chicago, IL 60606;

Region VI, Federal Regional Center, Denton,
TX 76201;

Region VII, 911 Walnut Street, Room 300,
Kansas City, MO 64106;

Region VIII, Denver Federal Center, Bldg.
710, Denver, CO 80225-0267;

Region XI, Building 105, Presidio of San
Francisco, CA 94129;

Region X, Federal Regional Center, 130-228th
Street, SW., Bothell, WA 98021-9796.

(b) Time. Materials will be made
available for public inspection and
copying during the normal hours of
business.

(c) FEMA will furnish reasonable
copying services at fees specified in
subpart C. Such reproduction services
as are required will be arranged by the
Office of Administrative Support in the
headquarters or by regional offices as
appropriate.

(d) Handling of materials. The unlaw-
ful removal or mutilation of materials
is forbidden by law and is punishable
by fine or Iimprisonment or both.
FEMA personnel making materials
available will ensure that all materials
provided for inspection and copying are
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returned in the same condition as pro-
vided.

[44 FR 50287, Aug. 27, 1979, as amended at 47
FR 13149, Mar. 29, 1982; 48 FR 44542, Sept. 29,
1983; 50 FR 40006, Oct. 1, 1985]

§5.27 Deletion of identifying details.

To the extent required to prevent a
clearly unwarranted invasion of per-
sonal privacy, FEMA may delete iden-
tifying details when making available
or publishing an opinion, statement of
policy, interpretation, or staff manual
or instruction. However, the justifica-
tion for each deletion will be explained
fully in writing, and will require the
concurrence of the General Counsel. A
copy of the justification will be at-
tached to the material containing the
deletion and a copy will also be fur-
nished to the Headquarters FOIA Offi-
cer or appropriate Regional Director.

§5.28 Indexes.

FEMA will maintain and make avail-
able for public inspection and copying
current indexes arranged by subject
matter providing identifying informa-
tion for the public regarding any mat-
ter issued, adopted, or promulgated
after July 4, 1967, and described in
§5.25. FEMA will publish quarterly and
make available copies of each index or
supplements thereto. The indexes will
be maintained for public inspection at
the location described in §5.26.

§5.29 Effect of failure to make infor-
mation materials available.

Materials requested to be made avail-
able pursuant to §5.24 that affect a
member of the public may be relied
upon, used, or cited as precedent by
FEMA against any private party only
if (a) they have been indexed and either
made available or published as required
by 5 U.S.C. 552(a)(2), or (b) the private
party has actual and timely notice of
their terms.

Subpart C—Fees

§5.40 Copies of FEMA records avail-
able at a fee.

One copy of FEMA records not avail-
able free of charge will be provided at
a fee as provided in §5.46. A reasonable
number of additional copies will be
provided for the applicable fee where
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reproduction services are not readily
obtainable from private commercial
sources.

§5.41 FEMA publications.

Anyone may obtain FEMA publica-
tions without charge from the FEMA
Headquarters, Regional Offices and
from FEMA, P.O. Box 8181, Wash-
ington, DC 20024 in accordance with
standard operating procedures, includ-
ing limitation on numbers of specific
individual publications. FEMA Films
may be obtained on loan or certain of
these films may be purchased, in which
case fees will be charged as set out in
a FEMA catalogue. Non-exempt FEMA
research reports are available from the
National Technical Information Serv-
ice, United States Department of Com-
merce, which establishes its own fee
schedule. Charges, if any, for these
items and similar user charges are es-
tablished in accordance with other pro-
visions of law as, for example, 31 U.S.C.
9701 and are not deemed search and du-
plication charges hereunder.

[44 FR 50287, Aug. 27, 1979, as amended at 48
FR 44542, Sept. 29, 1983; 50 FR 40006, Oct. 1,
1985]

§5.42 Fees to be charged—categories
of requesters.

(a) There are four categories of FOIA
requesters: Commercial use requesters;
representatives of news media; edu-
cational and noncommercial scientific
institutions; and all other requesters.
The time limits for processing requests
shall only begin upon receipt of a prop-
er request which reasonably identifies
records being sought. The Freedom of
Information Reform Act of 1986 pre-
scribes specific levels of fees for each of
these categories:

(1) When records are being requested
for commercial use, the fee policy of
FEMA is to levy full allowable direct
cost of searching for, reviewing for re-
lease, and duplicating the records
sought. Commercial users are not enti-
tled to two hours of free search time
nor 100 free pages of reproduction of
documents. The full allowable direct
cost of searching for and reviewing
records will be charged even if there is
ultimately no disclosure of records.
Commercial use is defined as a use that
furthers the commercial, trade or prof-
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it interests of the requester or person
on whose behalf the request is made. In
determining whether a requester falls
within the commercial use category,
FEMA will look to the use to which a
requester will put the documents re-
quested. Where a requester does not ex-
plain his/her use, or where his/her ex-
planation is insufficient to permit a de-
termination of the nature of the use,
FEMA shall require the requester to
provide information regarding the use
to be made of the information and if
the request does not include an agree-
ment to pay all appropriate fees,
FEMA will process such request only
up to the $30.00 threshold which is the
estimated cost to FEMA to collect fees
which we are prohibited from charging
by law. Requesters must reasonably de-
scribe the records sought.

(2) When records are being requested
by representatives of the news media,
the fee policy of FEMA is to levy repro-
duction charges only, excluding
charges for the first 100 pages. Rep-
resentatives of the news media refers
to any person actively gathering news
for an entity that is organized and op-
erated to publish or broadcast news to
the public. The term news means infor-
mation that is about current events or
that would be of current interest to the
public. Examples of news media enti-
ties include television or radio stations
broadcasting to the public at large, and
publishers of periodicals (but only in
those instances where they can qualify
as disseminators of ‘“‘news’’) who make
their products available for purchase or
subscription by the general public.
These examples are not intended to be
all-inclusive. As traditional methods of
news delivery evolve (i.e., electronic
dissemination of newspapers through
telecommunications services), such al-
ternative media would be included in
this category. In the case of “‘free-
lance” journalists, they may be re-
garded as working for a news organiza-
tion if they can demonstrate a solid
basis for expecting publication through
that organization, even though not ac-
tually employed by it. For example, a
publication contract would be the
clearest proof, but FEMA may also
look to the past publication record,
press accreditation, guild membership,
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business registration, Federal Commu-
nications Commission licensing, or
similar credentials of a requester in
making this determination. To be eli-
gible for inclusion in this category, re-
questers must meet the criteria speci-
fied in this section and his or her re-
quest must not be made for a commer-
cial use basis as that term is defined
under paragraph (a)(1) of this section.
A request for records supporting the
news dissemination function of the re-
quester shall not be considered to be a
request that is for a commercial use.
Requesters must reasonably describe
the records sought.

(3) When records are being requested
by an educational or noncommercial
scientific institution whose purpose is
scholarly or scientific research, the fee
policy of FEMA is to levy reproduction
charges only, excluding charges for the
first 100 pages. Educational institution
refers to a preschool, a public or pri-
vate elementary or secondary school,
an institution of graduate higher edu-
cation, an institution of undergraduate
higher education, an institution of pro-
fessional education and an institution
of vocational education, which oper-
ates a program or programs of schol-
arly research. Noncommercial sci-
entific institution refers to an institu-
tion that is not operated on a commer-
cial basis as that term is defined under
paragraph (a)(1) of this section and
which is operated solely for the pur-
pose of conducting scientific research,
the results of which are not intended to
promote any particular product or in-
dustry. To be eligible for inclusion in
this category, requesters must show
that the request is being made under
the auspices of a qualifying institution
and that the records are not sought for
a commercial use, but are sought in
furtherance of scholarly (if the request
is from an educational institution) or
scientific (if the request is from a non-
commercial scientific institution) re-
search. Requesters must reasonably de-
scribe the records sought.

(4) For any other request which does
not meet the criteria contained in
paragraphs (a)(1) through (3) of this
section, the fee policy of FEMA is to
levy full reasonable direct cost of
searching for and duplicating the
records sought, except that the first 100
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pages of reproduction and the first two
hours of search time shall be furnished
without charge. The first two hours of
computer search time is based on the
hourly cost of operating the central
processing unit and the operator’s
hourly salary plus 16 percent. When the
cost of the computer search, including
the operator time and the cost of oper-
ating the computer to process the re-
quest, equals the equivalent dollar
amount of two hours of the salary of
the person performing the search, i.e.,
the operator, FEMA shall begin assess-
ing charges for computer search. Re-
quests from individuals requesting
records about themselves filed in
FEMA'’s systems of records shall con-
tinue to be treated under the fee provi-
sions of the Privacy Act of 1974 which
permit fees only for reproduction. Re-
questers must reasonably describe the
records sought.

(b) Except for requests that are for a
commercial use, FEMA may not charge
for the first two hours of search time
or for the first 100 pages of reproduc-
tion. However, a requester may not file
multiple requests at the same time,
each seeking portions of a document or
documents, solely in order to avoid
payment of fees. When FEMA believes
that a requester or, on rare occasions,
a group of requesters acting in concert,
is attempting to break a request down
into a series of requests for the purpose
of evading the assessment of fees,
FEMA may aggregate any such re-
quests and charge accordingly. For ex-
ample, it would be reasonable to pre-
sume that multiple requests of this
type made within a 30-day period had
been made to avoid fees. For requests
made over a longer period, however,
FEMA must have a solid basis for de-
termining that aggregation is war-
ranted in such cases. Before aggre-
gating requests from more than one re-
quester, FEMA must have a concrete
basis on which to conclude that the re-
questers are acting in concert and are
acting specifically to avoid payment of
fees. In no case may FEMA aggregate
multiple requests on unrelated subjects
from one requester.

(¢) In accordance with the prohibi-
tion of section (4)(A)(iv) of the Free-
dom of Information Act, as amended,
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FEMA shall not charge fees to any re-
quester, including commercial use re-
questers, if the cost of collecting a fee
would be equal to or greater than the
fee itself.

(1) For commercial use requesters, if
the direct cost of searching for, review-
ing for release, and duplicating the
records sought would not exceed $30.00,
FEMA shall not charge the requester
any costs.

(2) For requests from representatives
of news media or educational and non-
commercial scientific institutions, ex-
cluding the first 100 pages which are
provided at no charge, if the duplica-
tion cost would not exceed $30.00,
FEMA shall not charge the requester
any costs.

(3) For all other requests not falling
within the category of commercial use
requests, representatives of news
media, or educational and noncommer-
cial scientific institutions, if the direct
cost of searching for and duplicating
the records sought, excluding the first
two hours of search time and first 100
pages which are free of charge, would
not exceed $30.000, FEMA shall not
charge the requester any costs.

[52 FR 13677, Apr. 24, 1987]

§5.43 Waiver or reduction of fees.

(a) FEMA may waive all fees or levy
a reduced fee when disclosure of the in-
formation requested is deemed to be in
the public interest because it is likely
to contribute significantly to public
understanding of the operations or ac-
tivities of the Federal Government and
is not primarily in the commercial in-
terest of the requester.

(b) A fee waiver request shall indi-
cate how the information will be used,
to whom it will be provided, whether
the requester intends to use the infor-
mation for resale at a fee above actual
cost, any personal or commercial bene-
fits that the requester reasonably ex-
pects to receive by the disclosure, pro-
vide justification to support how re-
lease would benefit the general public,
the requester’s and/or intended user’s
identity and qualifications, expertise
in the subject area and ability and in-
tention to disseminate the information
to the public.

[52 FR 13678, Apr. 24, 1987]
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§5.44 Prepayment of fees.

(a) When FEMA estimates or deter-
mines that allowable charges that a re-
quester may be required to pay are
likely to exceed $250.00, FEMA may re-
quire a requester to make an advance
payment of the entire fee before con-
tinuing to process the request.

(b) When a requester has previously
failed to pay a fee charged in a timely
fashion (i.e., within 30 days of the date
of the billing), FEMA may require the
requester to pay the full amount owed
plus any applicable interest as provided
in §5.46(d), and to make an advance
payment of the full amount of the esti-
mated fee before the agency begins to
process a new request or a pending re-
quest from that requester.

() When FEMA acts under para-
graphs (a) or (b) of this section, the ad-
ministrative time limits prescribed in
subsection (a)(6) of the FOIA (i.e., 10
working days from the receipt of ini-
tial requests and 20 working days from
receipt of appeals from initial denial,
plus permissible extensions of these
time limits) will begin only after
FEMA has received fee payments de-
scribed under paragraphs (a) or (b) of
this section.

[52 FR 13678, Apr. 24, 1987]

§5.45 Form of payment.

Payment shall be by check or money
order payable to the Federal Emer-
gency Management Agency and shall
be addressed to the official designated
by FEMA in correspondence with the
requestor or to the Headquarters FOIA
Officer or Regional FOIA Officer, as ap-
propriate.

[44 FR 50287, Aug. 27, 1979, as amended at 48
FR 44542, Sept. 29, 1983]

§5.46 Fee schedule.

(a) Manual searches for records. FEMA
will charge at the salary rate(s), (i.e.,
basic hourly pay rate plus 16 percent)
of the employee(s) conducting the
search. FEMA may assess charges for
time spent searching, even if the agen-
cy fails to locate the records or if
records located are determined to be
exempt from disclosure. FEMA may as-
sess charges for time spent searching,
even if FEMA fails to locate the
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records or if records located are deter-
mined to be exempt from disclosure.

(b) Computer searches for records.
FEMA will charge the actual direct
cost of providing the service. This will
include the cost of operating the cen-
tral processing unit (CPU) for that por-
tion of operating time that is directly
attributable to searching for records
responsive to a FOIA request and oper-
ator/programmer salary apportionable
to the search. FEMA may assess
charges for time spent searching, even
if FEMA fails to locate the records or
if records located are determined to be
exempt from disclosure.

(c) Duplication costs. (1) For copies of
documents reproduced on a standard
office copying machine in sizes up to
8%2x 14 inches, the charge will be $.15
per page.

(2) The fee for reproducing copies of
records over 8%:x14 inches or whose
physical characteristics do not permit
reproduction by routine electrostatic
copying shall be the direct cost of re-
producing the records through govern-
ment or commercial sources. If FEMA
estimates that the allowable duplica-
tion charges are likely to exceed $25, it
shall notify the requester of the esti-
mated amount of fees, unless the re-
quester has indicated in advance his/
her willingness to pay fees as high as
those anticipated. Such a notice shall
offer a requester the opportunity to
confer with agency personnel with the
objective of reformulating the request
to meet his/her needs at a lower cost.

(3) For copies prepared by computer,
such as tapes or printouts, FEMA shall
charge the actual cost, including oper-
ator time, of production of the tape or
printout. If FEMA estimates that the
allowable duplication charges are like-
ly to exceed $25, it shall notify the re-
quester of the estimated amount of
fees, unless the requester has indicated
in advance his/her willingness to pay
fees as high as those anticipated. Such
a notice shall offer a requester the op-
portunity to confer with agency per-
sonnel with the objective of reformu-
lating the request to meet his/her
needs at a lower cost.

(4) For other methods of reproduction
or duplication, FEMA shall charge the
actual direct costs of producing the
document(s). If FEMA estimates that
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the allowable duplication charges are
likely to exceed $25, it shall notify the
requester of the estimated amount of
fees, unless the requester has indicated
in advance his/her willingness to pay
fees as high as those anticipated. Such
a notice shall offer a requester the op-
portunity to confer with agency per-
sonnel with the objective of reformu-
lating the request to meet his/her
needs at a lower cost.

(d) Interest may be charged to those
requesters who fail to pay fees charged.
FEMA may begin assessing interest
charges on the amount billed starting
on the 31st day following the day on
which the billing was sent. Interest
will be at the rate prescribed in section
3717 of Title 31 U.S.C. and will accrue
from the date of the billing.

(e) FEMA shall use the most efficient
and least costly methods to comply
with requests for documents made
under the FOIA. FEMA may choose to
contract with private sector services to
locate, reproduce and disseminate
records in response to FOIA requests
when that is the most efficient and
least costly method. When documents
responsive to a request are maintained
for distribution by agencies operating
statutory-based fee schedule programs,
such as but not limited to the Govern-
ment Printing Office or the National
Technical Information Service, FEMA
will inform requesters of the steps nec-
essary to obtain records from those
sources.

[52 FR 13678, Apr.24, 1987, as amended at 52
FR 33410, Sept. 3, 1987]

§5.47 Appeals regarding fees.

A requestor whose application for a
fee waiver or a fee reduction is denied
may appeal that decision to the Deputy
Director in the manner prescribed in
subpart D.

Subpart D—Described Records

§5.50 General.

(a) Except for records made available
pursuant to subpart B, FEMA shall
promptly make records available to a
requestor pursuant to a request which
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reasonably described such records un-
less FEMA invokes an exemption pur-
suant to subpart E. Although the bur-
den of reasonable description of the
records rests with the requestor, FEMA
will assist in identification to the ex-
tent practicable. Where requested
records may be involved in litigation
or other judicial proceedings in which
the United States is a party, the proce-
dures set forth under §5.8 shall be fol-
lowed.

(b) Upon receipt of a request which
does not reasonably describe the
records requested, FEMA may contact
the requestor to seek a more specific
description. The 10-day time limit set
forth in §5.52 will not start until a re-
quest reasonably describing the records
is received in the office of the appro-
priate official identified in §5.51.

§5.51 Submission of requests for de-
scribed records.

(a) For records located in the FEMA
Headquarters, requests shall be sub-
mitted in writing, to the Headquarters
FOIA Officer, Federal Emergency Man-
agement Agency, Washington, DC
20472. For records located in the FEMA
Regional Offices, requests shall be sub-
mitted to the appropriate Regional
FOIA Officer, at the address listed in
§5.26. Requests should bear the legend
“Freedom of Information Request”
prominently marked on both the face
of the request letter and the envelope.
The 10-day time limit for agency deter-
minations set forth in §5.52 shall not
start until a request is received in the
office of the appropriate official identi-
fied in this paragraph.

(b) The Headquarters FOIA Officer
shall respond to questions concerning
the proper office to which Freedom of
Information requests should be ad-
dressed.

§5.52 Review of requests.

(a) Upon receipt of a request for in-
formation, the Headquarters FOIA Offi-
cer, or the Regional FOIA Officer for a
regional office, will forward the re-
quest to the FEMA office which has
custody of the record.

(b) Upon any request for records
made pursuant to §5.20, §5.24, or §5.51,
the office having custody of the records
shall determine within 10 workdays,
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after receipt of any such request in the
office of the appropriate official identi-
fied in §5.51 whether to comply with
the request. If the request is approved,
the office having custody of the record
shall notify the requestor and the
Headquarters FOIA Officer whether re-
quest originated in Headquarters, Re-
gion or field.

[44 FR 50287, Aug. 27, 1979, as amended at 50
FR 40006, Oct. 1, 1985; 53 FR 2740, Feb. 1, 1988]

§5.53 Approval of request.

When a request is approved, records
will be made available promptly in ac-
cordance with the terms of the regula-
tion. Copies may be furnished or the
records may be inspected and copied as
provided in §5.26.

§5.54 Denial of request of records.

(a) Each of the following officials
within FEMA, any official designated
to act for the official, or any official
redelegated authority by such officials
shall have the authority to make ini-
tial denials of requests for disclosure of
records in his or her custody, and shall,
in accordance with 5 U.S.C. 552(a)(6)(C)
be the responsible official for denial of
records under this part.

(1) Deputy Director

(2) [Reserved]

(3) Federal Insurance Administrator

(4) Associate Directors

(5) United States Fire Administrator

(6) Chief of Staff

(7) Office Directors

(8) General Counsel

(9) Inspector General

(10) Comptroller

(11) Regional Directors

(b) If a request is denied, the appro-
priate official listed in paragraph (a) of
this section shall except as provided in
§5.56 advise the requestor within 10
workdays of receipt of the request by
the official specified in §5.51 and fur-
nish written reasons for the denial. The
denial will (1) describe the record or
records requested, (2) state the reasons
for nondisclosure pursuant to subpart
E, (3) state the name and title or posi-
tion of the official responsible for the
denial of such request, and (4) state the
requestor’s appeal rights.

(c) In the event FEMA cannot locate
requested records the appropriate offi-
cial specified in paragraph (a) of this
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section will inform the requestor (1)
that the agency has determined at the
present time to deny the request be-
cause the records have not yet been
found or examined, but (2) that the
agency will review the request within a
specified number of days, when the
search or examination is expected to be
complete. The denial letter will state
the name and title or position of the
official responsible for the denial of
such request. In such event, the re-
questor may file an agency appeal im-
mediately, pursuant to §5.55.

[44 FR 50287, Aug. 27, 1979, as amended at 48
FR 44542, Sept. 29, 1983; 50 FR 40006, Oct. 1,
1985; 51 FR 34604, Sept. 30, 1986]

§5.55 Appeal within FEMA of denial of
request.

(@) A requestor denied access, in
whole or in part, to FEMA records may
appeal that decision within FEMA. All
appeals should be addressed to the

Headquarters FOIA Officer, Federal
Emergency Management Agency,
Washington, DC, 20472 regardless of

whether the denial being appealed was
made at Headquarters, in a field office,
or by a Regional Director.

(b) An appeal must be received in the
Headquarters FOIA Office no later than
thirty calendar days after receipt by
the requestor of the initial denial.

(c) An appeal must be in writing and
should contain a brief statement of the
reasons why the records should be re-
leased and enclose copies of the initial
request and denial. The appeal letter
should bear the legend, “FREEDOM OF
INFORMATION APPEAL,” conspicu-
ously marked on both the face of the
appeal letter and on the envelope.
FEMA has twenty workdays after the
receipt of an appeal to make a deter-
mination with respect to such appeal.
The twenty day time limit shall not
begin to run until the appeal is re-
ceived by the Headquarters FOIA Offi-
cer. Misdirected appeals should be
promptly forwarded to that office.

(d) The Headquarters FOIA Officer
will submit the appeal to the Deputy
Director for final administrative deter-
mination.

(e) The Deputy Director shall be the
deciding official on all appeals except
in those cases in which the initial de-
nial was made by him/her. If the Dep-
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uty Director made the initial denial,
the Director will be the deciding offi-
cial on any appeal from that denial. In
the absence of the Deputy Director, or
in case of a vacancy in that office, the
Director may designate another FEMA
official to perform the Deputy’s func-
tions.

(f) If an appeal is filed in response to
a tentative denial pending locating
and/or examination of records, as de-
scribed in §5.53(c), FEMA will continue
to search for and/or examine the re-
quested records and will issue a re-
sponse immediately upon completion
of the search and/or examination. Such
action in no way suspends the time for
FEMA's response to the requestor’s ap-
peal which FEMA will continue to
process regardless of the response
under this paragraph.

(g) If a requestor files suit pending an
agency appeal, FEMA nonetheless will
continue to process the appeal, and will
furnish a response within the twenty
day time limit set out in paragraph (c)
of this section.

(h) If, on appeal, the denial of the re-
quest for records is in whole or in part
upheld, the Deputy Director will
promptly furnish the requestor a copy
of the ruling in writing within the
twenty day time limit set out in para-
graph (c) of this section except as pro-
vided in §5.55. The notification letter
shall contain:

(1) A brief description of the record
or records requested;

(2) A statement of the legal basis for
nondisclosure;

(3) A statement of the name and title
or position of the official or officials
responsible for the denial of the initial
request as described in §5.54 and the de-
nial of the appeal as described in para-
graph (f) of this section, and

(4) A statement of the requestor’s
rights of judicial review.

[44 FR 50287, Aug. 27, 1979, as amended at 45
FR 1422, Jan. 7, 1980; 50 FR 40006, Oct. 1, 1985]

§5.56 Extension of time limits.

In unusual circumstances as specified
in this section, the time limits pre-
scribed in §§5.52 and 5.55 may be ex-
tended by an official named in §5.54(a)
who will provide written notice to the
requestor setting forth the reasons for
such extension and the date on which a
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determination is expected. Such notice
will specify no date that would result
in an extension of more than ten work
days. In unusual circumstances, the
Headquarters FOIA Officer may au-
thorize more than one extension, di-
vided between the initial request stage
and the appeals stage, but in no event
will the combined periods of extension
exceed ten work days. As used in this
section, ‘“‘unusual circumstances” in-
clude only those circumstances where
extension of time is reasonably nec-
essary to the proper processing of the
particular request. Examples include:

(a) The need to search for and collect
the requested records from field facili-
ties or other establishments that are
separate from the office processing the
request; or

(b) The need to search for, collect,
and appropriately examine a volumi-
nous amount of separate and distinct
records which are demanded in a single
request; or

(c) The need for consultation, which
shall be conducted with all practicable
speed, with another agency or with a
non-Federal source having a substan-
tial interest in the determination of
the request or among two or more com-
ponents of FEMA having substantial
subject matter interest therein.

§5.57 Predisclosure notification proce-
dures for confidential commercial
information.

(a) In general. Business information
provided to FEMA by a business sub-
mitter shall not be disclosed pursuant
to a Freedom of Information Act
(FOIA) request except in accordance
with this section. For purposes of this
section, the following definitions
apply:

(1) Confidential commercial information
means records provided to the govern-
ment by a submitter that arguably
contain material exempt from release
under Exemption 4 of the Freedom of
Information Act, 5 U.S.C 552(b)(4), be-
cause disclosure could reasonably be
expected to cause substantial competi-
tive harm.

(2) Submitter means any person or en-
tity who provides confidential commer-
cial information to the government.
The term submitter includes, but is not
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limited to, corporations, State govern-
ments, and foreign governments.

(b) Notice to business submitters. FEMA
shall provide a submitter with prompt
notice of receipt of a Freedom of Infor-
mation Act request encompassing its
business information whenever re-
quired in accordance with paragraph
(c) of this section, and except as pro-
vided in paragraph (g) of this section.
The written notice shall either describe
the exact nature of the business infor-
mation requested or provide copies of
the records or portions of records con-
taining the business information.

() When notice is required. (1) For
confidential commercial information
submitted prior to January 1, 1988,
FEMA shall provide a submitter with
notice of receipt of a FOIA request
whenever:

(i) The records are less than 10 years
old and the information has been des-
ignated by the submitter as confiden-
tial commercial information;

(if) FEMA has reason to believe that
disclosure of the information could
reasonably result in commercial or fi-
nancial injury to the submitter; or

(iii) The information is subject to
prior express commitment of confiden-
tiality given by FEMA to the sub-
mitter.

(2) For confidential commercial in-
formation submitted to FEMA on or
after January 1, 1988, FEMA shall pro-
vide a submitter with notice of receipt
of a FOIA request whenever:

(i) The submitter has in good faith
designated the information as commer-
cially or financially sensitive informa-
tion; or

(if) FEMA has reason to believe that
disclosure of the information could
reasonably result in commercial or fi-
nancial injury to the submitter.

(3) Notice of a request for confiden-
tial commercial information falling
within paragraph (c)(2)(i) of this sec-
tion shall be required for a period of
not more than 10 years after the date
of submission unless the submitter re-
quests, and provides acceptable jus-
tification for, a specific notice period
of greater duration.

(4) Whenever possible, the submit-
ter’s claim of confidentiality shall be
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supported by a statement or certifi-
cation by an officer or authorized rep-
resentative of the company that the in-
formation in question is in fact con-
fidential commercial or financial infor-
mation and has not been disclosed to
the public.

(d) Opportunity to object to disclosure.
(1) Through the notice described in
paragraph (b) of this section, FEMA
shall afford a submitter 7 working days
within which to provide FEMA with a
detailed statement of any objection to
disclosure. Such statement shall speci-
fy all grounds for withholding any of
the information under any exemptions
of the Freedom of Information Act and,
in the case of Exemption 4, shall dem-
onstrate why the information is con-
tended to be a trade secret or commer-
cial or financial information which is
considered privileged or confidential.
Information provided by a submitter
pursuant to this paragraph may itself
be subject to disclosure under the
FOIA.

(2) When notice is given to a sub-
mitter under this section, FEMA shall
notify the requester that such notice
has been given to the submitter. The
requester will be further advised that a
delay in responding to the request, i.e.,
10 working days after receipt of the re-
quest by FEMA or 20 working days
after receipt of the request by FEMA if
the time limits are extended under un-
usual circumstances permitted by the
FOIA, may be considered a denial of ac-
cess to records and the requester may
proceed with an administrative appeal
or seek judicial review, if appropriate.

(e) Notice of intent to disclose. FEMA
shall consider carefully a submitter’s
objections and specific grounds for non-
disclosure prior to determining wheth-
er to disclose business information.
Whenever FEMA decides to disclose
business information over the objec-
tion of a submitter, FEMA shall for-
ward to the submitter a written notice
which shall include:

(1) A statement of the reasons for
which the submitter’s disclosure objec-
tions were not sustained;

(2) A description of the business in-
formation to be disclosed; and

(3) A specified disclosure date, which
is 7 working days after the notice of
the final decision to release the re-

41

§5.59

quested information has been mailed to
the submitter. FEMA shall inform the
submitter that disclosure will be made
by the specified disclosure date, unless
the submitter seeks a court injunction
to prevent its release by the date.
When notice is given to a submitter
under this section, FEMA shall notify
the requester that such notice has been
given to the submitter and the pro-
posed date for disclosure.

(f) Notice of lawsuit. (1) Whenever a re-
quester brings legal action seeking to
compel disclosure of business informa-
tion covered by paragraph (c) of this
section, FEMA shall promptly notify
the submitter.

(2) Whenever a submitter brings legal
action seeking to prevent disclosure of
business information covered by para-
graph (c) of this section, FEMA shall
promptly notify the requester.

(g) Exception to notice requirement.
The notice requirements of this section
shall not apply if:

(1) FEMA determines that the infor-
mation shall not be disclosed;

(2) The information has been pub-
lished or otherwise officially made
available to the public;

(3) Disclosure of the information is
required by law (other than 5 U.S.C.
552); or

(4) The information was required in
the course of a lawful investigation of
a possible violation of criminal law.

[53 FR 2740, Feb. 1, 1988]

§5.58 Exhaustion
remedies.

Any person making a request to
FEMA for records under this part shall
be deemed to have exhausted his ad-
ministrative remedies with respect to
the request if the agency fails to com-
ply with the applicable time limit pro-
visions set forth in §§5.52 and 5.55.

[44 FR 50287, Aug. 27, 1979. Redesignated at 53
FR 2740, Feb. 1, 1988]

of administrative

§5.59 Judicial relief available to the
public.

Upon denial of a requestor’s appeal
by the Deputy Director the requester
may file a complaint in a district court
of the United States in the district in
which the complainant resides, or has
his principal place of business, or in
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which the agency records are situated,
or in the District of Columbia, pursu-
ant to 5 U.S.C. 552(a)(4)(B).

[44 FR 50287, Aug. 27, 1979. Redesignated at 53
FR 2740, Feb. 1, 1988]

§5.60 Disciplinary action against em-
ployees for “arbitrary or capri-
cious” denial.

Pursuant to 5 U.S.C. 552(a)(4)(F),
whenever the district court, described
in §5.59 orders the production of any
FEMA records improperly withheld
from the complainant and assesses
against the United States reasonable
attorney fees and other litigation
costs, and the court additionally issues
a written finding that the cir-
cumstances surrounding the with-
holding raise questions whether FEMA
personnel acted arbitrarily or capri-
ciously with respect to the with-
holding, the Special Counsel in the
Merit Systems Protection Board is re-
quired to initiate a proceeding to de-
termine whether disciplinary action is
warranted against the officer or em-
ployee who primarily was responsible
for the withholding. The Special Coun-
sel after investigation and consider-
ation of the evidence submitted, sub-
mits findings and recommendations to
the Director of FEMA and sends copies
of the findings and recommendations
to the officer or employee or his or her
representative. The law requires the
Director to take any corrective action
which the Special Counsel rec-
ommends.

[44 FR 50287, Aug. 27, 1979, as amended at 45
FR 1422, Jan. 7, 1980. Redesignated and
amended at 53 FR 2740, Feb. 1, 1988]

§5.61 Contempt for noncompliance.

In the event of noncompliance by
FEMA with an order of a district court
pursuant to §5.60, the district court
may punish for contempt the FEMA

employee responsible for the non-
compliance, pursuant to 5 U.S.C.
552(a)(4)(G).

[44 FR 50287, Aug. 27, 1979, as amended at 45
FR 1422, Jan. 7, 1980; 50 FR 40006, Oct. 1, 1985.
Redesignated and amended at 53 FR 2740,
Feb. 1, 1988]

42

44 CFR Ch. | (10-1-06 Edition)

Subpart E—Exemptions

§5.70 General.

The exemptions enumerated in 5
U.S.C. 552(b), under which the provi-
sions for availability of records and in-
formational materials will not apply,
are general in nature. FEMA will de-
cide each case on its merits in accord-
ance with the FEMA policy expressed
in subpart A.

§5.71 Categories of records exempt
from disclosure under 5 U.S.C. 552.

5 U.S.C. 552(b) provides that the re-
quirements of the statute do not apply
to matters that are:

(a) Specifically authorized under cri-
teria established by an Executive Order
to be kept secret in the interest of na-
tional defense or foreign policy and
are, in fact, properly classified pursu-
ant to such Executive Order.

(b) Related solely to the internal per-
sonnel rules and practices of an agen-
cy.

(c) Specifically exempted from dis-
closure by statute other than section
552(b) of title 5, provided that such
statute (1) requires that the matters be
withheld from the public in such a
manner as to leave no discretion on the
issue or (2) establishes particular cri-
teria for withholding or refers to par-
ticular types of matter to be withheld.

(d) Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential.

(e) Inter-agency or intra-agency
memoranda or letters which would not
be available by law to a party other
than an agency in litigation with the
agency.

(f) Personnel and medical files and
similar files the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy.

(9) Records or information compiled
for law enforcement purposes, but only
to the extent that the production of
such law enforcement records or infor-
mation:

(1) Could reasonably be expected to
interfere  with  enforcement pro-
ceedings;

(2) Would deprive a person of a right
to a fair trial or an impartial adjudica-
tion;
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(3) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(4) Could reasonably be expected to
disclose the identity of a confidential
source, including a State, local, or for-
eign agency or authority or any pri-
vate institution which furnished infor-
mation on a confidential basis, and, in
the case of a record or information
compiled by a criminal law enforce-
ment authority in the course of a
criminal investigation, or by an agency
conducting a lawful national security
intelligence investigation, information
furnished by a confidential source;

(5) Would disclose techniques and
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be ex-
pected to risk circumvention of the
law; or

(6) Could reasonably be expected to
endanger the life or physical safety of
any individual.

(h) Contained in or related to exam-
ination, operating, or condition reports
prepared by, on behalf of, or for the use
of any agency responsible for the regu-
lation or supervision of financial insti-
tutions.

(i) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells. Any reasonably seg-
regable portion of a record shall be pro-
vided to any person requesting the
record after deletion of the portions
which are exempt under this section.

(J) Whenever a request is made which
involves access to records described in
paragraph (g)(1) of this section and the
investigation or proceeding involves a
possible violation of criminal law; and
there is reason to believe that the sub-
ject of the investigation or proceeding
is not aware of its pendency, and dis-
closure of the existence of the records
could reasonably be expected to inter-
fere with enforcement proceedings,
FEMA may, during only such time as
that circumstance continues, treat the
records as not subject to the require-
ments of 5 U.S.C. 552 and this subpart.

[44 FR 50287, Aug. 27, 1979, as amended at 52
FR 13679, Apr. 24, 1987]
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§5.72 Executive privilege exemption.

Where application of the executive
privilege exemption is desired, the
matter shall be forwarded to the Direc-
tor for consideration. If the request for
information is Congressional, only the
President may invoke the exemption.
Presidential approval is not necessarily
required if the request for information
is in connection with judicial or adju-
dicatory proceedings or otherwise. In
connection with judicial proceedings,
the response shall be coordinated with
the Department of Justice.

Subpart F—Subpoenas or Other
Legal Demands for Testimony
or the Production or Disclo-
sure of Records or Other Infor-
mation

SOURCE: 54 FR 11715, Mar. 22, 1989, unless
otherwise noted.

§5.80 Scope and applicability.

(a) This subpart sets forth policies
and procedures with respect to the dis-
closure or production by FEMA em-
ployees, in response to a subpoena,
order or other demand of a court or
other authority, of any material con-
tained in the files of the Agency or any
information relating to material con-
tained in the files of the Agency or any
information acquired by an employee
as part of the performance of that per-
son’s official duties or because of that
person’s official status.

(b) This subpart applies to State and
local judicial, administrative and legis-
lative proceedings, and Federal judicial
and administrative proceedings.

(c) This subpart does not apply to
Congressional requests or subpoenas
for testimony or documents, or to an
employee making an appearance solely
in his or her private capacity in judi-
cial or administrative proceedings that
do not relate to the Agency (such as
cases arising out of traffic accidents,
domestic relations, etc.).

§5.81 Statement of policy.

(a) It is the policy of FEMA to make
its records available to private liti-
gants to the same extent and in the
same manner as such records are made
available to members of the general
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public, except where protected from
disclosure by litigation procedural au-
thority (e.g., Federal Rules of Civil
Procedure) or other applicable law.

(b) It is FEMA'’s policy and responsi-
bility to preserve its human resources
for performance of the official func-
tions of the Agency and to maintain
strict impartiality with respect to pri-
vate litigants. Participation by FEMA
employees in private litigation in their
official capacities is generally contrary
to this policy.

§5.82 Definitions.

For purposes of this subpart, the fol-
lowing terms have the meanings as-
cribed to them in this section:

(a) Demand refers to a subpoena,
order, or other demand of a court of
competent jurisdiction, or other spe-
cific authority (e.g., an administrative
or State legislative body), signed by
the presiding officer, for the produc-
tion, disclosure, or release of FEMA
records or information or for the ap-
pearance and testimony of FEMA per-
sonnel as witnesses in their official ca-
pacities.

(b) Employee of the Agency includes all
officers and employees of the United
States appointed by or subject to the
supervision, jurisdiction or control of
the Director of FEMA.

(c) Private litigation refers to any
legal proceeding which does not in-
volve as a named party the United
States Government, or the Federal
Emergency Management Agency, or
any official thereof in his or her offi-
cial capacity.

§5.83 Authority to accept service of
subpoenas.

In all legal proceedings between pri-
vate litigants, a subpoena duces tecum
or subpoena ad testificandum or other
demand by a court or other authority
for the production of records held by
FEMA Regional offices or for the oral
or written testimony of FEMA Re-
gional employees should be addressed
to the appropriate Regional Director
listed in §5.26. For records or testi-
mony of the Office of Inspector Gen-
eral, the subpoena should be addressed
to the Inspector General, FEMA, Wash-
ington, DC 20472. For all other records
or testimony, the subpoena should be
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addressed to the General Counsel,
FEMA, Washington, DC 20472. No other
official or employee of FEMA is au-
thorized to accept service of subpoenas
on behalf of the Agency.

§5.84 Production of documents in pri-
vate litigation.

(a) The production of records held by
FEMA in response to a subpoena duces
tecum or other demand issued pursuant
to private litigation, whether or not
served in accordance with the provi-
sions of §5.83 of this subpart, is prohib-
ited absent authorization by the Gen-
eral Counsel or, as to records of the Of-
fice of the Inspector General, by the In-
spector General.

(b) Whenever an official or employee
of FEMA, including any Regional Di-
rector, receives a subpoena or other de-
mand for the production of Agency doc-
uments or material, he or she shall im-
mediately notify and provide a copy of
the demand to the General Counsel, un-
less the subpoena or demand seeks the
production of documents or material
maintained by the Office of Inspector
General, in which case a copy of the de-
mand shall be provided to the Inspector
General.

(c) The General Counsel (or Inspector
General), after consultation with other
appropriate officials as deemed nec-
essary, shall promptly determine
whether to disclose the material or
documents identified in the subpoena
or other demand. Generally, authoriza-
tion to furnish the requested material
or documents shall not be withheld un-
less their disclosure is prohibited by
relevant law or for other compelling
reasons.

(d) Whenever a subpoena or demand
commanding the production of any
record is served upon any Agency em-
ployee other than as provided in §5.83
of this subpart, or the response to a de-
mand is required before the receipt of
instructions from the General Counsel
(or Inspector General), such employee
shall appear in response thereto, re-
spectfully decline to produce the
record(s) on the ground that it is pro-
hibited by this section and state that
the demand has been referred for the
prompt consideration of the General
Counsel (or, where appropriate, the In-
spector General).
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(e) Where the release of documents in
response to a subpoena duces tecum is
authorized by the General Counsel (or,
as to documents maintained by the Of-
fice of Inspector General, the Inspector
General), the official having custody of
the requested records will furnish,
upon the request of the party seeking
disclosure, authenticated copies of the
documents. No official or employee of
FEMA shall respond in strict compli-
ance with the terms of a subpoena
duces tecum unless specifically author-
ized by the General Counsel (or Inspec-
tor General).

§5.85 Authentication and attestation
of copies.

The Director, Deputy Director, Asso-
ciate Directors, Administrators, the
General Counsel, the Docket Clerk, In-
spector General, Regional Directors,
and their designees, and other heads of
offices having possession of records are
authorized in the name of the Director
to authenticate and attest for copies or
reproductions of records. Appropriate
fees will be charged for such copies or
reproductions based on the fee schedule
set forth in section 5.46 of this part.

§5.86 Production of documents in liti-
gation or other adjudicatory pro-
ceeding in which the United States
is a party.

Subpoenas duces tecum issued pursu-
ant to litigation or any other adjudica-
tory proceeding in which the United
States is a party shall be handled as
provided at §5.8.

§5.87 Testimony of FEMA employees
in private litigation.

(@) No FEMA employee shall testify
in response to a subpoena or other de-
mand in private litigation as to any in-
formation relating to material con-
tained in the files of the Agency, or
any information acquired as part of the
performance of that person’s official
duties or because of that person’s offi-
cial status, including the meaning of
Agency documents.

(b) Whenever a demand is made upon
a FEMA employee, other than an em-
ployee of the Office of Inspector Gen-
eral, for the disclosure of information
described in paragraph (a) of this sec-
tion, that employee shall immediately
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notify the Office of General Counsel.
Employees of the Office of Inspector
General shall notify the Inspector Gen-
eral of such demands. The General
Counsel (or Inspector General through
designated legal counsel), upon receipt
of such notice and absent waiver of the
general prohibition against employee
testimony at his or her discretion,
shall arrange with the appropriate
United States Attorney the taking of
such steps as are necessary to quash
the subpoena or seek a protective
order.

(c) In the event that an immediate
demand for testimony or disclosure is
made in circumstances which would
preclude prior notice to and consulta-
tion with the General Counsel (or In-
spector General), the employee shall
respectfully request from the demand-
ing authority a stay in the proceedings
to allow sufficient time to obtain ad-
vice of counsel.

(d) If the court or other authority de-
clines to stay the effect of the demand
in response to a request made in ac-
cordance with paragraph (c) of this sec-
tion pending consultation with coun-
sel, or if the court or other authority
rules that the demand must be com-
plied with irrespective of instructions
not to testify or disclose the informa-
tion sought, the employee upon whom
the demand has been made shall re-
spectfully decline to comply with the
demand, citing these regulations and
United States ex rel. Touhy v. Ragen, 340
U.S. 462 (1951).

§5.88 Testimony in litigation in which
the United States is a party.

(a) Whenever, in any legal proceeding
in which the United States is a party,
the attorney in charge of presenting
the case for the United States requests
it, the General Counsel shall arrange
for an employee of the Agency to tes-
tify as a witness for the United States.

(b) The attendance and testimony of
named employees of the Agency may
not be required in any legal proceeding
by the judge or other presiding officer,
by subpoena or otherwise. However, the
judge or other presiding officer may,
upon a showing of exceptional cir-
cumstances (such as a case in which a
particular named FEMA employee has
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direct personal knowledge of a mate-
rial fact not known to the witness
made available by the Agency) require
the attendance and testimony of
named FEMA personnel.

§5.89 Waiver.

The General Counsel (or, as to em-
ployees of the Office of Inspector Gen-
eral, the Inspector General) may grant,
in writing, a waiver of any policy or
procedure prescribed by this subpart,
where waiver is considered necessary
to promote a significant interest of the
Agency or for other good cause. In
granting such waiver, the General
Counsel (or Inspector General) shall at-
tach to the waiver such reasonable con-
ditions and limitations as are deemed
appropriate in order that a response in
strict compliance with the terms of a
subpoena duces tecum or the providing
of testimony will not interfere with the
duties of the employee and will other-
wise conform to the policies of this
part. The Director may, in his or her
discretion, review any decision to au-
thorize a waiver of any policy or proce-
dure prescribed by this subpart.
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Subpart A—General

§6.1 Purpose and scope of part.

This part sets forth policies and pro-
cedures concerning the collection, use
and dissemination of records main-
tained by the Federal Emergency Man-
agement Agency (FEMA) which are
subject to the provision of 5 U.S.C.
552a, popularly known as the ““Privacy
Act of 1974 (hereinafter referred to as
the Act). These policies and procedures
govern only those records as defined in
§6.2. Policies and procedures governing
the disclosure and availability of
records in general are in part 5 of this
chapter. This part also covers: (a) Pro-
cedures for notification to individuals
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