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SUBCHAPTER A—POLICY, PRACTICE AND PROCEDURE 

PART 200 [RESERVED] 

PART 201—RULES OF PRACTICE 
AND PROCEDURE 

Subpart A—General Information (Rule 1) 

Sec. 
201.1 Scope of rules. 
201.2 Mailing address; hours. 
201.3 Authentication of rules, orders, deter-

minations and decisions of the Adminis-
tration. 

201.4–201.5 [Reserved] 
201.6 Documents in foreign languages. 
201.7 Information; special instructions. 
201.8 Use of gender and number. 
201.9 Suspension, amendment, etc., of rules. 

Subpart B—Appearance and Practice 
Before the Administration (Rule 2) 

201.15 Appearance in person or by represent-
ative. 

201.16 Authority for representation. 
201.17 Written appearance. 
201.18 Practice before the Administration 

defined. 
201.19 Presiding officers. 
201.20 Attorneys at law. 
201.21 [Reserved] 
201.22 Firms and corporations. 
201.23 [Reserved] 
201.24 Suspension or disbarment. 
201.25 Statement of interest. 
201.26 Former employees. 

Subpart C—Parties (Rule 3) 

201.30 Parties; how designated. 
201.31 Public counsel. 
201.32 Substitution of parties. 

Subpart D—Form, Execution and Service of 
Documents (Rule 4) 

201.41 Form and appearance of documents 
filed with the Administration. 

201.42 Subscription, authentication of docu-
ments. 

201.43 Service by parties. 
201.44 Date of service. 
201.45 Certificate of service. 
201.46 Copies of documents for use of the 

Administration. 

Subpart E—Time (Rule 5) 

201.51 Computation. 
201.52 Additional time after service by mail. 
201.53 Extension of time to file documents. 
201.54 Reduction of time to file documents. 
201.55 Postponement of hearing. 

Subpart F—Rule Making (Rule 6) 

201.61 Petition for issuance, amendment, or 
repeal of rule or regulation. 

201.62 Notice of proposed rule making. 
201.63 Participation in rule making. 
201.64 Contents of rules. 
201.65 Effective date of rules. 

Subpart G—Formal Proceedings, Notice, 
Pleadings, Replies (Rule 7) 

201.71 Commencement of proceedings. 
201.72 Notice. 
201.73 Joinder of proceedings. 
201.74 Declaratory orders. 
201.75 Petitions—general. 
201.76 Applications for Government aid. 
201.77 Amendments or supplements to 

pleadings. 
201.78 Petition for leave to intervene. 
201.79 Motions. 
201.80 Answers to applications, petitions, or 

motions. 

Subpart H—Responsibilities and Duties of 
Presiding Officer (Rule 8) 

201.85 Commencement of functions of De-
partment of Transportation Office of 
Hearings. 

201.86 Presiding officer. 
201.87 Authority of presiding officer. 
201.88 Postponement or change of place by 

presiding officer. 
201.89 Disqualification of presiding officer. 

Subpart I—Summary Disposition (Rule 9) 

201.91 Filing of motions, answers. 
201.92 Ruling on motion. 
201.93 Review of ruling, appeal. 

Subpart J—Prehearing Conference; Settle-
ments; Procedural Agreements (Rule 
10) 

201.101 Prehearing conference. 
201.102 Prehearing rulings. 
201.103 Opportunity for agreement of parties 

and settlement of case. 

Subpart K—Discovery and Depositions 
(Rule 11) 

201.109 Discovery and production of docu-
ments. 

201.110 Depositions: request for orders to 
take; time of filing. 

201.111 Contents of order. 
201.112 Record of examination; oath; objec-

tions. 
201.113 Submission to witness, changes, 

signing. 
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201.114 Certification and filing by officer; 
copies. 

201.115 Waiver of objections and admissi-
bility. 

201.116 Time of filing. 
201.117 Inclusion in record. 
201.118 Witness fees; expenses of taking 

depositions. 

Subpart L—Subpoenas (Rule 12) 

201.121 Application for subpoena ad 
testificandum. 

201.122 Application for subpoena duces 
tecum. 

201.123 Standards for issuance of subpoena 
duces tecum. 

201.124 Service and quashing of subpoenas. 
201.125 Attendance and mileage fees. 
201.126 Service of subpoenas. 
201.127 Subpoena of Administration employ-

ees, documents, or things. 

Subpart M—Hearing Procedures (Rule 13) 

201.131 Presentation of evidence. 
201.132 Conduct of the hearing. 
201.133 Appeal from ruling of presiding offi-

cer. 
201.134 Separation of functions. 

Subpart N—Evidence (Rule 14) 

201.136 Evidence admissible. 
201.137 Rights of parties as to presentation 

of evidence. 
201.138 Unsponsored written material. 
201.139 Documents containing matter both 

material and not material. 
201.140 Records in other proceedings. 
201.141 Stipulations. 
201.142 Further evidence required by pre-

siding officer during hearing. 
201.143 Exceptions to rulings of presiding of-

ficer unnecessary. 
201.144 Offer of proof. 

Subpart O—The Record: Contents; Devel-
opment; Perfection; Confidential Treat-
ment (Rule 15) 

201.146 Receipt of documents after hearing. 
201.147 Official transcript. 
201.148 Corrections of transcript. 
201.149 Copies of data or evidence. 
201.150 Record for decision. 
201.151 Objections to public disclosure of in-

formation. 

Subpart P—Briefs, Requests for Findings, 
Decisions, Exceptions (Rule 16) 

201.155 Briefs; request for findings. 
201.156 Requests for extension of time for 

filing briefs. 
201.157 Reopening of a case by presiding of-

ficer prior to decision. 

201.158 Decisions, authority to make and 
kinds. 

201.159 Decisions, contents and service. 
201.160 Decision based on official notice. 
201.161 Exceptions to, and review by the Ad-

ministration of initial or recommended 
decisions. 

201.162 Replies to exceptions. 
201.163 Request for extension of time for fil-

ing exceptions and replies thereto. 
201.164 Certification of record by presiding 

officer. 

Subpart Q—Oral Argument; Submittal for 
Final Decision (Rule 17) 

201.166 Oral argument. 
201.167 Submission to Administration for 

final decision. 

Subpart R—Stay of Administration’s Deci-
sion, Reopening of Proceedings (Rule 
18) 

201.171 Stay of Administration’s decision. 
201.172 Time for filing petition to reopen. 
201.173 Reopening by Administration and 

modification or setting aside of decision. 
201.174 Petition for reopening. 
201.175 Answers to petition to reopen. 

Subpart S—Judicial Standards of Practice 
(Rule 19) 

201.181 General matters. 
201.182 Improper pressures. 
201.183 Ex parte communications. 

Subpart T—Effective Date (Rule 20) 

201.185 Effective date and applicability of 
rules. 

AUTHORITY: 46 App. U.S.C. 1114(b); 49 CFR 
1.66 and 1.69. 

SOURCE: General Order 41, 3d Rev., 29 FR 
14475, Oct. 22, 1964; 29 FR 15374, Nov. 17, 1964, 
unless otherwise noted. 

Subpart A—General Information 
(Rule 1) 

§ 201.1 Scope of rules. 
The regulations in this part govern 

practice and procedure before the Mari-
time Administration and Maritime 
Subsidy Board (as described in 49 CFR 
1.66 and 1.67), hereinafter referred to 
collectively as the ‘‘Administration,’’ 
under the Merchant Marine Act, 1920, 
as amended, Merchant Marine Act, 
1936, as amended, Merchant Ship Sales 
Act, 1946, Administrative Procedure 
Act, and related Acts. In addition, cer-
tain proceedings under sections 605(c) 
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and 805(a) of the Merchant Marine Act, 
1936, as amended, shall be conducted in 
accordance with part 203 of this chap-
ter except as may be provided other-
wise by the Administration. 

[55 FR 12358, Apr. 3, 1990] 

§ 201.2 Mailing address; hours. 
Documents required to be filed in, 

and correspondence relating to, pro-
ceedings governed by the regulations in 
this part should be addressed to ‘‘Sec-
retary, Maritime Administration, De-
partment of Transportation, Wash-
ington, DC 20590.’’ The Office of the 
Secretary, Maritime Administration, 
including the public document reading 
room, located in room 7210, 400 Seventh 
Street, SW., Washington, DC 20590, is 
open from 8:30 a.m. to 5:00 p.m. 

[55 FR 12358, Apr. 3, 1990, as amended at 63 
FR 9157, Feb. 24, 1998] 

§ 201.3 Authentication of rules, orders, 
determinations and decisions of the 
Administration. 

All rules, orders, determinations or 
decisions issued in any proceeding cov-
ered by the regulations in this part 
shall, unless otherwise specifically pro-
vided by the Administration, be signed 
and authenticated by seal by the Sec-
retary of the Administration in the 
name of the Administration. 

§§ 201.4–201.5 [Reserved] 

§ 201.6 Documents in foreign lan-
guages. 

Every document, exhibit, or other 
paper written in a language other than 
English and filed with the Administra-
tion or offered in evidence in any pro-
ceeding before the Administration 
under the regulations in this part or in 
response to any rule or order of the Ad-
ministration pursuant to the regula-
tions in this part, shall be filed or of-
fered in the language in which it is 
written and shall be accompanied by an 
English translation thereof duly sub-
scribed. 

§ 201.7 Information; special instruc-
tions. 

Information as to procedure under 
the regulations in this part, and in-
structions supplementing the regula-
tions in this part in special instances, 

will be furnished upon application to 
the Secretary of the Administration. 

§ 201.8 Use of gender and number. 
Words importing the singular number 

may extend and be applied to several 
persons or things; words importing the 
plural number may include the sin-
gular; and words importing the mas-
culine gender may be applied to fe-
males. 

§ 201.9 Suspension, amendment, etc., of 
rules. 

The regulations in this part may, 
from time to time, be suspended, 
amended, or revoked, in whole or in 
part. Notice of any such action will be 
published in the FEDERAL REGISTER. 
Also, any regulation in this part may 
be waived by the Administration or the 
Presiding Officer to prevent undue 
hardship in any particular case. 

Subpart B—Appearance and 
Practice Before the Adminis-
tration (Rule 2) 

§ 201.15 Appearance in person or by 
representative. 

A party may appear in person or by 
an officer, partner, or regular employee 
of the party, or by or with counsel or 
other duly qualified representative, in 
any proceeding under the regulations 
in this part. A party may offer testi-
mony, produce and examine witnesses, 
and be heard upon brief and at oral ar-
gument if oral argument is granted. 
Any person compelled to appear in a 
proceeding pursuant to subpoena may 
be accompanied, represented, and ad-
vised by counsel and may purchase a 
transcript of his testimony. 

§ 201.16 Authority for representation. 
Any individual acting in a represent-

ative capacity in any proceeding before 
the Administration may be required by 
the Administration or the Presiding 
Officer to show his authority to act in 
such capacity. 

§ 201.17 Written appearance. 
Persons who appear at any hearing 

shall deliver a written notation of ap-
pearance to the reporter, stating for 
whom the appearance is made. The 
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written appearance shall be made a 
part of the record. 

§ 201.18 Practice before the Adminis-
tration defined. 

Practice before the Administration 
shall be deemed to comprehend all 
matters connected with any presen-
tation to the Administration or its 
staff. 

§ 201.19 Presiding officers. 
Hearings on any matter before the 

Administration will be held by a duly 
designated Member or Members there-
of, or a Hearing Examiner qualified 
under section 11 of the Administrative 
Procedure Act, assigned by the Chief 
Hearing Examiner, who shall be des-
ignated as the Presiding Officers. 
Where appropriate the Administration 
may designate other members of the 
staff to serve as Presiding Officers in 
hearings not required by statute, as 
provided in § 201.86. 

§ 201.20 Attorneys at law. 
Attorneys at law who are admitted 

to practice before the Federal courts or 
before the courts of any State or terri-
tory of the United States may practice 
before the Administration. An attor-
ney’s own representation that he is 
such in good standing before any of the 
courts herein referred to will be suffi-
cient proof thereof. 

§ 201.21 [Reserved] 

§ 201.22 Firms and corporations. 
Except as regards law firms, practice 

before the Administration by firms or 
corporations on behalf of others shall 
not be permitted. 

§ 201.23 [Reserved] 

§ 201.24 Suspension or disbarment. 
The Administration may, in its dis-

cretion, deny admission to, suspend, or 
disbar any person from practice before 
the Administration who it finds does 
not possess the requisite qualifications 
to represent others or is lacking in 
character, integrity, or to have en-
gaged in unethical or improper profes-
sional conduct. Disrespectful, dis-
orderly, or contumacious language or 
contemptuous conduct at any hearing 

before the Administration or a pre-
siding officer shall constitute grounds 
for immediate exclusion from said 
hearing by the Presiding Officer. Any 
person who has been admitted to prac-
tice before the Administration may be 
disbarred from such practice only after 
he has been afforded an opportunity to 
be heard. 

§ 201.25 Statement of interest. 
The Administration, in its discretion, 

may call upon any practitioner for a 
full statement of the nature and extent 
of his interest in the subject matter 
presented by him before the Adminis-
tration. Attorneys retained on a con-
tingent fee basis shall file with the Ad-
ministration a copy of the contract of 
employment. 

[General Order 41, 3d Rev., 29 FR 14475, Oct. 
22, 1964; 29 FR 15374, Nov. 17, 1964, as amended 
at 60 FR 38735, July 28, 1995] 

§ 201.26 Former employees. 
(a) No former officer or employee of 

the Administration, after his or her 
employment with the Administration 
has ceased, shall act as agent or attor-
ney for anyone other than the United 
States in connection with any par-
ticular matter in which a specific party 
or parties are involved and in which 
the United States is a party or has a di-
rect and substantial interest and in 
which the former officer or employee 
participated personally and substan-
tially as an officer or employee of the 
Maritime Administration through deci-
sion, approval, disapproval, rec-
ommendation, the rendering of advice, 
investigation, or otherwise while so 
employed by the Maritime Administra-
tion. 

(b) No former officer or employee of 
the Administration shall practice, ap-
pear, or represent anyone, directly or 
indirectly, other than the United 
States, before the Administration in 
any matter for a period of 1 year subse-
quent to the termination of his or her 
employment with the Administration 
in connection with any proceeding, ap-
plication, request for a ruling or other 
determination, contract, claim, con-
troversy, or other particular matter in-
volving a specific party or parties in 
which the United States is a party or 
directly and substantially interested 
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and which was under his or her official 
responsibility as an officer or employee 
of the Administration at any time dur-
ing the last year of his or her service. 

(c) Any person in doubt as to the ap-
plicability of paragraph (a) or (b) of 
this § 201.26 to a particular case or to 
the postemployment activities of a 
former officer or employee of the Ad-
ministration may address an applica-
tion to the Administration for the Ad-
ministration’s consent to appear, stat-
ing his former connection with the Ad-
ministration or predecessor agency, 
identifying the matter in which he or 
she desires to appear and describe in 
detail his or her participation in or re-
sponsibility for the particular matter 
and the specific party or parties in-
volved and the extent, if any, in which 
the former officer or employee had par-
ticipated while employed by the Ad-
ministration. The applicant shall be 
promptly advised as to his or her privi-
lege to appear in the particular matter. 
Separate consents to appear must be 
obtained in each particular matter. 

[G.O. 41, 3d Rev., Amdt. 3, 36 FR 4377, Mar. 5, 
1971] 

Subpart C—Parties (Rule 3) 

§ 201.30 Parties; how designated. 
The term party, whenever used in 

these Rules, shall include any natural 
person, corporation, association, firm, 
partnership, trustee, receiver, agency, 
public or private organization, or gov-
ernmental agency. A party requesting 
official action subject to these Rules 
shall be designated as applicant. A 
party whose petition for leave to inter-
vene is granted pursuant to § 201.78 
shall be designated as intervenor. Only 
a party as designated in this section 
may introduce evidence or examine 
witnesses at hearings. 

§ 201.31 Public counsel. 
The Assistant General Counsel, 

Chief, Division of Operating Subsidy 
Contracts, shall be a party to all pro-
ceedings involving operating-differen-
tial subsidy contracts. The Assistant 
General Counsel and his representa-
tives shall be designated as Public 
Counsel and shall be served with copies 
of all papers, pleadings, and documents 

in such proceedings. In addition the 
General Counsel may designate any 
member of his staff to serve as Staff 
Counsel in contract appeal cases or any 
other proceeding governed by the regu-
lations in this part. Public Counsel or 
Staff Counsel shall participate in any 
proceeding to which he is a party, to 
the extent he deems required in the 
public interest, subject to the separa-
tion of functions required by section 
5(c) of the Administrative Procedure 
Act. 

§ 201.32 Substitution of parties. 

Upon petition and for good cause 
shown, the Administration may order a 
substitution of parties; except that in 
case of death of a party substitution 
may be ordered upon suggestion and 
without the filing of a petition. 

Subpart D—Form, Execution and 
Service of Documents (Rule 4) 

§ 201.41 Form and appearance of docu-
ments filed with the Administra-
tion. 

All papers to be filed under the regu-
lations in this part may be reproduced 
by printing or by any other process, 
provided the copies are clear and leg-
ible; shall be dated, the original signed 
in ink, and shall show the docket de-
scription and title of the proceeding, 
and the title, if any, and address of the 
signatory. If typewritten, the impres-
sion shall be on only one side of the 
paper and shall be double spaced, ex-
cept that quotations shall be single 
spaced and indented. Documents not 
printed, except correspondence and ex-
hibits, should be on strong, durable 
paper and shall not be more than 81⁄2 
inches wide and 12 inches long, with a 
left margin 11⁄2 inches wide. Printed 
documents shall be printed in clear 
type (never smaller than pica or 11- 
point type) adequately leaded, and the 
paper shall be opaque and unglazed. 
Briefs, if printed, shall be printed on 
paper not less than 61⁄8 inches wide and 
91⁄4 inches long, with inside margin not 
less than 1 inch wide. All briefs over 15 
pages shall contain a subject index 
with page references and a list of au-
thorities cited. 
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§ 201.42 Subscription, authentication 
of documents. 

(a) Documents filed shall be sub-
scribed: (1) By the person or persons fil-
ing same, (2) by an officer thereof if it 
be a corporation, (3) by an officer or 
employee if it be a government instru-
mentality, or (4) by an attorney or 
other person having authority with re-
spect thereto. 

(b) Documents submitted pursuant to 
stipulation of counsel where no spon-
soring witness will be used must be 
verified. 

§ 201.43 Service by parties. 
All documents, when tendered for fil-

ing should show that service has been 
made upon all parties to the pro-
ceeding. Such service shall be made by 
delivering one copy to each party in 
person or by mailing by first-class mail 
properly addressed with postage pre-
paid. When a party has appeared by at-
torney or other representative, service 
upon such attorney or other represent-
ative will be deemed service upon the 
party. All documents served by mail 
preferably should be mailed in suffi-
cient time to reach the parties on the 
date on which the original is due to be 
filed and should be air mailed if ad-
dressee is more than 300 miles distant. 

§ 201.44 Date of service. 
The date of service of documents 

shall be the day when the matter 
served is deposited in the United States 
mail, shown by the postmark thereon, 
or is delivered in person, as the case 
may be. 

§ 201.45 Certificate of service. 
The original of every document filed 

with the Administration and required 
to be served upon all parties to a pro-
ceeding shall be accompanied by a cer-
tificate of service signed by the party 
making service, stating that such serv-
ice has been made upon each party to 
the proceeding. Certificates of service 
may be in substantially the following 
form: 

I hereby certify that I have this day served 
the foregoing document upon all parties of 
record in this proceeding by mailing, postage 
prepaid (or by delivering in person) a copy to 
each such party. 

Dated at lllllllll this llllll 

day of llllllll, 19ll 

(Signature)llllllll 

Forllllllll 

§ 201.46 Copies of documents for use of 
the Administration. 

Except as otherwise provided in the 
regulations in this part, an original 
and fifteen copies of every document 
shall be filed for use of the Administra-
tion, except written testimony and ex-
hibits to be made a part of a record, 
which shall be filed in triplicate unless 
otherwise directed. 

Subpart E—Time (Rule 5) 

§ 201.51 Computation. 

In computing any period of time 
under these Rules, the time begins 
with the day following the act, event, 
or default, and includes the last day of 
the period, unless it is a Saturday, 
Sunday, or national legal holiday. 
When the period of time prescribed or 
allowed is less than seven (7) days, in-
termediate Saturdays, Sundays, and 
holidays shall be excluded from the 
computation. 

§ 201.52 Additional time after service 
by mail. 

Whenever service of a document has 
been made by mail in accordance with 
§ 201.43 three (3) days shall be added to 
the prescribed period for answer. 

§ 201.53 Extension of time to file docu-
ments. 

Applications for extension of time for 
the filing of any document shall set 
forth the reasons for the application 
and may be granted upon a showing of 
good cause on the part of applicant. 
Answers to such applications are per-
mitted. 

§ 201.54 Reduction of time to file docu-
ments. 

Except as prohibited by law, for good 
cause the Administration, or the Pre-
siding Officer with respect to matters 
pending before him, may reduce any 
time limit prescribed in the regula-
tions in this part. 
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§ 201.55 Postponement of hearing. 

Applications for postponement of any 
hearing date may be granted upon a 
showing of good cause on the part of 
the applicant. Answers to such applica-
tions are permitted. 

Subpart F—Rule Making (Rule 6) 

§ 201.61 Petition for issuance, amend-
ment, or repeal of rule or regula-
tion. 

Any interested person may file with 
the Administration a petition for the 
issuance, amendment, or repeal of a 
rule designed to implement, interpret, 
or prescribe law, policy, organization, 
procedure, or practice requirements of 
the Administration. The petition shall 
set forth the interest of petitioner and 
the nature of the relief desired, shall 
include any facts, views, arguments, 
and data deemed relevant by peti-
tioner, and shall be subscribed to. If 
such petition is for the amendment or 
repeal of a rule, it shall be accom-
panied by proof of service on all per-
sons, if any, specifically named in such 
rule, and shall conform in all other as-
pects to subpart D of this part. An-
swers to such petition shall conform to 
the requirements of subpart D of this 
part. 

§ 201.62 Notice of proposed rule mak-
ing. 

After receipt of petitions and any an-
swers thereto described in § 201.61, or 
upon its own initiative, the Adminis-
tration may, in its discretion, direct 
that notice thereof be published in the 
FEDERAL REGISTER unless all persons 
subject thereto are named and either 
are personally served or otherwise have 
actual notice thereof in accordance 
with law. Except where publication of 
notice of proposed rule making and 
public hearing is required by statute, 
this section shall not apply to interpre-
tative rules, general statements of pol-
icy, organization rules, rules of proce-
dure, or practice of the Administra-
tion, or amendments thereto, or any 
situation in which the Administration 
for good cause finds that notice and 
public procedure thereon are impracti-
cable, unnecessary, or contrary to the 
public interest. 

§ 201.63 Participation in rule making. 
Interested persons will be afforded an 

opportunity to participate in rule mak-
ing through submission of written 
data, views, or arguments, with or 
without opportunity to present the 
same orally in any manner: Provided, 
That where the proposed rules are such 
as are required by statute to be made 
on the record after opportunity for a 
hearing, or where a hearing is ordered 
by the Administration upon petition of 
any party or upon its own initiative, 
such hearing shall be conducted pursu-
ant to sections 7 and 8 of the Adminis-
trative Procedure Act. 

§ 201.64 Contents of rules. 
The Administration will incorporate 

in any rule to be adopted a concise gen-
eral statement of their basis and pur-
pose. 

§ 201.65 Effective date of rules. 
The publication or service of any sub-

stantive rule shall be made not less 
than 30 days prior to its effective date 
except: (a) As otherwise provided by 
the Administration for good cause 
found and published in the FEDERAL 
REGISTER or (b) in the case of rules 
granting or recognizing exemption or 
relieving restriction, interpretative 
rules, and statements of policy. 

Subpart G—Formal Proceedings, 
Notice, Pleadings, Replies (Rule 7) 
§ 201.71 Commencement of pro-

ceedings. 
Formal proceedings may be com-

menced with respect to any phase of an 
application for Government aid or 
other relief, the processing of which by 
statute requires a public hearing. The 
Administration may, in its discretion, 
also direct the holding of a hearing not 
required by statute for any purpose au-
thorized in the statutes it administers. 

§ 201.72 Notice. 
Notice of any matter which may re-

sult in or involves the institution of a 
formal proceeding will be given by pub-
lication in the FEDERAL REGISTER in 
sufficient detail and in sufficient time 
to apprise interested persons of the na-
ture of the issues to be heard and to 
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allow for an opportunity to file peti-
tions for leave to intervene. 

§ 201.73 Joinder of proceedings. 

(a) Two or more matters which have 
been set for hearing by the Administra-
tion, and which involve similar issues, 
may be consolidated for the purpose of 
hearing. Such consolidation may, at 
the discretion of the Administration, 
or Presiding Officer after hearing has 
been ordered, be ordered upon petition 
of any party to said hearing or upon 
the initiative of the Administration. 

(b) A petition to consolidate shall be 
filed not later than the first prehearing 
conference in the proceeding with 
which consolidation is requested, and 
shall relate only to then pending appli-
cations. If made at such conference, 
the petition may be oral. A petition 
which is not timely filed shall be dis-
missed unless the petitioner shall 
clearly show good cause for the failure 
to file said petition on time. A petition 
which does not relate to an application 
pending at the time of or before a pre-
hearing conference in a proceeding 
with which consolidation is requested, 
shall likewise be dismissed unless the 
petitioner shall clearly show good 
cause for a failure to file the applica-
tion within the prescribed period. 

§ 201.74 Declaratory orders. 

The Administration may issue a de-
claratory order to terminate a pro-
ceeding or to remove uncertainty. Peti-
tions for the issuance thereof shall 
state clearly and concisely the nature 
of the controversy or uncertainty, 
shall cite the statutory authority in-
volved, shall include a complete state-
ment of the facts and grounds sup-
porting the petition, together with a 
full disclosure of petitioner’s interest. 

§ 201.75 Petitions—general. 

All petitions shall be written and 
shall state the petitioner’s grounds of 
interest in the subject matter, the 
facts relied upon, and the relief sought, 
and shall cite the authority upon 
which the petition rests. The petition 
shall be served upon all parties named 
therein or affected thereby. Answers to 
petitions may be filed. 

§ 201.76 Applications for Government 
aid. 

Applications for operating-differen-
tial subsidies, charter of Government- 
owned vessels, and other types of Gov-
ernment aid shall conform to the re-
quirements set forth in the various 
general orders and other regulations of 
the Administration specifically pro-
vided therefor. 

§ 201.77 Amendments or supplements 
to pleadings. 

Amendments or supplements to any 
pleading will be allowed or refused in 
the discretion of the Administration if 
the case has not been assigned for hear-
ing, otherwise in the discretion of the 
presiding officer designated to conduct 
the hearing; Provided, That after a pre-
hearing conference has been held no 
amendment shall be allowed which 
would substantially broaden the issues, 
unless an opportunity is afforded all 
parties to answer such amended plead-
ings and to prepare for hearing upon 
the broadened issues. The presiding of-
ficer may direct a party to state its 
case more fully and in more detail by 
way of amendment. If a response to an 
amended pleading is necessary, it may 
be filed and served. Amendments or 
supplements allowed prior to hearing 
will be served in the same manner as 
the original pleading. Whenever by the 
regulations in this part a pleading is 
required to be subscribed, the amend-
ment or supplement shall also be sub-
scribed. 

§ 201.78 Petition for leave to intervene. 
A petition for leave to intervene may 

be filed in any proceeding before the 
Administration. The petition will be 
granted by the presiding officer if the 
proposed intervenor establishes that it 
has a substantial interest in the pro-
ceeding and will not unduly broaden 
the issues therein or unduly delay the 
proceeding. All such petitions shall be 
filed prior to the opening of the pre-
hearing conference, or if none is held, 
before the commencement of hearing, 
unless petitioner shows good cause for 
allowing the petition at a later time. 
Intervention petitions shall be served 
in the same manner as other petitions, 
and shall be subject to answer. Inter-
vention petitions will be granted where 
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necessary to protect substantial inter-
ests of the petitioner and where inter-
vention will not materially broaden 
the issues. A person granted permission 
to intervene becomes a party to the 
proceeding. 

§ 201.79 Motions. 
All motions and requests for rulings 

shall state the relief sought, the au-
thority relied upon, and the facts al-
leged. If made before or after the hear-
ing, such motions shall be in writing. If 
made at the hearing, they may be stat-
ed orally: Provided, however, That the 
presiding officer may require that such 
motion be reduced to writing and filed 
and served in the same manner as a 
formal motion. Answers to formal mo-
tions shall comply with the require-
ments of § 201.80. Motions and answers 
thereto shall be addressed to the pre-
siding officer if the case is pending be-
fore such officer. Oral argument upon a 
written motion in which an answer has 
been filed may be granted within the 
discretion of the Administration or the 
presiding officer, as the case may be. A 
repetitious motion will not be enter-
tained. 

§ 201.80 Answers to applications, peti-
tions, or motions. 

A pleading filed in response to an ap-
plication, petition, or motion is called 
an answer. An answer may be filed to 
any application, petition, motion or 
pleading which is required to be served 
on the answering party or noticed in 
the FEDERAL REGISTER. An answer to a 
written application, petition, or mo-
tion shall be in writing and shall be 
filed within ten days after service of 
the pleading which it answers. Any new 
matter raised in an answer shall be 
deemed to be controverted. A response 
to an answer is called a reply. A short 
reply restricted to such new matters 
may be filed within five days of service 
of the answer. 

Subpart H—Responsibilities and 
Duties of Presiding Officer (Rule 8) 
§ 201.85 Commencement of functions 

of Department of Transportation 
Office of Hearings. 

In proceedings handled by the De-
partment of Transportation Office of 

Hearings, its functions shall attach 
upon notice of the institution of a for-
mal proceeding involving a prehearing 
conference and/or a hearing by the Ad-
ministration. 

[General Order 41, 3d Rev., 29 FR 14475, Oct. 
22, 1964; 29 FR 15374, Nov. 17, 1964, as amended 
at 63 FR 9157, Feb. 24, 1998] 

§ 201.86 Presiding officer. 

An Administrative Law Judge in the 
Department of Transportation Office of 
Hearings will be designated by the De-
partment’s Chief Administrative Law 
Judge to preside at hearings required 
by statute, or directed to be held under 
the Administration’s discretionary au-
thority in hearings not required by 
statute, in rotation so far as prac-
ticable, unless the Administration 
shall designate one or more of its offi-
cials to serve as presiding officer(s) in 
hearings required by statute, or mem-
ber(s) of the staff in proceedings not re-
quired by statute. 

[63 FR 9157, Feb. 24, 1998] 

§ 201.87 Authority of presiding officer. 

The officer designated to hear a case 
shall have authority to arrange and 
issue notice of the date, time and place 
of hearings; under appropriate cir-
cumstances consolidate dockets for 
joint hearing; sign and issue subpoenas 
authorized by law; take or cause depo-
sitions to be taken; rule upon proposed 
amendments or supplements to plead-
ings; hold conferences for the settle-
ment or simplification of matters em-
braced in the proceedings; regulate the 
course of the hearing; prescribe the 
order in which evidence shall be pre-
sented; dispose of procedural requests 
or similar matters; hear and initially 
rule upon all motions and petitions be-
fore him; administer oaths and affirma-
tions; examine witnesses, direct wit-
nesses to testify or produce available 
evidence and to submit reports, studies 
and analyses of data available to them 
which may be generally relevant and 
material to the determination of any 
questions of fact in issue; rule upon of-
fers of proof and receive competent, 
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relevant, material, reliable, and pro-
bative evidence; exclude irrelevant, im-
material, unreliable, repetitious or cu-
mulative evidence; exclude cross-exam-
ination which is primarily intended to 
elicit self-serving declarations in favor 
of the witness; and limit cross-exam-
ination of any questions of fact in 
issue; for a full and true disclosure of 
the facts in issue; act upon petitions to 
intervene; act upon submission of 
facts, or argument; initially consider 
offers of settlement or other proposals 
of adjustment upon which rec-
ommendations to the Administration 
may be made; hear oral argument at 
the close of testimony; fix the time for 
filing briefs, motions and other docu-
ments to be filed in connection with 
hearings and replies thereto; and issue 
the initial or recommended decisions 
and dispose of any other pertinent mat-
ter that normally and properly arises 
in the course of proceedings. When the 
presiding officer is unavailable for any 
reason, and the exercise of any of his 
powers and functions, as described 
herein, is due, timely, and necessary, 
the Chief Administrative Law Judge 
may exercise such powers and func-
tions until the presiding officer be-
comes available or until his successor 
is designated. 

[General Order 41, 3d Rev., 29 FR 14475, Oct. 
22, 1964; 29 FR 15374, Nov. 17, 1964, as amended 
at 63 FR 9157, Feb. 24, 1998] 

§ 201.88 Postponement or change of 
place by presiding officer. 

If, in the judgment of the presiding 
officer, convenience or necessity so re-
quires he may postpone the time or 
change the place of hearing. 

§ 201.89 Disqualification of presiding 
officer. 

Any presiding officer may at any 
time withdraw if he deems himself dis-
qualified, in which case another pre-
siding officer will be designated. If a 
party to a proceeding, or his represent-
ative, files in good faith a timely and 
sufficient affidavit of personal bias or 
disqualification of a presiding officer, 
the Administration will determine the 
matter as a part of the record and deci-
sion in the case. 

Subpart I—Summary Disposition 
(Rule 9) 

§ 201.91 Filing of motions, answers. 
Any party or (if a petition to inter-

vene shall have been filed but not have 
been acted upon) any prospective party 
may at or before the first prehearing 
conference in any proceeding, or at 
such later time as might be allowed by 
the presiding officer, move with sup-
porting affidavits for a summary dis-
position in his favor of all or any part 
of the proceeding. Any adverse party 
may within 20 days serve opposing affi-
davits or may countermove for sum-
mary disposition. Oral argument there-
on may be granted in the discretion of 
the presiding officer. 

§ 201.92 Ruling on motion. 
The presiding officer may grant such 

motion if the application, motion, or 
other pleadings, affidavits or deposi-
tions, if any, and matters of official no-
tice show that there is no genuine issue 
as to any material facts, that there is 
no necessity that further facts be de-
veloped in the record, and that such 
party is entitled to a decision as a mat-
ter of law. 

§ 201.93 Review of ruling, appeal. 
The order of the presiding officer de-

nying a motion for summary disposi-
tion shall be subject to interlocutory 
appeal under the provisions of § 201.123. 
An order granting a motion for sum-
mary disposition is automatically re-
viewable by the Administration in ac-
cordance with the provisions of § 201.133 
and shall not be final until acted upon 
by the Administration. 

Subpart J—Prehearing Con-
ference; Settlements; Proce-
dural Agreements (Rule 10) 

§ 201.101 Prehearing conference. 
Prior to any hearing a prehearing 

conference may be held before the pre-
siding officer. Written notice of a pre-
hearing conference shall be trans-
mitted by the Secretary of the Admin-
istration or the Chief Hearing Exam-
iner to all parties of record including 
persons whose petitions for leave to in-
tervene in the proceeding have not 
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theretofore been granted, and where 
practicable, by general release to the 
public press. 

(a) At the prehearing conference the 
following matters, among others, shall 
be considered: (1) Petitions for leave to 
intervene; (2) motions for consolidation 
or severance of dockets for joint or sep-
arate hearing to the extent that the 
Administration has not theretofore 
taken specific action; (3) simplification 
and delineation of the issues to be 
heard; (4) designation of matters in re-
spect of which official notice may be 
taken; (5) requests for discovery and 
production of evidence considered to be 
generally relevant and material to the 
issues in the proceeding; (6) stipula-
tions; (7) limitation of number of wit-
nesses, particularly the avoidance of 
duplicate expert witnesses; (8) proce-
dure applicable to the proceeding; (9) 
offers of settlement, as hereinafter to 
be more particularly discussed in 
§ 201.103; and (10) scheduling of the 
dates for exchange of exhibits, written 
testimony both affirmative and rebut-
tal and establishing the date, time and 
place for hearing. 

(b) If deemed necessary or appro-
priate, the presiding officer may also, 
on his own motion, or on motion of 
Public Counsel direct any party to a 
proceeding to prepare and submit ex-
hibits setting forth studies, forecasts, 
or estimates on matters relevant and 
material to the issues in the pro-
ceeding to be sponsored by witnesses 
available for cross-examination there-
on. 

§ 201.102 Prehearing rulings. 
The presiding officer will, where 

practicable, issue prehearing rulings, 
acting on petitions for leave to inter-
vene, delineating the issues, summa-
rizing the rulings made at the con-
ference, specifying a schedule for the 
exchange of exhibits and written testi-
mony, the date, time and place of hear-
ing and specifying a time for the filing 
of exceptions to the rulings. The pre-
hearing rulings shall be served upon all 
parties to the proceeding and any per-
sons who participated in the con-
ference. Exceptions to the prehearing 
rulings may be filed by any such party 
or person within the time specified 
therein. The presiding officer may 

serve amended rulings in the light of 
the exceptions presented. Such rulings 
and amendments, if any, shall con-
stitute the official account of the con-
ference and shall control the subse-
quent course of the proceeding, but 
they may be reconsidered and modified 
at any time to protect the public inter-
est or to prevent injustice. 

§ 201.103 Opportunity for agreement of 
parties and settlement of case. 

Where time, the nature of the pro-
ceeding, and the public interest permit, 
all interested parties shall have the op-
portunity for submission to and consid-
eration by the presiding officer of of-
fers of settlement, or proposals of ad-
justment together with facts and/or ar-
guments relevant to such offers or pro-
posals without prejudice to the rights 
of the parties. The presiding officer 
need not be present at any negotiations 
of such nature. The presiding officer 
shall issue an initial or recommended 
decision thereon recommending ap-
proval or disapproval of such offer of 
settlement or proposal of adjustment 
to the Administration for final action 
thereon. No agreement, offer, or pro-
posal shall be admissible in evidence 
over the objection of any party in any 
hearing on the matter. When any set-
tlement does not dispose of the whole 
proceeding, the remaining issues shall 
be determined in accordance with sec-
tions 7 and 8 of the Administrative 
Procedure Act. 

Subpart K—Discovery and 
Depositions (Rule 11) 

§ 201.109 Discovery and production of 
documents. 

Upon request of any party showing 
good cause therefor, at the prehearing 
conference or otherwise upon notice to 
all other parties, the Administration or 
presiding officer may direct any party 
to produce and permit the inspection 
and copying or photographing, by or on 
behalf of the moving party, of any des-
ignated documents, papers, books, ac-
counts, letters, photographs, objects, 
or tangible things, not privileged which 
constitute or contain evidence relating 
to any matter, not privileged, which is 
relevant to the subject matter involved 
in the pending proceeding, and which 
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are in his possession, custody or con-
trol. The order shall specify the time, 
place, and manner of making the in-
spection and taking the copies and pho-
tographs and may prescribe such terms 
and conditions as are just. In lieu of 
such inspections the material may be 
produced in exhibit form and served 
upon all parties to a formal proceeding. 
Such exhibits may also, upon request 
of any party, be offered in evidence at 
a hearing. 

§ 201.110 Depositions: request for or-
ders to take; time of filing. 

The Administration or presiding offi-
cer may, upon proper request of a party 
to a proceeding or under circumstances 
deemed proper, issue an order to take a 
deposition regarding any matter, not 
privileged, which is relevant to the 
subject matter involved in the pro-
ceedings. A motion to take a deposi-
tion shall be filed not less than fifteen 
(15) days before the proposed date for 
taking the deposition, unless a shorter 
period is fixed under § 201.54, and shall 
set forth the reason for the deposition, 
the place and time of taking, the offi-
cer before whom it is to be taken, the 
name and address of each witness to be 
examined, if known, and, if the name is 
not known, a general description suffi-
cient to identify him or the particular 
class or group to which he belongs, and 
whether the deposition is to be based 
upon written interrogatories or upon 
oral examination. If the deposition is 
to be based upon oral examination, the 
motion shall contain a statement of 
the matters concerning which each 
witness will testify. If the deposition is 
to be based on written interrogatories, 
the motion shall be accompanied by 
the interrogatories to be propounded, 
serially numbered. Copies of all mo-
tions to take depositions, and accom-
panying interrogatories, if any, shall 
conform to the requirements of subpart 
D of this part. Objection to the taking 
of such depositions may be made in an 
answer to such motion. Without preju-
dice to objection, the answer may also 
state objection to any individual inter-
rogatory, and if the deposition is per-
mitted, the presiding officer will rule 
upon such objections to interrog-
atories. A party served with an order to 
take a deposition on written interrog-

atories shall have ten (10) days after 
date of service of such order unless a 
shorter period is fixed under § 201.54, 
within which to file and serve written 
cross interrogatories, which shall be 
served pursuant to subpart D of this 
part. Answers to applications for cross 
interrogatories may be filed in accord-
ance with § 201.80. Upon the issuance of 
an order by the Administration or the 
presiding officer for the taking of a 
deposition, the Docket Clerk shall mail 
a copy thereof to all parties, including 
the party who requested the deposi-
tion. An application to take a deposi-
tion in a foreign country will be enter-
tained when necessary or convenient, 
and authority to take such deposition 
will be granted upon such notice and 
other terms and directions as are law-
ful and appropriate. 

§ 201.111 Contents of order. 

The order issued authorizing the tak-
ing of a deposition will state the name 
and address of each witness or a gen-
eral description sufficient to identify 
him or the particular class or group to 
which he belongs, the matters con-
cerning which the witness may be ques-
tioned, the place where, the time when, 
and the officer before whom the deposi-
tion is to be taken, any or all of which 
may or may not be the same as set 
forth in the motion filed. If the deposi-
tion is to be taken upon written inter-
rogatories, a list of the interrogatories 
will accompany the order. 

§ 201.112 Record of examination; oath; 
objections. 

The officer before whom the deposi-
tion is to be taken shall put the wit-
ness under oath and shall personally, 
or by someone acting under his direc-
tion and in his presence, record the tes-
timony of the witness. The testimony 
shall be taken stenographically, shall 
be translated to English, if necessary, 
and shall be transcribed unless the par-
ties agree otherwise. All objections 
made at the time of the examination to 
the qualifications of the officer taking 
the deposition, or to the manner of 
taking it, or to the evidence presented, 
or to the conduct of any party, and any 
other objections to the proceedings, 
shall be noted by the officer upon the 
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deposition. Any party served with a no-
tice to take an oral deposition may 
cross-examine a witness whose testi-
mony is taken under such deposition. 
In lieu of cross-examination, parties 
served with notice of taking a deposi-
tion may transmit written interrog-
atories or cross-interrogatories to the 
officer taking the deposition, who shall 
propound them to the witness and 
record the answers verbatim together 
with any objections interposed thereto 
by adverse parties. 

§ 201.113 Submission to witness, 
changes, signing. 

When the testimony is fully tran-
scribed the deposition of each witness 
shall be submitted to him for examina-
tion and shall be read to or by him. 
Any changes in form or substance 
which the witness desires to make 
shall be entered upon the deposition by 
the officer with a statement of the rea-
sons given by the witness for making 
them. The deposition shall then be 
signed by the witness, unless the par-
ties by stipulation waive the signing or 
the witness is ill or cannot be found or 
refuses to sign. If the deposition is not 
signed by the witness, the officer shall 
sign it and state on the record the fact 
of the waiver or of the illness or ab-
sence of the witness or the fact of the 
refusal to sign, together with the rea-
son, if any, given therefor; and the dep-
osition may then be used as fully as 
though signed, unless upon objection 
the presiding officer holds that the rea-
sons given for the refusal to sign re-
quire rejection of the deposition in 
whole or in part. 

§ 201.114 Certification and filing by of-
ficer; copies. 

The officer taking the deposition 
shall certify on the deposition that the 
witness was duly sworn by him and 
that the deposition is a true record of 
the testimony given by the witness, 
and that said officer is not of counsel 
or attorney to either of the parties and 
is not directly or indirectly interested 
in the outcome of the proceeding or in-
vestigation. He shall then securely seal 
the deposition in an envelope endorsed 
with the title of the proceeding and 
marked ‘‘Deposition of (here insert 
name of witness)’’, and shall promptly 

send the original and two copies there-
of, together with the original and two 
copies of all exhibits, by registered 
mail to the Administration. Parties 
shall make their own arrangements 
with the officer taking the deposition 
for copies of the testimony and exhib-
its. 

§ 201.115 Waiver of objections and ad-
missibility. 

Objections to the form of question 
and answer shall be made before the of-
ficer taking the deposition by parties 
or representatives present, and if not 
so made, shall be deemed waived. Depo-
sitions shall, when offered at the hear-
ing, be subject to proper legal objec-
tions. 

§ 201.116 Time of filing. 
Any depositions to be offered in evi-

dence shall be filed with the presiding 
officer not later than the close of the 
offering party’s presentation. 

§ 201.117 Inclusion in record. 
No deposition or part thereof shall 

constitute a part of the record in any 
proceeding until received in evidence. 

§ 201.118 Witness fees; expenses of tak-
ing depositions. 

Witnesses whose depositions are 
taken pursuant to the regulations in 
this part, and the officer taking such 
deposition, shall severally be entitled 
to the same fees and mileage as are 
paid in the courts of the United States. 
All expenses of taking such depositions 
shall be paid by the party at whose in-
stance the deposition is taken. 

Subpart L—Subpoenas (Rule 12) 
§ 201.121 Application for subpoena ad 

testificandum. 
An application for a subpoena requir-

ing attendance of a witness at a hear-
ing may be made without notice by any 
party to the presiding officer, or, in the 
event that a presiding officer has not 
been assigned to a proceeding or the 
presiding officer is not available, to the 
Chief Hearing Examiner, for action by 
him or by a member of the Administra-
tion. A subpoena for the attendance of 
a witness shall be issued on oral appli-
cation at any time and shall be issued 
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upon request of any interested party 
upon tender of an original and two cop-
ies of such subpoena. A record of the 
issuance of such a subpoena shall be 
entered in the docket. 

§ 201.122 Application for subpoena 
duces tecum. 

An application for a subpoena duces 
tecum for documentary or tangible evi-
dence shall be in duplicate except that 
for good cause shown it may be made 
during the course of a hearing on the 
record to the presiding officer. Such 
application need not be served upon all 
parties. All such applications, whether 
written or oral, shall contain a state-
ment or showing of general relevance 
and reasonable scope of the evidence 
sought and shall be accompanied by an 
original and two copies of the subpoena 
sought which shall describe the docu-
mentary or tangible evidence to be sub-
poenaed with as much particularity as 
is feasible. 

§ 201.123 Standards for issuance of 
subpoena duces tecum. 

The officer considering any applica-
tion for a subpoena duces tecum shall 
issue the subpoena requested if he is 
satisfied the application complies with 
this section and the request is not un-
reasonable, oppressive, excessive in 
scope or unduly burdensome. No at-
tempt shall be made to determine the 
admissibility of evidence in passing 
upon an application for a subpoena 
duces tecum and no detailed or burden-
some showing shall be required as a 
condition to the issuance of any sub-
poena. 

§ 201.124 Service and quashing of sub-
poenas. 

Subpoenas issued under this section 
may be served upon the person to 
whom directed in accordance with sub-
part D of this part. Any person upon 
whom a subpoena is served may within 
seven (7) days after service or at any 
time prior to the return date thereof, 
whichever is earlier, file a motion to 
quash or modify the subpoena with the 
officer who issued the subpoena for ac-
tion by him, and serve a copy of such 
motion to quash upon the party re-
questing the subpoena. If the person to 
whom the motion to modify or quash 

the subpoena has been addressed or di-
rected has not acted upon such a mo-
tion by the return date, such date shall 
be stayed pending his final action 
thereon. The Administration may at 
any time review, upon its own initia-
tive, the ruling of the officer denying a 
motion to quash a subpoena. In such 
cases, the Administration may at any 
time order that the return date of a 
subpoena which it has elected to review 
be stayed pending Administration ac-
tion thereon. 

§ 201.125 Attendance and mileage fees. 

Persons attending hearings under re-
quirement of subpoenas are entitled to 
the same fees and mileage as in the 
courts of the United States, to be paid 
by the party at whose instance the per-
sons are called. 

§ 201.126 Service of subpoenas. 

If service of subpoena is made by a 
United States marshal or his deputy, 
such service shall be evidenced by his 
return thereon. If made by any other 
person, such person shall make affi-
davit thereto, describing the manner in 
which service is made, and return such 
affidavit on or with the original sub-
poena. In case of failure to make serv-
ice, the reasons for the failure shall be 
stated on the original subpoena. In 
making service the original subpoena 
shall be exhibited to the person served, 
shall be read to him if he is unable to 
read, and a copy thereof shall be left 
with him. The original subpoena, bear-
ing or accompanied by required return, 
affidavit, or statement, shall be re-
turned without delay to the Adminis-
tration, or if so directed on the sub-
poena, to the presiding officer before 
whom the person named in the sub-
poena is required to appear. 

§ 201.127 Subpoena of Administration 
employees, documents, or things. 

No subpoena for the attendance of an 
Administration officer or employee, or 
for the production of Administration 
documents or things shall be complied 
with except upon written authorization 
of the General Counsel upon written 
application by the party requesting the 
subpoena. 

VerDate Aug<31>2005 01:07 Oct 24, 2006 Jkt 208194 PO 00000 Frm 00030 Fmt 8010 Sfmt 8010 Y:\SGML\208194.XXX 208194hm
oo

re
 o

n 
P

R
O

D
1P

C
68

 w
ith

 H
M

C
F

R



21 

Maritime Administration, DOT § 201.132 

Subpart M—Hearing Procedures
(Rule 13) 

§ 201.131 Presentation of evidence. 
(a) Testimony. Where appropriate, the 

Presiding officer may direct that the 
testimony of witnesses be prepared in 
written exhibit form and shall be 
served at designated dates in advance 
of the hearing. Evidence as to events 
occurring after the exhibit-exchange 
dates shall be presented by a revision 
of exhibits. Witnesses sponsoring ex-
hibits shall be made available for 
cross-examination. However, unless au-
thorized by the presiding officer, wit-
nesses will not be permitted to read 
prepared testimony into the record. 
The evidentiary record shall be limited 
to factual and expert opinion testi-
mony. Argument will not be received 
in evidence but rather should be pre-
sented in opening and/or closing state-
ments of counsel and in briefs to the 
presiding officer subsequently filed. 

(b) Exhibits. All exhibits and re-
sponses to requests for evidence shall 
be numbered consecutively by the 
party submitting same and appro-
priately indexed as to number and title 
and shall be exchanged on dates prior 
to the hearing prescribed in the pre-
hearing rulings. Written testimony 
should be identified alphabetically. 
Two copies shall be sent to each party 
and two to the presiding officer. No re-
sponse to a request for evidence will be 
received into the record unless offered 
and received as an exhibit at the hear-
ing. The exhibits, other than the writ-
ten testimony, shall include appro-
priate footnotes or narrative material 
explaining the source of the informa-
tion used and the methods employed in 
statistical compilations and estimates 
and shall contain a short commentary 
explaining the conclusions which the 
offeror draws from the data. Rebuttal 
exhibits should refer specifically to the 
exhibits being rebutted. Where one part 
of a multipage exhibit is based upon 
another part, appropriate cross-ref-
erence should be made. The principal 
title of each exhibit should state pre-
cisely what it contains and may also 
contain a statement of the purpose for 
which the exhibit is offered. However, 
such explanatory statement, if phrased 
in an argumentative fashion, will not 

be considered as a part of the evi-
dentiary record. Additional exhibits 
pertinent to the issues may be sub-
mitted in a proceeding with the ap-
proval of the presiding officer. 

(c) Cooperation on basic data. Parties 
having like interests are specifically 
encouraged to cooperate with each 
other in joint presentations particu-
larly in such items as basic passenger, 
cargo, and scheduling data compiled 
from official or semiofficial sources, 
and any other evidence susceptible to 
joint presentation. Duplicate presen-
tation of the same evidence should be 
avoided wherever possible. 

(d) Authenticity. The authenticity of 
all documents submitted as proposed 
exhibits in advance of the hearing shall 
be deemed admitted unless written ob-
jection thereto is filed prior to the 
hearing, except that a party will be 
permitted to challenge such authen-
ticity at a later time upon a clear 
showing of good cause for failure to 
have filed such written objection. 

(e) Statement of position and trial 
briefs. A written statement of position 
should be exchanged by all counsel 
with copies to all other parties prior to 
the beginning of the hearing: Provided, 
however, That Public Counsel or coun-
sel for a public body which has inter-
vened as its interests may appear, may 
offer his statement of position at the 
conclusion of the evidentiary hearing, 
unless such is impracticable. This 
statement should include a showing of 
the theory of the case of the party sub-
mitting the statement and will not be 
subject to cross-examination. Trial 
briefs are acceptable but will not be re-
quired. 

§ 201.132 Conduct of the hearing. 

(a) Order of presentation. Normally 
the order of presentation at the hear-
ing will be alphabetical in each of the 
following categories: 

(1) MarAd statistical material. 
(2) Shipper interests, United States 

and foreign government departments. 
(3) Applicants. 
(4) Intervenors. 
(5) Public counsel. 

Normally, rebuttal should be presented 
without any adjournment in the pro-
ceedings. 
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(b) Burden of proof. The burden of 
proof shall be (1) upon an applicant for 
any form of government aid or grant; 
and (2) upon a proponent for the 
issuance of any rule or order within the 
jurisdiction of the Administration. The 
burden of going forward with rebuttal 
evidence in proceedings involving mat-
ters under paragraphs (b) (1) and (2) of 
this section shall fall upon opposing in-
tervenors. Whenever an intervenor is 
permitted by the presiding officer to 
raise or advance a new issue in the pro-
ceeding, the burden of proof as to such 
issue shall fall upon such intervenor. If 
the burden of proof is met as to such 
new issue, the other parties shall have 
the burden of going forward with rebut-
tal evidence in such regard. 

(c) Requirement for submission of cor-
rected copies of exhibits. Each party 
shall present three fully corrected cop-
ies of its exhibits to be offered in evi-
dence, one for the docket and two for 
the presiding officer. 

(d) Offer of exhibits in evidence. The 
exhibits and written testimony spon-
sored by each witness shall be offered 
in evidence at the close of his direct 
examination to the extent practicable. 
After ruling upon motions to strike 
they shall be received in evidence sub-
ject to cross-examination. The pre-
siding officer, in his discretion, may 
defer such ruling until after comple-
tion of cross-examination. 

(e)(1) Cross-examination. Cross-exam-
ination shall be limited to the scope of 
the direct examination and, except for 
Public Counsel and counsel for public 
bodies which have intervened as their 
interests may appear, to witnesses 
whose testimony is adverse to the 
party desiring to cross-examine—this 
being intended specifically to prohibit 
so-called ‘‘friendly cross-examination’’. 
Cross-examination, which is not nec-
essary to test the truth and complete-
ness of the direct testimony and exhib-
its, will not be permitted. 

(2) Re-cross-examination. Second 
rounds of cross-examination normally 
will not be permitted unless it is nec-
essary to cover new matters raised by 
a subsequent examination. Cross-exam-
ination of any particular witness shall 
be limited to one attorney for each 
party and shall not include subjects 

which are not germane to the interest 
represented by the cross-examiner. 

(f) Oral motions. Oral presentation on 
any motion or objection shall be lim-
ited to the party or parties making the 
motion or objection and the party or 
parties against which the motion or ob-
jection is directed and Public Counsel. 
Such presentation shall also be limited 
to one attorney for each party. 

(g) Official notice; public document 
items. Whenever there is offered (in 
whole or in part) a public document, 
such as an official report, decision, 
opinion, or published scientific or eco-
nomic statistical data issued by any of 
the executive departments (or their 
subdivisions), legislative agencies or 
committees, or administrative agen-
cies of the Federal Government (in-
cluding Government-owned corpora-
tions), or a similar document issued by 
a State or its agencies, and such docu-
ment (or part thereof) has been shown 
by the offerer to be reasonably avail-
able to the public, such document need 
not be produced or marked for identi-
fication, but may be offered for official 
notice as a public document item by 
specifying the document or relevant 
part thereof. 

(h) Oral argument at hearings. A re-
quest for oral argument at the close of 
testimony will be granted or denied by 
the presiding officer in his discretion. 

§ 201.133 Appeal from ruling of pre-
siding officer. 

Rulings of presiding officers may not 
be appealed prior to, or during the 
course of, the hearing except where the 
presiding officer has granted a Motion 
for Summary Disposition under sub-
part I of this part, or in extraordinary 
circumstances where prompt decision 
by the Administration is necessary to 
prevent unusual delay, expense, or det-
riment to the public interest, in which 
instances the matter shall be referred 
forthwith by the presiding officer to 
the Administration. Any such appeal 
shall be filed within fifteen (15) days 
from the date of the ruling by the pre-
siding officer. 

§ 201.134 Separation of functions. 
The separation of functions as re-

quired by section 5(c) of the Adminis-
trative Procedure Act shall be observed 
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in adversary proceedings involving 
controverted factual issues arising 
under the regulations in this part. 

Subpart N—Evidence (Rule 14) 
§ 201.136 Evidence admissible. 

In any proceeding under the regula-
tions in this part all evidence which is 
relevant, material, reliable and pro-
bative, and not unduly repetitious or 
cumulative shall be admissible. Irrele-
vant and immaterial or unduly repeti-
tious or cumulative evidence shall be 
excluded. 

§ 201.137 Rights of parties as to pres-
entation of evidence. 

Every party shall have the right to 
present his case or defense by oral or 
documentary evidence, to submit re-
buttal evidence, and to conduct such 
cross-examination as may be required 
for a full and true disclosure of the 
facts. 

§ 201.138 Unsponsored written mate-
rial. 

(a) Material that may be deemed evi-
dence. Where a formal hearing is held, 
a party shall be afforded an oppor-
tunity to participate through submis-
sion of relevant, material, reliable and 
probative written evidence including 
official notice matters covered in 
§ 201.132(g): Provided, That such evi-
dence submitted by persons not present 
at the hearing will not be made a part 
of the record if opposed to by any party 
for good cause shown. 

(b) Material that may not be deemed 
evidence. Letters expressing views or 
urging action and other unsponsored 
written material in respect of matters 
embraced in, or related to, a formal 
hearing will be placed in the cor-
respondence section of the docket of 
the proceeding. These data are not to 
be deemed part of the evidence or part 
of the record in the material unless 
sponsored at the public hearing by an 
authenticating and supporting witness. 

§ 201.139 Documents containing mat-
ter both material and not material. 

Where written matter offered in evi-
dence is embraced in a document con-
taining other matter which is not in-
tended to be offered in evidence, the 

party offering shall present the origi-
nal document to all parties at the hear-
ing for their inspection, and shall offer 
a true copy of the matter which is to 
be introduced unless the presiding offi-
cer determines that the matter is short 
enough to be read into the record. Op-
posing parties shall be afforded an op-
portunity to introduce in evidence, or 
by stipulations other portions of the 
original document which are material 
and relevant. 

§ 201.140 Records in other pro-
ceedings. 

When any portion of the record be-
fore the Administration in any pro-
ceeding other than the one being heard 
is offered in evidence, a true copy of 
such portion shall be presented for the 
record in the form of an exhibit unless 
the parties represented at the hearing 
stipulate upon the record that such 
portion may be incorporated by ref-
erence. 

§ 201.141 Stipulations. 

The parties may, by stipulation in 
writing filed at the prehearing con-
ference, or by written or oral stipula-
tion presented at the hearing or by 
written stipulation subsequent to the 
hearing, agree upon any facts involved 
in the proceeding and include them in 
the record with the consent of the pre-
siding officer. Proposed written stipu-
lations shall be subscribed by the spon-
sors and served upon all parties of 
record. Only upon acceptance by all 
parties to the proceeding may a stipu-
lation be noted for the record or re-
ceived as evidence. 

§ 201.142 Further evidence required by 
presiding officer during hearing. 

At any time during the hearing the 
presiding officer may call for the pro-
duction of further relevant and mate-
rial evidence, reports, studies, and 
analyses upon any issue, and require 
such evidence, where available, to be 
presented by the party or parties con-
cerned, either at the hearing or ad-
journment thereof in accordance with 
§ 201.132(b). Such material shall be re-
ceived subject to appropriate motions, 
cross-examination and/or rebuttal. If a 
witness refuses to testify or produce 
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the evidence as requested, the pre-
siding officer shall report such refusal 
to the Administration forthwith. 

§ 201.143 Exceptions to rulings of pre-
siding officer unnecessary. 

Formal exceptions to rulings of the 
presiding officer are unnecessary. It is 
sufficient that a party, at the time the 
ruling of the presiding officer is made 
or sought, makes known the action 
which he desires the presiding officer 
to take or his objection to an action 
taken, and his grounds therefor. 

§ 201.144 Offer of proof. 

An offer of proof made in connection 
with an objection taken to any ruling 
of the presiding officer rejecting or ex-
cluding proffered oral testimony shall 
consist of a statement of the substance 
of the evidence which counsel contends 
would be adduced by such testimony; 
and, if the excluded evidence consists 
of evidence in documentary or written 
form or of reference to documents or 
records, a copy of such evidence shall 
be marked for identification and shall 
accompany the record as the offer of 
proof. 

Subpart O—The Record: Contents; 
Development; Perfection; 
Confidential Treatment (Rule 
15) 

§ 201.146 Receipt of documents after 
hearing. 

Documents to be submitted for the 
record after the close of the hearing 
will not be received in evidence except 
upon ruling of the presiding officer. 
Such documents when submitted shall 
be accompanied by proof that copies 
have been served upon all parties, who 
shall have an opportunity to comment 
thereon; and shall be received not later 
than ten (10) days after the close of the 
hearing except for good cause shown, 
and not less than ten (10) days prior to 
the date set for filing briefs. Exhibit 
numbers should be assigned by counsel 
or the party. In computing the time 
within which to file such documents or 
other writings the five (5) additional 
days provided in § 201.54 shall not 
apply. Documents which are submitted 
but do not comply with the provisions 

of this rule will be filed in the cor-
respondence section of the docket. 

§ 201.147 Official transcript. 
The Administration will designate 

the official reporter for all hearings. 
The official transcript of testimony 
taken, together with any exhibits and 
any briefs or memoranda of law filed 
therewith shall be filed with the Ad-
ministration. Transcripts of testimony 
will be available in any proceeding 
under the regulations in this section, 
and will be supplied by the official re-
porter to the parties and to the public 
except when required for good cause to 
be held confidential, at rates not to ex-
ceed the maximum rates fixed by the 
contract between the Administration 
and the reporter. 

§ 201.148 Corrections of transcript. 
Motions made at the hearing to cor-

rect the record will be acted upon by 
the presiding officer. Motions made 
after the hearing to correct the record 
as to matters of substance rather than 
form, shall be filed with the presiding 
officer within ten (10) days after re-
ceipt of the transcript, unless other-
wise directed by the presiding officer, 
and shall be served on all parties. Such 
motions may be in the form of a letter 
and shall certify the date when the 
transcript was received. If no objec-
tions are received within ten (10) days 
after date of service, the transcript 
will, upon approval of the presiding of-
ficer, be changed to reflect such correc-
tions. If objections are received, the 
motion will be acted upon with due 
consideration of the stenographic 
record of the hearing. 

§ 201.149 Copies of data or evidence. 
Every person compelled to submit 

data or evidence shall be entitled to re-
tain or procure a copy of transcript 
thereof on payment of proper costs. 

§ 201.150 Record for decision. 
The transcript of testimony and ex-

hibits, together with all papers and re-
quests (except the correspondence sec-
tion of the docket), including rulings 
and any recommended or initial deci-
sions filed in the proceeding shall con-
stitute the exclusive record for deci-
sion. Final decisions will be predicated 
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on the same record, including the ini-
tial decision of the presiding officer. 

§ 201.151 Objections to public disclo-
sure of information. 

Upon objection to public disclosure of 
any information sought to be elicited 
during a hearing, and a showing of 
cause satisfactory to the presiding offi-
cer, the witness shall disclose such in-
formation only in the presence of the 
presiding officer, official reporter and 
such attorneys or representatives of 
each party with demonstrated inter-
ests, as the presiding officer shall de-
termine and after all present have been 
sworn to secrecy. The transcript of tes-
timony shall be held confidential. 
Within five (5) days after such testi-
mony is given, or document received, 
the objecting party shall file with the 
presiding officer a verified written mo-
tion to withhold such information from 
public disclosure, setting forth suffi-
cient identification of same and the 
basis upon which public disclosure 
should not be made. Copies of said 
transcript and motion need not be 
served upon any other parties than 
those sworn to secrecy unless so or-
dered by the presiding officer. 

Subpart P—Briefs, Requests for 
Findings, Decisions, Excep-
tions (Rule 16) 

§ 201.155 Briefs; request for findings. 
The time for filing briefs to the pre-

siding officer, and extensions thereof, 
shall be fixed by him. The period of 
time allowed shall be the same for all 
parties unless the presiding officer, for 
good cause shown, directs otherwise. 
Normally there shall be an opening 
brief by the moving parties, an answer-
ing brief by the proponents of a con-
trary conclusion and a short reply by 
the moving parties. Briefs and state-
ments of position as authorized, shall 
be served upon all parties pursuant to 
subpart D of this part. Briefs shall in-
clude a summary of evidence, together 
with references to exhibit numbers and 
pages of the transcript, and memo-
randa of law with appropriate citations 
of the authorities relied upon. They 
shall contain proposed findings of fact 
and conclusions in serially numbered 
paragraphs. 

§ 201.156 Requests for extension of 
time for filing briefs. 

Requests for extension of time within 
which to file briefs shall conform to 
the requirements of § 201.53. Except for 
good cause shown, such requests shall 
be filed and served not later than five 
(5) days before the expiration of the 
time fixed for the filing of briefs. 

§ 201.157 Reopening of a case by pre-
siding officer prior to decision. 

At any time prior to the filing of his 
initial or recommended decision, the 
presiding officer, either upon petition 
or upon his own initiative may, for 
good cause shown and upon reasonable 
notice, reopen the case for the receipt 
of further evidence. 

§ 201.158 Decisions, authority to make 
and kinds. 

To the presiding officer is delegated 
the authority to render initial or rec-
ommended decisions in all proceedings 
before him, including motions, peti-
tions and other pleadings. Tentative or 
final decisions will be rendered by the 
Administration. The same officers who 
preside at the reception of evidence 
pursuant to section 7 of the Adminis-
trative Procedure Act shall render the 
initial or recommended decisions ex-
cept where such officers become un-
available to the Administration, in 
which case another Presiding Officer 
will be designated to make such deci-
sion or certify the record to the Ad-
ministration. Where the Administra-
tion requires the entire record in the 
case to be certified to it for initial de-
cision, the Presiding Officer shall first 
recommend a decision, except that in 
rule making: 

(a) In lieu thereof the Administration 
may issue a tentative decision or any 
of its responsible officers may rec-
ommend a decision or (b) any such pro-
cedure may be omitted in any case in 
which the Administration finds upon 
the record that due and timely execu-
tion of its functions in the public inter-
est imperatively and unavoidably so re-
quires. 

§ 201.159 Decisions; contents and serv-
ice. 

All initial, recommended, tentative, 
and final decisions, whether rendered 
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orally or in writing shall include a 
statement of findings and conclusions, 
as well as the reasons or bases therefor, 
upon the material issues presented, as 
well as a statement of the appropriate 
rule, order, sanction, relief to be im-
posed, or the denial thereof. A copy of 
each decision when issued or when 
transcribed if orally rendered (and all 
orally presented decisions shall be 
stenographically recorded) shall be 
served on the parties to the proceeding, 
and furnished to interested persons 
upon request. 

§ 201.160 Decision based on official no-
tice. 

Official notice may be taken of such 
matters as might be judicially noticed 
by the courts, or of technical or sci-
entific facts within the general or spe-
cialized knowledge of the Administra-
tion as an expert body or of a docu-
ment required to be filed with or pub-
lished by a duly constituted govern-
mental body: Provided, That where a 
decision or part thereof rests on the of-
ficial notice of a material fact not ap-
pearing in the evidence of the record, 
the fact of official notice shall be so 
stated in the decision, and any party, 
on timely request, shall be afforded an 
opportunity to show the contrary. 

§ 201.161 Exceptions to, and review by 
the Administration of initial or rec-
ommended decisions. 

Within twenty (20) days after the 
service date of the initial or rec-
ommended decision, whether oral or in 
writing, unless a shorter period is fixed 
under § 201.54, any party may file excep-
tions to any conclusions, findings, or 
statements contained in such decision, 
and a brief in support of such excep-
tions. Such exceptions and brief shall 
constitute one document, shall indi-
cate with particularity alleged errors, 
shall indicate pages of transcript and 
exhibit numbers when referring to the 
record, and shall be served on all par-
ties pursuant to subpart D of this part. 
Whenever the presiding officer renders 
an initial decision, in the absence of 
the filing of exceptions thereto, or no-
tice of review thereof by the Adminis-
tration, such decision, shall upon the 
issuance of an appropriate order by the 
Administration, become the decision of 

the Administration. Upon the filing of 
exceptions to, or notice of review of, an 
initial or recommended decision, such 
decision shall become inoperative until 
the Administration determines the 
matter. Where exceptions are filed to, 
or the Administration reviews, an ini-
tial or recommended decision, the Ad-
ministration, except as it may limit 
the issues upon notice or by rule, will 
have all the powers which it would 
have in making the initial decision. 
Whenever the Administration shall de-
termine to review an initial or rec-
ommended decision on its own initia-
tive, notice of such intention shall be 
served upon the parties within thirty 
(30) days after the date when the initial 
or recommended decision is orally ren-
dered and, if in writing, served. 

§ 201.162 Replies to exceptions. 

Any party may file and serve a reply 
to exceptions within twenty (20) days 
after date of service thereof, unless a 
shorter period is fixed pursuant to 
§ 201.54. Such reply shall indicate pages 
of the transcript and exhibit numbers 
when referring to the record. 

§ 201.163 Request for extension of time 
for filing exceptions and replies 
thereto. 

Requests for extension of time within 
which to file exceptions, and briefs in 
support thereof, or replies to excep-
tions shall conform to the applicable 
provisions of subpart E of this part. Ex-
cept for good cause shown, such re-
quests shall be filed and served not 
later than five (5) days before the expi-
ration of the time fixed for the filing of 
such documents. 

§ 201.164 Certification of record by 
presiding officer. 

The presiding officer shall certify 
and transmit the entire record to the 
Administration when: (a) Exceptions 
are filed or the time therefor has ex-
pired, (b) notice is given by the Admin-
istration that the initial or rec-
ommended decision will be reviewed on 
its own initiative, or (c) the Adminis-
tration requires the case to be certified 
to it for initial decision. 
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Subpart Q—Oral Argument; Sub-
mittal for Final Decision (Rule 
17) 

§ 201.166 Oral argument. 
If oral argument before the Adminis-

tration is desired on exceptions or re-
plies to exceptions to an initial, rec-
ommended, or tentative decision, or on 
a motion, petition, or application, a re-
quest therefor shall be made in writing 
properly addressed to the Administra-
tion. Any party may make such re-
quest irrespective of his filing excep-
tions or replies. If a brief on exceptions 
or replies thereto are filed, the request 
for oral argument shall be incorporated 
therein. Requests for oral argument on 
any motion, petition, or application 
shall be made in the motion, petition, 
or application or in the reply thereto. 
Requests for oral argument will be 
granted or denied in the discretion of 
the Administration, and, if granted, 
the notice of oral argument will set 
forth the order of presentation and the 
amount of time to be allotted. Those 
who appear before the Administration 
for oral argument should confine their 
argument to points of controlling im-
portance and shall limit their argu-
ment to points upon which exceptions 
have been filed. Where the facts of a 
case are adequately and accurately 
dealt with in the initial, recommended, 
or tentative decision, parties should, as 
far as possible, address themselves in 
argument to the conclusions. Effort 
should be made by parties taking the 
same position to agree in advance of 
the argument upon those who are to 
present their side of the case. The 
names of persons who will argue and 
the amount of time requested by each 
should be received by the Administra-
tion not later than ten (10) days before 
the date set for the argument. Ordi-
narily, consolidation of appearances at 
oral argument will permit the parties’ 
interests to be presented more effec-
tively in the time allotted. 

§ 201.167 Submission to Administra-
tion for final decision. 

A proceeding will be deemed sub-
mitted to the Administration for its 
determination as follows: (a) If oral ar-
gument is had, on the date of comple-
tion thereof, or if memoranda on points 

of law are permitted to be filed after 
argument, the last date of such filing; 
(b) if oral argument is not had, the last 
date when exceptions or replies thereto 
are filed, or if exceptions are not filed, 
the expiration date for such exceptions 
or the date when all parties have stat-
ed that no exceptions will be filed; (c) 
in the case of an initial decision, the 
date of notice of the Administration to 
review the decision, if such notice is 
given. 

Subpart R—Stay of Administra-
tion’s Decision, Reopening of 
Proceedings (Rule 18) 

§ 201.171 Stay of Administration’s deci-
sion. 

The Administration’s decision or 
order shall be stayed pending resolu-
tion by the Administration of a peti-
tion for reopening, duly filed, and for 
so long as such Administration’s action 
has not been finally disposed of in ac-
cordance with the provisions of section 
7 of Department of Commerce Order 117 
(Revised). 

§ 201.172 Time for filing petition to re-
open. 

Except for good cause shown, and 
upon leave granted, petition to reopen 
under § 201.174, shall be filed with the 
Administration within twenty (20) days 
after the date of service of the Admin-
istration’s decision or order in the pro-
ceeding, unless a different period is 
fixed under § 201.54. 

§ 201.173 Reopening by Administration 
and modification or setting aside of 
decision. 

Upon petition and a showing of com-
pelling cause, filed in accordance with 
§ 201.174, or on its own motion, the Ad-
ministration may at any time reopen 
any proceeding under the regulation in 
this part for rehearing, reargument, or 
reconsideration in whole or in part. 
After reasonable notice and oppor-
tunity for hearing or such other proce-
dure as the Administration may direct, 
the Administration may alter, modify 
or set aside in whole or in part its deci-
sion therein if it finds such action is 
required by changed conditions in fact 
or law or by the public interest. 
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§ 201.174 Petition for reopening. 

A petition for reopening for the pur-
pose of rehearing, reargument, or re-
consideration, shall be made in writ-
ing, shall state the grounds relied 
upon, and conform to the requirements 
of subpart D of this part. If the petition 
is for the purpose of rehearing, said pe-
tition shall state the nature and pur-
pose of the new evidence to be adduced 
and that such evidence was not avail-
able at the time of the prior hearing. If 
the petition be for reargument or re-
consideration, the matter claimed to 
have been erroneously decided shall be 
specified and the alleged errors briefly 
stated. In case of exceptional cir-
cumstances, satisfactorily shown by 
the petitioner, a request for modifica-
tion of rules or orders may be made by 
telegram or otherwise, upon notice to 
all parties or attorneys of record, but 
such request shall be followed by a pe-
tition filed and served in accordance 
with subpart D of this part. 

§ 201.175 Answers to petition to re-
open. 

Answers to petitions to reopen shall 
conform to the requirements of subpart 
D of this part. 

Subpart S—Judicial Standards of 
Practice (Rule 19) 

§ 201.181 General matters. 

(a) In general, the functions of the 
Administration involve hearing proce-
dures comparable to those of a court 
and accordingly parties to proceedings 
before the Administration and persons 
representing these parties are expected 
to conduct themselves with honor and 
dignity. For the same reasons, the 
members of the Administration and 
those of its employees who participate 
with the Administration in the deter-
mination of formal proceedings are ex-
pected to conduct themselves with the 
same fidelity to standards of propriety 
that characterizes a court and its staff. 
The standing and the effectiveness of 
the Administration are in direct rela-
tion to the observance by it, its staff 
and the parties and attorneys appear-
ing before it of the highest of judicial 
and professional ethics. 

(b) It is essential in cases to be deter-
mined after notice and hearing and 
upon a record, or in any other cases 
which the Administration by order 
may designate, that the judicial char-
acter of the Administration be recog-
nized and protected. As a consequence, 
from the time of the filing of an appli-
cation or a petition which can be 
granted by the Administration only 
after notice and opportunity for hear-
ing, or in the case of other matters 
from the time of notice by the Admin-
istration that such matters shall be de-
termined after notice and opportunity 
for hearing, no ex parte communica-
tions, as hereinafter defined, are to 
constitute or be considered part of the 
record on which the final decision is to 
be predicated. 

§ 201.182 Improper pressures. 
It is determined to be improper that 

there be any effort by any person inter-
ested in a case before the Administra-
tion to attempt to sway the judgment 
of the Administration by undertaking 
to bring pressure or influence to bear 
upon the Administration, its staff, or 
the presiding officer assigned to the 
proceeding. It is further determined to 
be improper that such interested per-
sons or any member of the Administra-
tion’s staff or the presiding officer di-
rectly or indirectly give statements to 
the press or radio, by paid advertise-
ments or otherwise, designed to influ-
ence the Administration’s judgment in 
the matter. In addition, it is further 
determined to be improper that any 
person solicit communications to the 
Administration or any of its members, 
its staff or the presiding officer in the 
case other than by counsel of record 
who shall serve copies thereof on all 
other parties to the proceeding. 

§ 201.183 Ex parte communications. 
(a) Requests for expeditious treat-

ment of matters pending with the Ad-
ministration are deemed communica-
tions on the merits and as such are im-
proper except when forwarded from 
parties to a proceeding and served upon 
all other parties thereto. Such commu-
nications from parties to a proceeding 
should be in the form of a motion and 
are to be dealt with as such by the Ad-
ministration, the presiding officer, and 
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the parties to the proceeding. Any such 
request which is not made as a motion 
shall be placed in the public cor-
respondence file and will not be consid-
ered by the Administration or any of 
its staff members or the presiding offi-
cer in connection with the disposition 
of the case. 

(b) Written or oral communications 
involving any substantive or proce-
dural issue in a matter subject to pub-
lic hearing directed to a Member of the 
Administration, its staff, or the pre-
siding officer in the case, from any in-
dividual in private or public life shall 
be deemed a private communication in 
respect of the merits of the case. These 
communications, unless otherwise pro-
vided for by law or a published rule of 
the Administration are deemed ex 
parte communications and are not to 
be considered part of any record or the 
basis for any official action by the Ad-
ministration, members of its staff or 
the presiding officer: Provided, however, 
That this prohibition shall not be de-
termined to apply to informal petitions 
or applications filed with the Adminis-
tration; the usual informal commu-
nications between counsel including 
discussions directed toward the devel-
opment of a stipulation or settlement 
between parties; communications of a 
nature deemed proper in proceedings in 
U.S. Federal courts; and communica-
tions which merely inquire as to the 
status of a proceeding without dis-
cussing issues or expressing points of 
view. Any prohibited communications 
in writing received by a Member of the 
Administration, its staff or the pre-
siding officer shall be made public by 
placing it in the correspondence file of 
the docket which is available for public 
inspection and will not be considered 
by the Administration or the presiding 
officer as part of the record for deci-
sion. If the ex parte communication is 
received orally, a memorandum setting 
forth the substance of the conversation 
shall be made and filed in the cor-
respondence section of the appropriate 
public docket. 

Subpart T—Effective Date (Rule 20) 
§ 201.185 Effective date and applica-

bility of rules. 
The regulations in this part shall be-

come effective October 23, 1964, and 
shall apply only to cases which are des-
ignated for hearing on or after October 
23, 1964: Provided, however, That the 
regulations in this part shall be appli-
cable to cases designated for hearing 
prior to October 23, 1964, if consolidated 
with a case designated for hearing on 
or after that date. All other cases des-
ignated for hearing prior to October 23, 
1964, shall be governed by the rules in 
effect immediately prior to such date. 

PART 202—PROCEDURES RELATING 
TO REVIEW BY SECRETARY OF 
TRANSPORTATION OF ACTIONS 
BY MARITIME SUBSIDY BOARD 

Sec. 
202.1 Purpose. 
202.2 Time and place for filings. 
202.3 Form of petitions, requests and re-

plies. 
202.4 Petitions and requests for review— 

content. 
202.5 Replies and requests that review not 

be exercised—content. 
202.6 Grant or denial of review. 
202.7 Supplemental briefs. 
202.8 Oral argument. 
202.9 Decisions by the Secretary of Trans-

portation. 
202.10 Petitions for reconsideration. 
202.11 Ex parte communications. 

AUTHORITY: Sec. 204, 49 Stat. 1987, as 
amended; sec. 204(b), as amended, 46 U.S.C. 
1114(b); Reorganization Plan No. 7 of 1961 (26 
FR 7315). 

SOURCE: 32 FR 2705, Feb. 9, 1967, unless oth-
erwise noted. 

§ 202.1 Purpose. 
The rules of this part prescribe proce-

dures relating to Secretarial review of 
any decision, report, order or action of 
the Maritime Subsidy Board (Board) 
pursuant to Department Order 117–A 
(31 FR 8087, 15331). Section 6 of Depart-
ment Order 117–A is reprinted here for 
the convenience of the public. 

SEC. 6. Review and finality of actions by Mar-
itime Subsidy Board. .01 The Secretary of 
Transportation (hereinafter referred to as 
‘‘Secretary’’) may, on his own motion or on 
the basis of a petition filed as hereinafter 
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