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Subpart 570.7—Forms 

570.701 Standard forms. 

Use Standard Form 2, U.S. Govern-
ment Lease for Real Property, to 
award leases unless you use GSA Form 
3626 (see 570.702). Delete the reference 
to the Standard Form 2–A in paragraph 
7. 

570.702 GSA forms. 

(a) You may use GSA Form 3626, U.S. 
Government Lease for Real Property 
(Short Form), to award leases if you 

use the simplified leasing procedures in 
570.2 or if you determine it advan-
tageous to use. 

(b) You may use GSA Form 276, Sup-
plemental Lease Agreement, for ac-
tions requiring the agreement of both 
parties. This includes actions such as 
amending an existing lease to acquire 
additional space, obtaining partial re-
lease of space, revising the terms of a 
lease, settling restoration claims, and 
acquiring alterations. 

(c) You may use GSA Form 1364, Pro-
posal To Lease Space, to obtain offers 
from prospective offerors. 
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SUBCHAPTER A—GENERAL 

PART 601—DEPARTMENT OF STATE 
ACQUISITION REGULATIONS SYS-
TEM 

Sec. 
601.000 Scope of part. 

Subpart 601.1—Purpose, Authority, 
Issuance 

601.101 Purpose. 
601.105 Issuance. 
601.105–3 Copies. 
601.106 OMB approval under the Paperwork 

Reduction Act. 

Subpart 601.2—Administration 

601.201 Maintenance of the FAR. 
601.201–1 The two councils. 

Subpart 601.3—Agency Acquisition 
Regulations 

601.301 Policy. 
601.302 Limitations. 
601.303 Publication and codification. 

Subpart 601.4—Deviations from the FAR 

601.403 Individual deviations. 
601.404 Class deviations. 
601.405 Deviations pertaining to treaties 

and executive agreements. 
601.470 Deviations from the DOSAR. 

Subpart 601.5—Agency and Public 
Participation 

601.570 Rulemaking. 

Subpart 601.6—Career Development, 
Contracting Authority, and Responsibilities 

601.601 General. 
601.602 Contracting officers. 
601.602–1 Authority. 
601.603 Selection, appointment, and termi-

nation of appointment. 
601.603–1 General 
601.603–3 Appointment. 
601.603–70 Delegations of authority. 

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658. 

SOURCE: 53 FR 26159, July 11, 1988, unless 
otherwise noted. 

601.000 Scope of part. 
This part describes the Department 

of State Acquisition Regulation 
(DOSAR) in terms of establishment, re-
lationship to the Federal Acquisition 

Regulation (FAR), arrangement, appli-
cability, and deviation procedures. 

[53 FR 26159, July 11, 1988, as amended at 59 
FR 66750, Dec. 28, 1994] 

Subpart 601.1—Purpose, Authority, 
Issuance 

601.101 Purpose. 

The DOSAR is issued to provide De-
partment guidance in accordance with 
the policy cited in FAR 1.301(a)(2). The 
portions of this regulation that affects 
the relationship between a Department 
of State organization and a contractor 
or potential contractor are published 
in this chapter 6 of title 48 of the Code 
of Federal Regulations, in accordance 
with FAR 1.301(b). 

[59 FR 66750, Dec. 28, 1994] 

601.105 Issuance. 

601.105–3 Copies. 

The DOSAR is available through the 
Department’s Intranet system at http:// 
aope.a.state.gov, or through the Inter-
net from A/OPE’s Acquisition Web site. 
The Internet address is: http:// 
www.statebuy.state.gov/. 

[69 FR 19329, Apr. 13, 2004] 

601.106 OMB approval under the Pa-
perwork Reduction Act. 

The Paperwork Reduction Act of 1980 
(44 U.S.C. 3501–3520) requires that Fed-
eral agencies obtain approval from the 
Office of Management and Budget be-
fore collecting information from ten 
(10) or more members of the public. In-
dividuals are not required to respond to 
information collection unless the OMB 
number and burden estimate informa-
tion is provided. Accordingly, the in-
formation and recordkeeping require-
ments contained in this regulation 
have been approved by OMB under 
OMB Control Number 1405–0050. The 
burden estimate is 225,503 hours. The 
information and recordkeeping require-
ments for Form DS–4053, Department of 
State Mentor-Protégé Program Applica-
tion, have been approved by OMB under 
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OMB Control Number 1405–0161; the 
burden estimate is 294 hours. 

[64 FR 43620, Aug. 11, 1999, as amended at 69 
FR 19329, Apr. 13, 2004; 71 FR 34839, June 16, 
2006] 

Subpart 601.2—Administration 
601.201 Maintenance of the FAR. 

601.201–1 The two councils. 
The Office of the Procurement Exec-

utive (A/OPE) represents the Depart-
ment of State (DOS) on the Civilian 
Agency Acquisition Council. The Pro-
curement Executive shall appoint a 
representative for this purpose. A/OPE 
is responsible for coordinating with all 
interested DOS elements proposed FAR 
revisions and for advocating FAR revi-
sions sought by the Department. 

[53 FR 26159, July 11, 1988, as amended at 59 
FR 66750, Dec. 28, 1994] 

Subpart 601.3—Agency 
Acquisition Regulations 

601.301 Policy. 
(a) The Assistant Secretary of State 

for Administration is the agency head 
for the purposes of FAR 1.301 (see Dele-
gation of Authority No. 120 (34 FR 
18095, October 30, 1969), as amended by 
Delegation of Authority No. 120–4 (59 
FR 38022, July 26, 1994)). Under Delega-
tion of Authority No. 120–5 (59 FR 62771, 
December 6, 1994), the Assistant Sec-
retary of State for Administration re-
delegated to the Procurement Execu-
tive the authority to prescribe, pro-
mulgate, and amend DOS acquisition 
policies, rules, and regulations. 

(b) The Department of State Acquisi-
tion Regulation (DOSAR) is prescribed 
under the authority of 22 U.S.C. 2658 
and 40 U.S.C. 486(c). 

(c) The DOSAR implements and sup-
plements the FAR. 

[59 FR 66751, Dec. 28, 1994, as amended at 64 
FR 43620, Aug. 11, 1999] 

601.302 Limitations. 
(a) The FAR and the DOSAR apply to 

all DOS acquisitions of personal prop-
erty and services, including construc-
tion, both within and outside the 
United States, unless expressly ex-
cluded by this subpart, or exempt from 

the Federal Property and Administra-
tive Services Act of 1949, as amended 
(40 U.S.C. 474(7)), or undertaken pursu-
ant to section 208 of the State Depart-
ment Basic Authorities Act of 1956, as 
amended (22 U.S.C. 4308), or the For-
eign Service Buildings Act of 1926, as 
amended (22 U.S.C. 292 et seq.). 

(b) At posts where Joint Administra-
tive Offices have been formed, the FAR 
and the DOSAR apply to all Agency for 
International Development (AID) ad-
ministrative and technical support ac-
quisitions, except in those areas which 
have been exempted by the cognizant 
administrative office. 

[53 FR 26159, July 11, 1988, as amended at 59 
FR 66751, Dec. 28, 1994; 64 FR 43620, Aug. 11, 
1999] 

601.303 Publication and codification. 

(a) The DOSAR is issued as Chapter 6 
of Title 48, Code of Federal Regula-
tions. The DOSAR is established as 
Chapter 6 of the Federal Acquisition 
Regulations System. The DOSAR is di-
vided into the same parts, subparts, 
sections, subsections, and paragraphs 
as is the FAR. However, when the FAR 
coverage is adequate by itself there 
will be no corresponding DOSAR cov-
erage. Where the DOSAR implements a 
specific part, subpart, section, or sub-
section of the FAR, the DOSAR cov-
erage is numbered and titled to cor-
respond to the appropriate FAR num-
ber and title, except that the DOSAR 
number will include a 6 or 60 such that 
there will always be three numbers to 
the left of the decimal. For example, 
the DOSAR implementation of FAR 
14.1 is shown as 614.1 and the DOSAR 
implementation of FAR 1.301 is shown 
as 601.301. Materials that supplement 
the FAR are assigned the numbers 70 
and up. For example, DOSAR requires 
additional definitions than those used 
in FAR; this supplementary material is 
provided in 602.101–70. 

(b) The DOSAR and its revisions are 
published in the FEDERAL REGISTER 
and in the Code of Federal Regulations, 
both of which may be purchased from 
the Superintendent of Documents, Gov-
ernment Printing Office, Washington, 
DC 20402. 
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(c) The DOSAR shall be referenced in 
the same manner as described at FAR 
1.105–2(c). 

[53 FR 26159, July 11, 1988, as amended at 59 
FR 66751, Dec. 28, 1994; 64 FR 43620, Aug. 11, 
1999] 

Subpart 601.4—Deviations from 
the FAR 

601.403 Individual deviations. 

The Procurement Executive is the 
agency head’s designee for the purposes 
of FAR 1.403. 

[53 FR 26159, July 11, 1988, as amended at 59 
FR 66751, Dec. 28, 1994] 

601.404 Class deviations. 

The Procurement Executive is the 
agency head’s designee for the purposes 
of FAR 1.404(a). 

[53 FR 26159, July 11, 1988, as amended at 59 
FR 66751, Dec. 28, 1994] 

601.405 Deviations pertaining to trea-
ties and executive agreements. 

The Procurement Executive shall de-
termine whether a deviation pertaining 
to treaties and executive agreements is 
authorized under FAR 1.405 or that a 
request for deviation is required under 
FAR 1.405(e). 

[53 FR 26159, July 11, 1988, as amended at 59 
FR 66751, Dec. 28, 1994] 

601.470 Deviations from the DOSAR 

The authority to approve any devi-
ations from the DOSAR is reserved to 
the Procurement Executive. 

[53 FR 26159, July 11, 1988, as amended at 59 
FR 66751, Dec. 28, 1994] 

Subpart 601.5—Agency and 
Public Participation 

601.570 Rulemaking. 

(a) The DOSAR is promulgated and 
may be revised, as necessary, in ac-
cordance with FAR part 1. 

(b) The Procurement Executive shall 
issue all DOS acquisition regulations. 

[59 FR 66751, Dec. 28, 1994] 

Subpart 601.6—Career Develop-
ment, Contracting Authority, 
and Responsibilities 

601.601 General. 

The Procurement Executive is the 
agency head for the purposes of FAR 
1.601. 

601.602 Contracting officers. 

601.602–1 Authority. 

(a) DOS contracts are awarded pursu-
ant to the foreign affairs management 
responsibilities conferred on the Sec-
retary of State (22 U.S.C. 2656), and the 
various laws, regulations, and Execu-
tive Orders relating thereto. 

(b) Except as otherwise provided by 
law, DOS regulations, and this DOSAR, 
the Procurement Executive has the au-
thority to execute, award, and admin-
ister contracts, purchase orders, other 
contractual arrangements, and other 
agreements, including FAR-covered 
interagency acquisition agreements, 
for the expenditure of funds involved in 
the acquisition of real and personal 
property, services, and for the sale of 
personal property. The Procurement 
Executive may further delegate this 
authority to those DOS employees ap-
pointed or designated to the con-
tracting activities enumerated in 
601.603–70. 

(c) The contracting officer shall not 
award, modify, or terminate a contract 
unless all reviews, clearances, and ap-
provals prescribed in the FAR or the 
DOSAR have been obtained, and all ap-
plicable requirements of law, the FAR, 
the DOSAR, and other regulations have 
been met. 

[53 FR 26159, July 11, 1988, as amended at 55 
FR 5774, Feb. 16, 1990; 59 FR 66751, Dec. 28, 
1994] 

601.603 Selection, appointment, and 
termination of appointment. 

601.603–1 General. 

Details of the Department’s acquisi-
tion career management program are 
described in 6 FAH–6, the Acquisition 
Career Management Program Hand-
book, which is available on the 

VerDate Aug<31>2005 02:49 Oct 20, 2006 Jkt 208204 PO 00000 Frm 00311 Fmt 8010 Sfmt 8010 Y:\SGML\208204.XXX 208204cc
ol

em
an

 o
n 

P
R

O
D

1P
C

71
 w

ith
 C

F
R



302 

48 CFR Ch. 6 (10–1–06 Edition) 601.603–3 

Intranet from the A/OPE Web site (see 
601.105–3 for address). 

[69 FR 19329, Apr. 13, 2004] 

601.603–3 Appointment. 

(a) General. There is no contracting 
officer authority conferred upon any 
DOS employee by virtue of position. 
The Procurement Executive appoints 
all DOS contracting officers, in con-
formance with FAR 1.603–3, with the 
one exception as noted in paragraph (b) 
of this section. The contracting officer 
shall retain the original copy of the 
Standard Form 1402, Certificate of Ap-
pointment, signed by the Procurement 
Executive. Only qualified employees 
shall be appointed as contracting offi-
cers. A/OPE is responsible for providing 
guidance and oversight in managing 
such appointments. 

(b) Temporary warrants. The Chief of 
Mission is delegated the authority by 
the Procurement Executive to issue 
temporary contracting officer warrants 
for periods up to 90 calendar days in 
order to cover emergency, post-specific 
operational requirements (e.g., staffing 
gaps, medical evacuations, extended 
leave, etc.). These temporary appoint-
ments shall be executed on the Stand-
ard Form 1402, and a copy shall be fur-
nished to A/OPE. The warrant shall 
contain both a dollar limitation of no 
more than $100,000 and a specific time 
period (not to exceed 90 days) during 
which the warrant is effective. 

(c) Non-Federal employees. Only 
United States Government direct-hire 
employees who are U.S. citizens shall 
be appointed as contracting officers. 
Personal services contractors, Foreign 
Service Nationals, and Third Country 
Nationals are not eligible for appoint-
ment as DOS contracting officers. 

(d) Personal services agreements. Indi-
viduals who may sign personal services 
agreements (PSAs) are limited to the 
following: 

(1) The Human Resources Officer; 
(2) The Human Resources/Financial 

Management Officer; or, 
(3) The Management Officer or an 

American Foreign Service Officer des-

ignated to perform human resource 
functions. 

[59 FR 66752, Dec. 28, 1994, as amended at 64 
FR 43620, Aug. 11, 1999; 69 FR 19330, Apr. 13, 
2004] 

601.603–70 Delegations of authority. 
(a) Delegations. As stated in 601.603– 

3(a), there is no contracting officer au-
thority conferred by virtue of position. 
Pursuant to 601.602–1(b), the Procure-
ment Executive has designated the fol-
lowing as contracting activities as de-
fined in FAR 2.101. These authorities 
are not redelegable. In addition, spe-
cific individuals are designated as 
heads of contracting activities (HCAs) 
(see FAR 2.101): 

(1) Overseas posts. Each overseas post 
shall be regarded as a contracting ac-
tivity to enter into and administer 
contracts for the expenditure of funds 
involved in the acquisition of supplies, 
equipment, publications, and services. 
The Principal Officer, the Management 
Officer, or the Supervisory General 
Services Officer are designated as 
HCAs; provided, that he/she has a con-
tracting officer’s warrant issued by the 
Procurement Executive. The Procure-
ment Executive (or authorized A/OPE 
staff) may delegate to a contracting of-
ficer, on a case-by-case basis, the au-
thority to award a contract or modi-
fication which exceeds the contracting 
officer’s warrant level. 

(i) No authority is delegated to enter 
into cost-reimbursement, fixed-price 
incentive, or fixed-price redeter-
minable contracts. Design/build solici-
tations and contracts may only be en-
tered into with the written approval of 
A/OPE and OBO. Proposed construction 
contracts exceeding $500,000 and any re-
lated architect-engineer contracts 
must have prior A/OPE approval. 

(ii) When expressly authorized by a 
U.S. Government agency which does 
not have a contracting officer at the 
post, the officers named in paragraph 
(a)(1) introductory text of this section 
may enter into contracts for that agen-
cy. Use of this authority is subject to 
the statutory authority of that agency 
and any special contract terms or 
other requirements necessary for com-
pliance with any conditions or limita-
tions applicable to the funds of that 
agency. The agency’s authorization 
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shall cite the statute(s) and state any 
special contract terms or other re-
quirements with which the acquisition 
so authorized must comply. In view of 
the contracting officer’s responsibility 
for the legal, technical, and adminis-
trative sufficiency of contracts, ques-
tions regarding the propriety of con-
tracting actions that the post is re-
quired to take pursuant to this author-
ity may be referred to the Department 
for resolution with the headquarters of 
the agency concerned. 

(2) Office of Logistics Management; Of-
fice of Acquisition Management (A/LM/ 
AQM). The authority to enter into and 
administer contracts for the expendi-
ture of funds involved in the acquisi-
tion of supplies and services, including 
construction, is delegated to the Direc-
tor or designee as the HCA. 

(3) Foreign Service Institute. The au-
thority to enter into and administer 
contracts pursuant to Chapter 7, Title 
I, of the Foreign Service Act of 1980, as 
amended (22 U.S.C. 4021 et seq.), is dele-
gated to the Director of the Foreign 
Service Institute, the Executive Direc-
tor, the Deputy Executive Director, 
and the Supervisory Contracting Offi-
cer as the HCA. 

(4) Office of Foreign Missions. The au-
thority to enter into and administer 
contracts pursuant to Title II of the 
State Department Basic Authorities 
Act of 1956, as amended (22 U.S.C. 4301 
et seq.), is delegated to the Director, Of-
fice of Foreign Missions, and the Ad-
ministrative Officer as the HCA. 

(5) U.S. Mission to the United Nations. 
The authority to enter into and admin-
ister contracts pursuant to the United 
Nations Participation Act of 1945, as 
amended (22 U.S.C. 287), is delegated to 
the Counselor for Administration as 
the HCA. 

(6) Regional Procurement Support Of-
fices. The authority to enter into and 
administer contracts for the expendi-
ture of funds involved in the acquisi-
tion of supplies, equipment, publica-
tions, and services on behalf of over-
seas posts is delegated to each Direc-
tor, Regional Procurement Support Of-
fice (RPSO) as the HCA at the fol-
lowing locations: 

(i) RPSO Frankfurt in conjunction 
with Consulate General Frankfurt; and 

(ii) RPSO Florida in conjunction 
with the Florida Regional Center. 

(b) Other delegations. Several DOS of-
fices have been delegated limited pro-
curement authority, although they 
have not been designated as HCAs. 
Matters requiring HCA resolution are 
referred to the A/LM/AQM. These dele-
gations are provided only to warranted 
contracting officers in the respective 
offices. They are as follows: 

(1) Office of Language Services. The 
authority to enter into and administer 
simplified acquisition transactions 
under FAR Part 13 and orders against 
existing contracts up to the maximum 
ordering threshold or limitation for in-
terpreting, translating, conference re-
porting, and related language support 
and escort services. 

(2) Office of Overseas Schools. The au-
thority to enter into and administer 
simplified acquisition transactions 
under FAR Part 13 and orders against 
existing contracts up to the maximum 
ordering threshold or limitation pursu-
ant to section 29 of the State Depart-
ment Basic Authorities Act of 1956, as 
amended. 

(3) Library. The authority to enter 
into and administer simplified acquisi-
tion transactions under FAR Part 13 
and orders against existing contracts 
up to the maximum ordering threshold 
or limitation pursuant to the provi-
sions of the Public Printing and Docu-
ments Act of 1968, as amended, and for 
the acquisition of newspapers, books, 
maps, and periodicals. 

(4) Office of International Conferences. 
The authority to enter into and admin-
ister simplified acquisition trans-
actions under FAR Part 13 and orders 
against existing contracts up to the 
maximum ordering threshold or limita-
tion pursuant to section 5, Title I, of 
the Department of State Basic Au-
thorities Act of 1956, as amended. 

(5) Bureau of Population, Refugees, and 
Migration. The authority to enter into 
and administer simplified acquisition 
transactions under FAR Part 13 and or-
ders against existing contracts up to 
the maximum ordering threshold or 
limitation pursuant to the Migration 
and Refugee Assistance Act of 1962, as 
amended, and Executive Order 11077, 
dated January 22, 1963. 
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(6) Bureau of International Narcotics 
and Law Enforcement Affairs. The au-
thority to enter into and administer 
simplified acquisition transactions 
under FAR Part 13, orders against ex-
isting contracts up to the maximum 
ordering threshold or limitation and 
personal services contracts pursuant to 
the Foreign Assistance Act of 1961, as 
amended; and, 48 CFR Chapter 7, Agen-
cy for International Development Ac-
quisition Regulation, including any 
amendments thereto. These authorities 
extend to any acquisition performed by 
any Department of State contracting 
activity on behalf of INL. 

(7) Office of Small and Disadvantaged 
Business Utilization. The authority to 
enter into and administer 8(a) purchase 
orders and contracts as a third party 
pursuant to the Memorandum of Un-
derstanding signed with the Small 
Business Administration. 

(8) Bureau of Administration, Office 
of Operations. The authority to enter 
into and administer simplified acquisi-
tion transactions for emergency or 
contingency operations necessary to 
protect life or federal property. This 
authority is limited to cases when a 
contracting officer in the Office of Ac-
quisitions Management is unavailable. 

[59 FR 66752, Dec. 28, 1994, as amended at 60 
FR 39662, Aug. 3, 1995; 64 FR 43620, Aug. 11, 
1999; 69 FR 19330, Apr. 13, 2004; 71 FR 34839, 
June 16, 2006] 

PART 602—DEFINITIONS OF WORDS 
AND TERMS 

Subpart 602.1—Definitions 

Sec. 
602.101 Definitions. 
602.101–70 DOSAR definitions. 

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658. 

SOURCE: 53 FR 26162, July 11, 1988, unless 
otherwise noted. 

Subpart 602.1—Definitions 

602.101 Definitions. 

602.101–70 DOSAR definitions. 
For the purposes of the DOSAR, un-

less otherwise indicated, the following 
terms have the meanings set forth in 
this subpart. 

Chief of Mission means the principal 
officer in charge of a diplomatic mis-
sion of the United States or of a United 
States office abroad which is des-
ignated by the Secretary of State as 
diplomatic in nature, including any in-
dividual assigned under section 502(c) 
of the Foreign Service Act of 1980 (Pub-
lic Law 96–465) to be temporarily in 
charge of such a mission or office. 

Consolidated Receiving Point or CRP; 
means the contractor under contract 
to a Despatch Agency to receive and 
prepare items for shipment to a post. 
The CRP receives, records, consoli-
dates, and packs items for shipment 
overseas under the direction of the 
Despatch Agency. 

Department or DOS means the Depart-
ment of State, including all of its ac-
tivities wherever located. 

Despatch Agency means the office re-
sponsible for the transportation of sup-
plies between the U.S. and posts within 
its specific geographic area as assigned 
by the Office of Logistics Operations. 
There are six Despatch Agencies, one 
each in Iselin, New Jersey; Baltimore, 
Maryland; Miami, Florida; Seattle, 
Washington; Brownsville, Texas; and 
the European Logistical Support Office 
in Antwerp, Belgium. 

Government means the Government of 
the United States of America unless 
specifically stated otherwise. 

Major system has the same definition 
as described in FAR 2.101; however, the 
Department of State’s dollar threshold 
as defined in paragraph (b) is $30 mil-
lion. The Under Secretary for Manage-
ment is the head of the agency for the 
purposes of paragraph (c). 

Overseas post means a ‘‘post’’ located 
outside the United States of America. 

Post means a diplomatic or consular 
mission of the United States of Amer-
ica, administered or managed by the 
DOS. 

[53 FR 26163, July 11, 1988, as amended at 59 
FR 66753, Dec. 28, 1994; 60 FR 39662, Aug. 3, 
1995; 64 FR 43620, Aug. 11, 1999; 69 FR 19330, 
Apr. 13, 2004] 
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PART 603—IMPROPER BUSINESS 
PRACTICES AND PERSONAL 
CONFLICTS OF INTEREST 

Subpart 603.1—Safeguards 

Sec. 
603.104 Procurement integrity. 
603.104–4 Disclosure, protection, and mark-

ing of contractor bid or proposal infor-
mation and source selection information. 

603.104–7 Violations or possible violations. 

Subpart 603.2—Contractor Gratuities to 
Government Personnel 

603.204 Treatment of violations. 

Subpart 603.4—Contingent Fees 

603.405 Misrepresentations or violations of 
the Covenant Against Contingent Fees. 

Subpart 603.6—Contracts with Government 
Employees or Organizations Owned or 
Controlled by Them 

603.601 Policy. 
603.602 Exceptions. 

Subpart 603.7—Voiding and Rescinding 
Contracts 

603.704 Policy. 
603.705 Procedures. 

Subpart 603.8—Limitations on the Payment 
of Funds To Influence Federal Transactions 

603.804 Policy 

Subpart 603.9—Whistleblower Protections 
for Contractor Employees 

603.905 Procedures for investigating com-
plaints. 

603.906 Remedies. 

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658. 

SOURCE: 53 FR 26163, July 11, 1988, unless 
otherwise noted. 

Subpart 603.1—Safeguards 

SOURCE: 64 FR 43620, Aug. 11, 1999, unless 
otherwise noted. 

603.104 Procurement integrity. 

603.104–4 Disclosure, protection, and 
marking of contractor bid or pro-
posal information and source selec-
tion information. 

(a) The following classes of persons 
may be authorized to receive con-

tractor bid or proposal information or 
source selection information by the 
contracting officer or head of the con-
tracting activity, who is the agency 
head’s designee, when such access is 
necessary to the conduct of an acquisi-
tion: 

(1) Individuals involved in the selec-
tion process, such as the Contracting 
Officer’s Representative, technical 
evaluators, advisors, consultants, and 
the Source Selection Official; 

(2) Clerical personnel directly in-
volved in the acquisition; 

(3) Supervisors in the contracting of-
ficer’s chain of command; 

(4) Contracting personnel involved in 
reviewing or approving the solicita-
tion, contract, or contract modifica-
tion; 

(5) Individuals from offices who may 
be required to perform pre-award au-
dits, such as DCAA; and, 

(6) Personnel in the following offices: 
Office of Small and Disadvantaged 
Business Utilization (A/SDBU), Office 
of the Legal Adviser, Office of Legisla-
tive Affairs, Office of the Inspector 
General, Office of the Procurement Ex-
ecutive, the Small Business Adminis-
tration, and the Office of Federal Con-
tract Compliance Programs (Depart-
ment of Labor). 

(c) All information which is consid-
ered proprietary or source selection in-
formation shall be marked to prevent 
its unauthorized disclosure before 
award. This may be performed by 
marking each page of proprietary or 
source selection material with the 
statement ‘‘Source Selection Informa-
tion—See FAR 3.104’’ or ‘‘Proprietary 
Information—See FAR 3.104’’, as appli-
cable. Alternatively, this requirement 
may be met by attaching Forms DS– 
1926, Proprietary Information (Cover 
Page), and DS–1927, Source Selection 
Information (Cover Page), to any pro-
prietary and source selection informa-
tion. Individuals responsible for pre-
paring derivative documents which ref-
erence, cite, or paraphrase proprietary 
or source selection information, are re-
sponsible for marking such documents 
as indicated in this paragraph. The re-
quired marking or cover page shall be 
included when technical proposals are 
submitted for evaluation and when an 
audit is requested. After award, the 
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procedures governing the Freedom of 
Information Act and related laws/regu-
lations shall be followed regarding re-
lease of proprietary or source selection 
information. 

[64 FR 43620, Aug. 11, 1999. Redesignated at 69 
FR 19330, Apr. 13, 2004] 

603.104–7 Violations or possible viola-
tions. 

(a)(1) The contracting officer shall 
report any violation or possible viola-
tion to the head of the contracting ac-
tivity after he or she has reviewed the 
documentation and has concluded that 
there is no impact on the acquisition. 

(d)(2)(ii)(B) The Procurement Execu-
tive is the agency head’s designee for 
the purposes of FAR 3.104–7(d)(2)(ii)(B). 

[64 FR 43620, Aug. 11, 1999. Redesignated and 
amended at 69 FR 19330, Apr. 13, 2004] 

Subpart 603.2—Contractor Gratu-
ities to Government Per-
sonnel 

603.204 Treatment of violations. 
(a) The Procurement Executive is the 

agency head’s designee for the purposes 
of FAR 3.204. 

(b) Upon completion of the investiga-
tion and/or prosecution or with the 
consent of the U.S. Department of Jus-
tice, the Assistant Inspector General 
for Investigations shall provide to the 
Procurement Executive a report, to-
gether with all pertinent documenta-
tion, concerning the suspected viola-
tion. The Office of the Procurement 
Executive shall provide to the con-
tractor a written notice by certified 
mail, return receipt requested, pre-
senting the findings, and shall estab-
lish a schedule, including location, for 
an investigative hearing for the pur-
poses described in FAR 3.204(b). 

[64 FR 43620, Aug. 11, 1999, as amended at 69 
FR 19330, Apr. 13, 2004] 

Subpart 603.4—Contingent Fees 
603.405 Misrepresentations or viola-

tions of the Covenant Against Con-
tingent Fees. 

(a) The contracting officer may re-
quest the Office of the Inspector Gen-
eral to develop further information if 
the facts available are deemed insuffi-

cient to determine whether an actual 
violation has occurred. The con-
tracting officer may also obtain the ad-
vice of the Office of the Legal Adviser 
as to the legality and general propriety 
of any information disclosed. 

[64 FR 43621, Aug. 11, 1999] 

Subpart 603.6—Contracts with 
Government Employees or 
Organizations Owned or Con-
trolled by Them 

603.601 Policy. 

(a) It is Department policy not to 
award contracts to Federal employees, 
or businesses substantially owned or 
controlled by Federal employees. This 
policy also applies to individuals hired 
under personal services agreements and 
personal services contracts. 

[59 FR 66754, Dec. 28, 1994, as amended at 69 
FR 19331, Apr. 13, 2004] 

603.602 Exceptions. 

The Procurement Executive is the 
agency head’s designee for the purposes 
of FAR 3.602. 

Subpart 603.7—Voiding and 
Rescinding Contracts 

603.704 Policy. 

The Procurement Executive is the 
agency head’s designee for the purposes 
of FAR 3.704. 

[59 FR 66754, Dec. 28, 1994] 

603.705 Procedures. 

The Procurement Executive is the 
agency head’s designee for the purposes 
of FAR 3.705. 

[59 FR 66754, Dec. 28, 1994] 

Subpart 603.8—Limitations on the 
Payment of Funds To Influ-
ence Federal Transactions 

603.804 Policy 

(b) The contracting officer shall for-
ward a copy of all contractor disclo-
sures furnished pursuant to the clause 
at FAR 52.203–12 to the Office of the 
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Legal Adviser, Employment Law, Sen-
ior Ethics Counsel (L/EMP/Ethics). 

[69 FR 19331, Apr. 13, 2004] 

Subpart 603.9—Whistleblower Pro-
tections for Contractor Em-
ployees 

SOURCE: 64 FR 43621, Aug. 11, 1999, unless 
otherwise noted. 

603.905 Procedures for investigating 
complaints. 

The Procurement Executive is the 
agency head’s designee for the purposes 
of FAR 3.905. 

603.906 Remedies. 
The Procurement Executive is the 

agency head’s designee for the purposes 
of FAR 3.906. 

PART 604—ADMINISTRATIVE 
MATTERS 

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658. 

Subpart 604.5—Electronic 
Commerce in Contracting 

604.502 Policy. 
(b) The Assistant Secretary of State 

for Administration is the head of the 
agency for the purpose of FAR 4.502(b). 

(1)(i) Posting solicitations for domestic 
contracting activities. Contracting offi-
cers at domestic contracting activities 

shall post all open market competitive, 
unclassified Requests for Proposals and 
Invitations for Bids exceeding the sim-
plified acquisition threshold on the 
Internet, unless an exception has been 
approved by the head of the con-
tracting activity. Contracting officers 
may post Requests for Quotations and 
noncompetitive acquisitions if desired. 
Solicitations shall be posted through 
the Statebuy Interactive Platform 
(SIP) at https://state.monmouth.army.mil/ 
If the SIP is temporarily unavailable 
(due either to problems with the SIP 
system or the Internet connections), 
the solicitation shall be posted on the 
Governmentwide point of entry (GPE), 
and immediately posted on the SIP 
when the SIP again becomes available. 

(ii) Materials not in automated format. 
For solicitations containing drawings 
or other materials that are not in an 
automated format, the contracting of-
ficer shall: 

(A) Post as much of the solicitation 
as possible on the Internet; and, 

(B) Make hard copies available for 
those parts of the solicitation that are 
not in an automated format. 

(iii) Posting solicitations for overseas 
contracting activities. Contracting offi-
cers at overseas contracting activities 
shall post competitive local guard so-
licitations on the Internet using the 
Statebuy Interactive Platform if U.S. 
firms may be competing. Posting of 
other solicitations is optional. 

[69 FR 19331, Apr. 13, 2004] 
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SUBCHAPTER B—COMPETITION AND ACQUISITION 
PLANNING 

PART 605—PUBLICIZING 
CONTRACT ACTIONS 

Subpart 605.2—Synopsis of Proposed 
Contract Actions 

Sec. 
605.202 Exceptions. 
605.202–70 Foreign acquisitions. 
605.207–70 Acquisitions available from only 

one responsible source. 

Subpart 605.3—Synopses of Contract 
Awards 

605.303 Announcement of contract awards. 

Subpart 605.4—Release of Information 

605.403 Requests from members of Congress. 
605.404 Release of long-range acquisition es-

timates. 
605.404–1 Release procedures. 

Subpart 605.5—Paid Advertisements 

605.502 Authority. 

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658. 

SOURCE: 53 FR 26164, July 11, 1988, unless 
otherwise noted. 

Subpart 605.2—Synopsis of 
Proposed Contract Actions 

605.202 Exceptions. 

605.202–70 Foreign acquisitions. 
(a) Policy. In accordance with a De-

termination and Findings issued by the 
Assistant Secretary of State for Ad-
ministration, the requirement for ad-
vance notices in the Governmentwide 
point of entry (GPE) for the Depart-
ment’s foreign acquisitions awarded by 
overseas contracting activities is 
waived. GPE notices may be published 
for any acquisition where the con-
tracting officer decides that publica-
tion would be in the Department’s best 
interests. 

(b) Procedures. Contracting officers at 
overseas contracting activities are not 
required to prepare an individual deter-
mination and findings to document 
their decision to waive the GPE notice 
requirements. 

(c) Competition requirements. Nothing 
in this section waives the requirement 
to obtain competition as required by 
FAR part 6 and DOSAR (48 CFR) part 
606. Competition, including the use of 
written solicitation, shall be obtained 
in all cases to the extent feasible. If 
there are known U.S. firms or firms 
with U.S. affiliations in local residence 
capable of supplying the required sup-
plies or services, the contracting activ-
ity shall ensure that those firms are in-
cluded in the source list for the acqui-
sition. 

(d) Policy exclusions. GPE waiver au-
thority does not apply to local guard 
service contracts exceeding $250,000, or 
any contracts exceeding $5 million. 
Local guard service contracts that ex-
ceed $250,000 and other contracts that 
exceed $5 million shall be published in 
the GPE. Option year prices shall be 
included when computing the applica-
bility of this threshold. 

[60 FR 39662, Aug. 3, 1995, as amended at 64 
FR 43621, Aug. 11, 1999; 69 FR 19331, Apr. 13, 
2004] 

605.207–70 Acquisitions available from 
only one responsible source. 

In addition to the information re-
quired at FAR 5.207, each notice of a 
proposed acquisition from only one re-
sponsible source shall include descrip-
tions of the specific qualifications or 
capabilities required to perform the 
work and the information a potential 
source must submit. 

[53 FR 26164, July 11, 1988, as amended at 69 
FR 19331, Apr. 13, 2004] 

Subpart 605.3—Synopses of 
Contract Awards 

605.303 Announcement of contract 
awards. 

(a) Contracting officers shall make 
information available on awards over 
$10 million to the Bureau of Legislative 
Affairs, upon request, in sufficient time 
for an announcement by 5:00 p.m. 
Washington, DC time on the day of the 
award. This requirement applies only 
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to awards made by domestic con-
tracting activities where performance 
will take place within the United 
States or its possessions. 

[59 FR 66755, Dec. 28, 1994, as amended at 64 
FR 43621, Aug. 11, 1999; 69 FR 19331, Apr. 13, 
2004] 

Subpart 605.4—Release of 
Information 

605.403 Requests from members of 
Congress. 

(a) The Procurement Executive is the 
agency head for the purposes of FAR 
5.403(a). 

[59 FR 66755, Dec. 28, 1994] 

605.404 Release of long-range acquisi-
tion estimates. 

605.404–1 Release procedures. 
The Procurement Executive is the 

agency head’s designee for the purposes 
of FAR 5.404–1(a) and the agency head 
for the purposes of FAR 5.404–1(b). 

[55 FR 5774, Feb. 16, 1990] 

Subpart 605.5—Paid 
Advertisements 

605.502 Authority. 
(a) For paid advertisements in news-

papers within the United States, the 
head of the contracting activity is the 
agency head’s designee for the purposes 
of FAR 5.502(a). For acquisitions by 
overseas posts necessitating paid ad-
vertisements in newspapers outside the 
United States, the head of the con-
tracting activity is the agency’s head’s 
designee for the purposes of FAR 
5.502(a). When the head of the con-
tracting activity is the contracting of-
ficer for the acquisition, no further ap-
provals are necessary. 

[59 FR 66755, Dec. 28, 1994] 

PART 606—COMPETITION 
REQUIREMENTS 

Subpart 606.2—Full and Open Competition 
After Exclusion of Sources 

Sec. 
606.202 Establishing or maintaining alter-

nate sources. 

Subpart 606.3—Other Than Full and Open 
Competition 

606.302 Circumstances permitting other 
than full and open competition. 

606.302–1 Only one responsible source and no 
other supplies or services will satisfy 
agency requirements. 

606.302–4 International agreement. 
606.302–6 National security. 
606.302–7 Public interest. 
606.303–1 Requirements. 
606.304 Approval of the justification. 
606.304–70 Acquisitions by overseas posts. 
606.370 Department of State standardization 

program. 

Subpart 606.5—Competition Advocates 

606.501 Requirement. 
606.501–70 Overseas posts. 
606.570 Solicitation provision. 

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658. 

SOURCE: 53 FR 26165, July 11, 1988, unless 
otherwise noted. 

Subpart 606.2—Full and Open 
Competition After Exclusion of 
Sources 

606.202 Establishing or maintaining 
alternate sources. 

The Procurement Executive is the 
agency head for the purposes of FAR 
6.202. 

Subpart 606.3—Other Than Full 
and Open Competition 

606.302 Circumstances permitting 
other than full and open competi-
tion. 

606.302–1 Only one responsible source 
and no other supplies or services 
will satisfy agency requirements. 

(b)(4) The Procurement Executive is 
the agency head for the purposes of 
FAR 6.302–1(b)(4). 

[59 FR 66755, Dec. 28, 1994] 

606.302–4 International agreement. 

(b)(2) In accordance with FAR 6.302–4, 
guard services shall be acquired from 
the host government only when it is 
the sole available source. 

[59 FR 66755, Dec. 28, 1994] 
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606.302–6 National security. 

(b) This subsection applies to all ac-
quisitions involving national security 
information, regardless of dollar 
amount. In no case shall information 
be classified in order to restrict com-
petition. Information may be classified 
only when its authorized disclosure 
could be expected to cause damage to 
national security. 

(c)(1) The Chief, Controls Division, 
Office of Intelligence Liaison, Direc-
torate for Coordination, Bureau of In-
telligence and Research, is responsible 
for reviewing and certifying on any 
proposed acquisitions derived from or 
funded or administered by intelligence 
community agencies that involve sen-
sitive compartmented information and 
ensuring that the provisions of Execu-
tive Order 12958 and FAR 6.302–6 have 
been met. The Chief, Information Secu-
rity Programs Division, Office of Infor-
mation Security Technology, Bureau of 
Diplomatic Security, is responsible for 
reviewing and certifying on all other 
proposed acquisitions funded by the 
Department of State that involve na-
tional security information and ensur-
ing that the provisions of Executive 
Order 12958 and FAR 6.302–6 have been 
met. When disclosure of the Depart-
ment’s needs through full and open 
competition would compromise na-
tional security, the Justification for 
Other than Full and Open Competition 
shall include the following specific in-
formation: 

(i) How national security would be 
compromised if the Department of 
State’s (or other agencies’) needs were 
disclosed in the GPE; 

(ii) Why the GPE notice cannot be 
worded in such a manner that national 
security would not be compromised; 

(iii) Necessity for access to classified 
information to prepare technical and/or 
cost proposal and level of security 
clearance required; 

(iv) Necessity for access to classified 
information to perform the proposed 
contract and level of security clear-
ance required; 

(v) Number and value of contracts 
that the justification covers; and 

(vi) A statement as follows: ‘‘I hereby 
certify that the national security con-
cerns of the referenced acquisition(s) 

meet the criteria set forth in Executive 
Order 12958 and FAR 6.302–6’’. 

(2) Any acquisition involving na-
tional security information shall be 
publicized in the GPE unless disclosure 
of the agency’s needs would com-
promise national security. 

(3) The contracting officer is respon-
sible for soliciting offers from as many 
potential sources as is practicable 
under the circumstances. However, 
given the sensitivity required for ac-
quisitions involving national security 
information, it is expected that re-
quirements offices will work closely 
with the contracting officer in maxi-
mizing competition. 

[59 FR 66755, Dec. 28, 1994, as amended at 64 
FR 43621, Aug. 11, 1999; 69 FR 19331, Apr. 13, 
2004] 

606.302–7 Public interest. 

The authority to approve the deter-
mination prescribed in FAR 6.302–7(c) 
is reserved to the Secretary of State. 

606.303–1 Requirements. 

Justifications for contract actions 
prescribed in FAR 6.303–1(d) shall be 
forwarded by the contracting officer to 
A/OPE for transmittal to the Office of 
the United States Trade Representa-
tive. 

[53 FR 26165, July 11, 1988, as amended at 59 
FR 66755, Dec. 28, 1994] 

606.304 Approval of the justification. 

(a) (2) The approval authority for a 
proposed contract over $500,000 but not 
exceeding $10,000,000 for domestic con-
tracting activities that do not have a 
competition advocate is the Depart-
ment Competition Advocate. 

(d) The estimated dollar value of all 
options shall be included in deter-
mining the approval level of a jus-
tification. 

[59 FR 66755, Dec. 28, 1994, as amended at 64 
FR 43621, Aug. 11, 1999] 

606.304–70 Acquisitions by overseas 
posts. 

The Departmental Competition Ad-
vocate is the approval authority for 
the purposes of FAR 6.304(a)(3). This 
authority is not redelegable. Any such 
justification must be transmitted 
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through the Principal Officer at the 
overseas post. 

[59 FR 66756, Dec. 28, 1994] 

606.370 Department of State standard-
ization program. 

(a) It is the Department’s policy to 
promote full and open competition in 
all procurement actions. The authority 
at 41 U.S.C. 253(c)(1) shall be used with 
respect to standardization when only 
specified makes and models of equip-
ment will satisfy the Department’s 
needs and only one source is available. 
This policy applies to all acquisitions 
involving standardization, regardless of 
dollar amount. 

(b) Contracts awarded under the au-
thority at 41 U.S.C. 253(c)(1) shall be 
supported by the written justification 
described in FAR 6.303. The contracting 
officer, requirements office, procuring 
activity competition advocate, and the 
Procurement Executive shall approve 
all Justifications for Other than Full 
and Open Competition that cite stand-
ardization of technical equipment as 
justification to restrict competition. 
The Management Officer at each post 
is the procuring activity competition 
advocate for that post and the require-
ments office at post is the embassy 
functional office responsible for identi-
fying the need to contract. 

(c) Procurement of specified makes 
and models of technical equipment and 
systems, for which there is only one 
source of supply, is considered other 
than full and open competition. Such 
procurements shall be supported by an 
approved Justification for Other than 
Full and Open Competition. The jus-
tification shall include the content re-
quirements of FAR 6.303–2. The jus-
tification shall also address potential 
cost savings in areas such as inventory, 
operations, training, maintenance, re-
pairs, and administrative and manage-
ment support. Areas of consideration 
for potential cost savings shall be sup-
ported by detailed estimates as attach-
ments to the justification. Justifica-
tions shall specify an effective period, 
which shall bear a reasonable relation-
ship to the life of the technical equip-
ment. The effective period shall not ex-
ceed six years with a review at the end 
of the first three years. Periodic re-
views shall be made during the stand-

ardization period to determine whether 
the standardization should be contin-
ued, revised or canceled. 

[59 FR 66756, Dec. 28, 1994, as amended at 69 
FR 19331, Apr. 13, 2004] 

Subpart 606.5—Competition 
Advocates 

606.501 Requirement. 
(a) The Procurement Executive is the 

head of the agency for the purposes of 
FAR 6.501 and designates the Depart-
ment Competition Advocate. 

(b) A contracting activity competi-
tion advocate has been designated for 
A/LM/AQM. A/LM/AQM’s competition 
advocate is also designated the con-
tracting activity competition advocate 
for the Regional Procurement Support 
Offices. The Department Competition 
Advocate is the activity competition 
advocate for all other domestic con-
tracting activities. 

[59 FR 66756, Dec. 28, 1994, as amended at 64 
FR 43622, Aug. 11, 1999; 69 FR 19331, Apr. 13, 
2004] 

606.501–70 Overseas posts. 
The Management Officer at each 

overseas post is the competition advo-
cate for that post. 

[53 FR 26165, July 11, 1988, as amended at 69 
FR 19331, Apr. 13, 2004] 

606.570 Solicitation provision. 
The contracting officer shall insert 

the provision at 652.206–70, Competition 
Advocate/Ombudsman, in all solicita-
tions exceeding the simplified acquisi-
tion threshold. 

[64 FR 43622, Aug. 11, 1999] 

PART 607—ACQUISITION 
PLANNING 

AUTHORITY: 22 U.S.C. 2658; 40 U.S.C. 486(c); 
48 CFR subpart 1.3. 

Subpart 607.1—Acquisition Plans 
607.103 Agency-head responsibilities. 

The Procurement Executive is the 
agency head’s designee for the purposes 
of FAR 7.103. 

[55 FR 5774, Feb. 16, 1990] 
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PART 609—CONTRACTOR 
QUALIFICATIONS 

Subpart 609.2—Qualifications 
Requirements 

Sec. 
609.202 Policy. 
609.206 Acquisitions subject to qualification 

requirements. 
609.206–1 General. 

Subpart 609.4—Debarment, Suspension, 
and Ineligibility 

609.403 Definitions. 
609.403–70 DOSAR definitions. 
609.404 List of parties excluded from Federal 

procurement and nonprocurement pro-
grams. 

609.404–70 Specially Designated Nationals 
List. 

609.405 Effect of listing. 
609.405–1 Continuation of current contracts. 
609.405–2 Restrictions on subcontracting. 
609.405–70 Termination action decision. 
609.406 Debarment. 
609.406–1 General. 
609.406–3 Procedures. 
609.407 Suspension. 
609.407–1 General. 
609.407–3 Procedures. 

Subpart 609.5—Organizational and 
Consultant Conflicts of Interests 

609.503 Waiver. 

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658. 

SOURCE: 53 FR 26165, July 11, 1988, unless 
otherwise noted. 

Subpart 609.2—Qualifications 
Requirements 

609.202 Policy. 
The authority prescribed in FAR 

9.202(a)(1) is delegated, without power 
of redelegation, to the head of the con-
tracting activity. 

[53 FR 26165, July 11, 1988, as amended at 59 
FR 66756, Dec. 28, 1994] 

609.206 Acquisitions subject to quali-
fication requirements. 

609.206–1 General. 
(b) The authority prescribed in FAR 

9.206–1(b) is delegated, without power of 
redelegation, to the head of the con-
tracting activity. 

[64 FR 43622, Aug. 11, 1999] 

Subpart 609.4—Debarment, 
Suspension, and Ineligibility 

609.403 Definitions. 

Debarring official means the Procure-
ment Executive. 

Suspending official means the Pro-
curement Executive. 

609.403–70 DOSAR definitions. 

Fact-finding official means the chair-
person of a three member fact-finding 
panel. The panel comprises one rep-
resentative each from the Office of the 
Legal Adviser, the contracting activ-
ity, and the requirements office. The 
representative from the Office of the 
Legal Adviser is the panel chairperson. 

Notice means a written communica-
tion sent by certified mail (return re-
ceipt requested) to the last known ad-
dress of the party, its identified coun-
sel, or its agent. In the case of a busi-
ness, such notice may be sent to any 
partner, principal officer, director, 
owner or co-owner, or joint venturer. If 
no return receipt is received within 10 
calendar days of mailing, receipt shall 
then be presumed. This definition ap-
plies to the notice requirements in 
FAR 9.406–3 and FAR 9.407–3. 

609.404 List of parties excluded from 
Federal procurement and non-
procurement programs. 

A/OPE shall accomplish the agency 
responsibilities prescribed in FAR 
9.404(c)(1) through (c)(3). The authority 
to establish procedures prescribed in 
FAR 9.404(c)(5) is delegated, without 
power of redelegation, to the head of 
the contracting activity. 

[53 FR 26165, July 11, 1988; 53 FR 36461, Sept. 
20, 1988, as amended at 55 FR 5774, Feb. 16, 
1990; 59 FR 66756, Dec. 28, 1994] 

609.404–70 Specially Designated Na-
tionals List. 

Contracting officers shall not award 
to any of the entities listed on the Spe-
cially Designated Nationals (SDN) 
List, available on the Department of 
Treasury’s Office of Foreign Assets 
Control Web site at http:// 
www.treas.gov/ofac/. Contracting offi-
cers shall consult this list prior to 
award for any dollar amount. This list 
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may also be accessed through the 
EPLS Web site at http://epls.arnet.gov. 

[69 FR 19331, Apr. 13, 2004] 

609.405 Effect of listing. 
(a) The Procurement Executive is the 

agency head’s designee for the purposes 
of FAR 9.405(a). 

(d)(3) The Procurement Executive is 
the agency head’s designee for the pur-
poses of FAR 9.405(d)(3). 

[59 FR 66756, Dec. 28, 1994, as amended at 60 
FR 39662, Aug. 3, 1995; 64 FR 43622, Aug. 11, 
1999; 69 FR 19331, Apr. 13, 2004] 

609.405–1 Continuation of current con-
tracts. 

The Procurement Executive is the 
agency head’s designee for the purposes 
of FAR 9.405–1. The decision whether to 
terminate a current contract shall be 
made in consideration of the cir-
cumstances listed in 609.405–70. 

609.405–2 Restrictions on subcon-
tracting. 

The Procurement Executive is the 
agency head’s designee for the purposes 
of FAR 9.405–2. 

609.405–70 Termination action deci-
sion. 

(a) Prior to making a decision to ter-
minate, based on the consideration 
listed below, the contracting officer 
shall have the proposed action re-
viewed and approved by: 

(1) The Office of the Legal Adviser; 
(2) An individual one level above the 

contracting officer; and 
(3) For overseas posts, A/OPE. 
(b) Termination for default. Termi-

nation for default under a contract’s 
default clause is appropriate when the 
circumstances giving rise to the debar-
ment or suspension also constitute a 
default in the contractor’s performance 
of that contract. Debarment or suspen-
sion of the contractor for reasons unre-
lated to the performance of that con-
tract may not support a termination 
for default. 

(c) Termination for convenience or can-
cellation. Termination for convenience 
or cancellation under appropriate con-
tract clauses should be considered 
when the contractor presents a signifi-
cant risk to the Government in com-
pleting a current contract and when 

such termination for convenience or 
cancellation is determined to be in the 
Government’s best interests. In mak-
ing this determination, the contracting 
officer should consider such factors as 
the— 

(1) Seriousness of the cause for debar-
ment or suspension; 

(2) Extent of contract performance; 
(3) Potential costs to the Govern-

ment; 
(4) Urgency of the requirement and 

the impact of the delay; and/or 
(5) Availability of other safeguards to 

protect the Government’s interests. 

[53 FR 26165, July 11, 1988, as amended at 59 
FR 66756, Dec. 28, 1994] 

609.406 Debarment. 

609.406–1 General. 
The Procurement Executive is the 

agency head’s designee for the purposes 
of FAR 9.406–1(c). 

609.406–3 Procedures. 
(a) Investigation and referral. (1) DOS 

employees aware of any cause that 
may serve as the basis for debarment 
shall immediately refer those cases 
through the contracting officer to the 
debarring official. The debarring offi-
cial shall immediately refer to the Of-
fice of the Inspector General all re-
ported cases that involve possible 
criminal or fraudulent activities for in-
vestigation by that office. The Office of 
the Inspector General shall investigate 
the matter, as appropriate, and provide 
a copy of its investigation report to the 
Procurement Executive for consider-
ation of debarment action, if and when 
appropriate. The contracting officer 
shall provide to the Procurement Exec-
utive and the Office of the Inspector 
General a copy of his or her intended 
actions in response to the Office of the 
Inspector General report. 

(2) Referrals for consideration of de-
barment shall include— 

(i) The cause for debarment (see FAR 
9.406–2); 

(ii) A statement of facts; 
(iii) Copies of supporting documen-

tary evidence and a list of all necessary 
or probable witnesses, including ad-
dresses and telephone numbers, to-
gether with a statement concerning 
their availability to appear at a fact- 
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finding proceeding and the subject 
matter of their testimony; 

(iv) A list of all contractors involved, 
either as principals or as affiliates, in-
cluding current or last known home 
and business addresses and ZIP codes; 

(v) A statement of the acquisition 
history with such contractors; 

(vi) A statement concerning any 
known pertinent active or potential 
criminal investigation, criminal or 
civil court proceedings, or administra-
tive claim before Boards of Contract 
Appeals; and 

(vii) A statement from each DOS or-
ganizational element affected by the 
debarment action as to the impact of a 
debarment on DOS programs. 

(b) Decisionmaking process. (1) If the 
contractor does not respond to a debar-
ment notice within 30 calendar days 
after receipt of the notice, the debar-
ring official may put the debarment 
into effect. 

(2) In response to the debarment no-
tice, if the contractor or its representa-
tive notifies the debarring official 
within 30 days after receipt of the no-
tice that it wants to present informa-
tion and arguments in person to the de-
barring official, that official shall 
chair such a meeting within 20 cal-
endar days of receipt of the request, 
unless the contractor requests a longer 
period of time. The oral presentation 
shall be conducted informally and a 
transcript need not be made. However, 
the contractor may supplement its oral 
presentation with written information 
and arguments for inclusion in the ad-
ministrative record. 

(3) Pursuant to FAR 9.406–3(b)(2), the 
contractor may request and shall be 
entitled to a hearing before the fact- 
finding panel. The fact-finding panel 
shall conduct the hearing within 20 cal-
endar days of receipt of the request, 
unless the contractor requests a longer 
period of time. 

(4) The debarring official shall con-
vene the fact-finding panel for this pur-
pose and shall provide the panel with a 
copy of all documentary evidence on 
the matter. Upon receipt of such mate-
rial, the fact-finding official shall no-
tify the contractor and schedule a 
hearing date. 

(5) In addition to the purposes pro-
vided in FAR 9.406–3(b)(2), the hearing 

is intended to provide the debarring of-
ficial with findings of fact based on a 
preponderance of evidence submitted 
to the fact-finding panel and to provide 
the debarring official with a deter-
mination as to whether a cause for de-
barment exists, based on the facts as 
found. 

(6) The fact-finding panel shall con-
duct its hearing in accordance with 
rules promulgated by the fact-finding 
official. The rules shall be as informal 
as is practicable, consistent with FAR 
9.406–3(b) The fact-finding official is re-
sponsible for making the transcribed 
record of the hearing, unless the con-
tractor and the fact-finding panel agree 
to waive the requirement for a tran-
script. 

(7) The fact-finding official shall de-
liver written findings and the tran-
scribed record, if made, to the debar-
ring official within 30 calendar days 
after the hearing. The findings shall re-
solve any facts in dispute based on a 
preponderance of the evidence pre-
sented and recommend whether a cause 
for debarment exists. 

(c) Notice of proposal to debar. (1) Upon 
receipt of a complete referral and after 
consulting with the Office of the Legal 
Adviser, the debarring official shall de-
cide whether to initiate debarment ac-
tion. 

(2) When a determination is made to 
initiate action, the debarring official 
shall provide to the contractor and any 
specifically named affiliates written 
notice in accordance with FAR 9.406– 
3(c). A copy of the notice shall be pro-
vided to the DOS officer who made the 
referral and to each DOS organiza-
tional elements affected by the deter-
mination. 

(3) When a determination is made not 
to initiate action, the debarring offi-
cial shall so advise the DOS officer who 
made the referral. 

(d) Debarring official’s decision. In ad-
dition to complying with FAR 9.406– 
3(d) and FAR 9.406–3(e), the debarring 
official shall provide single copies of 
the decision to each DOS organiza-
tional element affected by the decision 
and to the General Services Adminis-
tration in accordance with 609.404. 

[53 FR 26165, July 11, 1988; 53 FR 36461, Sept. 
20, 1988, as amended at 64 FR 43622, Aug. 11, 
1999; 69 FR 19331, Apr. 13, 2004] 
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609.407 Suspension. 

609.407–1 General. 
The Procurement Executive is the 

agency head’s designee for the purposes 
of FAR 9.407–1(d). 

609.407–3 Procedures. 
(a) Investigation and referral. Inves-

tigation and referral shall be accom-
plished as provided in 609.406–3(a), ex-
cept that referrals made to the sus-
pending official shall cite causes perti-
nent to a suspension action (see FAR 
9.407–2). 

(b) Decisionmaking process. (1) If the 
contractor does not respond to a notice 
of suspension within 30 calendar days 
after receipt of the notice, the sus-
pending official may proceed with com-
pletion of investigation. 

(2) The DOS decisionmaking process 
for a suspension action pursuant to 
FAR 9.407–3(b) follow those established 
for a debarment action (see 609.406(b)), 
except that the contractor may request 
and shall be entitled to a hearing be-
fore the fact-finding panel only if per-
mitted under FAR 9.407–3(b)(2). 

(c) Notice of suspension. Notice of sus-
pension shall be accomplished as pro-
vided in 609.406–3(a), except that the 
suspending official shall process the 
notice in accordance with FAR 9.407– 
3(c). 

(d) Suspending official’s decision. In 
addition to complying with FAR 9.407– 
3(d), the suspending official shall pro-
vide single copies of the decision to 
each DOS organizational element af-
fected by the decision and to the Gen-
eral Services Administration in accord-
ance with 609.404. 

Subpart 609.5—Organizational 
and Consultant Conflicts of In-
terests 

609.503 Waiver. 
The Procurement Executive is the 

agency head’s designee for the purposes 
of FAR 9.503. 

PART 611—DESCRIBING AGENCY 
NEEDS 

Sec. 
611.002 Policy. 

611.002–70 Metric system implementation. 

Subpart 611.1—Selecting and Developing 
Requirements Documents 

611.103 Market acceptance. 

Subpart 611.5—Liquidated Damages 

611.501 Policy. 

Subpart 611.6—Priorities and Allocations 

611.600 Scope of subpart. 
611.602 General. 
611.603 Procedures. 

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658. 

SOURCE: 64 FR 43622, Aug. 11, 1999, unless 
otherwise noted. 

611.002 Policy. 

611.002–70 Metric system implementa-
tion. 

(a) Policy. The Metric Conversion Act 
of 1975, as amended by the Omnibus 
Trade and Competitiveness Act of 1988 
(15 U.S.C. 205a, et seq.), requires Federal 
agencies to establish implementing 
guidelines pursuant to metric policy to 
adopt the metric system as the pre-
ferred system of weights and measure-
ments for United States trade and com-
merce. This section establishes the De-
partment of State’s metric conversion 
guidelines. 

(b) Applicability. This section applies 
to all DOS acquisitions, except to the 
extent that such use is impractical or 
is likely to cause significant inefficien-
cies or loss of markets to U.S. firms. 

(c) Definitions. 
Dual system means the use of both 

traditional and metric systems. For ex-
ample, an item is designated, produced 
and described in inch-pound values 
with soft metric values also shown for 
information or comparison. 

Hard metric means the use of only 
standard metric (SI) measurements in 
specifications, standards, supplies and 
services. 

Hybrid system means the use of both 
traditional and hard metric values in 
specifications, standards, supplies and 
services. 

Measurement sensitive means any item 
having an application or meaning de-
pending substantially on some meas-
ured quantity. For example, measure-
ment sensitive items include product 
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or performance criteria and standards 
binding on others, such as emission 
levels, size and weight limitations, etc. 

Metric system means the International 
System of Units (Le System Inter-
national d’Unites (SI)) of the Inter-
national Bureau of Weights and Meas-
ures. 

Metrication means any act that in-
creases metric system use, including 
metric training and initiation or con-
version of measurement sensitive proc-
esses and systems to the metric sys-
tem. 

Soft metric means the result of mathe-
matical conversion of inch-pound 
measurements to metric equivalents. 
The physical dimensions, however, are 
not changed. 

Traditional system of weights and meas-
urements means the predominant 
weight and measurement system cur-
rently used in the United States, also 
referred to as the ‘‘inch-pound sys-
tem.’’ The traditional system includes 
such commonly used units as inch, 
foot, yard, mile, pint, quart, gallon, 
bushel, ounce (fluid and avoirdupois), 
pound, degree Fahrenheit, ampere, can-
dela, and second. 

(d) Procedures. (1) DOS contracting 
activities shall implement the metric 
system in a manner consistent with 15 
U.S.C. 205a, et seq. 

(2) All DOS contracting activities 
shall use the metric system in acquisi-
tion consistent with security, oper-
ations, economic, technical, logistical, 
training and safety requirements. 

(3) The Department shall encourage 
industry to adopt the metric system by 
acquiring commercially available met-
ric products and services that meet the 
Department’s needs whenever prac-
tical. Toward this end, solicitations for 
DOS acquisitions shall: 

(i) State all measurement sensitive 
requirements in metric terms whenever 
possible. Alternatives to hard metric 
are soft, dual and hybrid metric terms. 
The Metric Handbook for Federal Offi-
cials regarding the selection of proper 
metric units and symbols is available 
from the National Technical Informa-
tion Service; and 

(ii) For contracts expected to exceed 
$500,000 contracting officers shall re-
turn to the requirements office all 
specifications and statements of work 

that are not expressed in some form of 
metric terms unless the requirements 
office has prepared a justification, for 
the approval of the contracting officer, 
for the use of non-metric specifications 
or statements of work. The justifica-
tion shall be in a format as prescribed 
by the head of the contracting activity. 
Option year prices shall be considered 
when computing the $500,000 threshold. 

(4) Waivers are not required when or-
dering from Federal Supply Schedules. 

(5) Valid justifications for non-metric 
specifications or statements of work 
include, but are not limited to: 

(i) Existing specifications or stand-
ards are in inch-pound units, unless 
conversion of the existing specifica-
tions or standards is necessary or ad-
vantageous to the Government. Unnec-
essary retrofit of existing systems with 
new metric components should be 
avoided if the total cost of the retrofit, 
including redesign costs, exceeds 
$50,000; 

(ii) Metric is not the accepted indus-
try system with respect to a business- 
related activity; however, soft, hybrid, 
or dual systems may be used during the 
transition to hard metric; 

(iii) The use of metric is impractical 
or is likely to cause significant ineffi-
ciencies or loss of markets to U.S. 
firms. 

(6) The contracting officer shall re-
view and, if acceptable, approve the 
waiver prior to the release of the solici-
tation. The waiver shall be placed in 
the contract file. If the waiver is not 
approved, the contracting officer shall 
return it to the requirements office 
with an explanation for the dis-
approval. 

(7) The in-house operating metric 
costs shall be identified. Identification 
includes, but is not limited to, the cost 
of metric aids, tools, equipment, train-
ing and increased cost to develop met-
ric specifications. All contracting ac-
tivities and requirements offices shall 
maintain a record of any costs and/or 
savings brought about by metric con-
version. 

(8) Bulk (loose, unpacked) materials 
shall be specified and purchased in 
metric or dual units. 

(9) Measuring devices, shop and lab-
oratory equipment shall be purchased 
in metric or dual units. 

VerDate Aug<31>2005 02:49 Oct 20, 2006 Jkt 208204 PO 00000 Frm 00326 Fmt 8010 Sfmt 8010 Y:\SGML\208204.XXX 208204cc
ol

em
an

 o
n 

P
R

O
D

1P
C

71
 w

ith
 C

F
R



317 

Department of State 611.603 

(10) Shipping allowances, bills of lad-
ing and other shipping documents shall 
be expressed in metric or dual units. 

Subpart 611.1—Selecting and De-
veloping Requirements Docu-
ments 

611.103 Market acceptance. 
(a) The head of the contracting activ-

ity is the agency head for the purpose 
of FAR 11.103(a). 

Subpart 611.5—Liquidated 
Damages 

611.501 Policy. 
(d) The head of the contracting activ-

ity is the agency head for the purpose 
of FAR 11.501(d). 

[64 FR 43622, Aug. 11, 1999. Redesignated and 
amended at 71 FR 34839, June 16, 2006] 

Subpart 611.6—Priorities and 
Allocations 

SOURCE: 69 FR 19332, Apr. 13, 2004, unless 
otherwise noted. 

611.600 Scope of subpart. 
On September 18, 2001, the Depart-

ment of Commerce (DOC) authorized 
the Department of State to use the De-
fense Priorities and Allocations Sys-
tem (DPAS). This authority expires on 
October 1, 2006. The Department of De-
fense has approved the Department’s 
Embassy Security Protection Program 
(DOSESPP) as a national defense pro-
gram eligible for the priorities support 
under the DPAS. 

611.602 General. 
(c)(1) Authority to use the DPAS is 

limited to the following circumstances: 
(i) The contract or order must be 

placed with a U.S. firm; and, 
(ii) The contract or order must be in 

support of the DOSESPP, which con-
sists of work involving the security of 
overseas posts. The DOSESPP includes 
a wide range of elements of both phys-
ical and technical security, such as: 

(A) New Embassy/Consulate Com-
pound (NEC/NCC) Program. This pro-
gram involves the construction of new 
secure Embassies, Consulates, and re-

lated facilities, as well as renovations 
of newly acquired buildings when used 
as alternatives to the construction of 
new secure buildings. 

(B) Physical security upgrade. This 
includes installation of forced entry/ 
ballistic resistant (FE/BR) windows 
and doors, walls/fences, active anti-ram 
barriers, bollards (concrete and steel 
barriers), and related items. 

(C) Forced entry/ballistic resistant 
(FE/BR) components. This includes 
doors, windows, and related facilities 
and items that can provide the nec-
essary time to protect Government 
personnel from attack. 

(D) Armored vehicles. This includes 
passenger vehicles with appropriate ar-
moring. 

(E) Entry control and building sur-
veillance equipment. This includes 
walk-through metal detectors, X-ray 
equipment, surveillance cameras, ex-
plosive detection equipment, and other 
features to enhance the protection of 
Government personnel and facilities. 

(2) DOC has assigned the following 
priority rating to DOSESPP contracts 
or orders: DO-H8. 

611.603 Procedures. 
(f) Department of State contracting 

officers are authorized to sign DO-H8 
rated contracts or orders. It is the re-
sponsibility of the requirements office 
to determine which contracts or orders 
should be rated. All contracts with 
U.S. firms under the DOSESPP will not 
necessarily need to be assigned a pri-
ority rating. 

(g) The contracting officer should 
place a DO-H8 rating on any contract 
or order if there is any doubt as to 
whether a contractor doing work for 
Embassy security protection will be 
able to deliver on time. If an unrated 
contract or order is not completed on 
time, the contracting officer may mod-
ify the contract or order to add the rat-
ing; however, the rating shall only be 
effective for the newly established de-
livery date, not the original delivery 
date. 

(1) DOC can provide special assist-
ance to implement the DPAS program 
in specific cases. For example, the De-
partment may request a higher pri-
ority rating, or request that DOC issue 
a written directive to a contractor that 
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is not complying with the DPAS regu-
lations. In addition, although the 
DPAS program normally applies only 
to U.S. firms, if the Department has a 
prime contract with a foreign firm that 
will be awarding subcontracts with 
U.S. firms, the Department may re-
quest from DOC authorization to place 
a rating on the prime contract. 

(2) Contracting officers or require-
ments offices who wish to request spe-
cial assistance from DOC must com-
plete DOC Form BXA–999, Request for 
Special Priorities Assistance, and submit 
it to A/OPE, which will arrange for 
submission of the request to DOC. 

PART 612—ACQUISITION OF 
COMMERCIAL ITEMS 

Subpart 612.3—Solicitation Provi-
sions and Contract Clauses 
for the Acquisition of Com-
mercial Items 

612.302 Tailoring of provisions and 
clauses for the acquisition of com-
mercial items. 

(c) The head of the contracting activ-
ity shall approve any request for a 
waiver to tailor a clause or otherwise 
include any additional terms or condi-
tions in a solicitation or contract in a 
manner that is inconsistent with cus-
tomary commercial practice. 

[69 FR 19332, Apr. 13, 2004] 
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SUBCHAPTER C—CONTRACTING METHODS AND CONTRACT 
TYPES 

PART 613—SIMPLIFIED 
ACQUISITION PROCEDURES 

Subpart 613.3—Simplified Acquisition 
Methods 

Sec. 
613.303 Blanket purchase agreements 

(BPAs). 
613.303–5 Purchases under BPAs. 
613.305 Imprest funds and third party drafts. 
613.305–3 Conditions for use. 

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658. 

SOURCE: 64 FR 43623, Aug. 11, 1999, unless 
otherwise noted. 

Subpart 613.3—Simplified 
Acquisition Methods 

613.303 Blanket purchase agreements 
(BPAs). 

613.303–5 Purchases under BPAs. 

(b) Individual purchases under BPAs 
for commercial items may exceed the 
simplified acquisition threshold; how-
ever, the higher threshold must be con-
sistent with the requirements of FAR 
13.303–5(b)(1) and (2). 

(c) In accordance with FAR 13.303– 
5(c), BPAs shall be awarded to small 
businesses to the maximum extent 
practicable. 

[64 FR 43623, Aug. 11, 1999, as amended at 69 
FR 19332, Apr. 13, 2004] 

613.305 Imprest funds and third party 
drafts. 

613.305–3 Conditions for use. 

The Procurement Executive is the 
agency head’s designee for the purposes 
of FAR 13.305–3(a). 

PART 614—SEALED BIDDING 

Subpart 614.2—Solicitation of Bids 

Sec. 
614.201 Preparation of Invitation for Bids 

(IFB). 
614.201–70 Use of English language. 

Subpart 614.4—Opening of Bids and 
Award of Contract 

614.402 Opening of bids. 
614.402–1 Unclassified bids. 
614.402–70 Waiver of public opening of bids. 
614.404 Rejection of bids. 
614.404–1 Cancellation of invitations after 

opening. 
614.407 Mistakes in bids. 
614.407–3 Other mistakes disclosed before 

award. 
614.407–4 Mistakes after award. 

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658. 

SOURCE: 53 FR 26168, July 11, 1988, unless 
otherwise noted. 

Subpart 614.2—Solicitation of Bids 

SOURCE: 64 FR 43623, Aug. 11, 1999, unless 
otherwise noted. 

614.201 Preparation of Invitation for 
Bids (IFB). 

614.201–70 Use of English language. 

Use of English language solicitations 
and contracts is mandatory unless a 
deviation has been approved by the 
Procurement Executive in accordance 
with 601.470. If any part of a contract is 
not written in the English language, 
the contracting officer shall attach an 
accurate English language translation 
of such part to the original and each 
copy of the contract, unless the con-
tracting officer determines such action 
is infeasible. 

Subpart 614.4—Opening of Bids 
and Award of Contract 

614.402 Opening of bids. 

614.402–1 Unclassified bids. 

After the unclassified bids have been 
opened pursuant to FAR 14.402–1, the 
bid opening officer shall announce that 
the opening of bids has been completed 
and that all bidders will be notified as 
soon as possible regarding the award. 
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614.402–70 Waiver of public opening of 
bids. 

Overseas posts may request waiver of 
the public opening of bids if that activ-
ity is inconsistent with local law or 
legal practice, or with post security. 
For that purpose, the Procurement Ex-
ecutive must approve a deviation in ac-
cordance with 601.470. 

614.404 Rejection of bids. 

614.404–1 Cancellation of invitations 
after opening. 

The authority to make the deter-
mination prescribed in FAR 14.404–1(c) 
is delegated, without power of redele-
gation, to the head of the contracting 
activity. The head of the contracting 
activity shall obtain the concurrence 
of the Office of the Legal Adviser be-
fore making a determination pursuant 
to this subsection. 

(f) The head of the contracting activ-
ity is the agency head for the purpose 
of FAR 14.404–1(f). This authority is not 
redelegable. 

[53 FR 26168, July 11, 1988, as amended at 59 
FR 66758, Dec. 28, 1994; 64 FR 43623, Aug. 11, 
1999] 

614.407 Mistakes in bids. 

614.407–3 Other mistakes disclosed be-
fore award. 

The authority to make the deter-
minations prescribed in FAR 14.407 is 
delegated, without power of redelega-
tion, to the head of the contracting ac-
tivity. In conformance with FAR 
14.407–3(f), the head of the contracting 
activity shall obtain the concurrence 
of the Office of the Legal Adviser be-
fore making any determinations pursu-
ant to this subsection. 

[53 FR 26168, July 11, 1988. Redesignated and 
amended at 64 FR 43623, Aug. 11, 1999] 

614.407–4 Mistakes after award. 

The authority to make all deter-
minations prescribed in FAR 14.407–4 is 
delegated, without power of redelega-
tion, to the head of the contracting ac-
tivity. In conformance with FAR 
14.407–4(d), the head of the contracting 
activity shall consult with the Office of 
the Legal Adviser before making any 

determinations pursuant to this sub-
section. 

[53 FR 26168, July 11, 1988. Redesignated and 
amended at 64 FR 43623, Aug. 11, 1999] 

PART 615—CONTRACTING BY 
NEGOTIATION 

Subpart 615.2—Solicitation and Receipt of 
Proposals and Information 

Sec. 
615.204 Contract format. 
615.205 Issuing solicitations. 
615.205–70 Use of English language. 

Subpart 615.3—Source Selection 

615.303 Responsibilities. 

Subpart 615.6—Unsolicited Proposals 

615.604 Agency points of contact. 

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658. 

SOURCE: 64 FR 43623, Aug. 11, 1999, unless 
otherwise noted. 

Subpart 615.2—Solicitation and 
Receipt of Proposals and In-
formation 

615.204 Contract format. 
(e) The Procurement Executive is the 

agency head’s designee for the purposes 
of FAR 15.204(e). 

615.205 Issuing solicitations. 
(a) Contracting officers shall release 

copies of solicitation mailing lists in 
accordance with FAR 14.205–5(a). How-
ever, the list of those firms which actu-
ally submit proposals is not releasable. 
Requests for information other than 
solicitation mailing lists shall be han-
dled under the Freedom of Information 
Act. 

615.205–70 Use of English language. 
The requirements of DOSAR 614.201– 

70 also apply when contracting by ne-
gotiation. 

Subpart 615.3—Source Selection 

615.303 Responsibilities. 
(a) The Procurement Executive is the 

agency head for the purposes of FAR 
15.303(a). 
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Subpart 615.6—Unsolicited 
Proposals 

615.604 Agency points of contact. 
(a)(4) The contact points for unsolic-

ited proposals are the heads of the con-
tracting activities. 

PART 616—TYPES OF CONTRACTS 

Sec. 
616.000 Scope of part. 

Subpart 616.2—Fixed-Price Contracts 

616.203 Fixed-Price contracts with economic 
price adjustment. 

616.203–4 Contract clauses. 
616.207 Firm-fixed-price, level-of-effort term 

contracts. 
616.207–3 Limitations. 

Subpart 616.5—Indefinite-Delivery 
Contracts 

616.505 Ordering. 
616.506 Solicitation provisions and contract 

clauses. 
616.506–70 DOSAR contract clause. 

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658. 

SOURCE: 53 FR 26169, July 11, 1988, unless 
otherwise noted. 

616.000 Scope of part. 
The contracting officer may use any 

of the contract types described in FAR 
part 16 for acquisitions made under 
simplified acquisition procedures. The 
contracting officer shall document his/ 
her decision to use a contract type in 
accordance with the requirements of 
FAR part 16. 

[60 FR 39963, Aug. 3, 1995] 

Subpart 616.2—Fixed-Price 
Contracts 

616.203 Fixed-Price contracts with 
economic price adjustment. 

616.203–4 Contract clauses. 
Contracting officers at domestic con-

tracting activities may use an eco-
nomic price adjustment clause based 
on cost indexes of labor or material in 
accordance with the circumstances 
listed in FAR 16.203–4(d) and after ob-
taining the approval of the head of the 
contracting activity. Overseas posts 
may use the clause at 652.216–71, Price 

Adjustment, when procuring con-
tinuing services (e.g., guard, janitorial, 
building maintenance, and gardening). 
Posts shall obtain A/OPE approval for 
any price adjustment clause that dif-
fers from the clause at 652.216–71. 

[53 FR 26169, July 11, 1988, as amended at 59 
FR 66759, Dec. 28, 1994] 

616.207 Firm-fixed-price, level-of-effort 
term contracts. 

616.207–3 Limitations. 

The head of the contracting activity 
is the chief of the contracting office for 
the purposes of FAR 16.207–3. 

Subpart 616.5—Indefinite-Delivery 
Contracts 

616.505 Ordering. 

(b)(5) The Departmental Competition 
Advocate is designated the task and de-
livery order contract ombudsman. 

[64 FR 43624, Aug. 11, 1999, as amended at 69 
FR 19332, Apr. 13, 2004] 

616.506 Solicitation provisions and 
contract clauses. 

616.506–70 DOSAR contract clause. 

The contracting officer shall insert 
the clause at 652.216–70, Ordering—In-
definite-Delivery Contract, whenever 
the clause at FAR 52.216–20, Definite 
Quantity, or the clause at FAR 52.216– 
21, Requirements, or the clause at FAR 
52.216–22, Indefinite Quantity, is used. 

[53 FR 26169, July 11, 1988. Redesignated at 64 
FR 43624, Aug. 11, 1999] 

PART 617—SPECIAL CONTRACTING 
METHODS 

Subpart 617.1—Multiyear Contracting 

Sec. 
617.104 General. 
617.105 Policy. 
617.105–1 Uses. 
617.108 Congressional notification. 

Subpart 617.2—Options 

617.201 Definitions. 
617.201–70 DOSAR Definitions. 
617.204 Contracts. 
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Subpart 617.5—Interagency Acquisitions 
Under the Economy Act 

617.503 Determination and findings require-
ments. 

617.504–70 Ordering procedures. 

Subpart 617.6—Management and 
Operating Contracts 

617.602 Policy. 

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658. 

SOURCE: 53 FR 26169, July 11, 1988, unless 
otherwise noted. 

Subpart 617.1—Multiyear 
Contracting 

SOURCE: 64 FR 43624, Aug. 11, 1999, unless 
otherwise noted. 

617.104 General. 
(b) The Procurement Executive is the 

agency head for the purpose of FAR 
17.104(b). 

617.105 Policy. 

617.105–1 Uses. 
(d) Every multiyear contract shall 

comply with FAR 17.104(c), unless an 
exception is approved through the 
budget process in coordination with 
the cognizant financial management 
office/comptroller. 

617.108 Congressional notification. 
(a) The Procurement Executive is the 

agency head for the purposes of FAR 
17.108(a). 

Subpart 617.2—Options 

617.201 Definitions. 

617.201–70 DOSAR Definitions. 
Evaluated option means an option 

that is evaluated for award purposes by 
adding the total price for the option(s) 
to the total price for the basic require-
ment. 

Price option means an option where 
the amount for the option is specified 
in or is reasonably determinable from 
the terms of the basic contract, as de-
scribed in FAR 17.207(f) (1) through (5). 

Unevaluated option means an option 
that is not included in the evaluation 
for award purposes. 

Unpriced option means an option 
where the prices for the option quan-
tities or performance periods are not 
specified in the contract at the time of 
award and the option prices are nego-
tiated at the time the option is exer-
cised. 

[53 FR 26169, July 11, 1988, as amended at 59 
FR 66759, Dec. 28, 1994] 

617.204 Contracts. 

(e) The Procurement Executive shall 
approve any solicitations or contracts 
which exceed the five (5) year max-
imum length for supplies or services. 
The Procurement Executive may dele-
gate this approval authority to individ-
uals within the Office of the Procure-
ment Executive. 

[59 FR 66759, Dec. 28, 1994, as amended at 69 
FR 19332, Apr. 13, 2004] 

Subpart 617.5—Interagency Ac-
quisitions Under the Economy 
Act 

617.503 Determination and findings 
requirements. 

The authority to make the deter-
mination prescribed in FAR 17.503 is 
delegated to the head of the con-
tracting activity. 

[64 FR 43624, Aug. 11, 1999] 

617.504–70 Ordering procedures. 

(a) Department deputy assistant sec-
retaries and Bureau Executive Direc-
tors or their equivalents are authorized 
to execute Economy Act IAAs. Depart-
ment contracting officers also are au-
thorized to execute Economy Act IAAs, 
as prescribed in FAR 17.504(a). 

(b) Department of State form DS– 
1921, Award/Modification of Inter-
agency Acquisition Agreement, shall 
be used for all Economy Act IAAs 
where the Department is the request-
ing agency. It shall also be used for 
Economy Act IAAs where the Depart-
ment is the servicing agency if the re-
questing agency does not have a simi-
lar form that provides the same infor-
mation. 

[59 FR 66759, Dec. 28, 1994, as amended at 64 
FR 43624, Aug. 11, 1999; 69 FR 19332, Apr. 13, 
2004] 
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Subpart 617.6—Management and 
Operating Contracts 

617.602 Policy. 
The Assistant Secretary for Adminis-

tration is the agency head for the pur-
poses of FAR 17.602. 
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SUBCHAPTER D—SOCIOECONOMIC PROGRAMS 

PART 619—SMALL BUSINESS 
PROGRAMS 

Sec. 
619.000 Scope of part. 

Subpart 619.2—Policies 

619.201 General policy. 
619.202 Specific policies. 
619.202–70 The Department of State Mentor- 

Protégé Program. 

Subpart 619.4—Cooperation with the Small 
Business Administration 

619.402 Small Business Administration pro-
curement center representatives. 

619.402–70 DOS designee. 

Subpart 619.5—Set-Asides for Small 
Business 

619.501 General. 
619.505 Rejecting Small Business Adminis-

tration recommendations. 
619.506 Withdrawing or modifying set 

asides. 

Subpart 619.6—Certificates of Com-
petency and Determinations of Eligi-
bility 

619.602 Procedures. 
619.602–1 Referral. 

Subpart 619.7—The Small Business 
Subcontracting Program 

619.705 Responsibilities of the contracting 
officer under the subcontracting assist-
ance program. 

619.705–1 General support of the program. 
619.705–3 Preparing the solicitation. 
619.705–4 Reviewing the subcontracting 

plan. 
619.705–6 Postaward responsibilities of the 

contracting officer. 
619.705–6–70 Reporting responsibilities. 
619.708–70 Solicitation provisions and con-

tract clauses. 

Subpart 619.8—Contracting with the Small 
Business Administration (The 8(a) Program) 

619.800 General. 
619.803 Selecting acquisitions for the 8(a) 

program. 
619.803–70 Responsibilities of the Office of 

Small and Disadvantaged Business Utili-
zation (A/SDBU). 

619.803–71 Simplified procedures for 8(a) ac-
quisitions under MOUs. 

619.804 Evaluation, offering, and accept-
ance. 

619.804–2 Agency offering. 
619.804–3 SBA acceptance. 
619.804–3–70 SBA acceptance under MOUs for 

acquisitions exceeding $100,000. 
619.805 Competitive 8(a). 
619.805–2 Procedures. 
619.806 Pricing the 8(a) contract. 
619.808 Contract negotiation. 
619.808–1 Sole source. 
619.810 SBA appeals. 
619.811 Preparing the contracts. 
619.811–1 Sole source. 
619.811–2 Competitive. 
619.811–3 Contract clauses. 
619.812 Contract administration. 

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658. 

SOURCE: 53 FR 26170, July 11, 1988, unless 
otherwise noted. 

619.000 Scope of part. 
(b) It is the Department’s policy to 

provide maximum opportunities for 
U.S. small businesses to participate in 
the acquisition process. DOS contracts 
that are awarded domestically for per-
formance overseas shall be subject to 
the Small Business Act as a matter of 
policy. Contracts that are both award-
ed and performed overseas should com-
ply on a voluntary basis. 

[71 FR 34839, June 16, 2006] 

Subpart 619.2—Policies 

619.201 General policy. 
(a) The Operations Director, Office of 

Small and Disadvantaged Business Uti-
lization (A/SDBU), is responsible for 
performing all functions and duties 
prescribed in FAR 19.201(c) and (d). 

(b) In addition to the requirements of 
FAR 19.201(b), each head of the con-
tracting activity, or designee, is re-
sponsible for establishing in coordina-
tion with the A/SDBU Operations Di-
rector annual goals for the DOS small 
business program. 

(c) The Assistant Secretary of State 
for Administration is the agency head 
for the purposes of FAR 19.201(c). 

(d) Pursuant to FAR 19.201(d), each 
Small and Disadvantaged Business Uti-
lization Specialist (SDBUS) is respon-
sible for— 
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(1) Maintaining a program to locate 
capable small business, small disadvan-
taged business, women-owned small 
business, HUBZone small business, vet-
eran-owned small business, and service- 
disabled veteran-owned small business 
sources to fulfill DOS acquisition re-
quirements; 

(2) Coordinating inquiries and re-
quests for advice from small business, 
small disadvantaged business, women- 
owned small business, HUBZone small 
business, veteran-owned small busi-
ness, and service-disabled veteran- 
owned small business concerns on DOS 
contracting and subcontracting oppor-
tunities and other acquisition matters; 

(3) Advising contracting activities on 
new or revised small business policies, 
regulations, procedures, and other re-
lated information; 

(4) Assuring that small business, 
small disadvantaged business, women- 
owned small business, HUBZone small 
business, veteran-owned small busi-
ness, and service-disabled veteran- 
owned small business concerns are pro-
vided adequate specifications or draw-
ings by initiating, in writing, with ap-
propriate technical and contracting 
personnel to ensure that all necessary 
specifications or drawings for current 
and future acquisitions, as appropriate, 
are available; 

(5) Reviewing all proposed acquisi-
tions in excess of the simplified acqui-
sition threshold, including commercial 
items using the simplified acquisition 
procedures of FAR Subpart 13.5, and 
task and delivery orders under mul-
tiple award contracts exceeding $2 mil-
lion, to assure that small business, 
small disadvantaged business, women- 
owned small business, HUBZone small 
business, veteran-owned small busi-
ness, and service-disabled veteran- 
owned small business concerns will be 
afforded an equitable opportunity to 
compete and, as appropriate, initiating 
recommendations for small business, 
8(a), or HUBZone set-asides. This in-
cludes proposed contract modifications 
for new or additional requirements 
that do not fall within the original 
scope of the contract and which exceed 
the simplified acquisition limitation. 
This does not include the exercising of 
contract options; 

(6) Assuring that contract financing 
available under existing regulations is 
offered when appropriate and that re-
quests by small business concerns for 
such financing are not treated as a 
handicap in the award of contracts; 

(7) Providing assistance to the con-
tracting officer in making determina-
tions concerning responsibility of pro-
spective contractors whenever small 
business concerns are involved; 

(8) Participating in the evaluation of 
a prime contractor’s small, small dis-
advantaged, woman-owned small, 
HUBZone small, veteran-owned small, 
and service-disabled veteran-owned 
small business subcontracting plans; 

(9) Assuring that the participation of 
small business, small disadvantaged 
business, women-owned small business, 
HUBZone small business, veteran- 
owned small business, and service-dis-
abled veteran-owned small business 
concerns is accurately reported; 

(10) Attending, as appropriate, 
debriefings to unsuccessful small busi-
ness, small disadvantaged business, 
women-owned small business, 
HUBZone small business, veteran- 
owned small business, and service-dis-
abled veteran-owned small business 
concerns to assist those firms in under-
standing requirements for responsive-
ness and responsibility so that the firm 
may be able to qualify for future 
awards; 

(11) Making available to SBA copies 
of solicitations when so requested; 

(12) When a bid or offer from a small 
business, small disadvantaged business, 
women-owned small business, 
HUBZone small business, veteran- 
owned small business, and service-dis-
abled veteran-owned small business has 
been rejected for non-responsiveness or 
non-responsibility, upon request, aid, 
counsel, and assist that firm in under-
standing requirements for responsive-
ness and responsibility so that the firm 
may be able to qualify for future 
awards; 

(13) Participating in Government-in-
dustry conferences to assist small busi-
ness concerns, including Business Op-
portunity/Federal Acquisition Con-
ferences, Minority Business Enterprise 
Acquisition Seminars and Business Op-
portunity Committee meetings; 
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(14) Maintaining a list of supplies and 
services that have been placed as repet-
itive small business set-asides; 

(15) Participating in the develop-
ment, implementation, and review of 
automated source systems to assure 
that the interests of small business 
concerns are included; 

(16) Advising potential sources how 
they can obtain information about 
competitive acquisitions; 

(17) Providing small business, small 
disadvantaged business, women-owned 
small business, HUBZone small busi-
ness, veteran-owned small business, 
and service-disabled veteran-owned 
small business concerns information 
regarding assistance available from 
Federal agencies such as the Small 
Business Administration, Minority 
Business Development Agency, Bureau 
of Indian Affairs, Economic Develop-
ment Administration, National Science 
Foundation, Department of Labor and 
others, including State agencies and 
trade associations; and 

(18) Participating in interagency pro-
grams relating to small business mat-
ters as authorized by the A/SDBU Oper-
ations Director. 

(f)(1) The Procurement Executive is 
the agency designee for the purposes of 
FAR 19.201(f)(1). The written deter-
mination shall be forwarded to the Pro-
curement Executive through the A/ 
SDBU Operations Director. 

[69 FR 19333, Apr. 13, 2004] 

619.202 Specific policies. 

619.202–70 The Department of State 
Mentor-Protégé Program. 

(a) Purpose. The Mentor-Protégé Pro-
gram is designed to motivate and en-
courage firms to assist small busi-
nesses with business development, in-
cluding small disadvantaged busi-
nesses, women-owned small businesses, 
HUBZone small businesses, veteran- 
owned small businesses and service-dis-
abled veteran-owned small businesses. 
The program is also designed to im-
prove the performance of DOS con-
tracts and subcontracts, foster the es-
tablishment of long-term business rela-
tionships between small businesses and 
prime contractors, and increase the 
overall number of small businesses 
that receive DOS contract and sub-

contract awards. The program is lim-
ited to non-commercial item acquisi-
tions. 

(b) Definitions. The definitions of 
small business (SB), HUBZone small 
business concern (HUBZone), small dis-
advantaged business (SDB), women- 
owned small business (WOSB), veteran- 
owned small business (VOSB), and serv-
ice-disabled veteran-owned small busi-
ness (SDVOSB) are the same as found 
in FAR 2.101. 

Mentor means a prime contractor 
that elects to promote and develop 
small business subcontractors by pro-
viding developmental assistance de-
signed to enhance the business success 
of the protégé. 

Protégé means a small business, 
HUBZone small business, small dis-
advantaged business, women-owned 
small business, veteran-owned small 
business, or service-disabled veteran- 
owned small business that is the recipi-
ent of developmental assistance pursu-
ant to a mentor-protégé program. 

(c) Non-affiliation. For purposes of the 
Small Business Act, a protégé firm is 
not considered an affiliate of a mentor 
firm solely because the protégé firm is 
receiving developmental assistance 
from the mentor firm under the pro-
gram. 

(d) General policy. (1) Eligible busi-
ness prime contractors not included on 
the ‘‘List of Parties Excluded from 
Federal Procurement and Nonprocure-
ment Programs’’ that are approved as 
mentor firms may enter into agree-
ments with eligible protégé. 

(2) A firm’s status as a protégé under 
a DOS contract shall not have an effect 
on the firm’s ability to seek other 
prime contracts or subcontracts. 

(e) Incentives for prime contractor par-
ticipation. (1) Under the Small Business 
Act (15 U.S.C. 637(d)(4)(E)), DOS is au-
thorized to provide appropriate incen-
tives to encourage subcontracting op-
portunities for small businesses con-
sistent with the efficient and economi-
cal performance of the contract. This 
authority is limited to negotiated ac-
quisitions. 

(2) Before awarding a contract that 
requires a subcontracting plan, the ex-
istence of a mentor-protégé arrange-
ment, and performance, if any, under 

VerDate Aug<31>2005 02:49 Oct 20, 2006 Jkt 208204 PO 00000 Frm 00336 Fmt 8010 Sfmt 8010 Y:\SGML\208204.XXX 208204cc
ol

em
an

 o
n 

P
R

O
D

1P
C

71
 w

ith
 C

F
R



327 

Department of State 619.202–70 

an existing arrangement, may be con-
sidered by the contracting officer in: 

(i) Evaluating the quality of a pro-
posed subcontracting plan under FAR 
19.704–5; and, 

(ii) Assessing the prime contractor’s 
compliance with the subcontracting 
plans submitted in previous contracts 
as a factor in determining contractor 
responsibility under FAR 19.705–5(a)(1). 

(3) A non-monetary award may be 
presented annually (or as often as ap-
propriate) to the mentoring firm pro-
viding the most effective develop-
mental support of a protégé. The Men-
tor-Protégé Program Manager will rec-
ommend an award winner to the Oper-
ations Director, A/SDBU. 

(f) Measurement of program success. 
The success of the DOS Mentor-Protégé 
Program will be measured by: 

(1) The increase in the number and 
dollar value of contracts awarded to 
protégé firms under DOS contracts 
from the date the protégé enters the 
program; 

(2) The increase in the number and 
dollar value of contracts and sub-
contracts awarded to the protégé under 
other Federal agencies and commercial 
contracts; and, 

(3) The developmental assistance pro-
vided by the mentor firm and the re-
sulting increase in the technical, man-
agerial, financial or other capabilities 
of the protégé firm, as reported by the 
protégé. 

(g) Eligibility of mentor firms. A men-
tor firm: 

(1) May be either a large or small 
business; 

(2) Must be eligible for award of U.S. 
Government contracts; 

(3) Must be able to provide develop-
mental assistance that will enhance 
the ability of protégé to perform as 
subcontractors; and, 

(4) Will be encouraged to enter into 
arrangements with protégé and firms 
with whom they have established busi-
ness relationships. 

(h) Eligibility of protégé firms. (1) A 
protégé firm must be: 

(i) A SB, HUBZone, SDB, WOSB, 
VOSB, or SDVOSB as those terms are 
defined in FAR 2.101; 

(ii) Small in the NAICS code for the 
services or supplies to be provided by 
the protégé to the mentor; and, 

(iii) Eligible for award of U.S. Gov-
ernment contracts. 

(2) Except for SDB and HUBZone 
firms, a protégé firm may self-certify 
to a mentor firm that it meets the re-
quirements set forth in paragraph 
(h)(1) of this subsection. Mentors may 
rely in good faith on written represen-
tations by potential protégé that they 
meet the specified eligibility require-
ments. SDB status eligibility and docu-
mentation requirements are deter-
mined by FAR 19.304. HUBZone status 
eligibility and documentation require-
ments are determined by FAR 19.1303. 

(3) Protégé may have multiple men-
tors. protégé participating in mentor- 
protégé programs in addition to DOS’s 
program should maintain a system for 
preparing separate reports of men-
toring activity for each agency’s pro-
gram. 

(i) Selection of protégé firms. (1) Men-
tor firms are solely responsible for se-
lecting protégé firms. The mentor is 
encouraged to identify and select a 
broad base of protégé firms whose core 
competencies support DOS’s mission. 

(2) Mentors may have multiple 
protégé. 

(3) The selection of protégé firms by 
mentor firms may not be protested, ex-
cept that any protest regarding the 
size or eligibility status of an entity 
selected by a mentor shall be handled 
in accordance with FAR and SBA regu-
lations. 

(j) Application and agreement process 
for mentor-protégé teams to participate in 
the program. (1) Firms interested in be-
coming a mentor firm shall apply in 
writing to A/SDBU. The application 
(Form DS–4053, Department of State 
Mentor-Protégé Program Application), 
shall be evaluated by the nature and 
extent of technical and managerial 
support proposed as well as the extent 
of financial assistance in the form of 
equity investment, loans, joint-venture 
support, and traditional subcon-
tracting support proposed. 

(2) A proposed mentor shall submit 
the application form and associated in-
formation to A/SDBU. 

(k) A/SDBU review of application. (1) 
A/SDBU shall review the information 
to ensure the mentor and protégé are 
eligible and the information provided 
is complete. A/SDBU shall consult with 
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the contracting officer on the adequacy 
of the proposed mentor-protégé ar-
rangement, and its review shall be 
complete no later than 30 calendar 
days after receipt of the application by 
A/SDBU. 

(2) Upon completion of the review, A/ 
SDBU will advise the mentor if its ap-
plication is acceptable. The mentor 
may then implement the develop-
mental assistance program in accord-
ance with the approved agreement. 

(3) The agreement defines the rela-
tionship between the mentor and 
protégé firms only. The agreement 
itself does not create any privity of 
contract between the mentor or 
protégé and the DOS. 

(l) Developmental assistance. The 
forms of developmental assistance a 
mentor can provide to a protégé in-
clude: 

(1) Management guidance relating to: 
(i) Financial management; 
(ii) Organizational management; 
(iii) Overall business management/ 

planning; 
(iv) Business development; and, 
(v) Technical assistance. 
(2) Loans; 
(3) Rent-free use of facilities and/or 

equipment; 
(4) Property; 
(5) Temporary assignment of per-

sonnel to protégé for purpose of train-
ing; and, 

(6) Any other types of permissible, 
mutually beneficial assistance. 

(m) Obligation. (1) A mentor or 
protégé firm may voluntarily withdraw 
from the program. However, in no 
event shall such withdrawal impact the 
program mission and contractual re-
quirements under the prime contract. 

(2) Mentor and protégé firms shall 
submit to A/SDBU annual reports on 
program progress of the mentor- 
protégé agreements. Large business 
mentors may submit these reports as 
part of their SB, HUBZone, SDB, 
WOSB, VOSB, and SDVOSB plan sub-
mission in accordance with the due 
date on the SF–295. DOS shall consider 
the following in evaluating these re-
ports: 

(i) Specific actions taken by the con-
tractor, during the evaluation period, 
to increase the participation of 

protégés as suppliers to the U.S. Gov-
ernment and to commercial entities; 

(ii) Specific actions taken by the 
mentor, during the evaluation period, 
to develop the technical and corporate 
administrative expertise of a protégé 
as defined in the agreement; 

(iii) To what extent the protégé has 
met the developmental objectives in 
the agreement; and, 

(iv) To what extent the mentor firm’s 
participation in the Mentor-Protégé 
Program resulted in the protégé receiv-
ing contract(s) and subcontract(s) from 
private firms and agencies other than 
the DOS. 

(3) The DOS A/SDBU shall submit the 
annual reports to the cognizant con-
tracting officer regarding participating 
prime contractor(s) performance in the 
program. 

(4) Mentor and protégé firms shall 
submit an evaluation to the A/SDBU at 
the conclusion of the mutually agreed 
upon program period, the conclusion of 
the contract, or the voluntary with-
drawal by either party from the pro-
gram, whichever comes first. 

(n) Internal controls. (1) A/SDBU shall 
oversee the program and shall work 
with the cognizant contracting officer 
to achieve program objectives. 

(2) DOS may rescind approval of an 
existing Mentor-Protégé agreement if 
it determines that such an action is in 
the Department’s best interest. The 
recission shall be in writing and sent to 
the mentor and protégé firms after ap-
proval by the A/SDBU Operations Di-
rector. Recission of an agreement does 
not change the terms of the sub-
contract between the mentor and the 
protégé or the prime contractor’s obli-
gations under its subcontracting plan. 

(o) Solicitation provision and contract 
clause. (1) The contracting officer shall 
insert the provision at 652.219–72, De-
partment of State Mentor-Protégé Pro-
gram, in all unrestricted solicitations 
exceeding $500,000 ($1,000,000 for con-
struction) that offer subcontracting op-
portunities. 

(2) The contracting officer shall in-
sert the clause at DOSAR 652.219–73, 
Mentor Requirements and Evaluation, 
in all contracts where the prime con-
tractor has signed a Mentor-Protégé 
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Agreement with the Department of 
State. 

[69 FR 19333, Apr. 13, 2004] 

Subpart 619.4—Cooperation with 
the Small Business Administration 

619.402 Small Business Administration 
procurement center representa-
tives. 

619.402–70 DOS designee. 
Where the FAR requires action by a 

Small Business Administration pro-
curement center representative, but 
one has not been assigned to the DOS 
contracting activity, the A/SDBU Oper-
ations Director shall perform the ac-
tion so required. 

Subpart 619.5—Set-Asides for 
Small Business 

619.501 General. 
(c) Contracting officers shall use De-

partment of State Form DS–1910, Small 
Business Review—Actions Above the 
Simplified Acquisition Threshold, to 
document set-aside decisions. 

[59 FR 66759, Dec. 28, 1994, as amended at 60 
FR 39663, Aug. 3, 1995; 64 FR 43624, Aug. 11, 
1999] 

619.505 Rejecting Small Business Ad-
ministration recommendations. 

The Procurement Executive is the 
agency head for the purposes of FAR 
19.505. 

619.506 Withdrawing or modifying set 
asides. 

(b) The Procurement Executive shall 
resolve disagreements between the A/ 
SDBU Operations Director and the con-
tracting officer. 

[59 FR 66759, Dec. 28, 1994] 

Subpart 619.6—Certificates of 
Competency and Determina-
tions of Eligibility 

619.602 Procedures. 

619.602–1 Referral. 
The contracting officer shall trans-

mit to the A/SDBU Operations Director 
concurrently with the submission to 

the appropriate SBA Regional Office, a 
copy of the documentation supporting 
the determination that a small busi-
ness concern is not responsible, as re-
quired by FAR 19.602–1(a). 

Subpart 619.7—The Small Business 
Subcontracting Program 

619.705 Responsibilities of the con-
tracting officer under the subcon-
tracting assistance program. 

619.705–1 General support of the pro-
gram. 

It is the Department’s policy to in-
corporate its current fiscal year goals 
as negotiated with the SBA into all 
pertinent Department solicitations, in 
addition to the standard subcontract 
clauses. Incorporation of the goals does 
not require that large prime contrac-
tors must subcontract, but does require 
that to the extent they plan to sub-
contract, specific goals be established 
for doing business with small, small 
disadvantaged, women-owned small, 
HUBZone small, veteran-owned small, 
and service-disabled veteran-owned 
small business firms. Where funds are 
available, an incentive clause such as 
that found in FAR 52.219–10, Incentive 
Subcontracting Program, is encour-
aged. 

[69 FR 19335, Apr. 13, 2004] 

619.705–3 Preparing the solicitation. 
To further promote the use of small, 

disadvantaged, women-owned small, 
HUBZone small, veteran-owned small, 
and service-disabled veteran-owned 
small business firms by large prime 
contractors, contracting officers are 
encouraged to consider the adequacy of 
the subcontracting plans, and/or past 
performance in achieving negotiated 
subcontract goals, as part of the over-
all evaluation of the technical pro-
posals. 

[69 FR 19335, Apr. 13, 2004] 

619.705–4 Reviewing the subcon-
tracting plan. 

A/SDBU shall review subcontracting 
plans to determine if small, small dis-
advantaged, women-owned small, 
HUBZone small, veteran-owned small, 
and service-disabled veteran-owned 

VerDate Aug<31>2005 02:49 Oct 20, 2006 Jkt 208204 PO 00000 Frm 00339 Fmt 8010 Sfmt 8010 Y:\SGML\208204.XXX 208204cc
ol

em
an

 o
n 

P
R

O
D

1P
C

71
 w

ith
 C

F
R



330 

48 CFR Ch. 6 (10–1–06 Edition) 619.705–6 

small business concerns are afforded 
the maximum practicable opportunity 
to participate as subcontractors. A/ 
SDBU shall recommend to the con-
tracting officer changes needed to sub-
contracting plans found to be deficient. 

[69 FR 19335, Apr. 13, 2004] 

619.705–6 Postaward responsibilities 
of the contracting officer. 

619.705–6–70 Reporting responsibil-
ities. 

(a) The contracting officer shall for-
ward to the A/SDBU Operations Direc-
tor a copy of each subcontracting plan 
that was incorporated into a contract 
or contract modification. Each con-
tracting activity shall maintain a list 
of its active prime contracts that con-
tain subcontracting plans. 

(b) Contracting officers shall collect 
subcontracting data from contractors 
required to establish subcontracting 
plans in support of small, small dis-
advantaged, women-owned small, 
HUBZone small, veteran-owned small, 
and service-disabled veteran-owned 
small business concerns. This data 
shall be collected annually and semi-
annually, using Standard Form 295, 
Summary Subcontracting Report, for 
the annual submissions, and Standard 
Form 294, Subcontracting Report for 
Individual Contracts, for the semi-
annual submissions. The head of the 
contracting activity shall forward 
these reports to the A/SDBU Oper-
ations Director, not later than the 30th 
day of the month following the close of 
the reporting period. 

[53 FR 26170, July 11, 1988, as amended at 59 
FR 66760, Dec. 28, 1994; 69 FR 19335, Apr. 13, 
2004] 

619.708–70 Solicitation provisions and 
contract clauses. 

The contracting officer shall insert a 
provision substantially the same as the 
provision at 652.219–70, Department of 
State Subcontracting Goals, in solici-
tations whenever the clause at FAR 
52.219–9, Small Business Subcon-
tracting Plan, is used. 

[59 FR 66760, Dec. 28, 1994, as amended at 69 
FR 19335, Apr. 13, 2004] 

Subpart 619.8—Contracting with 
the Small Business Administra-
tion (The 8(a) Program) 

SOURCE: 64 FR 43624, Aug. 11, 1999, unless 
otherwise noted. 

619.800 General. 

(d) Utilizing Memoranda of Under-
standing (MOUs), the SBA has dele-
gated its authority to contract directly 
with program participants under Sec-
tion 8(a) of the Small Business Act to 
the Senior Procurement Executives of 
various Federal contracting activities. 
The Department of State has signed an 
MOU with SBA, effective May 6, 1998. 
Under the MOU, a contract may be 
awarded directly to an 8(a) firm on ei-
ther a sole source or competitive basis. 
The SBA reserves the right to with-
draw any delegation issued as a result 
of an MOU; however, any such with-
drawal shall have no effect on con-
tracts currently awarded under the 
MOU. 

619.803 Selecting acquisitions for the 
8(a) program. 

619.803–70 Responsibilities of the Of-
fice of Small and Disadvantaged 
Business Utilization (A/SDBU). 

A/SDBU shall review the capabilities 
of 8(a) concerns and disseminate that 
information to DOS program and con-
tracting personnel. As necessary, A/ 
SDBU shall obtain from the SBA or 
8(a) concerns supplemental informa-
tion for DOS program and contracting 
personnel. 

619.803–71 Simplified procedures for 
8(a) acquisitions under MOUs. 

Contracting activities may use the 
simplified acquisition procedures of 
FAR part 13 and DOSAR part 613 to 
issue purchase orders or contracts, not 
exceeding $100,000, to 8(a) participants. 
The $100,000 limitation for use of FAR 
part 13 simplified acquisition proce-
dures applies to the acquisition of both 
commercial and non-commercial items. 
The following applies to such acquisi-
tions: 

(a) Neither offering letters to, nor ac-
ceptance letters from, the SBA are re-
quired. 
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(b) The contracting activity shall use 
the Central Contractor Registration 
database (http://www.ccr.gov) to estab-
lish that the selected 8(a) firm is a cur-
rent program participant. 

(c) Once an 8(a) contractor has been 
identified, the agency contracting offi-
cer shall establish the price with the 
selected 8(a) contractor. 

(d) The contracting officer shall issue 
the purchase order or contract directly 
to the 8(a) firm in accordance with the 
provisions of FAR part 13 and DOSAR 
part 613. The contracting officer shall 
insert FAR clause 52.219–14, Limita-
tions on Subcontracting, and DOSAR 
clause 652.219–71, Section 8(a) Direct 
Award, in all purchase orders and con-
tracts awarded under this subsection. 
The contracting officer’s title shall in-
clude the contracting activity, as fol-
lows: Contracting Officer for the De-
partment of State [insert contracting 
activity]. In addition, in accordance 
with the MOU, A/SDBU staff who have 
been issued limited contracting officer 
warrants for this purpose, shall sign 
the purchase order or contract as a 
third party. 

(e) The contracting officer shall for-
ward to the SBA District Office serving 
the 8(a) firm a copy of the purchase 
order or contract within five days after 
the order is issued. 

[64 FR 43624, Aug. 11, 1999, as amended at 71 
FR 34839, June 16, 2006] 

619.804 Evaluation, offering, and ac-
ceptance. 

619.804–2 Agency offering. 
(a) When applicable, this notification 

shall identify that the offering is in ac-
cordance with the MOU identified in 
619.800. 

619.804–3 SBA acceptance. 

619.804–3–70 SBA acceptance under 
MOUs for acquisitions exceeding 
$100,000. 

(a) The SBA’s decision whether to ac-
cept the requirement shall be trans-
mitted to the contracting agency in 
writing within five working days of re-
ceipt of the offer. 

(b) The SBA may request, and the 
contracting agency may grant, an ex-
tension beyond the five-day limit. 

(c) SBA’s acceptance letter should be 
faxed or e-mailed to the offering con-
tracting agency. 

(d) If the offering contracting agency 
has not received an acceptance or re-
jection of the offering from SBA within 
five days of SBA’s receipt of the offer-
ing letter, the contracting agency may 
assume that the requirement has been 
accepted and proceed with the acquisi-
tion. 

(e) The contents of the acceptance 
letter shall be limited to the eligibility 
of the recommended 8(a) contractor. 

619.805 Competitive 8(a). 

619.805–2 Procedures. 

(a) 8(a) acquisitions may also be con-
ducted using simplified acquisition 
procedures (see FAR part 13). The 
award process is significantly stream-
lined where an MOU is in place. 

(2) In accordance with a waiver ap-
proved by SBA, contract actions for 
services exceeding $3 million and sup-
plies exceeding $5 million that supple-
ment the security of U.S. diplomatic 
posts and protect the lives of Depart-
ment personnel may be awarded non- 
competitively. Contracting officers do 
not need to compete 8(a) acquisitions 
as stated when those acquisitions ex-
ceed the 8(a) competition thresholds. 
This waiver is in effect for the duration 
of the national state of emergency as 
declared by the President of the United 
States. If a contracting officer has a 
question as to whether a particular ac-
tion falls under this waiver, the con-
tracting officer should contact A/ 
SDBU. 

(c)(3) For requirements exceeding 
$100,000 processed under the MOU cited 
in 619.800, the contracting officer shall 
submit the name, address, and tele-
phone number of the low offeror (in 
sealed bid acquisitions) or the apparent 
successful offeror (in negotiated acqui-
sitions) to the SBA Business Oppor-
tunity Specialist at the field office 
servicing the identified 8(a) firm. The 
SBA shall determine the eligibility of 
the firm(s) and advise the contracting 
officer within two working days of the 
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receipt of the request. If the firm is de-
termined to be ineligible, the con-
tracting officer shall submit informa-
tion on the next low offeror or next ap-
parent successful offeror, as applicable, 
to the cognizant SBA field office. 

[64 FR 43624, Aug. 11, 1999, as amended at 69 
FR 19335, Apr. 13, 2004] 

619.806 Pricing the 8(a) contract. 
(a) When required by FAR subpart 

15.4, the contracting officer shall ob-
tain certified cost or pricing data di-
rectly from the 8(a) contractor if the 
contract is being awarded under the 
MOU cited in 619.800. 

619.808 Contract negotiation. 

619.808–1 Sole source. 
(a) If the acquisition is conducted 

under an MOU cited in 619.800, the 8(a) 
contractor is responsible for negoti-
ating with the agency within the time 
established by the agency. If the 8(a) 
contractor does not negotiate within 
the established time and the agency 
cannot allow additional time, the agen-
cy may, after notification and approval 
by SBA, proceed with the acquisition 
from other sources. 

(b) If the acquisition is conducted 
under an MOU cited in 619.800, the 
agency is delegated the authority to 
negotiate directly with the 8(a) partici-
pant; however, if requested by the 8(a) 
participant, the SBA may participate 
in the negotiations. 

619.810 SBA appeals. 
(d) The Procurement Executive is the 

agency head for the purposes of FAR 
19.812(d). 

619.811 Preparing the contracts. 

619.811–1 Sole source. 
(d) If the award is to be made under 

an MOU cited in 619.800, the contract to 
be awarded by the contracting activity 
to the 8(a) firm shall be prepared in ac-
cordance with the contracting activi-
ty’s normal procedures, given contract 
type and dollar amount, that the con-
tracting activity would use for a simi-
lar, non-8(a) acquisition, except for the 
following: 

(1) The award form shall cite 41 
U.S.C. 253(c)(5) or 10 U.S.C. 2304(c)(5), as 

appropriate, and 15 U.S.C. 637(a) as the 
authority for use of other than full and 
open competition. 

(2) The contracting officer shall in-
sert FAR 52.219–14, Limitations on Sub-
contracting, and DOSAR 652.219–71, 
Section 8(a) Direct Awards. 

(3) For acquisitions exceeding 
$100,000, the contracting activity shall 
include SBA’s requirement number on 
the award document. 

(4) A single award document shall be 
used between the agency and the 8(a) 
contractor, i.e., an SBA signature will 
not be required. The title of the agency 
contracting officer shall include the 
contracting activity, as follows: Con-
tracting Officer for the Department of 
State [insert contracting activity]. In 
addition, in accordance with the MOU, 
A/SDBU staff who have been issued 
limited contracting officer warrants 
for this purpose shall sign the contract 
as a third party. The 8(a) contractor’s 
signature shall be placed on the award 
document as the prime contractor. The 
8(a) contractor’s name and address 
shall be placed in the ‘‘Awarded to’’ or 
‘‘Contractor name’’ block on the appro-
priate form. 

619.811–2 Competitive. 
(a) If the award is made under the 

delegation of 8(a) contracting author-
ity, competitive contracts for 8(a) 
firms shall be prepared in accordance 
with the same standards as 8(a) sole 
source contracts. See 619.811–1. 

(b) If the acquisition is conducted 
under the MOU cited in 619.800, the 
process for obtaining signatures shall 
be as specified in 619.811–1(d)(4). 

619.811–3 Contract clauses. 
(d)(3) The contracting officer shall 

insert the clause at FAR 52.219–18, No-
tification of Competition Limited to 
Eligible 8(a) Concerns, (Deviation), in 
competitive solicitations and contracts 
exceeding $100,000 when the acquisition 
is processed under the MOU cited in 
619.800. 

(f) The contracting officer shall in-
sert the clause at FAR 52.219–14, Limi-
tations on Subcontracting, and DOSAR 
652.219–71, Section 8(a) Direct Awards, 
in all solicitations and contracts that 
are processed under the MOU cited at 
619.800. The clauses at FAR 52.219–11, 
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Special 8(a) Contract Conditions; 
52.219–12, Special 8(a) Subcontract Con-
ditions; and, 52.219–17, Section 8(a) 
Award, shall not be used. 

[64 FR 43624, Aug. 11, 1999, as amended at 71 
FR 34839, June 16, 2006] 

619.812 Contract administration. 

(d) The head of the contracting activ-
ity is the agency head for the purposes 
of FAR 19.812(d). Awards under the 
MOU cited in 619.800 are subject to 15 
U.S.C. 637(a)(21). These contracts con-
tain the clause at DOSAR 652.219–71, 
Section 8(a) Direct Awards, that re-
quires the 8(a) contractor to notify the 
SBA and the contracting officer when 
ownership of the firm is being trans-
ferred. 

PART 622—APPLICATION OF 
LABOR LAWS TO GOVERNMENT 
ACQUISITIONS 

Subpart 622.3—Contract Work Hours and 
Safety Standards Act 

Sec. 
622.302 Liquidated damages and overtime 

pay. 

Subpart 622.4—Labor Standards for 
Contracts Involving Construction 

622.404 Davis-Bacon Act wage determina-
tions. 

622.404–3 Procedures for requesting wage de-
terminations. 

622.404–6 Modifications of wage determina-
tions. 

622.404–7 Correction of wage determinations 
containing clerical errors. 

622.404–11 Wage determination appeals. 
622.406 Administration and enforcement. 
622.406–1 Policy. 
622.406–8 Investigations. 
622.406–9 Withholding from or suspension of 

contract payments. 
622.406–10 Disposition of disputes con-

cerning construction contract labor 
standards enforcement. 

622.406–11 Contract terminations. 
622.406–12 Cooperation with the Department 

of Labor. 

Subpart 622.6—Walsh-Healey Public 
Contracts Act 

622.604 Exemptions. 
622.604–2 Regulatory exemptions. 

Subpart 622.8—Equal Employment 
Opportunity 

622.803 Responsibilities. 
622.807 Exemptions. 

Subpart 622.13—Special Disabled Vet-
erans, Veterans of the Vietnam Era, 
and Other Eligible Veterans 

622.1305 Waivers. 
622.1310 Contract clauses. 

Subpart 622.14—Employment of Workers 
with Disabilities 

622.1403 Waivers. 
622.1408 Contract clause. 

Subpart 622.15—Prohibition of Acquisition 
of Products Produced by Forced or In-
dentured Child Labor 

622.1503 Procedures for acquiring end prod-
ucts on the List of Products Requiring 
Contractor Certification as to Forced or 
Indentured Child Labor. 

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658. 

SOURCE: 53 FR 26172, July 11, 1988, unless 
otherwise noted. 

Subpart 622.3—Contract Work 
Hours and Safety Standards Act 

622.302 Liquidated damages and over-
time pay. 

The authority to make the deter-
mination prescribed in FAR 22.302(c) is 
delegated, without power of redelega-
tion, to the head of the contracting ac-
tivity. 

[55 FR 5774, Feb. 16, 1990] 

Subpart 622.4—Labor Standards 
for Contracts Involving Con-
struction 

SOURCE: 55 FR 5774, Feb. 16, 1990, unless 
otherwise noted. 

622.404 Davis-Bacon Act wage deter-
minations. 

622.404–3 Procedures for requesting 
wage determinations. 

The cognizant contracting activity 
(see 601.603–70) is the contracting agen-
cy for the purposes of FAR 22.404–3(b) 
and (e) 
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622.404–6 Modifications of wage deter-
minations. 

The cognizant contracting activity is 
the contracting agency for the pur-
poses of FAR 22.404–6. 

(b)(6) The head of the contracting ac-
tivity is the agency head’s designee for 
the purposes of FAR 22.404–6(b)(6). 

[55 FR 5774, Feb. 16, 1990, as amended at 59 
FR 66760, Dec. 28, 1994] 

622.404–7 Correction of wage deter-
minations containing clerical er-
rors. 

The cognizant contracting activity is 
the contracting agency for the pur-
poses of FAR 22.404–7. 

622.404–11 Wage determination ap-
peals. 

The cognizant contracting activity is 
the contracting agency for the pur-
poses of FAR 22.404–11. 

622.406 Administration and enforce-
ment. 

622.406–1 Policy. 

The cognizant contracting activity is 
the contracting agency for the pur-
poses of FAR 22.406–1(a). 

622.406–8 Investigations. 

(a) The chief of the contracting ac-
tivity is responsible for conducting 
labor standards investigations as pre-
scribed in FAR 22.406–8(a). 

(d) The Procurement Executive is the 
agency head’s designee for the purposes 
of FAR 22.406–8(d). 

622.406–9 Withholding from or suspen-
sion of contract payments. 

The authority to suspend contract 
payments pursuant to FAR 22.406–9(b) 
is delegated, without power of redele-
gation, to the head of the contracting 
activity. 

622.406–10 Disposition of disputes con-
cerning construction contract labor 
standards enforcement. 

The cognizant contracting activity is 
the contracting agency for the pur-
poses of FAR 22.406–10(b). 

622.406–11 Contract terminations. 
The cognizant contracting activity is 

the contracting agency for the pur-
poses of FAR 22.406–11. 

622.406–12 Cooperation with the De-
partment of Labor. 

Any information furnished to the De-
partment of Labor pursuant to FAR 
22.406–12(a) shall be submitted through 
the head of the contracting activity. 

Subpart 622.6—Walsh-Healey 
Public Contracts Act 

622.604 Exemptions 

622.604–2 Regulatory exemptions. 
The Procurement Executive is the 

agency head for the purposes of FAR 
22.604–2(b)(1). 

[55 FR 5774, Feb. 16, 1990, as amended at 71 
FR 34839, June 16, 2006] 

Subpart 622.8—Equal Employment 
Opportunity 

622.803 Responsibilities. 
(c) The Procurement Executive is the 

agency head for the purpose of FAR 
22.803(c). 

[64 FR 43626, Aug. 11, 1999] 

622.807 Exemptions. 
The Procurement Executive is the 

agency head for the purposes of FAR 
22.807(a)(1). 

Subpart 622.13—Special Disabled 
Veterans, Veterans of the 
Vietnam Era, and Other Eligi-
ble Veterans 

622.1305 Waivers. 
The Procurement Executive is the 

agency head for the purposes of FAR 
22.1305. 

[53 FR 26172, July 11, 1988. Redesignated and 
amended at 69 FR 19335, Apr. 13, 2004] 

622.1310 Contract clauses. 
The Procurement Executive is the 

agency head for the purposes of FAR 
22.1310 (a)(1)(ii) and (a)(2). 

[55 FR 5775, Feb. 16, 1990. Redesignated and 
amended at 69 FR 19336, Apr. 13, 2004] 
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Subpart 622.14—Employment of 
Workers with Disabilities 

622.1403 Waivers. 
The Procurement Executive is the 

agency head for the purposes of FAR 
22.1403. 

622.1408 Contract clause. 
The Procurement Executive is the 

agency head for the purposes of FAR 
22.1408. 

[55 FR 5775, Feb. 16, 1990] 

Subpart 622.15—Prohibition of Ac-
quisition of Products Produced 
by Forced or Indentured Child 
Labor 

622.1503 Procedures for acquiring end 
products on the List of Products 
Requiring Contractor Certification 
as to Forced or Indentured Child 
Labor. 

(e) The contracting officer shall refer 
to the DOS Inspector General for Inves-
tigation any instances where the con-
tracting officer has reason to believe 
that forced or indentured child labor 
was used to mine, produce, or manufac-
ture an end product furnished pursuant 
to a contract awarded subject to the 
certification required in FAR 22.1503(c). 

[69 FR 19336, Apr. 13, 2004] 

PART 623—ENVIRONMENT, ENERGY 
AND WATER EFFICIENCY, RENEW-
ABLE ENERGY TECHNOLOGIES, 
OCCUPATIONAL SAFETY, AND 
DRUG-FREE WORKPLACE 

Subpart 623.3—Hazardous Material 
Identification and Material Safety Data 

Sec. 
623.302–70 Policy. 

Subpart 623.4—Use of Recovered Materials 

623.400 Scope of subpart. 
623.404 Agency affirmative procurement 

programs. 

Subpart 623.5—Drug-Free Workplace 

623.506 Suspension of payments, termi-
nation of contract, and debarment and 
suspension actions. 

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658. 

SOURCE: 53 FR 26172, July 11, 1988, unless 
otherwise noted. 

Subpart 623.3—Hazardous Mate-
rial Identification and Material 
Safety Data 

623.302–70 Policy. 

Any work which affects the safety 
and/or health of post personnel, includ-
ing the handling of hazardous mate-
rials, shall comply with the applicable 
requirements of the Department of 
State Safety/Health and Environ-
mental Management Resource Guide (6 
FAM 606.7). Requirements offices shall 
ensure that any contractor operations 
and activities, whether sponsored by 
the post or other Department organiza-
tion, are closely coordinated with the 
Post Occupational Safety and Health 
Officer during both planning and im-
plementation phases. 

[59 FR 66760, Dec. 28, 1994] 

Subpart 623.4—Use of Recovered 
Materials 

SOURCE: 64 FR 43626, Aug. 11, 1999, unless 
otherwise noted. 

623.400 Scope of subpart. 

The affirmative procurement pro-
gram is applicable to all domestic ac-
quisitions of items currently des-
ignated by an EPA guideline or by fu-
ture guidelines promulgated by EPA. 
The requirements of this section are 
not applicable to acquisitions awarded 
outside the United States or its posses-
sions. 

[64 FR 43626, Aug. 11, 1999, as amended at 69 
FR 19336, Apr. 13, 2004] 

623.404 Agency affirmative procure-
ment programs. 

(a) The Department’s affirmative 
procurement program has been estab-
lished by A/OPE. It is available on the 
A/OPE Internet and Intranet Web sites 
at http://www.statebuy.state.gov/ 
green.htm and http://aope.a.state.gov/ 
green2.htm, respectively. 

[69 FR 19336, Apr. 13, 2004] 
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Subpart 623.5—Drug-Free 
Workplace 

623.506 Suspension of payments, ter-
mination of contract, and debar-
ment and suspension actions. 

The authority to approve the deter-
mination prescribed in FAR 23.506(e) is 
reserved to the Secretary of State. 

[55 FR 5775, Feb. 16, 1990] 

PART 624—PROTECTION OF PRI-
VACY AND FREEDOM OF INFOR-
MATION 

AUTHORITY: 22 U.S.C. 2658; 40 U.S.C. 486(c); 
48 CFR Subpart 1.3. 

Subpart 624.2—Freedom of 
Information Act 

624.202 Policy. 

DOS regulations implementing the 
Freedom of Information Act (5 U.S.C. 
552), as amended, are codified in Chap-
ter 1, Department of State, Subchapter 
R, Access to Information, Part 171, 
Availability of information and records 
to the public, of Title 22 of the Code of 
Federal Regulations (22 CFR Part 171). 

[53 FR 26172, July 11, 1988] 

PART 625—FOREIGN ACQUISITION 

Subpart 625.1—Buy American Act— 
Supplies 

Sec. 
625.103 Exceptions. 
625.105 Determining reasonableness of cost. 

Subpart 625.2—Buy American Act— 
Construction Materials 

625.202 Exceptions. 
625.204 Evaluating offers of foreign con-

struction material. 

Subpart 625.70—Arab League Boycott and 
Related Provisions 

625.7001 Policy. 
625.7002 Solicitation provision and contract 

clause. 

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658. 

SOURCE: 53 FR 26172, July 11, 1988, unless 
otherwise noted. 

Subpart 625.1—Buy American 
Act—Supplies 

625.103 Exceptions. 

(a) The authority to make the deter-
mination prescribed in FAR 25.103(a) is 
delegated, without power of redelega-
tion, to the head of the contracting ac-
tivity. 

[69 FR 19336, Apr. 13, 2004] 

625.105 Determining reasonableness of 
cost. 

(a)(1) The authority to make the de-
terminations prescribed in FAR 
25.105(a)(1) is delegated, without power 
of redelegation, to the head of the con-
tracting activity. 

[69 FR 19336, Apr. 13, 2004] 

Subpart 625.2—Buy American 
Act—Construction Materials 

625.202 Exceptions. 

(a)(1) The authority to make the de-
termination prescribed in FAR 
25.202(a)(1) is delegated, without power 
of redelegation, to the head of the con-
tracting activity. 

[69 FR 19336, Apr. 13, 2004] 

625.204 Evaluating offers of foreign 
construction material. 

(b) The head of the contracting activ-
ity is the agency head for the purposes 
of FAR 25.204(b). 

[69 FR 19336, Apr. 13, 2004] 

Subpart 625.70—Arab League 
Boycott and Related Provisions 

SOURCE: 64 FR 43626, Aug. 11, 1999, unless 
otherwise noted. 

625.7001 Policy. 
(a) Section 565 of the Fiscal Year 94/ 

95 Foreign Relations Authorizations 
Act (Public Law 103–236) prohibits the 
Department of State from entering 
into any contract that expends funds 
appropriated to the Department of 
State: 

(1) With a foreign person that com-
plies with the Arab League Boycott of 
Israel; or, 
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(2) With any foreign or United States 
person that discriminates in the award 
of subcontracts on the basis of religion. 

(b) This authority has continuing ef-
fect. Section 565 requires specific lan-
guage to be included in all Invitations 
for Bids and Requests for Proposals 
with respect to a contract subject to 
Section 565’s prohibitions. 

(c) Section 565 may be waived on a 
country-by-country basis if such a 
waiver is in the national interest and 
necessary to carry on diplomatic func-
tions and is approved by the Secretary 
of State or his/her designee. 

625.7002 Solicitation provision and 
contract clause. 

Contracting officers shall include the 
following provision and clause in all so-
licitations and contracts exceeding the 
simplified acquisition threshold, unless 
a waiver has been granted in accord-
ance with DOSAR 625.7001(c): 

(a) 652.225–70, Arab League Boycott of 
Israel; and. 

(b) 652.225–71, Section 8(a) of the Ex-
port Administration Act, as amended. 
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SUBCHAPTER E—GENERAL CONTRACTING REQUIREMENTS 

PART 627—PATENTS, DATA, AND 
COPYRIGHTS 

Subpart 627.2—Patents 

Sec. 
627.203 Patent indemnification of Govern-

ment by contractor. 
627.203–6 Clause for Government waiver of 

indemnity. 

Subpart 627.3—Patent Rights Under 
Government Contracts 

627.303 Contract clauses. 
627.304 Procedures. 
627.304–1 General. 
627.304–5 Appeals. 

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658. 

SOURCE: 59 FR 66763, Dec. 28, 1994, unless 
otherwise noted. 

Subpart 627.2—Patents 

627.203 Patent indemnification of Gov-
ernment by contractor. 

627.203–6 Clause for Government 
waiver of indemnity. 

The Procurement Executive is the 
agency head’s designee for the purposes 
of FAR 27.203–6. 

Subpart 627.3—Patent Rights 
Under Government Contracts 

627.303 Contract clauses. 
The Procurement Executive is the 

agency head’s designee for the purposes 
of FAR 27.303. Determinations issued 
by the Procurement Executive shall be 
reviewed by the Office of the Legal Ad-
viser. 

627.304 Procedures. 

627.304–1 General. 
The Procurement Executive is the 

agency head’s designee for the purposes 
of FAR 27.304–1. Questions regarding 
fact-finding procedures as specified in 
FAR 27.304–1(a)(4) shall be referred to 
A/OPE. Determinations issued by the 
Procurement Executive shall be re-
viewed by the Office of the Legal Ad-
viser. 

627.304–5 Appeals. 
The Procurement Executive is the 

agency head’s designee for the purposes 
of FAR 27.304–5. Questions regarding 
the appeals procedure as specified in 
FAR 27.304–5(b) shall be referred to A/ 
OPE. 

PART 628—BONDS AND 
INSURANCE 

Subpart 628.1—Bonds 

Sec. 
628.101 Bid guarantees. 
628.101–1 Policy on use. 
628.106–6 Furnishing information. 

Subpart 628.2—Sureties 

628.203 Acceptability of individual surety. 
628.203–7 Exclusion of individual sureties. 

Subpart 628.3—Insurance 

628.305 Overseas workers’ compensation and 
war-hazard insurance. 

628.309 Contract clauses for workers’ com-
pensation insurance. 

628.309–70 DOSAR provisions and clauses. 

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658. 

SOURCE: 53 FR 26173, July 11, 1988, unless 
otherwise noted. 

Subpart 628.1—Bonds 

SOURCE: 59 FR 66763, Dec. 28, 1994, unless 
otherwise noted. 

628.101 Bid guarantees. 

628.101–1 Policy on use. 
(c) The Procurement Executive is the 

agency head’s designee for the purposes 
of FAR 28.101–1(c). 

628.106–6 Furnishing information. 
(c) The head of the contracting activ-

ity is the agency head’s designee for 
the purposes of FAR 28.106–6(c). 

Subpart 628.2—Sureties 
628.203 Acceptability of individual 

surety. 
(g) Evidence of possible criminal or 

fraudulent activities by an individual 
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surety shall be referred to the Assist-
ant Inspector General for Investiga-
tions. 

[59 FR 66763, Dec. 28, 1994, as amended at 69 
FR 19336, Apr. 13, 2004] 

628.203–7 Exclusion of individual sure-
ties. 

The Procurement Executive is the 
agency head’s designee for the purposes 
of FAR 28.203–7. 

[59 FR 66763, Dec. 28, 1994] 

Subpart 628.3—Insurance 

SOURCE: 71 FR 34840, June 16, 2006, unless 
otherwise noted. 

628.305 Overseas workers’ compensa-
tion and war-hazard insurance. 

(b)(1) Acquisitions for services, in-
cluding construction but excluding per-
sonal services contracts, requiring con-
tractor personnel to perform work out-
side of the United States, shall include 
the contractual obligation for coverage 
under the Defense Base Act (42 U.S.C. 
Sections 1651–1654, as amended), for 
covered contractor employees. For the 
purposes of this section, ‘‘covered con-
tractor employees’’ includes the fol-
lowing individuals: 

(i) United States citizens or resi-
dents; 

(ii) Individuals hired in the United 
States or its possessions, regardless of 
citizenship; and, 

(iii) Local nationals and third coun-
try nationals where contract perform-
ance takes place in a country where 
there are no local workers’ compensa-
tion laws. 

(2) Individuals who are self-employed 
(i.e., they have not incorporated) do 
not meet the definition of an employee. 
No Defense Base Act insurance is re-
quired when contracting with these in-
dividuals. 

(3) Exceptions are discussed in para-
graphs (e)(1) and (f) of this section. 

(c) The Department of State has en-
tered into a contract with an insurance 
broker and carrier to provide Defense 
Base Act insurance (at a fixed rate for 
services and construction) to cover 
DOS contracts that require perform-
ance overseas by covered contractor 
employees. Upon award of a contract 

that requires Defense Base Act insur-
ance, the contracting officer shall pro-
vide the contractor with the name of 
the insurance broker from which the 
contractor must acquire the Defense 
Base Act insurance. 

(d) The authority to recommend a 
waiver from the Defense Base Act, as 
set forth in FAR 28.305(d), is reserved 
to the Secretary of State. 

(e)(1) The Secretary of Labor has 
waived the applicability of the Defense 
Base Act to all DOS service contracts, 
including construction, for contractor 
employees who are local nationals or 
third country nationals. This waiver is 
conditioned on the requirement for the 
contractor to provide workers’ com-
pensation benefits against the risk of 
work injury or death and assume liabil-
ity toward the employees and their 
beneficiaries for war-hazard injury, 
death, capture, or detention as pre-
scribed by the local workers’ com-
pensation laws. 

(2) In cases where a contract is per-
formed in a country where there are no 
local workers’ compensation laws, 
local and third country national con-
tractor employees are considered to be 
‘‘covered contractor employees’’, and 
the contractor shall acquire Defense 
Base Act insurance for those employees 
pursuant to the contract between the 
Department of State and the Defense 
Base Act insurance broker. 

(f)(1) Section 16 of the State Depart-
ment Basic Authorities Act (22 U.S.C. 
2680a), as amended, provides that the 
Defense Base Act shall not apply with 
respect to such contracts as the Sec-
retary of State determines are con-
tracts with persons employed to per-
form work for the Department of State 
on an intermittent basis for not more 
than 90 days in a calendar year. The 
Department of State has established 
that ‘‘persons’’ includes employees 
hired by companies under contract 
with the Department. The Procure-
ment Executive has the authority to 
issue the waivers for employees who 
work on an intermittent or short-term 
basis. Waivers may be issued only for 
employees who are U.S. citizens and 
residents, and only where the con-
tractor provides evidence of alter-
native workers’ compensation coverage 
for those employees. Waivers may not 
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be issued for local or third country na-
tionals. 

(2) The contractor shall submit waiv-
er requests to the contracting officer. 
The request shall contain the following 
information: 

(i) Contract number; 
(ii) Name of contractor; 
(iii) Brief description of the services 

to be provided under the contract and 
country of performance; 

(iv) Name and position title of indi-
vidual(s); 

(v) Nationality of individual(s) (must 
be U.S. citizen or resident); 

(vi) Dates (or timeframe) of perform-
ance at the overseas location; and 

(vii) Evidence of alternative workers’ 
compensation coverage for these em-
ployees (e.g., evidence that the State 
workers’ compensation program covers 
workers on short-term foreign assign-
ments). 

(3) The contracting officer shall re-
view the request for completeness and 
accuracy. If the request is complete 
and accurate, the contracting officer 
shall forward the request to the Pro-
curement Executive. If the contractor 
does not provide complete and accurate 
information, the contracting officer 
shall return the request to the con-
tractor with an explanation as to what 
additional information is required. 

(4) The Procurement Executive shall 
review requests for waiver forwarded 
by the contracting officer and either 
approve or disapprove the request. The 
Procurement Executive shall return 
the request indicating his/her approval 
or disapproval to the contracting offi-
cer. Any request that is not approved 
shall describe the reason(s) why the re-
quest was not approved. The con-
tracting officer shall provide the con-
tractor with the original of the ap-
proved or disapproved document and 
maintain a copy in the contract file. 

628.309 Contract clauses for workers’ 
compensation insurance. 

628.309–70 DOSAR provisions and 
clauses. 

(a) The contracting officer shall in-
sert the provision at 652.228–70, Defense 
Base Act—Covered Contractor Employ-
ees, in all solicitations for services and 
construction to be performed outside of 
the United States. 

(b) The contracting officer shall in-
sert the clause at 652.228–71, Workers’ 
Compensation Insurance (Defense Base 
Act)—Services, in solicitations and 
contracts for services to be performed 
outside of the United States when 
there is a reasonable expectation that 
offers will include covered contractor 
employees, as defined in 628.305(b). If 
the contracting officer is unsure as to 
whether offers will include covered 
contractor employees, the contracting 
officer shall insert the clause. If the 
contract is for construction, the con-
tracting officer shall insert the clause 
with its Alternate I. 

(c) The contracting officer shall in-
sert the provision at 652.228–74, Defense 
Base Act Insurance Rates—Limitation, 
in solicitations for services or con-
struction to be performed outside of 
the United States when there is a rea-
sonable expectation that offers will in-
clude covered contractor employees, as 
defined in 628.305(b). If the contracting 
officer is unsure as to whether offers 
will include covered contractor em-
ployees, the contracting officer shall 
insert the provision. 

PART 629—TAXES 

Subpart 629.1—General 

Sec. 
629.101 Resolving tax problems. 

Subpart 629.2—Federal Excise Taxes 

629.202 General exemptions. 
629.202–70 Exemption from other Federal 

taxes. 

Subpart 629.3—State and Local Taxes 

629.302 Application of State and local taxes 
to the Government. 

629.303 Application of State and local taxes 
to Government contractors and sub-
contractors. 

Subpart 629.4—Contract Clauses 

629.401 Domestic contracts. 
629.401–70 DOSAR contract clause. 
629.402 Foreign contracts. 
629.402–1 Foreign fixed-price contracts. 
629.402–1–70 DOSAR contract clause. 

AUTHORITY: 22 U.S.C. 2658; 40 U.S.C. 486(c); 
48 CFR Subpart 1.3. 

SOURCE: 53 FR 26173, July 11, 1988, unless 
otherwise noted. 
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Subpart 629.1—General 

629.101 Resolving tax problems. 
In certain instances, acquisitions by 

posts are exempt from various taxes in 
foreign countries. Contracting officers 
shall ascertain such exemptions and 
take maximum advantage of them. 

Subpart 629.2—Federal Excise 
Taxes 

629.202 General exemptions. 

629.202–70 Exemptions from other 
Federal taxes. 

Taxable articles purchased for pres-
entation abroad as gifts to foreign dig-
nitaries and taxable articles purchased 
for presentation as gifts to foreign dig-
nitaries visiting in the United States 
but which are to be taken out of the 
United States may be exempt from re-
tail taxes or manufacturers excise 
taxes, in accordance with the letter of 
October 18, 1963, from the Chief, Excise 
Tax Branch, Internal Revenue Service. 

Subpart 629.3—State and Local 
Taxes 

629.302 Application of State and local 
taxes to the Government. 

The Office of the Legal Adviser is the 
agency-designated counsel for the pur-
poses of FAR 29.302(a). 

629.303 Application of State and local 
taxes to Government contractors 
and subcontractors. 

The authority to make the deter-
mination prescribed in FAR 29.303(a) is 
delegated, without power of redelega-
tion, to the head of the contracting ac-
tivity (see 601.603–70). The Office of the 
Legal Adviser is the agency-designated 
counsel for the purposes of FAR 
29.303(c). 

Subpart 629.4—Contract Clauses 

629.401 Domestic contracts. 

629.401–70 DOSAR contract clause. 
The contracting officer shall insert 

the clause at 652.229–71, Excise Tax Ex-
emption Statement for Contractors 
Within the United States, in solicita-

tions and contracts if the prospective 
contractor is located inside the United 
States and the acquisition involves ex-
port of supplies to an overseas post. 

629.402 Foreign contracts. 

629.402–1 Foreign fixed-price con-
tracts. 

629.402–1–70 DOSAR contract clause. 

The contracting officer shall insert 
the clause at 652.229–71, Personal Prop-
erty Disposition at Posts Abroad, in all 
solicitations and contracts performed 
overseas. 

[64 FR 43627, Aug. 11, 1999] 

PART 630—COST ACCOUNTING 
STANDARDS ADMINISTRATION 

Subpart 630.2—CAS Program 
Requirements 

630.201 Contract requirements. 

630.201–5 Waiver. 

(a) The Procurement Executive is the 
head of the agency for the purposes of 
FAR 30.201–5(a) and (b). 

[69 FR 19336, Apr. 13, 2004] 

PART 631—CONTRACT COST 
PRINCIPLES AND PROCEDURES 

Subpart 631.1—Applicability 

Sec. 
631.101 Objectives. 

Subpart 631.2—Contracts with Commercial 
Organizations 

631.205 Selected costs. 
631.205–6 Compensation for personal serv-

ices. 

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658. 

SOURCE: 59 FR 66764, Dec. 28, 1994, unless 
otherwise noted. 

Subpart 631.1—Applicability 

631.101 Objectives. 

The Procurement Executive is the 
agency head’s designee for the purposes 
of FAR 31.101. 
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Subpart 631.2—Contracts with 
Commercial Organizations 

631.205 Selected costs. 

631.205–6 Compensation for personal 
services. 

(g)(3) The head of the contracting ac-
tivity is the agency head’s designee for 
the purpose of FAR 31.205–6(g)(3). 

[64 FR 43627, Aug. 11, 1999] 

PART 632—CONTRACT FINANCING 

Sec. 
632.006 Reduction or suspension of contract 

payments upon finding of fraud. 
632.006–1 General. 
632.006–2 Definitions. 
632.006–4 Procedures. 

Subpart 632.1—Non-Commercial Item 
Purchase Financing 

632.114 Unusual contract financing. 

Subpart 632.2—Commercial Item Purchase 
Financing 

632.201 Statutory authority. 

Subpart 632.4—Advance Payments for 
Non-Commercial Items 

632.402 General. 
632.404 Exclusions. 
632.407 Interest. 

Subpart 632.7—Contract Funding 

632.702 Policy. 
632.702–70 DOS policy. 
632.703 Contract funding requirements. 
632.703–3 Contracts crossing fiscal years. 
632.705 Contract clauses. 
632.705–70 DOSAR contract clause. 

Subpart 632.8—Assignment of Claims 

632.803 Policies. 

Subpart 632.9—Prompt Payment 

632.906 Making payments. 
632.908 Contract clauses. 

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658. 

SOURCE: 53 FR 26173, July 11, 1988, unless 
otherwise noted. 

632.006 Reduction or suspension of 
contract payments upon finding of 
fraud. 

632.006–1 General. 
The Procurement Executive is the 

agency head for the purpose of FAR 
32.006–1. 

[64 FR 43627, Aug. 11, 1999] 

632.006–2 Definitions. 
Remedy coordination official means the 

Procurement Executive. 

[64 FR 43627, Aug. 11, 1999, as amended at 69 
FR 19336, Apr. 13, 2004] 

632.006–4 Procedures. 
The Procurement Executive is the 

agency head for the purposes of FAR 
32.006–4. 

[64 FR 43627, Aug. 11, 1999] 

Subpart 632.1—Non-Commercial 
Item Purchase Financing 

632.114 Unusual contract financing. 
The Procurement Executive is the 

agency head for the purpose of FAR 
32.114. 

[64 FR 43627, Aug. 11, 1999] 

Subpart 632.2—Commercial Item 
Purchase Financing 

632.201 Statutory authority. 
The head of the contracting activity 

is the agency head for the purpose of 
FAR 32.201. 

[64 FR 43627, Aug. 11, 1999] 

Subpart 632.4—Advance Pay-
ments for Non-Commercial 
Items 

632.402 General. 
(b) Advance payments shall be au-

thorized sparingly. Contracting officers 
should consider the use of partial pay-
ments, fast payments, or more frequent 
payments as alternatives to advance 
payments. 

(c)(1)(iii) The authority to make the 
determination prescribed in FAR 
32.402(c)(1)(iii) is delegated, without 
power of redelegation, to the head of 
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the contracting activity (see 601.603– 
70). For acquisitions by overseas posts, 
the head of the contracting activity 
shall obtain the concurrence of the 
Procurement Executive before making 
a determination pursuant to this sec-
tion. 

[53 FR 26173, July 11, 1988, as amended at 59 
FR 66764, Dec. 28, 1994] 

632.404 Exclusions. 

(a) Total advance payments may be 
authorized for the items listed in FAR 
32.404(a), notwithstanding their des-
ignation as a commercial item and ac-
quisition under FAR part 12 proce-
dures. 

[64 FR 43627, Aug. 11, 1999] 

632.407 Interest. 

(d) The Procurement Executive is the 
agency head’s designee for the purposes 
of FAR 32.407(d). 

[59 FR 66764, Dec. 28, 1994] 

Subpart 632.7—Contract Funding 

SOURCE: 64 FR 43628, Aug. 11, 1999, unless 
otherwise noted. 

632.702 Policy. 

632.702–70 DOS policy. 

The Department’s policy is to pro-
vide full funding for all contracts, to 
the maximum extent practicable. FAR 
32.704 and 32.705–2 provide for incre-
mental funding of cost-reimbursement 
contracts. Fixed-price, labor-hour, and 
time-and-materials contracts for sever-
able services may also be incremen-
tally funded if full funding is not avail-
able at the time of contract award and 
the contracting officer executes a de-
termination and findings, approved by 
the requirements office, justifying the 
need for incremental funding due to 
the unavailability of funds. 

632.703 Contract funding require-
ments. 

632.703–3 Contracts crossing fiscal 
years. 

(b) The head of the contracting activ-
ity is the agency head for the purpose 
of FAR 32.703–3(b). 

632.705 Contract clauses. 

632.705–70 DOSAR contract clause. 

The contracting officer shall insert 
the clause at 652.232–72, Limitation of 
Funds, in incrementally funded fixed- 
price, labor-hour, and time-and-mate-
rials solicitations and contracts for 
severable services. 

Subpart 632.8—Assignment of 
Claims 

632.803 Policies. 

(b) The assignment of claims shall be 
prohibited for all personal services con-
tracts. The assignment of claims shall 
also be prohibited for all contracts 
awarded and performed overseas, un-
less approval is received from the Pro-
curement Executive. The Directors, 
Regional Procurement Support Offices 
may approve the assignment of claims 
for contracts under their administra-
tion after obtaining legal consultation. 

[59 FR 66764, Dec. 28, 1994, as amended at 64 
FR 43628, Aug. 11, 1999] 

Subpart 632.9—Prompt Payment 

632.906 Making payments. 

(a) General. The authority to make 
the determination prescribed in FAR 
32.906(a) is delegated, without power of 
redelegation, to the head of the con-
tracting activity. Before making this 
determination, the head of the con-
tracting activity shall consult with the 
appropriate financial office. 

[69 FR 19336, Apr. 13, 2004] 

632.908 Contract clauses. 

(a) The contracting officer may in-
sert a clause substantially the same as 
the clause at 652.232–70, Payment 
Schedule and Invoice Submission 
(Fixed-Price), in fixed-price type solici-
tations and contracts. 

(b) The contracting officer may in-
sert a clause substantially the same as 
the clause at 652.232–71, Voucher Sub-
mission (cost-Reimbursement), in cost- 
reimbursement type solicitations and 
contracts. 

[59 FR 66764, Dec. 28, 1994] 
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PART 633—PROTESTS, DISPUTES, 
AND APPEALS 

Subpart 633.1—Protests 

Sec. 
633.102 General. 
633.103 Protests to the agency. 
633.104 Protests to GAO. 

Subpart 633.2—Disputes and Appeals 

633.203 Applicability. 
633.214–70 Alternative dispute resolution. 
633.270 Disputes and appeals under DOS con-

tracts subject to the Contract Disputes 
Act of 1978. 

633.270–1 Scope of section. 
633.270–2 Designation. 
633.270–3 DOS support. 

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658. 

SOURCE: 53 FR 26173, July 11, 1988, unless 
otherwise noted. 

Subpart 633.1—Protests 

633.102 General. 

All communications relative to pro-
tests filed with the General Accounting 
Office (GAO) shall be coordinated with 
the Office of the Legal Adviser. 

[53 FR 26173, July 11, 1988, as amended at 64 
FR 43628, Aug. 11, 1999] 

633.103 Protests to the agency. 

(d)(4) The independent review as de-
scribed in FAR 33.103(d)(4) shall be per-
formed by the Departmental Competi-
tion Advocate. 

[64 FR 43628, Aug. 11, 1999] 

633.104 Protests to GAO. 

(a) General procedures. The Office of 
the Assistant Legal Adviser for Build-
ings and Acquisitions (L/BA) coordi-
nates the response of the Department 
of State to protests filed at the GAO. 
Contracting activities shall consult L/ 
BA for guidance before taking any ac-
tions in response to a protest to GAO. 

[64 FR 43628, Aug. 11, 1999] 

Subpart 633.2—Disputes and 
Appeals 

633.203 Applicability. 

The Procurement Executive is the 
agency head for the purposes of FAR 
33.203(b). 

633.214–70 Alternative dispute resolu-
tion. 

(a) Policy. The Department’s goal is 
to resolve contract disputes before the 
issuance of a contracting officer’s final 
decision under the Contract Disputes 
Act. Contracting officers shall consider 
all possible means of reaching a nego-
tiated settlement, consistent with the 
Government’s best interests, before 
issuing a final decision on a contractor 
claim under the process outlined in 
FAR 33.206 through 33.211. 

(b) When to use ADR—(1) Factors fa-
voring ADR. Contracting officers should 
consider using ADR in those cases 
where: 

(i) Only facts are in dispute; 
(ii) The facts are clearly not favor-

able to the Government; 
(iii) The anticipated costs (in time 

and money) are less than the antici-
pated costs of litigation; 

(iv) Settlement attempts have 
reached an impasse; 

(v) ADR techniques have been used 
successfully in similar situations; 

(vi) There is a need for independent 
expert analysis; or, 

(vii) The claim has merit but its 
value is overstated. 

(2) Factors disfavoring ADR. The fol-
lowing circumstances do not favor use 
of ADR: 

(i) Cases involving disputes con-
trolled by clear legal precedent, mak-
ing compromise difficult; 

(ii) The resolution will have a signifi-
cant impact on other pending cases or 
on the future conduct of Department 
business; 

(iii) The dispute is primarily over 
issues of law; 

(iv) A decision of precedential value 
is needed; 

(v) A significant policy question is 
involved; 

(vi) A full public record of the pro-
ceeding is important; 
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(vii) The outcome could significantly 
involve persons who are not parties to 
the contract; 

(viii) The costs of pursuing an ADR 
procedure (in time and money) exceed 
the cost of litigation; 

(ix) The nature of the case may cause 
ADR to be used merely for delay or dis-
covery; or, 

(x) The case involves criminal viola-
tions. 

(3) Initial action. Immediately upon 
receipt of a claim, the contracting offi-
cer shall send a letter acknowledging 
receipt of the claim and soliciting the 
contractor’s views on submitting this 
claim for ADR. In every dispute, the 
first step toward resolution shall be 
unassisted negotiations, in which the 
parties try to work out the disagree-
ment among themselves. If this fails, 
before issuing a final decision, the con-
tracting officer shall consult first with 
the head of the contracting activity, 
and contact the Office of the Legal Ad-
viser and A/OPE to determine whether 
the disagreement appears susceptible 
to resolution by ADR. Consideration 
shall be given to pursuing additional 
fact-finding or designating a neutral 
expert in the disputed issue to provide 
an advisory opinion. 

(c) Methods of ADR. If the initial ac-
tion to resolve the dispute fails, and 
the contracting officer issues a final 
decision which is appealed, ADR may 
still be feasible. The GSBCA issues a 
notice regarding ADR to all contrac-
tors who file appeals under the Con-
tract Disputes Act. This notice de-
scribes the following ADR techniques, 
which contracting officers are urged to 
discuss with contractors at any time: 

(1) Settlement judge. A settlement 
judge is either an administrative judge 
or hearing examiner who is appointed 
by the parties in dispute for the pur-
pose of facilitating settlement. The 
agenda is flexible and based on the spe-
cifics of the individual dispute. By 
holding a frank, in-depth discussion of 
the strengths and weaknesses of each 
party’s position, the settlement judge 
may be able to foster a settlement of 
the dispute. The settlement judge may 
meet with the parties jointly or indi-
vidually, and the settlement judge’s 
recommendations are not binding. 
Typically, the settlement judge’s opin-

ions, based on his or her experience in 
handling prior disputes, will help the 
parties realize whether their argu-
ments have merit or not. 

(2) Minitrial. A minitrial is not an ac-
tual trial but rather a flexible, expe-
dited, but structured procedure in 
which each party presents an abbre-
viated version of its position both to a 
neutral advisor (who may be appointed 
by the GSBCA) and to principals of the 
parties who have full contractual au-
thority to conclude a settlement. The 
parties mutually decide on the form of 
presentation without regard to tradi-
tional judicial proceedings or rules of 
evidence. An advance agreement by the 
parties specifies the procedure to be 
followed in making presentations, as 
well as the role of the neutral advisor. 
Upon conclusion of the presentations, 
settlement negotiations are conducted. 
The neutral advisor may assist the par-
ties in negotiating settlement, includ-
ing making non-binding recommenda-
tions. 

(3) Summary trial with binding decision. 
A summary trial with binding decision 
is a procedure in which the scheduling 
of an appeal is expedited and the par-
ties try their appeal informally before 
an administrative judge or panel of 
judges. The length of the trial and the 
time for presentation and decision are 
tailored to the needs of the particular 
case. Trial procedures and rules appli-
cable to appeals are modified or elimi-
nated to expedite resolution of the ap-
peal. The parties must agree, however, 
that all decisions, rulings, and orders 
by the judge(s) are final, conclusive, 
and not appealable, and may not be set 
aside, except for fraud. A summary 
‘‘bench’’ decision is issued at the con-
clusion of the trial or a summary writ-
ten decision will be issued within ten 
(10) days of either the trial’s conclusion 
or receipt of a trial transcript. 

(4) Mediation. Mediation is a process 
in which a neutral and impartial third 
party assists the Government and the 
contractor in conflict to negotiate an 
acceptable settlement of contested 
issues. The mediator is jointly selected 
and is asked by the disputing parties to 
assist them to reach a voluntary agree-
ment. The mediator has no decision-
making authority and cannot impose a 
decision. Mediation assistance involves 
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working with the parties to improve 
their communications, clarify or inter-
pret data, identify key issues to be dis-
cussed, design an effective negotiation 
process, generate settlement options, 
or help to identify or formulate areas 
of agreement. Additional information 
on alternative dispute resolution and 
mediation resources is available at the 
following address on the Internet: 
http://www.adrr.com 

(5) Arbitration. Non-binding arbitra-
tion is a process in which a dispute is 
jointly submitted by the Government 
and a contractor to an impartial and 
neutral person or panel who provides a 
written, non-binding opinion used as a 
guide for negotiations toward a settle-
ment. Although the Administrative 
Dispute Resolution Act of 1990 (Pub. L. 
101–552) allows agencies to use binding 
arbitration, the law provides that the 
agency head may vacate any arbitra-
tion award within 30 days after it is 
served on all parties. For this reason, 
non-binding arbitration is preferable. 
Additional information on alternative 
dispute resolution and mediation re-
sources is available at the following 
address on the Internet: http:// 
www.adrr.com 

(6) Partnering. Partnering involves an 
agreement in principle to share the 
risks involved in completing a project, 
and to establish and promote a part-
nership environment. Partnering itself 
is not a contractual agreement and it 
does not create any legally enforceable 
rights, but instead partnering seeks to 
create a new cooperative attitude in 
completing Government contracts. The 
three basic steps in partnering are: 

(i) Establish the new relationship 
through personal contact among the 
principals for the Government and the 
contractor before the work begins; 

(ii) Prepare a joint statement of 
goals establishing common objectives 
in specific detail for reaching the 
goals; and, 

(iii) Identify specific dispute preven-
tion processes designed to head off 
problems, evaluate performance, and 
promote cooperation. Additional infor-
mation on alternative dispute resolu-
tion and mediation resources is avail-
able at the following address on the 
Internet: http://www.adrr.com 

(d) ADR procedures. The ADR method 
shall be selected voluntarily by both 
the Government and the contractor. 
Both parties shall agree on the proce-
dures to be followed, including the 
agenda and amount of time allowed for 
each party to present its case. The par-
ties may choose not to have a written 
transcript or hearing on the record, as 
this might inhibit settlement. Also, 
the decision rendered, if any, should 
not be considered to establish any 
precedent for future litigation unless 
the parties agree otherwise. In cases 
where the parties agree to pay jointly 
for a third-party neutral advisor, it is 
recommended that the parties and the 
advisor agree on a fair and reasonable 
price. The Government would then 
issue a simplified acquisition (if the 
dollar amount does not exceed the sim-
plified acquisition limitation) for 50% 
of the agreed price, and the advisor 
would submit separate invoices (each 
for 50% of the price) to the Government 
and the contractor. 

[59 FR 66764, Dec. 28, 1994, as amended at 64 
FR 43628, Aug. 11, 1999] 

633.270 Disputes and appeals under 
DOS contracts subject to the Con-
tract Disputes Act of 1978. 

633.270–1 Scope of section. 

This section concerns disputes relat-
ing to DOS contracts and the transfer 
of certain appellate and review func-
tions from the Department of State to 
the General Services Board of Contract 
Appeals. 

[53 FR 26173, July 11, 1988, as amended at 64 
FR 43628, Aug. 11, 1999] 

633.270–2 Designation. 

The General Services Board of Con-
tract Appeals (GSBCA) is the author-
ized representative of the Secretary of 
State and the Procurement Executive 
for the purposes of hearing and resolv-
ing disputes relating to DOS contracts 
subject to the Contract Disputes Act of 
1978. The GSBCA shall hear and deter-
mine appeals by contractors from con-
tracting officers’ final decisions on dis-
puted issues relating to DOS contracts 
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subject to the Contract Disputes Act of 
1978. 

[53 FR 26173, July 11, 1988, as amended at 64 
FR 43628, Aug. 11, 1999] 

633.270–3 DOS support. 
The Procurement Executive shall en-

sure the support of all DOS personnel 

in processing appeals before the 
GSBCA. The Procurement Executive is 
authorized to require such DOS officers 
and employees to cooperate for this 
purpose. 

[53 FR 26173, July 11, 1988, as amended at 64 
FR 43628, Aug. 11, 1999] 
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SUBCHAPTER F—SPECIAL CATEGORIES OF CONTRACTING 

PART 634—MAJOR SYSTEM 
ACQUISITION 

Sec. 
634.003 Responsibilities. 
634.005 General requirements. 
634.005–6 Full production. 

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658. 

SOURCE: 53 FR 26175, July 11, 1988, unless 
otherwise noted. 

634.003 Responsibilities. 

(a) The Procurement Executive is the 
agency head’s designee for the purposes 
of FAR 34.003(a). 

(b) The Under Secretary for Manage-
ment is the agency head for the pur-
poses of FAR 34.003(c) and the acquisi-
tion executive for the purposes of A– 
109. 

[53 FR 26175, July 11, 1988, as amended at 59 
FR 66766, Dec. 28, 1994; 64 FR 43628, Aug. 11, 
1999] 

634.005 General requirements. 

634.005–6 Full production. 

The Deputy Secretary is the agency 
head for the purposes of FAR 34.005–6 
with power of redelegation to the 
Under Secretary for Management. 

[59 FR 66766, Dec. 28, 1994, as amended at 64 
FR 43628, Aug. 11, 1999] 

PART 636—CONSTRUCTION AND 
ARCHITECT-ENGINEER CONTRACTS 

Subpart 636.1—General 

Sec. 
636.101 Applicability. 
636.101–70 Exception. 
636.104 Policy 
636.104–70 Foreign Service Buildings Act of 

1926, as amended. 
636.104–71 Omnibus Diplomatic Security and 

Antiterrorism Act. 

Subpart 636.2—Special Aspects of 
Contracting for Construction 

636.202 Specifications. 
636.209 Construction contracts with archi-

tect-engineer firms. 

Subpart 636.5—Contract Clauses 

636.513 Accident prevention. 
636.570 Additional DOSAR provisions. 

Subpart 636.6—Architect-Engineer Services 

636.602 Selection of firms for architect-engi-
neer contracts. 

636.602–1 Selection criteria. 
636.602–5 Short selection processes for con-

tracts not to exceed the simplified acqui-
sition threshold. 

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658. 

SOURCE: 53 FR 26175, July 11, 1988, unless 
otherwise noted. 

Subpart 636.1—General 

636.101 Applicability. 

636.101–70 Exception. 
Contracts for overseas construction, 

including capital improvements, alter-
ations, and major repairs, may be ex-
cepted where necessary from the provi-
sions of the FAR (48 CFR Chapter 1) 
under the authority of section 3 of the 
Foreign Service Buildings Act of 1926, 
as amended (22 U.S.C. 294). The Direc-
tor/Chief Operating Officer of the Bu-
reau of Overseas Buildings Operations 
is authorized to approve such excep-
tions. 

[69 FR 19337, Apr. 13, 2004] 

636.104 Policy. 

636.104–70 Foreign Service Buildings 
Act of 1926, as amended. 

(a) Policy. Section 11 of the Foreign 
Service Buildings Act of 1926, as 
amended (22 U.S.C. 302) limits competi-
tion for the construction, alteration, or 
repair of buildings or grounds abroad 
exceeding $5 million to: 

(1) American-owned firms; or 
(2) Firms from countries which per-

mit or agree to permit substantially 
equal access to American firms for 
comparable diplomatic and consular 
building projects. 

(b) Limitation. This participation may 
be permitted by or limited to: 

(1) Host-country firms where required 
by international agreement; or 
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(2) By the laws of the host country; 
or 

(3) Where determined by the Sec-
retary of State to be necessary in the 
interest of bilateral relations or nec-
essary to carry out the construction 
project. 

(c) Evaluation preference. For pur-
poses of determining competitive sta-
tus, American-owned firms shall re-
ceive a ten (10) percent price preference 
reduction, provided that two prospec-
tive responsible bidders/offerors submit 
a bid/offer. 

[69 FR 19337, Apr. 13, 2004] 

636.104–71 Omnibus Diplomatic Secu-
rity and Antiterrorism Act. 

(a) Preference for United States con-
tractors. The Omnibus Diplomatic Secu-
rity and Antiterrorism Act of 1986 
(Public Law 99–399; 22 U.S.C. 4852) lim-
its certain construction projects 
abroad to United States persons or 
qualified United States joint venture 
persons. The Omnibus Diplomatic Se-
curity and Antiterrorism Act of 1986 
applies to the following, as determined 
by the Assistant Secretary for Diplo-
matic Security: 

(1) Diplomatic construction or design 
projects abroad exceeding $10 million; 
or, 

(2) Diplomatic construction projects 
abroad at any dollar amount that in-
volve technical security, unless the 
project involves low-level technology. 

(b) Exception. This preference shall 
not apply with respect to any diplo-
matic construction or design project in 
a foreign country whose statutes pro-
hibit the use of United States contrac-
tors on such projects. 

(c) Subcontracting limitation. With re-
spect to a diplomatic construction 
project, a prime contractor may not 
subcontract more than 50 percent of 
the total value of the contract for that 
project. 

[69 FR 19337, Apr. 13, 2004] 

Subpart 636.2—Special Aspects of 
Contracting for Construction 

636.202 Specifications. 
(d) The Director/Chief Operating Offi-

cer of the Bureau of Overseas Building 
Operations is the head of the agency 

for the purposes of FAR 36.202(d)(3) and 
(4). 

[69 FR 19337, Apr. 13, 2004] 

636.209 Construction contracts with 
architect-engineer firms. 

The Procurement Executive is the 
head of the agency for the purposes of 
FAR 36.209. 

Subpart 636.5—Contract Clauses 

636.513 Accident prevention. 

(a) In accordance with a class devi-
ation approved by the Procurement Ex-
ecutive, contracting officers at over-
seas contracting activities shall insert 
DOSAR 652.236–70, Accident Preven-
tion, in lieu of FAR clause 52.236–13 
when awarding construction contracts. 
The contracting officer shall confer 
with OBO/OM/SHEM if there are any 
questions on any factors listed in para-
graph (4) of the clause, or if the con-
tracting officer has any questions re-
garding construction safety issues. 

[64 FR 43628, Aug. 11, 1999, as amended at 69 
FR 19337, Apr. 13, 2004] 

636.570 Additional DOSAR provisions. 

(a) The contracting officer shall in-
sert the provision at 652.236–71, Foreign 
Service Buildings Act, As Amended, in 
all contracts exceeding $5,000,000 for 
the construction, alteration, or repair 
of buildings and grounds overseas, un-
less: 

(1) An international agreement with 
or laws of the host country government 
permits or limits the participation to 
host-country firms; or, 

(2) The Secretary of State determines 
that it is necessary to the interest of 
bilateral relations or to carry out the 
project to either permit or limit the 
participation to host-country firms; or, 

(3) The provision at DOSAR 652.236–72 
applies. 

(b) The contracting officer shall in-
sert the provision at 652.236–72, State-
ment of Qualifications for the Omnibus 
Diplomatic Security and Antiterrorism 
Act, in all diplomatic construction or 
design solicitations exceeding $10 mil-
lion; or, diplomatic construction 
projects abroad at any dollar amount 
that involve technical security, unless 
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the project involves low-level tech-
nology, as determined by the Assistant 
Secretary of Diplomatic Security. 

[69 FR 19337, Apr. 13, 2004] 

Subpart 636.6—Architect-Engineer 
Services 

636.602 Selection of firms for archi-
tect-engineer contracts. 

636.602–1 Selection criteria. 

(b) The head of the contracting activ-
ity is the agency head’s designee for 
the purpose of FAR 36.602–1(b). 

[64 FR 43628, Aug. 11, 1999] 

636.602–5 Short selection processes for 
contracts not to exceed the sim-
plified acquisition threshold. 

The short selection process described 
in FAR 36.602–5 is authorized for use for 
contracts not expected to exceed the 
simplified acquisition threshold. 

[59 FR 66766, Dec. 28, 1994, as amended at 60 
FR 39663, Aug. 3, 1995] 

PART 637—SERVICE CONTRACTING 

Subpart 637.1—Service Contracts— 
General 

Sec. 
637.102 Policy. 
637.102–70 Special requirements for the ac-

quisition of local guard services overseas. 
637.103 Contracting officer responsibility. 
637.104 Personal services contracts. 
637.104–70 Personal services contracts. 
637.110 Solicitation provisions and contract 

clauses. 

Subpart 637.2—Advisory and Assistance 
Services 

637.204 Guidelines for determining avail-
ability of personnel. 

Subpart 637.6—Performance-Based 
Contracting 

637.601 General. 

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658. 

SOURCE: 53 FR 26176, July 11, 1988, unless 
otherwise noted. 

Subpart 637.1—Service 
Contracts—General 

637.102 Policy. 

637.102–70 Special requirements for 
the acquisition of local guard serv-
ices overseas. 

(a) Policy. Section 136 of the Foreign 
Relations Authorization Act, Fiscal 
Years 1990 and 1991 (22 U.S.C. 4864) en-
courages the participation of United 
States persons and qualified United 
States joint venture persons in local 
guard contracts overseas under diplo-
matic security programs. 

(b) Evaluation preference. For pur-
poses of determining competitive sta-
tus, proposals of United States persons 
and qualified United States joint ven-
ture persons shall receive a ten (10) 
percent price preference reduction. 

[69 FR 19337, Apr. 13, 2004] 

637.103 Contracting officer responsi-
bility. 

The Office of the Legal Adviser is the 
DOS legal counsel for the purposes of 
FAR 37.103(a)(2). 

637.104 Personal services contracts. 

The Office of the Legal Adviser is the 
DOS legal counsel for the purposes of 
FAR 37.104(e). 

637.104–70 Personal services con-
tracts. 

Pursuant to FAR 37.104(b), DOS stat-
utory authorities for personal services 
contracts are— 

(a) For the Department, section 2(c) 
of the State Department Basic Au-
thorities Act of 1956, as amended (22 
U.S.C. 2669); 

(b) For the Bureau of Population, 
Refugees, and Migration, section 5(a)(6) 
of the Migration and Refugee Assist-
ance Act of 1962, as amended (22 U.S.C. 
2605); 

(c) For the Bureau for International 
Narcotics and Law Enforcement Af-
fairs, section 636(a)(3) of the Foreign 
Assistance Act of 1961, as amended (22 
U.S.C. 2396); 

(d) For the Foreign Service Institute, 
section 704(a)(4) of the Foreign Service 
Act of 1980, as amended (22 U.S.C. 4024); 
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(e) For the Office of Foreign Mis-
sions, section 208(d) of Title II—Au-
thorities Relating to the Regulation of 
Foreign Missions, of the State Depart-
ment Basic Authorities Act of 1956, as 
amended (22 U.S.C. 4308); 

(f) For the Bureau of Overseas Build-
ings Operations, section 5 of the For-
eign Service Buildings Act, 1926, as 
amended (22 U.S.C. 296); 

(g) For the U.S. Mission to the 
United Nations, section 7 of the United 
Nations Participation Act of 1945, as 
amended (22 U.S.C. 287e); 

(h) For the Bureau of International 
Organization Affairs, the separate 
State Department appropriations acts; 
and 

(i) For the Bureau of Diplomatic Se-
curity, section 206 of Public Law 99–399, 
as amended by the Emergency Supple-
mental Appropriations Act of 1998. 

[53 FR 26176, July 11, 1988, as amended at 59 
FR 66766, Dec. 28, 1994; 60 FR 39663, Aug. 3, 
1995; 64 FR 43629, Aug. 11, 1999; 69 FR 19337, 
Apr. 13, 2004] 

637.110 Solicitation provisions and 
contract clauses. 

(a) The contracting officer shall in-
sert the clause at 652.237–70, Compen-
satory Time Off, in personal services 
contracts awarded in support of Inter-
national Narcotics Control programs 
overseas, if the contracting officer de-
termines its use appropriate. 

(b) The contracting officer shall in-
sert the clause at 652.237–71, Identifica-
tion/Building Pass, in all solicitations 
and contracts where contractor per-
sonnel require frequent and continuing 
access to Department of State facili-
ties. 

(c) The contracting officer shall in-
sert a clause substantially the same as 
the clause at 652.237–72, Observance of 
Legal Holidays and Administrative 
Leave, in all solicitations and con-
tracts where contractor personnel will 
be working on-site in any Department 
of State facility. Overseas contracting 
activities may add local holidays to 

the list included in paragraph (a) of the 
clause. 

(d) The contracting officer shall in-
sert the provision at 652.237–73, State-
ment of Qualifications for Preference 
as a U.S. Person, in all overseas local 
guard solicitations. 

[59 FR 66766, Dec. 28, 1994, as amended at 64 
FR 43629, Aug. 11, 1999; 69 FR 19337, Apr. 13, 
2004] 

Subpart 637.2—Advisory and 
Assistance Services 

637.204 Guidelines for determining 
availability of personnel. 

The head of the contracting activity 
is the agency head for the purposes of 
FAR 37.204. 

[64 FR 43629, Aug. 11, 1999] 

Subpart 637.6—Performance- 
Based Contracting 

637.601 General. 
It is the Department’s policy that all 

new service contracts be performance- 
based, with clearly defined deliverables 
and performance standards. Any devi-
ations from this policy shall be fully 
justified in writing and approved by 
the Departmental Competition Advo-
cate. 

[69 FR 19337, Apr. 13, 2004] 

PART 641—ACQUISITION OF UTILITY 
SERVICES 

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658. 

SOURCE: 64 FR 43629, Aug. 11, 1999, unless 
otherwise noted. 

Subpart 641.2—Acquiring Utility 
Services 

641.201 Policy. 
(d) The Procurement Executive is the 

agency head for the purposes of FAR 
41.201(d)(2)(i) and FAR 41.201(d)(3). 
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SUBCHAPTER G—CONTRACT MANAGEMENT 

PART 642—CONTRACT ADMINIS-
TRATION AND AUDIT SERVICES 

Subpart 642.2—Contract Administration 
Services 

Sec. 
642.270 Contracting Officer’s Representative 

(COR). 
642.271 Government Technical Monitor 

(GTM). 
642.272 DOSAR contract clauses. 

Subpart 642.6—Corporate Administration 
Contracting Officer 

642.602 Assignment and location. 

Subpart 642.7—Indirect Cost Rates 

642.703 General. 
642.703–2 Certificate of indirect costs. 

Subpart 642.14—Traffic and Transportation 
Management 

642.1406–2 Contract clause. 
642.1406–2–70 DOSAR contract clauses. 

Subpart 642.15—Contractor Performance 
Information 

642.1503 Procedures. 
642.1503–70 Contractor Performance System 

(CPS). 

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658. 

SOURCE: 53 FR 26176, July 11, 1988, unless 
otherwise noted. 

Subpart 642.2—Contract 
Administration Services 

642.270 Contracting Officer’s Rep-
resentative (COR). 

(a) Scope. Contracting officers may 
designate technically qualified per-
sonnel as their authorized representa-
tives to assist in the administration of 
contracts. This section is mandatory 
for domestic contracting activities and 
recommended for overseas contracting 
activities. 

(b) Policy. It is Department policy 
that only Department of State employ-
ees who have completed adequate 
training and have the necessary experi-
ence and judgment shall be appointed 
as CORs. This policy shall be reinforced 
by contracting officers and adminis-

tered jointly by A/OPE and FSI. Re-
quired training shall be funded by the 
COR’s office. 

[59 FR 66766, Dec. 28, 1994] 

642.271 Government Technical Mon-
itor (GTM). 

(a) Policy. The contracting officer 
may appoint a Government Technical 
Monitor (GTM) to assist the Con-
tracting Officer’s Representative (COR) 
in monitoring a contractor’s perform-
ance. The contracting officer may ap-
point a GTM because of physical prox-
imity to the contractor’s work site, or 
because of special skills or knowledge 
necessary for monitoring the contrac-
tor’s work. The contracting officer 
may also appoint a GTM to represent 
the interests of another requirements 
office or post concerned with the con-
tractor’s work. A GTM shall be a di-
rect-hire U.S. Government employee. 

[69 FR 19338, Apr. 13, 2004] 

642.272 DOSAR contract clauses. 

(a) The contracting officer shall in-
sert a clause substantially the same as 
the clause at 652.242–70, Contracting Of-
ficer’s Representative, in solicitations 
and contracts when appointment of a 
contracting officer’s representative is 
anticipated. 

(b) The contracting officer shall in-
sert a clause substantially the same as 
the clause at 652.242–73, Authorization 
and Performance, in all solicitations 
and contracts to be awarded and/or per-
formed overseas. For overseas local 
guard contracts, the contracting offi-
cer shall use the clause with its Alter-
nate I. 

[64 FR 43629, Aug. 11, 1999. Redesignated at 69 
FR 19338, Apr. 13, 2004] 

Subpart 642.6—Corporate 
Administration Contracting Officer 

642.602 Assignment and location. 

The Procurement Executive is the 
agency head’s designee for the purposes 
of FAR 42.602(a). 
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Subpart 642.7—Indirect Cost Rates 

642.703 General. 

642.703–2 Certificate of indirect costs. 
(b) The head of the contracting activ-

ity is the agency head’s designee for 
the purpose of FAR 42.703–2(b). 

[64 FR 43629, Aug. 11, 1999] 

Subpart 642.14—Traffic and 
Transportation Management 

642.1406–2 Contract clause. 

642.1406–2–70 DOSAR contract 
clauses. 

(a) The contracting officer shall in-
sert the clause at 652.242–71, Notice of 
Shipment, in solicitations and con-
tracts entered into and performed out-
side the United States, when overseas 
shipment of supplies is required. 

(b) The contracting officer shall in-
sert the clause at 652.242–72, Shipping 
Instructions, in solicitations and con-
tracts with a source in the United 
States and overseas shipment of sup-
plies is required. 

Subpart 642.15—Contractor 
Performance Information 

642.1503 Procedures. 

642.1503–70 Contractor Performance 
System (CPS). 

(a) The Department of State sub-
scribes to the Contractor Performance 
System (CPS) maintained by the Na-
tional Institutes of Health. CPS is an 
Internet-based tool allowing con-
tracting officers to input past perform-
ance information and view past per-
formance information input by other 
contracting officers in other locations 
and agencies. 

(b) All DOS contracting officers with 
access to the Internet shall use CPS to 
evaluate contractor’s past performance 
for all contracts exceeding $100,000, in-
cluding options. Contracting officers 
shall also use the CPS to evaluate the 
past performance of offerors on all 
competitive negotiated acquisitions ex-
ceeding $100,000, including options, un-
less the contracting officer documents 
in the contract file why past perform-

ance is not an appropriate evaluation 
factor. The CPS may also be used for 
evaluating acquisitions not exceeding 
$100,000 to conform to the general prin-
ciple of considering past performance 
in all acquisitions. 

(c) Form DS–1771, Contractor Past Per-
formance Evaluation, shall be used only: 

(1) When the CPS is temporarily un-
available. When the CPS becomes 
available, data from any DS–1771 cre-
ated in the interim shall be promptly 
entered into the CPS; or 

(2) At overseas locations where ac-
cess to the Internet is not practicable. 

(d) Heads of contracting activities 
shall send a list of the names, work ad-
dresses, and phone numbers of all ac-
quisition personnel whom they wish to 
have access to the CPS to A/LM/AQM. 

[69 FR 19338, Apr. 13, 2004] 

PART 643—CONTRACT 
MODIFICATIONS 

Subpart 643.1—General 

Sec. 
643.102 Policy. 
643.102–70 Contract compliance and review. 
643.104 Notification of contract changes. 
643.104–70 DOSAR contract clause. 

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658. 

SOURCE: 53 FR 26176, July 11, 1988, unless 
otherwise noted. 

Subpart 643.1—General 

643.102 Policy. 

643.102–70 Contract compliance and 
review. 

When applicable, the contracting of-
ficer shall ensure the proposed contract 
modification complies with the com-
petition requirements of FAR Part 6 
and DOSAR Part 606. 

[53 FR 26176, July 11, 1988, as amended at 59 
FR 66767, Dec. 28, 1994; 64 FR 43629, Aug. 11, 
1999] 

643.104 Notification of contract 
changes. 

643.104–70 DOSAR contract clause. 
The contracting officer shall insert 

the clause at 652.243–70, Notices, in all 
solicitations and contracts exceeding 
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48 CFR Ch. 6 (10–1–06 Edition) Pt. 644 

the micro-purchase threshold which 
are awarded and/or performed overseas. 

[64 FR 43629, Aug. 11, 1999] 

PART 644—SUBCONTRACTING 
POLICIES AND PROCEDURES 

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658. 

SOURCE: 64 FR 43629, Aug. 11, 1999, unless 
otherwise noted. 

Subpart 644.3—Contractor’s 
Purchasing System Reviews 

644.302 Requirements. 

(a) The Procurement Executive is the 
head of the agency for the purpose of 
FAR 44.302(a). 

PART 645—GOVERNMENT 
PROPERTY 

Subpart 645.3—Providing Government 
Property to Contractors 

Sec. 
645.302 Providing facilities. 
645.302–1 Policy. 

Subpart 645.4—Contractor Use and Rental 
of Government Property 

645.403 Rental—Use and Charges clause. 

Subpart 645.6—Reporting, Redistribution, 
and Disposal of Contractor Inventory 

645.608 Screening of contractor inventory. 
645.608–6 Waiver of screening requirements. 
645.610 Sale of surplus contractor inventory. 
645.610–2 Exemptions from sale by GSA. 

AUTHORITY: 22 U.S.C. 2658; 40 U.S.C. 486(c); 
48 CFR Subpart 1.3. 

SOURCE: 53 FR 26177, July 11, 1988, unless 
otherwise noted. 

Subpart 645.3—Providing Govern-
ment Property to Contractors 

645.302 Providing facilities. 

645.302–1 Policy. 

The authority to make the deter-
mination prescribed in FAR 45.302– 
1(a)(4) is delegated, without power of 
redelegation, to the head of the con-
tracting activity (see 601.603–70). 

Subpart 645.4—Contractor Use 
and Rental of Government 
Property 

645.403 Rental—Use and Charges 
clause. 

(a) The head of the contracting activ-
ity is the agency head’s designee for 
the purpose of FAR 45.403(a). 

[64 FR 43629, Aug. 11, 1999] 

Subpart 645.6—Reporting, Redis-
tribution, and Disposal of Con-
tractor Inventory 

645.608 Screening of contractor inven-
tory. 

645.608–6 Waiver of screening require-
ments. 

The Procurement Executive is the 
agency head’s designee for the purposes 
of FAR 45.608–6. 

645.610 Sale of surplus contractor in-
ventory. 

645.610–2 Exemptions from sale by 
GSA. 

The Procurement Executive is the 
agency head for the purposes of FAR 
45.610–2(a). 

PART 647—TRANSPORTATION 

Sec. 
647.000 Scope of part. 

Subpart 647.2—Contracts for Transportation 
or for Transportation-Related Services 

647.207 Solicitation provisions, contract 
clauses, and special requirements. 

647.207–7 Liability and insurance. 

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658. 

SOURCE: 59 FR 66767, Dec. 28, 1994, unless 
otherwise noted. 

647.000 Scope of part. 

The FAR and DOSAR do not apply to 
the acquisition of transportation serv-
ices via Government bill of lading 
(GBL) or other similar forms. 
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Subpart 647.2—Contracts for 
Transportation or for Transpor-
tation-Related Services 

647.207 Solicitation provisions, con-
tract clauses, and special require-
ments. 

647.207–7 Liability and insurance. 

(e) The Procurement Executive has 
approved a class deviation for para-
graph (c) of FAR clause 52.247–23, Con-
tractor Liability for Loss of and/or 
Damage to Household Goods. The con-
tracting officer shall indicate that the 
contractor shall indemnify the owner 
of the goods at a rate of $5.00 per pound 
(or metric equivalent in local cur-
rency) based on the total net weight. 
The rate conforms with liability cal-
culations found in International 
Through Government Bills of Lading 
(ITGBL). 

[64 FR 43629, Aug. 11, 1999] 

PART 648—VALUE ENGINEERING 

AUTHORITY: 22 U.S.C. 2658; 40 U.S.C. 486(c); 
48 CFR 1.3. 

Subpart 648.1—Policies and 
Procedures 

648.102 Policies. 

(a) The authority to grant exemp-
tions prescribed in FAR 48.102(a), or to 
extend future contract savings or shar-
ing pursuant to FAR 48.102(g), is dele-
gated, without power of redelegation, 
to the head of the contracting activity 
(see 601.603–70). 

[55 FR 5775, Feb. 16, 1990] 

Subpart 648.2—Contract Clauses 

648.201 Clauses for supply or service 
contracts. 

The authority to determine exemp-
tions prescribed in FAR 48.201(a)(6) is 
delegated, without power of redelega-
tion, to the head of the contracting ac-
tivity. 

[55 FR 5775, Feb. 16, 1990] 

PART 649—TERMINATION OF 
CONTRACTS 

AUTHORITY: 40 U.S.C. 485(c); 22 U.S.C. 2658. 

SOURCE: 59 FR 66767, Dec. 28, 1994, unless 
otherwise noted. 

Subpart 649.1—General Principles. 

649.106 Fraud or other criminal con-
duct. 

If the Termination Contracting Offi-
cer (TCO) suspects fraud or other 
criminal conduct related to the settle-
ment of a terminated contract, the 
TCO shall discontinue negotiations and 
report the facts to the Office of the In-
spector General. 

PART 651—USE OF GOVERNMENT 
SOURCES BY CONTRACTORS 

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658. 

Subpart 651.70—Contractor Use of 
Travel Advances, Official 
Travel Orders, and Govern-
ment Travel Requisitions 

651.701 Policy. 

(a) It is the Department’s policy that 
contractors shall not: 

(1) Receive travel advances from the 
Department for contract-related trav-
el; 

(2) Travel under official travel or-
ders; or, 

(3) Receive Government Travel Req-
uisitions (GTRs) for transportation. 

(b) All contract-related travel shall 
be performed on the contractor’s ac-
count with reimbursement provided 
after submission of a proper voucher. 

(c) This policy does not apply to per-
sonal services contractor; provided, 
that such contractors are paid through 
the Department’s payroll system and 
they are subject to the standard pay-
roll deductions of Federal Withholding 
Tax and FICA. 

[59 FR 66767, Dec. 28, 1994, as amended at 69 
FR 19338, Apr. 13, 2004] 
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SUBCHAPTER H—CLAUSES AND FORMS 

PART 652—SOLICITATION PROVI-
SIONS AND CONTRACT 
CLAUSES 

Sec. 
652.000 Scope of part. 

Subpart 652.1—Instructions for Using 
Provisions and Clauses 

652.100 Scope of subpart. 
652.100–70 Policy. 
652.102 Incorporating provisions and 

clauses. 
652.102–1 Incorporation by reference. 

Subpart 652.2—Texts of Provisions and 
Clauses 

652.200 Scope of subpart. 
652.206–70 Competition Advocate/Ombuds-

man. 
652.216–70 Ordering—Indefinite-Delivery 

Contract. 
652.216–71 Price Adjustment. 
652.219–70 Department of State Subcon-

tracting Goals. 
652.219–71 Section 8(a) Direct Awards. 
652.219–72 Department of State Mentor- 

Protégé Program. 
652.219–73 Mentor Requirements and Eval-

uation. 
652.225–70 Arab League Boycott of Israel. 
652.225–71 Section 8(a) of the Export Admin-

istration Act of 1979, as Amended. 
652.228–70 Defense Base Act—Covered Con-

tractor Employees. 
652.228–71 Worker’s Compensation Insurance 

(Defense Base Act)—Services. 
652.228–72—652.228–73 [Reserved] 
652.228–74 Defense Base Act insurance 

rates—Limitation. 
652.229–70 Excise Tax Exemption Statement 

for Contractors Within the United 
States. 

652.229–71 Personal Property Disposition at 
Posts Abroad. 

652.232–70 Payment Schedule and Invoice 
Submission (Fixed-Price). 

652.232–71 Voucher Submission (Cost-Reim-
bursement). 

652.232–72 Limitation of Funds. 
652.236–70 Accident Prevention. 
652.236–71 Foreign Service Buildings Act, as 

Amended 
652.236–72 Statement of Qualifications for 

the Omnibus Diplomatic Security and 
Antiterrorism Act. 

652.237–70 Compensatory time off. 
652.237–71 Identification/Building Pass. 
652.237–72 Observance of Legal Holidays and 

Administrative Leave. 

652.237–73 Statement of Qualifications for 
Preference as a U.S. Person. 

652.242–70 Contracting Officer’s Representa-
tive (COR). 

652.242–71 Notice of Shipments. 
652.242–72 Shipping Instructions. 
652.242–73 Authorization and Performance. 
652.243–70 Notices. 

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658. 

SOURCE: 53 FR 26177, July 11, 1988, unless 
otherwise noted. 

652.000 Scope of part. 
This part sets forth solicitation pro-

visions and contract clauses, in addi-
tion to those prescribed in FAR Part 
52, for use in DOS acquisitions. 

Subpart 652.1—Instructions for 
Using Provisions and Clauses 

652.100 Scope of subpart. 

652.100–70 Policy. 
(a) The solicitation provisions and 

contract clauses in FAR Subpart 52.2 or 
this Subpart 652.2 shall be used as pre-
scribed therein, except when the use of 
any provision or clause is prohibited by 
or inconsistent with local laws, or the 
supplies or services could not be ob-
tained if the provision or clause were 
to be included. 

(b) The contracting officer shall jus-
tify the exclusion of any provisions or 
clauses in accordance with FAR Sub-
part 1.4 and 601.470. 

652.102 Incorporating provisions and 
clauses. 

652.102–1 Incorporation by reference. 
The Procurement Executive is the 

agency head for the purposes of FAR 
52.102–1(a)(2)(ii). 

Subpart 652.2—Texts of Provisions 
and Clauses 

652.200 Scope of subpart. 
This subpart sets forth the text of all 

DOSAR provisions and clauses, and for 
each provision and clause provides a 
cross-reference to the location in the 
DOSAR that prescribes its use. 
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Department of State 652.216–71 

652.206–70 Competition Advocate/Om-
budsman. 

As prescribed in 606.570, insert the 
following provision: 

COMPETITION ADVOCATE/OMBUDSMAN (AUG 
1999) 

(a) The Department of State’s Competition 
Advocate is responsible for assisting indus-
try in removing restrictive requirements 
from Department of State solicitations and 
removing barriers to full and open competi-
tion and use of commercial items. If such a 
solicitation is considered competitively re-
strictive or does not appear properly condu-
cive to competition and commercial prac-
tices, potential offerors are encouraged to 
first contact the contracting officer for the 
respective solicitation. If concerns remain 
unresolved, contact the Department of State 
Competition Advocate on (703) 516–1680, by 
fax at (703) 875–6155, or write to: Department 
of State, Competition Advocate, Office of the 
Procurement Executive (A/OPE), Suite 603, 
SA–6, Washington, DC 20522–0602. 

(b) The Department of State’s Acquisition 
Ombudsman has been appointed to hear con-
cerns from potential offerors and contractors 
during the preaward and postaward phases of 
this acquisition. The role of the ombudsman 
is not to diminish the authority of the con-
tracting officer, the Technical Evaluation 
Panel or Source Evaluation Board, or the se-
lection official. The purpose of the ombuds-
man is to facilitate the communication of 
concerns, issues, disagreements, and rec-
ommendations of interested parties to the 
appropriate Government personnel, and work 
to resolve them. When requested and appro-
priate, the ombudsman will maintain strict 
confidentiality as to the source of the con-
cern. The ombudsman does not participate in 
the evaluation of proposals, the source selec-
tion process, or the adjudication of formal 
contract disputes. Interested parties are in-
vited to contact the contracting activity om-
budsman, [insert name], at [insert telephone 
and fax numbers]. For an American Embassy 
or overseas post, refer to the numbers below 
for the Department Acquisition Ombudsman. 
Concerns, issues, disagreements, and rec-
ommendations which cannot be resolved at a 
contracting activity level may be referred to 
the Department of State Acquisition Om-
budsman at (703) 516–1680, by fax at (703) 875– 
6155, or write to: Department of State, Ac-
quisition Ombudsman, Office of the Procure-
ment Executive (A/OPE), Suite 603, SA–6, 
Washington, DC 20522–0602. 

(End of provision) 

[64 FR 43629, Aug. 11, 1999] 

652.216–70 Ordering—Indefinite-Deliv-
ery Contract. 

As prescribed in 616.506–70, insert the 
following clause: 

ORDERING—INDEFINITE-DELIVERY CONTRACTS 
(APR 2004) 

The Government shall use one of the fol-
lowing forms to issue orders under this con-
tract: 

(a) The Optional Form 347, Order for Sup-
plies or Services, and Optional Form 348, 
Order for Supplies or Services Schedule— 
Continuation; or, 

(b) The DS–2076, Purchase Order, Receiving 
Report and Voucher, and DS–2077, Continu-
ation Sheet. 

(End of clause) 

[53 FR 26177, July 11, 1988, as amended at 59 
FR 66768, Dec. 28, 1994; 64 FR 43630, Aug. 11, 
1999; 69 FR 19338, Apr. 13, 2004] 

652.216–71 Price Adjustment. 

As prescribed in 616.203–4, insert a 
clause substantially the same as fol-
lows: 

PRICE ADJUSTMENT (AUG 1999) 

(a) The contract price may be increased or 
decreased in actual costs of direct service 
labor which result directly from laws en-
acted and effective during the term of this 
contract by the [insert name of country] 
Government. Direct service labor costs in-
clude only the costs of wages and direct ben-
efits (such as social security, health insur-
ance, unemployment compensation insur-
ance) paid to or incurred for the direct ben-
efit of personnel performing services under 
one of the categories listed in Section [iden-
tify section number] of this contract. Price 
adjustments will include only changes in di-
rect service labor costs incurred in order to 
comply with the requirements of the law. No 
adjustment will be made under this clause 
with respect to labor costs of personnel not 
performing direct service labor under the 
categories of Section [identify section], nor 
for overhead, profit, general and administra-
tive (G&A) costs, taxes or any other costs 
whatsoever. 

(b) For the contracting officer to consider 
any request for adjustment, the contractor 
shall demonstrate in writing: 

(1) That the change in the law occurred 
during the term of this contract and subse-
quent to the award date of this contract; 
and, 

(2) That the change in the law could not 
have been reasonably anticipated prior to 
contract award; and, 
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(3) How the change in the law directly af-
fects the contractor’s costs under this con-
tract. 

(c) The contractor shall present data that 
clearly supports any request for adjustment. 
This data shall be submitted no later than 30 
calendar days after the changes in the law 
have been made public. This data shall in-
clude, but not be limited to, the following: 

(1) The calculation of the amount of ad-
justment requested; and, 

(2) Documentation which identifies and 
provides the appropriate portions of the text 
of the particular law from which the request 
is derived. 

(d) In order to establish the change be-
tween the requested adjusted rate and the 
original rate, the contractor shall support 
the appropriate data and composition of the 
original rate and the requested adjusted 
rate. This shall include details regarding 
specific hourly rates paid to individual em-
ployees. For contracts paid in U.S. dollars, 
the contractor’s request for price adjustment 
shall present data reflecting: 

(1) The exchange rate in effect on the date 
of the contractor’s proposal that was accept-
ed for the basic contract; and 

(2) The current exchange rate and its effect 
on payment of workers in local currency. 
The allowable adjustment shall be limited to 
the extent to which increases in direct serv-
ice labor costs due to host country law 
changes are not offset by exchange rate 
gains. 

(e) Only direct cost changes mandated by 
enacted laws shall be considered for adjust-
ment under this contract. Changes for pur-
poses of maintaining parity of pay between 
employees at the minimum mandated levels 
and employees already paid at levels above 
the newly mandated minimums shall not be 
considered. Therefore, if the contractor 
elects to increase payments to employees 
who are already being paid at or above the 
mandated amounts, such increased costs 
shall be borne solely by the contractor and 
shall not be justification for an increase in 
the hourly and monthly rates under this con-
tract. 

(f) Any request for adjustment shall be pre-
sented by signature of an officer or general 
partner of the contractor having overall re-
sponsibility for the conduct of the contrac-
tor’s affairs. 

(g) No adjustment shall be made to the 
contract price that relates to any indirect, 
overhead, or fixed costs, profit or fee. Only 
the changes in direct service labor wages 
(and any benefits based directly on wages) 
shall be considered by the U.S. Government 
as basis for contract price changes. 

(h) No request by the contractor for an ad-
justment under this clause shall be allowed 
if asserted after final payment has been 
made under this contract. 

(i) This clause shall only apply to laws en-
acted by the [insert name of country] Gov-
ernment meeting the criterion set forth 
above in paragraph (b). No adjustments shall 
be made due to currency fluctuations in ex-
change rates. 

(End of clause) 

[64 FR 43630, Aug. 11, 1999] 

652.219–70 Department of State Sub-
contracting Goals. 

As prescribed in 619.708–70, insert a 
provision substantially the same as fol-
lows: 

DEPARTMENT OF STATE SUBCONTRACTING 
GOALS (APR 2004) 

(a) The offeror shall provide a Small, 
Small Disadvantaged, Woman-Owned Small, 
HUBZone Small, and Service-Disabled Vet-
eran-Owned Small Enterprise Subcon-
tracting Plan that details its approach to se-
lecting and using Small, Small Disadvan-
taged, Woman-Owned Small, HUBZone 
Small, and Service-Disabled Veteran-Owned 
Small Business Enterprises. 

(b) For the fiscal year [insert appropriate 
fiscal year], the Department’s subcon-
tracting goals are as follows: 
(1) Goal for subcontracting to SB: 

llllllll 

(2) Goal for subcontracting to SDB: 
llllllll 

(3) Goal for subcontracting to SWB: 
llllllll 

(4) Goal for subcontracting to HUBZone 
Firms: llllllll 

(5) Goal for subcontracting to SDVO: 
llllllll 

(6) Omnibus goals (if applicable): 
llllllll 

(i) 10% to minority business 
(ii) 10% to small business 

(End of provision) 

[69 FR 19338, Apr. 13, 2004] 

652.219–71 Section 8(a) Direct Awards. 
As prescribed in 619.811–3(f), insert 

the following clause: 

SECTION 8(A) DIRECT AWARDS (AUG 1999) 

(a) This purchase order or contract is 
issued as a direct award between the con-
tracting activity and the 8(a) contractor pur-
suant to the Memorandum of Understanding 
between the Small Business Administration 
(SBA) and the Department of State (DOS). 
SBA retains responsibility for 8(a) certifi-
cation, 8(a) eligibility determinations and 
related issues, and provides counseling and 
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assistance to the 8(a) contractor under the 
8(a) program. The cognizant SBA district of-
fice is: [To be completed by the contracting 
officer at the time of award] 

(b) The DOS contracting officer is respon-
sible for administering the purchase order or 
contract and taking any action on behalf of 
the Government under the terms and condi-
tions of the purchase order or contract. How-
ever, the DOS contracting officer shall give 
advance notice to the SBA before it issues a 
final notice terminating performance, either 
in whole or in part, under the purchase order 
or contract. The DOS contracting officer 
shall also coordinate with SBA prior to proc-
essing any novation agreement. The DOS 
contracting officer may assign contract ad-
ministration functions to a contract admin-
istration office. 

(c) The contractor agrees: 
(1) to notify the DOS contracting officer, 

simultaneous with its notification to SBA 
(as required by SBA’s 8(a) regulations), when 
the owner or owners upon whom 8(a) eligi-
bility is based, plan to relinquish ownership 
or control of the concern. Consistent with 15 
U.S.C. 637(a)(21), transfer of ownership or 
control shall result in termination of the 
contract for convenience, unless SBA waives 
the requirement for termination prior to the 
actual relinquishing of ownership and con-
trol; and, 

(2) to adhere to the requirements of FAR 
52.219–14, Limitations on Subcontracting. 

(End of clause) 

[64 FR 43630, Aug. 11, 1999] 

652.219–72 Department of State Men-
tor-Protégé Program. 

As prescribed in 619.202–70(o)(1), in-
sert the following provision: 

DEPARTMENT OF STATE MENTOR-PROTÉGÉ 
PROGRAM (APR 2004) 

(a) Large and small businesses are encour-
aged to participate in the Department of 
State Mentor-Protégé Program. Mentor 
firms provide eligible small business 
protégés with developmental assistance to 
enhance their business capabilities and abil-
ity to obtain Federal contracts. 

(b) Mentor firms are large prime contrac-
tors or eligible small businesses capable of 
providing developmental assistance. Protégé 
firms are small businesses, as defined in 13 
CFR parts 121, 124, and 126. 

(c) Developmental assistance is technical, 
managerial, financial, and other mutually 
beneficial assistance that aids protégés. 
Firms interested in participating in the pro-
gram are encouraged to contact the Depart-
ment of State OSDBU for further informa-
tion. 

(End of provision) 

[69 FR 19338, Apr. 13, 2004] 

652.219–73 Mentor Requirements and 
Evaluation. 

As prescribed in 619.202–70(o)(2), in-
sert the following clause: 

MENTOR REQUIREMENTS AND EVALUATION 
(APR 2004) 

(a) Mentor and protégé firms shall submit 
an evaluation to the Department of State’s 
OSDBU at the conclusion of the mutually 
agreed upon program period, the conclusion 
of the contract, or the voluntary withdrawal 
by either party from the program, whichever 
occurs first. At the conclusion of each year 
in the mentor-protégé program, the prime 
contractor and protégé will formally brief 
the Department of State Mentor-Protégé 
Program Manager regarding program accom-
plishments under their mentor-protégé 
agreement. 

(b) A mentor or protégé shall notify the 
OSDBU and the contracting officer, in writ-
ing, at least 30 calendar days in advance of 
the effective date of the firm’s withdrawal 
from the program. A mentor firm shall no-
tify the OSDBU and the contracting officer 
upon receipt of a protégé’s notice of with-
drawal from the program. 

(End of clause) 

[69 FR 19338, Apr. 13, 2004] 

652.225–70 Arab League Boycott of 
Israel. 

As prescribed in 625.7002(a), insert the 
following provision: 

ARAB LEAGUE BOYCOTT OF ISRAEL (AUG 1999) 

(a) Definitions. As used in this provision: 
Foreign person means any person other 

than a United States person as defined 
below. 

United States person means any United 
States resident or national (other than an 
individual resident outside the United States 
and employed by other than a United States 
person), any domestic concern (including 
any permanent domestic establishment of 
any foreign concern), and any foreign sub-
sidiary or affiliate (including any permanent 
foreign establishment) of any domestic con-
cern which is controlled in fact by such do-
mestic concern, as provided under the Export 
Administration Act of 1979, as amended. 

(b) Certification. By submitting this offer, 
the offeror certifies that it is not: 

(1) Taking or knowingly agreeing to take 
any action, with respect to the boycott of 
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Israel by Arab League countries, which Sec-
tion 8(a) of the Export Administration Act of 
1979, as amended (50 U.S.C. 2407(a)) prohibits 
a United States person from taking; or, 

(2) Discriminating in the award of sub-
contracts on the basis of religion. 

(End of provision) 

[64 FR 43631, Aug. 11, 1999] 

652.225–71 Section 8(a) of the Export 
Administration Act of 1979, as 
Amended. 

As prescribed in 625.7002(b), insert the 
following clause: 

SECTION 8(A) OF THE EXPORT ADMINISTRATION 
ACT OF 1979, AS AMENDED (AUG 1999) 

(a) Section 8(a) of the U.S. Export Admin-
istration Act of 1979, as amended (50 U.S.C. 
2407(a)), prohibits compliance by U.S. per-
sons with any boycott fostered by a foreign 
country against a country which is friendly 
to the United States and which is not itself 
the object of any form of boycott pursuant 
to United States law or regulation. The Boy-
cott of Israel by Arab League countries is 
such a boycott, and therefore, the following 
actions, if taken with intent to comply with, 
further, or support the Arab League Boycott 
of Israel, are prohibited activities under the 
Export Administration Act: 

(1) Refusing, or requiring any U.S. person 
to refuse to do business with or in Israel, 
with any Israeli business concern, or with 
any national or resident of Israel, or with 
any other person, pursuant to an agreement 
of, or a request from or on behalf of a boy-
cotting country; 

(2) Refusing, or requiring any U.S. person 
to refuse to employ or otherwise discrimi-
nating against any person on the basis of 
race, religion, sex, or national origin of that 
person or of any owner, officer, director, or 
employee of such person; 

(3) Furnishing information with respect to 
the race, religion, or national origin of any 
U.S. person or of any owner, officer, director, 
or employee of such U.S. person; 

(4) Furnishing information about whether 
any person has, has had, or proposes to have 
any business relationship (including a rela-
tionship by way of sale, purchase, legal or 
commercial representation, shipping or 
other transport, insurance, investment, or 
supply) with or in the State of Israel, with 
any business concern organized under the 
laws of the State of Israel, with any Israeli 
national or resident, or with any person 
which is known or believed to be restricted 
from having any business relationship with 
or in Israel; 

(5) Furnishing information about whether 
any person is a member of, has made con-
tributions to, or is otherwise associated with 

or involved in the activities of any chari-
table or fraternal organization which sup-
ports the State of Israel; and, 

(6) Paying, honoring, confirming, or other-
wise implementing a letter of credit which 
contains any condition or requirement 
against doing business with the State of 
Israel. 

(b) Under Section 8(a), the following types 
of activities are not forbidden ‘‘compliance 
with the boycott,’’ and are therefore exempt-
ed from Section 8(a)’s prohibitions listed in 
paragraphs (a)(1)–(6) above: 

(1) Complying or agreeing to comply with 
requirements: 

(i) Prohibiting the import of goods or serv-
ices from Israel or goods produced or services 
provided by any business concern organized 
under the laws of Israel or by nationals or 
residents of Israel; or, 

(ii) Prohibiting the shipment of goods to 
Israel on a carrier of Israel, or by a route 
other than that prescribed by the boycotting 
country or the recipient of the shipment; 

(2) Complying or agreeing to comply with 
import and shipping document requirements 
with respect to the country of origin, the 
name of the carrier and route of shipment, 
the name of the supplier of the shipment or 
the name of the provider of other services, 
except that no information knowingly fur-
nished or conveyed in response to such re-
quirements may be stated in negative, black-
listing, or similar exclusionary terms, other 
than with respect to carriers or route of 
shipments as may be permitted by such regu-
lations in order to comply with pre-
cautionary requirements protecting against 
war risks and confiscation; 

(3) Complying or agreeing to comply in the 
normal course of business with the unilat-
eral and specific selection by a boycotting 
country, or national or resident thereof, of 
carriers, insurance, suppliers of services to 
be performed within the boycotting country 
or specific goods which, in the normal course 
of business, are identifiable by source when 
imported into the boycotting country; 

(4) Complying or agreeing to comply with 
the export requirements of the boycotting 
country relating to shipments or trans-
shipments of exports to Israel, to any busi-
ness concern of or organized under the laws 
of Israel, or to any national or resident of 
Israel; 

(5) Compliance by an individual or agree-
ment by an individual to comply with the 
immigration or passport requirements of any 
country with respect to such individual or 
any member of such individual’s family or 
with requests for information regarding re-
quirements of employment of such indi-
vidual within the boycotting country; and, 

(6) Compliance by a U.S. person resident in 
a foreign country or agreement by such per-
son to comply with the laws of that country 
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with respect to his or her activities exclu-
sively therein, and such regulations may 
contain exceptions for such resident com-
plying with the laws or regulations of that 
foreign country governing imports into such 
country of trademarked, trade named, or 
similarly specifically identifiable products, 
or components of products for his or her own 
use, including the performance of contrac-
tual services within that country, as may be 
defined by such regulations. 

(End of clause) 

[64 FR 43631, Aug. 11, 1999] 

652.228–70 Defense Base Act—Covered 
Contractor Employees. 

As prescribed in 628.309–70(a), insert 
the following provision: 

DEFENSE BASE ACT—COVERED CONTRACTOR 
EMPLOYEES (JUN 2006) 

(a) Bidders/offerors shall indicate below 
whether or not any of the following cat-
egories of employees will be employed on the 
resultant contract, and, if so, the number of 
such employees: 

Category Yes/No Number 

(1) United States citizens or residents 
(2) Individuals hired in the United States, regardless of 

citizenship 
(3) Local nationals or third country nationals where con-

tract performance takes place in a country where there 
are no local workers’ compensation laws.

...................................................... Local nationals: 
llllllllll 

Third country nationals: 
llllllllll 

(4) Local nationals or third country nationals where con-
tract performance takes place in a country where there 
are local workers’ compensation laws.

...................................................... Local nationals: 
llllllllll 

Third country nationals: 
llllllllll 

(b) The contracting officer has determined 
that for performance in the country of [con-
tracting officer insert country of perform-
ance and check the appropriate block below] 

b Workers’ compensation laws exist that 
will cover local nationals and third country 
nationals. 

b Workers’ compensation laws do not exist 
that will cover local nationals and third 
country nationals. 

(c) If the bidder/offeror has indicated ‘‘yes’’ 
in block (a)(4) of this provision, the bidder/ 
offeror shall not purchase Defense Base Act 
insurance for those employees. However, the 
bidder/offeror shall assume liability toward 
the employees and their beneficiaries for 
war-hazard injury, death, capture, or deten-
tion, in accordance with the clause at FAR 
52.228–4. 

(d) If the bidder/offeror has indicated ‘‘yes’’ 
in blocks (a)(1), (2), or (3) of this provision, 
the bidder/offeror shall compute Defense 
Base Act insurance costs covering those em-
ployees pursuant to the terms of the con-
tract between the Department of State and 
the Department’s Defense Base Act insur-
ance carrier at the rates specified in DOSAR 
652.228–74, Defense Base Act Insurance 
Rates—Limitation. If DOSAR provision 
652.228–74 is not included in this solicitation, 
the bidder/offeror shall notify the con-
tracting officer before the closing date so 
that the solicitation can be amended accord-
ingly. 

(End of provision) 

[71 FR 34841, June 16, 2006; 71 FR 41177, July 
20, 2006] 

652.228–71 Worker’s Compensation In-
surance (Defense Base Act)—Serv-
ices. 

As prescribed in 628.309–70(b), insert 
the following clause: 

WORKERS’ COMPENSATION INSURANCE 
(DEFENSE BASE ACT)—SERVICES (JUN 2006) 

(a) This clause supplements FAR 52.228–3. 
For the purposes of this clause, ‘‘covered 
contractor employees’’ includes the fol-
lowing individuals: 

(1) United States citizens or residents; 
(2) Individuals hired in the United States 

or its possessions, regardless of citizenship; 
and 

(3) Local nationals and third country na-
tionals where contract performance takes 
place in a country where there are no local 
workers’ compensation laws. 

(b) The Contractor shall procure Defense 
Base Act (DBA) insurance pursuant to the 
terms of the contract between the Depart-
ment of State and the Department’s DBA in-
surance carrier for covered contractor em-
ployees, unless the Contractor has a DBA 
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self-insurance program approved by the De-
partment of Labor. The Contractor shall sub-
mit a copy of the Department of Labor’s ap-
proval to the contracting officer upon con-
tract award, if applicable. 

(c) The current rate under the Department 
of State contract is [contracting officer in-
sert rate] of compensation for services. 

(d) The Contractor shall insert a clause 
substantially the same as this in all sub-
contracts. The Contractor shall require that 
subcontractors insert a similar clause in any 
of their subcontracts. 

(e) Should the rates for DBA insurance 
coverage increase or decrease during the per-
formance of this contract, the contracting 
officer shall modify this contract accord-
ingly. 

(f) The Contractor shall demonstrate to 
the satisfaction of the contracting officer 
that the equitable adjustment as a result of 
the insurance increase or decrease does not 
include any reserve for such insurance. Ad-
justment shall not include any overhead, 
profit, general and administrative expenses, 
etc. 

(g)(1) Section 16 of the State Department 
Basic Authorities Act (22 U.S.C. 2680a), as 
amended, provides that the Defense Base Act 
shall not apply with respect to such con-
tracts as the Secretary of State determines 
are contracts with persons employed to per-
form work for the Department of State on an 
intermittent basis for not more than 90 days 
in a calendar year. ‘‘Persons’’ includes indi-
viduals hired by companies under contract 
with the Department. The Procurement Ex-
ecutive has the authority to issue the waiv-
ers for Contractor employees who work on 
an intermittent or short-term basis. 

(2) The Contractor shall submit waiver re-
quests to the contracting officer. The re-
quest shall contain the following informa-
tion: 

(i) Contract number; 
(ii) Name of Contractor; 
(iii) Brief description of the services to be 

provided under the contract and country of 
performance; 

(iv) Name and position title of indi-
vidual(s); 

(v) Nationality of individual(s) (must be 
U.S. citizen or U.S. resident); 

(vi) Dates (or timeframe) of performance at 
the overseas location; and, 

(vii) Evidence of alternative workers’ com-
pensation coverage for these employees (e.g., 
evidence that the State workers’ compensa-
tion program covers workers on short-term 
foreign assignments). 

(3) The contracting officer shall provide to 
the Contractor the original of the approved 
or disapproved document and maintain a 
copy in the contract file. 

(End of clause) 

Alternate I. (MO/YR) If the contract is 
for construction, as prescribed in 
628.309–70(b), substitute the following 
paragraph (c) for paragraph (c) of the 
basic clause: 

(c) The current rate under the De-
partment of State contract is [con-
tracting officer insert rate] of com-
pensation for construction. 

[71 FR 34841, June 16, 2006; 71 FR 41177, July 
20, 2006] 

652.228–72—652.228–73 [Reserved] 

652.228–74 Defense Base Act insurance 
rates—Limitation. 

As prescribed in 628.309–70(c), insert 
the following provision: 

DEFENSE BASE ACT INSURANCE RATES— 
LIMITATION (JUN 2006) 

(a) The Department of State has entered 
into a contract with an insurance carrier to 
provide Defense Base Act (DBA) insurance to 
Department of State covered contractor em-
ployees at a contracted rate. For the pur-
poses of this provision, ‘‘covered contractor 
employees’’ includes the following individ-
uals: 

(1) United States citizens or residents; 
(2) Individuals hired in the United States 

or its possessions, regardless of citizenship; 
and 

(3) Local nationals and third country na-
tionals where contract performance takes 
place in a country where there are no local 
workers’ compensation laws. 

(b) In preparing the cost proposal, the bid-
der/offeror shall use the following rates in 
computing the cost for DBA insurance: 

Services @[contracting officer insert cur-
rent rate] of compensation; or 

Construction @[contracting officer insert 
current rate] of compensation. 

(c) Bidders/offerors shall compute the total 
compensation (direct salary plus differential, 
but excluding per diem, housing allowance 
and other miscellaneous allowances) to be 
paid to covered contractor employees and 
the cost of the DBA insurance in their bid/ 
offer using the foregoing rate. Bidders/ 
offerors shall include the estimated DBA in-
surance costs in their proposed total fixed 
price or estimated cost. However, the DBA 
insurance costs shall be identified in a sepa-
rate line item in the bid/proposal. 

(End of provision) 

[71 FR 34841, June 16, 2006; 71 FR 41177, July 
20, 2006] 
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652.229–70 Excise Tax Exemption 
Statement for Contractors Within 
the United States. 

As prescribed in 629.401–70, insert the 
following clause: 

EXCISE TAX EXEMPTION STATEMENT FOR CON-
TRACTORS WITHIN THE UNITED STATES (JUL 
1988) 

This is to certify that the item(s) covered 
by this contract is/are for export solely for 
the use of the U.S. Foreign Service Post 
identified in the contract schedule. 

The Contractor shall use a photocopy of 
this contract as evidence of intent to export. 
Final proof of exportation may be obtained 
from the agent handling the shipment. Such 
proof shall be accepted in lieu of payment of 
excise tax. 

(End of clause) 

[53 FR 26177, July 11, 1988, as amended at 64 
FR 43632, Aug. 11, 1999] 

652.229–71 Personal Property Disposi-
tion at Posts Abroad. 

As prescribed in 629.402–1–70, insert 
the following clause: 

PERSONAL PROPERTY DISPOSITION AT POSTS 
ABROAD (AUG 1999) 

Regulations at 22 CFR Part 136 require 
that U.S. Government employees and their 
families do not profit personally from sales 
or other transactions with persons who are 
not themselves entitled to exemption from 
import restrictions, duties, or taxes. Should 
the contractor experience importation or tax 
privileges in a foreign country because of its 
contractual relationship to the United 
States Government, the contractor shall ob-
serve the requirements of 22 CFR part 136 
and all policies, rules, and procedures issued 
by the chief of mission in that foreign coun-
try. 

(End of clause) 

[64 FR 43633, Aug. 11, 1999] 

652.232–70 Payment Schedule and In-
voice Submission (Fixed-Price). 

As prescribed in 632.908(a), the con-
tracting officer may insert a clause 
substantially the same as follows: 

PAYMENT SCHEDULE AND INVOICE SUBMISSION 
(FIXED-PRICE) (AUG 1999) 

(a) General. The Government shall pay the 
contractor as full compensation for all work 
required, performed and accepted under this 
contract, inclusive of all costs and expenses, 

the firm fixed-price stated in Section B of 
this contract. 
[Use paragraph (b) only if partial payments 
apply. Otherwise, paragraph (a) above assumes 
the contractor will be paid in full amount upon 
completion of all contractural requirements.] 

(b) Payment Schedule. Payments will be 
made in accordance with the following par-
tial payment schedule: 

Partial pay-
ment No. 

Specific de-
liverable Delivery date Payment 

amount 

1 
2 
3 

[Continue as necessary] 
(c) Invoice Submission. Invoices shall be 

submitted in an original and [contracting of-
ficer insert appropriate number of copies] to 
the office identified in Block 10 of the SF–26, 
Block 23 of the SF–33, or Block 18b of the 
SF–1449. To constitute a proper invoice, the 
invoice must include all items per FAR 
52.232–25, ‘‘Prompt Payment’’. 

(d) Contractor Remittance Address. Payment 
shall be made to the contractor’s address as 
specified on the cover page of this contract, 
unless a separate remittance address is spec-
ified below: 
llllllllllllllllllllllll

llllllllllllllllllllllll

llllllllllllllllllllllll

llllllllllllllllllllllll

(End of clause) 

[59 FR 66771, Dec. 28, 1994, as amended at 64 
FR 43633, Aug. 11, 1999] 

652.232–71 Voucher Submission (Cost- 
Reimbursement). 

As prescribed in 632.908(b), the con-
tracting officer may insert a clause 
substantially the same as follows: 

VOUCHER SUBMISSION (COST-REIMBURSEMENT) 
(AUG 1999) 

(a) General. The contractor shall submit, 
on a monthly basis [contracting officer may 
substitute a different time frame, if appro-
priate], an original and [contracting officer in-
sert appropriate number] copies of each vouch-
er. In addition to the items necessary per 
FAR 52.232–25, ‘‘Prompt Payment’’, the 
voucher shall show the elements of cost for 
the billing period and the cumulative costs 
to date. All vouchers shall be submitted to 
the office identified in Block 10 of the SF–26, 
Block 23 of the SF–33, or Block 18b of the 
SF–1449. 

(b) Contractor Remittance Address. Payment 
shall be made to the contractor’s address as 
specified on the cover page of this contract, 
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unless a separate remittance address is spec-
ified below: 
llllllllllllllllllllllll

llllllllllllllllllllllll

llllllllllllllllllllllll

llllllllllllllllllllllll

(End of clause) 

[59 FR 66772, Dec. 28, 1994, as amended at 64 
FR 43633, Aug. 11, 1999] 

652.232–72 Limitation of Funds. 
As prescribed in 632.705–70, insert the 

following clause: 

LIMITATION OF FUNDS (AUG 1999) 

(a) Of the total price in Section B (or the 
‘‘Prices’’ section), only the amount stated on 
the contract award document or subsequent 
modifications is now available for payment 
and obligated under this contract. It is an-
ticipated that from time to time, additional 
funds will be obligated under the contract 
until the total price of the contract is obli-
gated. 

(b) The Government is not obligated to pay 
or reimburse the contractor more than the 
amount obligated pursuant to this clause. 
The contractor agrees to perform the con-
tract up to the point at which the total 
amount paid and payable by the Government 
(including amounts payable for subcontracts 
and settlement costs if this contract is ter-
minated for convenience) approximates but 
does not exceed the total amount obligated. 

(c)(1) It is contemplated that funds now ob-
ligated under this contract will cover the 
work to be performed until [contracting offi-
cer insert date]. 

(2) If the contractor considers the funds ob-
ligated under this contract to be insufficient 
to cover the work to be performed until that 
date, or another date agreed to by the par-
ties, the contractor shall notify the con-
tracting officer in writing and indicate the 
date on which it expects expended funds to 
approximate 75 percent of the total amount 
obligated. The notice shall state the esti-
mated amount of additional funds required 
to continue performance through the date 
specified in paragraph (c)(1) of this clause or 
another date agreed to by the parties. 

(3) If, after notification is provided pursu-
ant to paragraph (c)(2) of this clause, addi-
tional funds are not obligated, or an earlier 
date than the date in paragraph (c)(1) of this 
clause is not agreed to, the contractor shall 
not be obligated to continue performance 
under this contract (including actions under 
the termination clause of this contract) be-
yond the funds obligated for contract per-
formance. 

(d) When additional funds are obligated 
from time to time for continued performance 

of this contract, the contract shall be modi-
fied to increase the funds obligated and to 
indicate the period of performance for which 
funds are applicable. The contractor may no-
tify the contracting officer as provided in 
paragraph (c)(2) of this clause regarding any 
additional funds obligated. 

(e) If the contractor incurs additional costs 
or is delayed in the performance of work 
under this contract, solely by reason of the 
Government’s failure to obligate additional 
funds in amounts sufficient for the timely 
performance of this contract, an equitable 
adjustment may be made to the price, or 
time of delivery, or both. 

(f) This clause shall become inoperative 
upon obligation of funds sufficient to cover 
the full price stated in the contract, except 
for rights and obligations then existing 
under this clause. 

(g) Nothing in this clause shall affect the 
Government’s right to terminate the con-
tract for convenience or default. 

(End of clause) 

[64 FR 43633, Aug. 11, 1999] 

652.236–70 Accident Prevention. 
As prescribed in 636.513, insert the 

following clause: 

ACCIDENT PREVENTION (APR 2004) 

(a) General. The contractor shall provide 
and maintain work environments and proce-
dures which will safeguard the public and 
Government personnel, property, materials, 
supplies, and equipment exposed to con-
tractor operations and activities; avoid 
interruptions of Government operations and 
delays in project completion dates; and, con-
trol costs in the performance of this con-
tract. For these purposes, the contractor 
shall: 

(1) Provide appropriate safety barricades, 
signs and signal lights; 

(2) Comply with the standards issued by 
any local government authority having ju-
risdiction over occupational health and safe-
ty issues; and, 

(3) Ensure that any additional measures 
the contracting officer determines to be rea-
sonably necessary for this purpose are taken. 

(4) For overseas construction projects, the 
contracting officer shall specify in writing 
additional requirements regarding safety if 
the work involves: 

(i) Scaffolding; 
(ii) Work at heights above two (2) meters; 
(iii) Trenching or other excavation greater 

than one (1) meter in depth; 
(iv) Earth moving equipment; 
(v) Temporary wiring, use of portable elec-

tric tools, or other recognized electrical haz-
ards. Temporary wiring and portable electric 
tools require the use of a ground fault circuit 
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interrupter (GFCI) in the affected circuits; 
other electrical hazards may also require the 
use of a GFCI; 

(vi) Work in confined spaces (limited exits, 
potential for oxygen less than 19.5 percent or 
combustible atmosphere, potential for solid 
or liquid engulfment, or other hazards con-
sidered to be immediately dangerous to life 
or health such as water tanks, transformer 
vaults, sewers, cisterns, etc.); 

(vii) Hazardous materials—a material with 
a physical or health hazard including but not 
limited to, flammable, explosive, corrosive, 
toxic, reactive or unstable, or any operations 
which creates any kind of contamination in-
side an occupied building such as dust from 
demolition activities, paints, solvents, etc.; 
or 

(viii) Hazardous noise levels. 
(b) Records. The contractor shall maintain 

an accurate record of exposure data on all 
accidents incident to work performed under 
this contract resulting in death, traumatic 
injury, occupational disease, or damage to or 
theft of property, materials, supplies, or 
equipment. The contractor shall report this 
data in the manner prescribed by the con-
tracting officer. 

(c) Subcontracts. The contractor shall be 
responsible for its subcontractors’ compli-
ance with this clause. 

(d) Written program. Before commencing 
work, the contractor shall: 

(1) Submit a written plan to the con-
tracting officer for implementing this 
clause. The plan shall include specific man-
agement or technical procedures for effec-
tively controlling hazards associated with 
the project; and, 

(2) Meet with the contracting officer to dis-
cuss and develop a mutual understanding rel-
ative to administration of the overall safety 
program. 

(e) Notification. The contracting officer 
shall notify the contractor of any non-com-
pliance with these requirements and the cor-
rective actions required. This notice, when 
delivered to the contractor or the contrac-
tor’s representative on site, shall be deemed 
sufficient notice of the non-compliance and 
corrective action required. After receiving 
the notice, the contractor shall immediately 
take corrective action. If the contractor fails 
or refuses to promptly take corrective ac-
tion, the contracting officer may issue an 
order suspending all or part of the work 
until satisfactory corrective action has been 
taken. The contractor shall not be entitled 
to any equitable adjustment of the contract 
price or extension of the performance sched-
ule on any suspension of work order issued 
under this clause. 

(End of clause) 

[64 FR 43633, Aug. 11, 1999, as amended at 69 
FR 19339, Apr. 13, 2004] 

652.236–71 Foreign Service Buildings 
Act, as Amended. 

As prescribed in 636.570(a), insert the 
following provision: 

FOREIGN SERVICE BUILDINGS ACT, AS 
AMENDED (APR 2004) 

(a) This solicitation is subject to Section 
11 of the Foreign Service Buildings Act of 
1926, as amended (22 U.S.C. 302). This statute 
limits competition under this solicitation to: 

(1) American-owned firms, as described in 
paragraph (b) of this provision; and, 

(2) Firms from countries that permit or 
agree to permit substantially equal access to 
American firms for comparable diplomatic 
and consular building projects. 

(b) To qualify as an American-owned firm 
for purposes of this solicitation, the bidder/ 
offeror must demonstrate evidence of: 

(1) Performance of similar construction 
work in the United States; and 

(2) Either— 
(i) Ownership in excess of 50% by U.S. citi-

zens or permanent residents; or 
(ii) Incorporation in the United States for 

more than three (3) years and employment of 
U.S. citizens or permanent residents in more 
than half of the company’s permanent full- 
time professional and managerial positions 
in the United States. 

(c) For purposes of determining competi-
tive status, offers submitted by American- 
owned firms shall be reduced by ten (10) per-
cent, provided that two responsible bidders/ 
offerors submit a bid/offer. 

(d) Evidence of qualification. (1) Perform-
ance of similar construction work in the 
United States. The bidder/offeror must de-
scribe below one or more similar projects 
completed in the United States. For each 
project, provide the following information: 

Location: llllllllllllllllll

(City and State) lllllllllllllll

Complexity: lllllllllllllllll

llllllllllllllllllllllll

(Office building, etc.) 
Type of construction: llllllllllll

Value of project: llllllllllllll

Location: llllllllllllllllll

(City and State) lllllllllllllll

Complexity: lllllllllllllllll

llllllllllllllllllllllll

(Office building, etc.) 
Type of construction: llllllllllll

Value of project: llllllllllllll

Location: llllllllllllllllll

(City and State) lllllllllllllll

Complexity: lllllllllllllllll

llllllllllllllllllllllll

(Office building, etc.) 
Type of construction: llllllllllll

Value of project: llllllllllllll
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If the bidder/offeror’s participation was as 
a partner or co-venture, indicate the per-
centage of the project performed by the bid-
der/offeror: lll % 

(2) Corporate location or ownership. 
(i) The bidder/offeror certifies that it b is 

b is not owned in excess of fifty (50) percent 
by United States citizens or permanent resi-
dents. 

(ii) The bidder/offeror certifies that it b 

has b has not been incorporated in the 
United States for more than three years and 
that it b employs b does not employ United 
States citizens or permanent residents in 
more than half of its permanent full-time 
professional and managerial positions in the 
United States. 

(e) By signing this bid/offer, the bidder/of-
feror certifies to the best of its knowledge, 
all of the representations and certifications 
provided in this provision are accurate, cur-
rent and complete. 

(End of provision) 

[69 FR 19339, Apr. 13, 2004] 

652.236–72 Statement of Qualifications 
for the Omnibus Diplomatic Secu-
rity and Antiterrorism Act. 

As prescribed in 636.570(b), insert the 
following provision: 

STATEMENT OF QUALIFICATIONS FOR THE OMNI-
BUS DIPLOMATIC SECURITY AND 
ANTITERRORISM ACT (APR 2004) 

(a) This solicitation is subject to Section 
402 and Section 406(c) of the Omnibus Diplo-
matic Security and Antiterrorism Act of 1986 
(P.L. 99–399; 22 U.S.C. 4852). The Act limits 
certain construction projects abroad to 
United States persons or United States joint 
venture persons, and excludes organizations 
that have business arrangements with Libya. 
This Statement of Qualifications shall be 
used to determine if a bidder/offeror meets 
the definition of a ‘‘United States person’’ or 
a ‘‘United States joint venture person’’ and 
whether they have any business arrange-
ments with Libya that may disqualify them 
from participating in this solicitation. 

(b) Definition. As used in this provision— 
U.S. person means a company, partnership, 

or joint venture that the Government deter-
mines, after consideration of all available in-
formation, including but not limited to that 
provided by the bidder/offeror in response to 
this solicitation, to be qualified pursuant to 
Section 402. 

(c) Representation. The bidder/offeror rep-
resents as part of its bid/offer that it b does 
b does not meet the qualifications as a U.S. 
person as set forth in Section 402 of the Act. 

[Complete a Statement of Qualifications for 
Purposes of Determining Status as a U.S. Per-

son if the offeror represents that it is eligible. 
See paragraph (d) of this provision.] 

Warning: Any material misrepresentation 
made in the Statement of Qualifications 
may be the basis for disqualification of a bid-
der/offeror and reference for consideration of 
suspension or debarment or for prosecution 
under Federal law (cf. 18 U.S.C. 1001). Bidder/ 
offeror qualifications will be determined pri-
marily on the basis of information submitted 
in the Statement of Qualifications, including 
attachments thereto, but the Government 
may, at its discretion, rely on information 
contained elsewhere in the bidder’s/offeror’s 
bid/proposal or obtained from other sources. 

(d) Statement of Qualifications for Purposes 
of Determining Status as a U.S. Person (22 
U.S.C. 4852). A bidder/offeror that represents 
that it is a U.S. person must provide the fol-
lowing information. 

Statement of Qualifications for Purposes 
of Determining Status as a U.S. Person (22 
U.S.C. 4852) 
Name and address of U.S. person organiza-
tion providing this information: 
llllllllllllllllllllllll

llllllllllllllllllllllll

llllllllllllllllllllllll

Introduction. Section 402 of the Omnibus 
Diplomatic Security and Antiterrorism Act 
(Public Law 99–399) provides that a ‘‘United 
States person’’ or a ‘‘qualified United States 
joint venture’’ must meet certain require-
ments, listed in sections 402(c)(2) and (3) of 
the Act, to be eligible to compete. To assist 
business entities to determine whether they 
qualify as a U.S. person or U.S. joint venture 
person, guidance is hereby provided. For ease 
of reference, the statutory language is 
quoted immediately before the definitions 
that apply to it. Space for the required infor-
mation is provided immediately following 
each definition. 

NOTE: The Statement of Qualifications 
shall provide information correctly applica-
ble to the U.S. person whose qualifications 
are being certified, and shall not include in-
formation pertaining to corporate affiliates 
or subsidiaries. Organizations that wish to 
use the experience or financial resources of 
any other legally dependent organization or 
individual, including parent companies, sub-
sidiaries, or other related organizations, 
must do so by way of a joint venture. A pro-
spective bidder/offeror may be an individual 
organization or firm, a formal joint venture 
in which the co-venturers have reduced their 
arrangement to writing, or a de facto joint 
venture where no formal agreement has been 
reached, but the offering entity relies upon 
the experience of a related U.S. firm that 
guarantees performance. To be considered a 
‘‘qualified United States joint venture per-
son,’’ the joint venture must have at least 
one firm or organization that itself meets all 
the requirements of a U.S. person listed in 
Section 402. By signing this bid/proposal, the 
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U.S. person co-venturer agrees to be individ-
ually responsible for performance of the con-
tract, notwithstanding the terms of any 
joint venture agreement. 

1. Section 402(c)(2)(A): ‘‘The term ‘United 
States person’ means a person which—(A) is 
incorporated or legally organized under the 
laws of the United States, including the Dis-
trict of Columbia, and local laws.’’ 

Definitions for purposes of Section 402 de-
terminations of eligibility— 

Incorporated means the successful de jure 
incorporation of a business organization pur-
suant to the laws of any United States juris-
diction or component thereof. 

Legally organized means the legally recog-
nized existence of an organization other than 
a de jure corporation (e.g., a partnership) 
under the laws of any United States jurisdic-
tion or component thereof. Only organiza-
tions that have a legal status, including the 
right to bring suit, to sign contracts, and to 
hold property under the law of the jurisdic-
tion where they are doing business will qual-
ify as legally organized. A natural person 
who is a United States citizen acting in his 
or her entrepreneurial capacity will be 
deemed to be a ‘‘person legally organized’’ 
within the scope of this definition, provided 
that the prospective bidder/offeror holds all 
required licenses to do business in the juris-
diction where he or she is located. 

United States means any jurisdiction that is 
one of the fifty States, the District of Co-
lumbia, a United States territory, a United 
States possession, or the Commonwealths of 
Puerto Rico and the Northern Mariana Is-
lands. 

Question 1. The organization seeking eligi-
bility under Section 402 is incorporated or is 
legally organized under the laws of what ju-
risdiction? 
llllllllllllllllllllllll

2. Section 402(c)(2)(B): ‘‘The term ‘United 
States person’ means a person which—(B) 
has its principal place of business in the 
United States.’’ 

Definitions for purposes of Section 402 de-
terminations of eligibility— 

Principal place of business means the main 
location of the prospective bidder/offeror. 
For purposes of this section, a prospective 
bidder/offeror shall identify only one prin-
cipal place of business, and such location 
shall include at least the offices of the chief 
operating officer and headquarters staff. The 
named location must be a United States ju-
risdiction from which a tax return has been 
filed or will be filed during the calendar year 
in which the prospective bidder/offeror sub-
mits this bid/offer. 

United States means any jurisdiction that is 
one of the fifty States, the District of Co-
lumbia, a United States territory, a United 
States possession, or the Commonwealths of 
Puerto Rico and the Northern Mariana Is-
lands. 

Question 2(a). The organization seeking eli-
gibility has its principal place of business in 
what city and state? 
llllllllllllllllllllllll

Question 2(b). What kind of tax return was 
or will be filed, and in what jurisdiction, dur-
ing the current calendar year? 

(i) Jurisdiction: llllllllllllll

(e.g., federal, state, city) 
(ii) Type of return (e.g., income tax, fran-

chise tax, etc.). Include all that apply: 
llllllllllllllllllllllll

llllllllllllllllllllllll

3. Section 402(c)(2)(C): ‘‘The term ‘United 
States person’ means a person which has 
been incorporated or legally organized in the 
United States— 

(i) for more than 5 (five) years before the 
issuance date of the invitation for bids or re-
quest for proposals with respect to a con-
struction project under subsection (a)(1); 
and, 

(ii) for more than 2 (two) years before the 
issuance date of the invitation for bids or re-
quest for proposals with respect to a con-
struction or design project abroad that in-
volves technical security under subsection 
(a)(2).’’ 

Definitions for purposes of Section 402 de-
terminations of eligibility— 

Has been incorporated or legally organized 
means that the organization can show con-
tinuity as an ongoing business. Organiza-
tions that have changed only their names 
meet the continuity requirement of this sub-
section. Organizations that have been 
bought, sold, merged, or otherwise substan-
tially altered or enlarged their principal 
business activities will have the burden of 
proving that there have been ongoing oper-
ations by the same business entity for the 
required period of time. If the successor enti-
ty has acquired all of the assets and liabil-
ities of the predecessor business and the 
predecessor business has no further exist-
ence, the successor may claim the incorpora-
tion date of the predecessor. In any other 
circumstance, the prospective bidder/offeror 
must show that the law of the jurisdiction in 
which it operates regards the prospective 
bidder/offeror as the complete successor in 
interest of the predecessor business for pur-
pose of contractual obligations. 

Issuance date means the date in Block 3 of 
the Standard Form 1442 accompanying this 
solicitation. 

Years means calendar years measured from 
day of the month to day of the month. For 
example, January 1, 2002 through December 
31, 2002 is one calendar year, as is July 1, 2002 
through July 1, 2003. 

Question 3: 
(i) On what date was the organization seek-

ing eligibility incorporated or legally orga-
nized? llllllll 
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(ii) If this date is less than the required 
number of years before the issuance date, on 
the basis of what documentation does the or-
ganization seeking eligibility claim that it 
has been in business for the requisite period 
of time?llllllllllllllll (Iden-
tify, and forward copies as an Attachment to 
this Statement. This material may include 
such items as certificates of incorporation, 
partnership agreements, resolutions of 
boards of directors, etc.). 

4. Section 402(c)(2)(D): ‘‘The term ‘United 
States person’ means a person which has per-
formed within the United States or at a 
United States diplomatic or consular estab-
lishment abroad administrative and tech-
nical, professional, or construction services 
similar in complexity, type of construction, 
and value to the contract being bid.’’ 

Definitions for purposes of Section 402 de-
termination of eligibility— 

Administrative and technical, professional, or 
construction services means the kind of work 
in which the prospective bidder/offeror is in-
terested. If the proposed contract is for con-
struction management services, the prospec-
tive bidder/offeror will be expected to dem-
onstrate construction management exper-
tise. In general, ‘‘administrative’’ means the 
capacity or ability to manage; ‘‘technical’’ 
means the specific skills peculiar to the type 
of work required; ‘‘professional’’ means ex-
pert services resulting from advanced train-
ing in the type of work required; and ‘‘con-
struction’’ experience if it has not directly 
performed all of the actual construction ac-
tivities. Thus, an entity whose only con-
struction work experience was performed by 
its legally distinct subsidiary or parent will 
not be considered to have construction expe-
rience. 

Complexity means the physical size and 
technical size and demands of the project. 
‘‘Performed’’ means projects that have been 
fully completed by the prospective bidder/of-
feror and accepted by the owner or other 
party to the transaction. Projects still in 
progress have not yet been performed for 
purposes of this definition. 

Type of construction means the overall na-
ture of the facilities to be built, including 
the kinds of materials to be used. Thus, if 
the contract will require the construction of 
a multi-story office building, the prospective 
bidder/offeror will be expected to dem-
onstrate experience with facilities of this 
type. 

Value means the total contract price of the 
project, not to the profit or loss to the bid-
der/offeror. 

Within the United States means a United 
States jurisdiction that is the place where 
the subject matter of the contract or other 
arrangement was in fact completed. It does 
not mean the place where the contract or 
other arrangement was negotiated or signed. 
The term ‘‘United States’’ means any juris-

diction that is one of the 50 states, the Dis-
trict of Columbia, a United States territory, 
a United States possession, or the Common-
wealth of Puerto Rico and the Northern Mar-
iana Islands. 

Question 4: List on this page, and an at-
tachment (if necessary), one or more similar 
projects completed by the prospective bidder/ 
offeror. For each project, provide the fol-
lowing information: 
llllllllllllllllllllllll

Location: 
(City and State, or Country) 
llllllllllllllllllllllll

Type of service: 
(administrative, etc.) 
llllllllllllllllllllllll

Complexity: 
(office building, etc.) 
llllllllllllllllllllllll

Type of construction: 
llllllllllllllllllllllll

Value of project: 
If the prospective bidder/offeror’s partici-

pation was as a partner or co-venturer, indi-
cate the percentage of the project performed 
by the prospective offeror: llll % 

5. Section 402(c)(2)(E): ‘‘The term ‘United 
States person’ means a person which—with 
respect to a construction project under sub-
section (a)(1)—has achieved a total business 
volume equal to or greater than the value of 
the project being bid in 3 years of the 5-year 
period before the date specified in subpara-
graph (C)(i).’’ 

Definitions of purposes of Section 402 de-
termination of eligibility— 

3 years of the 5-year period before the date 
specified in subparagraph (C)(i) means the 
three to five calendar year period imme-
diately preceding the issuance date of this 
solicitation. 

Total business volume means the U.S. dollar 
value of the gross income or receipts re-
ported by the prospective bidder/offeror on 
its annual federal income tax returns. 

Years means the business year of the pro-
spective bidder/offeror, as reflected on its an-
nual federal income tax returns. 

Question 5: Please complete the informa-
tion below for at least three of the five listed 
years. 

The gross receipts for the business year: 
(list year and amount). 

The gross receipts for the business year: 
(list year and amount). 

The gross receipts for the business year: 
(list year and amount). 

The gross receipts for the business year: 
(list year and amount). 

The gross receipts for the business year: 
(list year and amount). 

6. Section 402(c)(2)(F): ‘‘The term ‘United 
States person’ means a person which—(i) em-
ploys United States citizens in at least 80 
percent of its principal management posi-
tions in the United States; (ii) employs 
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United States citizens in more than half of 
its permanent, full-time positions in the 
United States; and (iii) will employ United 
States citizens in at least 80 percent of the 
supervisory positions on the foreign build-
ings office project site.’’ 

Definitions for purposes of Section 402 de-
terminations of eligibility— 

In the United States refers to those posi-
tions that the prospective bidder/offeror 
maintains within all jurisdictions which are 
one of the 50 states, the District of Colum-
bia, a United States territory, a United 
States possession, or the Commonwealths of 
Puerto Rico and the Northern Mariana Is-
lands. 

Permanent, full-time positions means posi-
tions with the prospective bidder/offeror that 
are intended to be indefinite, as opposed to 
limited, seasonal, or project-duration peri-
ods. The term ‘full-time’ refers to positions 
in which the occupants are expected to and 
ordinarily work 40 hours a week. The term 
‘permanent, full-time positions’ covers the 
portion of the prospective bidder’s/offeror’s 
workforce that continues to be employed 
without regard to the fluctuating require-
ments of production or projects. 

Principal management positions refers to 
chief operating officer and those manage-
ment officials reporting directly to him or 
her. In the case of a partnership, the term re-
fers to every general partner. In the case of 
a corporation, the term refers to those offi-
cers of the corporation who are active in 
running its day-to-day operations. Members 
of corporation boards of directors who do not 
have operational responsibilities do not oc-
cupy ‘‘principal management positions’’ sim-
ply by virtue of their service on the board. In 
all cases, the term ‘‘principal management 
positions’’ also includes the position or posi-
tions held by the individual or individuals 
who will have primary corporate manage-
ment oversight responsibility for this con-
tract if the prospective bidder/offeror is 
awarded the contract. Each prospective bid-
der/offeror is responsible for listing all of its 
principal management positions and identi-
fying their current occupants by name and 
citizenship. 

Supervisory positions means all positions 
with significant authority to direct the work 
of others as well as those for which access to 
classified or controlled documents is re-
quired. Such positions will be identified in 
each contract. 

United States citizen means natural persons 
with United States citizenship by virtue ei-
ther of birth or of naturalization. 

Question 6(a): The bidder/offeror has the 
following staff: 

(i) Principal management positions in the 
United States: 

Chief Operating Officer: 

llllllllllllllllllllllll

(name) 
llllllllllllllllllllllll

(citizenship) 
(ii) For each individual reporting directly 

to the above-named Chief Operating Officer, 
list position, name, and citizenship: 
llllllllllllllllllllllll

Position: 
llllllllllllllllllllllll

Name: 
llllllllllllllllllllllll

Citizenship: 
(iii) Individual(s) expected to have primary 

management oversight responsibility for 
contract if it is awarded: 
llllllllllllllllllllllll

(name) 
llllllllllllllllllllllll

(citizenship) 
Question 6(b): Number of permanent, full- 

time positions in the United States: llll 

Question 6(c): Number of United States citi-
zens currently employed in permanent, full- 
time positions in the United States: llll 

Question 6(d): Certification of intent to em-
ploy U.S. citizens in a minimum of 80 per-
cent of the supervisory positions identified 
by the Government on this project: 
I so certify: lllllllllllllllll

(signature) 
llllllllllllllllllllllll

(name typed or printed) 
llllllllllllllllllllllll

(position) 
llllllllllllllllllllllll

(date) 
7. Section 402(c)(2)(G): ‘‘The term ‘United 

States person’ means a person which has the 
existing technical and financial resources in 
the United States to perform this contract.’’ 

Definitions for purposes of Section 402 de-
terminations of eligibility— 

Existing technical and financial resources 
means the capability of the prospective bid-
der/offeror to mobilize adequate staffing and 
monetary arrangements from within the 
United States sufficient to perform the con-
tract. Adequate staffing levels may be dem-
onstrated by presenting the resumes of cur-
rent United States citizens and resident 
aliens with skills and expertise necessary for 
the work in which the prospective bidder/of-
feror is interested or some other indication 
of available United States citizen or perma-
nent legal resident human resources. Dem-
onstration of adequate financial resources 
must be issued by entities that are subject to 
the jurisdiction of United States courts and 
have agents located within the United States 
for acceptance of service of process. 

Question 7: Submit, as an Attachment to 
this Statement, materials demonstrating ex-
isting technical and financial resources in 
the United States. 

8. Section 402(c)(3): ‘‘The term ‘qualified 
United States joint venture person’ means a 
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joint venture in which a United States per-
son or persons owns at least 51 percent of the 
assets of the joint venture.’’ 

Definitions for purposes of Section 402 de-
terminations of eligibility— 

Assets means tangible and intangible 
things of value conveyed or made available 
to the joint venture by the co-venturers. 

Joint venture means a formal or de facto ar-
rangement by and through which two or 
more persons or entities associate for the 
purpose of carrying out the prospective con-
tract. Prospective bidders/offerors are ad-
vised that a joint venture may not be accept-
able to projects requiring a Department of 
Defense facility security clearance because 
each co-venturer may post particular prob-
lems in obtaining security clearances. To be 
acceptable, all members of a joint venture 
must be individually and severally liable for 
the full performance of and resolution of any 
and all matters arising out of the contract, 
notwithstanding any provision of the joint 
venture agreement of law of the jurisdiction 
under which the joint venture was created. 

Question 8(a): The bidder/offeror is is not a 
joint venture. 

Question 8(b): If the bidder/offeror is a joint 
venture, the U.S. person participant is: 
llllllllllllllllllllllll

(name) 
llllllllllllllllllllllll

(address) 
Question 8(c): If the bidder/offeror is a joint 

venture, the names and countries of citizen-
ship for all co-venturers are as follows: 
llllllllllllllllllllllll

(name) 
llllllllllllllllllllllll

(citizenship) 
llllllllllllllllllllllll

(name) 
llllllllllllllllllllllll

(citizenship) 
llllllllllllllllllllllll

(name) 
llllllllllllllllllllllll

(citizenship) 
Question 8(d): If the bidder/offeror is a joint 

venture, the U.S. person will own at least 51 
percent of the assets of the joint venture. 
I so certify: lllllllllllllllll

(signature) 
llllllllllllllllllllllll

(name typed printed) 
llllllllllllllllllllllll

(position) 
llllllllllllllllllllllll

(title) 
9. Libya. Section 406(c) states ‘‘No person 

doing business with Libya may be eligible for 
any contract awarded pursuant to this Act.’’ 

Definitions for purposes of Section 406 eli-
gibility— 

Contract awarded establishes a time frame 
for the bar on doing business with Libya. The 
time during which a relationship with Libya 

is prohibited begins on the date the Section 
406 information is submitted. For bidders/ 
offerors not selected for contract award, the 
prohibition ceases on the date of award. For 
the bidder/offeror that is awarded the con-
tract, the bar continues through the life of 
the contract, ending on the date of final ac-
ceptance of the work. 

Doing business means all transactions of 
any kind agreed to or performed after the 
earlier of the date on which a bid/proposal is 
submitted to the Department of State under 
this solicitation or on which the contract, 
subcontract, program, or other arrangement 
with the Department of State is awarded or 
becomes effective. Any transaction com-
menced prior to the date of submittal or 
award and not yet completed must be re-
ported. Transactions that call for continued 
or future performance shall be disqualifying. 
Transactions that have been completely per-
formed but for which payment has not yet 
been made must be reported, but shall not be 
disqualifying unless any event other than 
payment of a previously-agreed upon sum oc-
curs. Examples of disqualifying actions in-
clude any pending litigation arising out of 
business transactions with Libya, renegoti-
ation of the terms of a loan, and refinancing 
an amount owed or owing. 

Person means any individual or legal enti-
ty, whether U.S. or foreign. Subcontractors 
and others who do not have a direct contrac-
tual relationship with the United States are 
not covered by this section. 

With Libya means transactions between 
any person and the Government of Libya, 
government entities of Libya, or any other 
organization wholly owned or effectively 
controlled by the Government of Libya. It is 
the responsibility of the entity submitting 
Section 406 information to disclose existing 
relationships with the entities that it has 
reasonable grounds to believe are or may be 
Libyan. In case of doubt or dispute, the De-
partment of State shall determine, at its 
sole discretion, whether any organization is 
a governmental entity of Libya, wholly 
owned by the Government of Libya, or effec-
tively controlled by the Government of 
Libya. 

Certification 

Based on the foregoing, I hereby certify on 
behalf of this organization that it is is not 
doing business with Libya as those terms are 
used in Section 406(c) of the Omnibus Diplo-
matic Security and Antiterrorism Act of 
1986. 

(e) Signature: By signing this document, 
the offeror indicates that to the best of his 
or her knowledge, all of the representations 
and certifications provided in response to the 
questions contained in this Statement of 
Qualifications are accurate, current, and 
complete and that the offeror is aware of the 
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penalty prescribed in 18 U.S.C. 1001 for mak-
ing false statements. 

(End of provision) 

[69 FR 19339, Apr. 13, 2004] 

652.237–70 Compensatory time off. 
As prescribed in 637.110(a), insert the 

following clause: 

COMPENSATORY TIME OFF (DEC 1994) 

(a) Compensatory time off means time 
from work during the personal service con-
tract employee’s basic work week in ex-
change for performing an equal amount of ir-
regular of occasional overtime work which is 
officially ordered or approved. 

(b) At the discretion of the Contracting Of-
ficer’s Representative (COR), the contractor 
may earn compensatory time off in accord-
ance with 3 FAM Section 232.6—Compen-
satory Time Off. Compensation time off re-
maining to the credit of a personal services 
contract employee at the end of a 16-week 
period and/or at the end of the contract pe-
riod shall be forfeited. 

(c) Compensatory time may not be con-
verted to overtime. 

(End of clause) 

[59 FR 66772, Dec. 28, 1994] 

652.237–71 Identification/Building 
Pass. 

As prescribed in 637.110(b), insert the 
following clause. 

IDENTIFICATION/BUILDING PASS (APR 2004) 

(a) Contractors working in domestic facilities 
who already possess a security clearance. 

(1) The contractor shall obtain a Depart-
ment of State building pass for all employees 
performing under this contract who require 
frequent and continuing access to Depart-
ment of State facilities. The Bureau of Dip-
lomatic Security, Office of Domestic Facili-
ties Protection, shall issue passes. They 
shall be used for the purpose of facility ac-
cess only, and shall not be used for any other 
purpose. 

(2) The contractor shall submit a Visitor 
Authorization Request (VAR) Letter to the 
Bureau of Diplomatic Security, Information 
Security Programs Division, Industrial Secu-
rity Branch (DS/ISP/INB) on its cleared em-
ployees containing the following informa-
tion: 

(i) Contractor employee’s full name, social 
security number, and date of birth; 

(ii) Contractor’s company name; 
(iii) Security clearance level; 
(iv) Date the clearance was granted; 

(v) Name of the contractor’s Facility Secu-
rity Officer; 

(vi) Contracting Officer’s Representative 
(COR); and, 

(vii) Contract number. 
(3) DS/ISP/INB shall process and approve 

the VAR letter, if appropriate. The approved 
VAR letter shall be forwarded to the con-
tractor for their records. 

(4) The contractor employee shall hand- 
carry the following documentation to the 
Building Pass Office, Department of State, 
520 23rd Street, courtyard of Columbia Plaza, 
Washington, DC: 

(i) A Department of State sponsorship let-
ter from the COR, addressing the following: 

(A) The purpose for which the pass is being 
requested; 

(B) The employee’s valid security clear-
ance level (reflected on the VAR); 

(C) Contract number and period of per-
formance; 

(D) Type of access (24/7, normal business 
hours, escort authority or no escort author-
ity granted); and 

(E) Expiration date of building pass (1 year 
or 3 years); 

(ii) Letter on company letterhead to ac-
company the application, containing the fol-
lowing information: 

(A) The purpose for which the pass is being 
requested; 

(B) Verification of employment; 
(C) The employee’s valid security clear-

ance level; and, 
(D) Contract number and period of per-

formance; 
(iii) The DS–1838, Request for Building Pass 

Identification Card. 
(b) Contractors working in domestic facilities 

where security clearances are not required. 
(1) The contractor shall obtain a Depart-

ment of State building pass for all employees 
performing under this contract who require 
frequent and continuing access to Depart-
ment of State facilities. The Bureau of Dip-
lomatic Security, Office of Domestic Facili-
ties Protection, shall issue passes. They 
shall be used for the purpose of facility ac-
cess only, and shall not be used for any other 
purpose. 

(2) The contractor shall submit the fol-
lowing paperwork, in original, to the Bureau 
of Diplomatic Security, Information Secu-
rity Programs Division, Industrial Security 
Branch (DS/ISP/INB): 

(i) SF–85P, Questionnaire for Public Trust 
Positions; 

(ii) SF–85P/S, Supplemental Questionnaire 
for Selected Positions; and, 

(iii) DOS Credit Release, which may be ob-
tained from DS/ISP/INB via mail or fac-
simile. 

(3) DS/ISP/INB shall conduct a preliminary 
background check. If the background check 
is favorable, DS/ISP/INB will forward a letter 
to the company Facility Security Officer 
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(FSO) notifying them that the individual 
may proceed to the Building Pass Office to 
continue the badging process. DS/ISP/INB 
will forward a copy of this letter to the 
Building Pass Office. 

(4) When a contractor employee is ap-
proved to receive a building pass, he/she 
shall hand-carry the following documenta-
tion to the Contractor Building Pass Office, 
Department of State, 520 23rd Street, NW., 
courtyard of Columbia Plaza, NW., Wash-
ington, DC.: 

(i) A Department of State sponsorship let-
ter from the COR, addressing the following: 

(A) The purpose for which the pass is being 
requested; 

(B) Whether or not the employee has a 
valid security clearance; 

(C) Contract number and period of per-
formance; 

(D) Type of access (24/7, normal business 
hours, escort authority or no escort author-
ity granted); and 

(E) Expiration date of building pass (1 year 
or 3 years); 

(ii) DS Form 1838, Request for Building Pass 
Identification Card; 

(iii) Letter on company letterhead to ac-
company the application, containing the fol-
lowing information: 

(A) The purpose for which the pass is being 
requested; 

(B) Verification of employment; 
(C) Whether or not the applicant has a 

valid security clearance; and, 
(D) Contract number and period of per-

formance; 
(iv) Original SF–85P or a copy of the SF– 

85P, with an original signature and current 
date; 

(v) Original SF–85P/S or a copy of the SF– 
85P/S, with an original signature and current 
date; 

(vi) Copy of the DOS Credit Release, with 
an original signature and current date; and, 

(vii) Original proof of U.S. citizenship, such 
as a birth certificate or valid U.S. passport. 
Non-U.S. citizens must submit a valid photo 
Immigration and Naturalization Service Em-
ployment Authorization Document (INS 
EAD). 

(5) Applicants shall be fingerprinted at the 
Building Pass Office and the process for a 
building pass shall be initiated. The approval 
process shall take at least 48 hours. Appli-
cants shall not return to the Building Pass 
Office until they receive notification from 
DS/ISP/INB that the process is complete. 
Once DS/ISP/INB receives notification from 
the Building Pass Office that a building pass 
can be issued, DS/ISP/INB shall notify the 
FSO and the COR that the applicant has 
been approved for initial contract perform-
ance. 

(c) Contractors working in overseas facilities. 
Contractors shall submit appropriate docu-

mentation to obtain building passes as speci-
fied in the contract. 

(d) All contractor employees, both domes-
tic and overseas, shall wear the passes in 
plain sight at all times while in Department 
of State buildings. All contractor employees 
shall show their passes, where appropriate, 
when entering these buildings and upon re-
quest of uniformed guards or any other au-
thorized personnel. 

(e) All passes shall be returned to the COR 
upon separation of the employee, or expira-
tion or termination of the contract. Final 
payment under this contract shall not be 
made until all passes are returned to the 
COR. 

(End of clause) 

[69 FR 19342, Apr. 13, 2004] 

652.237–72 Observance of Legal Holi-
days and Administrative Leave. 

As prescribed in 637.110(c), insert the 
following clause: 

OBSERVANCE OF LEGAL HOLIDAYS AND 
ADMINISTRATIVE LEAVE (APR 2004) 

(a) The Department of State observes the 
following days as holidays: 

New Year’s Day 
Martin Luther King’s Birthday 
Washington’s Birthday 
Memorial Day 
Independence Day 
Labor Day 
Columbus Day 
Veterans Day 
Thanksgiving Day 
Christmas Day 
Any other day designated by Federal law, 

Executive Order, or Presidential Proclama-
tion. 

(b) When any such day falls on a Saturday 
or Sunday, the following Monday is ob-
served. Observance of such days by Govern-
ment personnel shall not be cause for addi-
tional period of performance or entitlement 
to compensation except as set forth in the 
contract. If the contractor’s personnel work 
on a holiday, no form of holiday or other pre-
mium compensation will be reimbursed ei-
ther as a direct or indirect cost, unless au-
thorized pursuant to an overtime clause else-
where in this contract. 

(c) When the Department of State grants 
administrative leave to its Government em-
ployees, assigned contractor personnel in 
Government facilities shall also be dis-
missed. However, the contractor agrees to 
continue to provide sufficient personnel to 
perform round-the-clock requirements of 
critical tasks already in operation or sched-
uled, and shall be guided by the instructions 
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issued by the contracting officer or his/her 
duly authorized representative. 

(d) For fixed-price contracts, if services are 
not required or provided because the building 
is closed due to inclement weather, unantici-
pated holidays declared by the President, 
failure of Congress to appropriate funds, or 
similar reasons, deductions will be computed 
as follows: 

(1) The deduction rate in dollars per day 
will be equal to the per month contract price 
divided by 21 days per month. 

(2) The deduction rate in dollars per day 
will be multiplied by the number of days 
services are not required or provided. If serv-
ices are provided for portions of days, appro-
priate adjustment will be made by the con-
tracting officer to ensure that the contractor 
is compensated for services provided. 

(e) If administrative leave is granted to 
contractor personnel as a result of condi-
tions stipulated in any ‘‘Excusable Delays’’ 
clause of this contract, it will be without 
loss to the contractor. The cost of salaries 
and wages to the contractor for the period of 
any such excused absence shall be a reim-
bursable item of direct cost hereunder for 
employees whose regular time is normally 
charged, and a reimbursable item of indirect 
cost for employees whose time is normally 
charged indirectly in accordance with the 
contractor’s accounting policy. 

(End of clause) 

[59 FR 66772, Dec. 28, 1994, as amended at 64 
FR 43634, Aug. 11, 1999; 69 FR 19343, Apr. 13, 
2004] 

652.237–73 Statement of Qualifications 
for Preference as a U.S. Person. 

As prescribed in 637.110(d), insert the 
following provision: 

STATEMENT OF QUALIFICATIONS FOR 
PREFERENCE AS A U.S. PERSON (APR 2004) 

(a) This solicitation is subject to Section 
136 of the Foreign Relations Authorization 
Act, Fiscal Years 1990 and 1991 (22 U.S.C. 
4864). The Act encourages the participation 
of United States persons and qualified 
United States joint venture persons in the 
provision of local guard services overseas, 
and provides for a preference for eligible of-
fers. 

(b) Definitions. As used in this provision— 
Eligible offer means an offer that (1) is oth-

erwise responsive to the solicitation; and (2) 
contains a fully prepared Statement of 
Qualifications (see paragraph (d) of this pro-
vision), which upon review is determined by 
the Government to meet the requirements of 
Section 136 for assignment of preference as a 
U.S. person. 

Preference means subtraction by the Gov-
ernment of ten percent (10%) from the total 
evaluated price of an offer. 

U.S. person means a company, partnership, 
or joint venture that the Government deter-
mines, after consideration of all available in-
formation, including but not limited to that 
provided by the offeror in response to the so-
licitation, to be qualified for assignment of 
preference pursuant to Section 136. 

(c) Representation. The offeror represents as 
part of its offer that it is, is not eligible for 
preference as a U.S. person. [Complete a State-
ment of Qualifications for Purposes of Obtain-
ing Preference as a U.S. Person if the offeror 
represents that it is eligible. See paragraph (d) 
of this provision.] 

Warning: Any material misrepresentation 
made in the Statement of Qualifications 
may be the basis for disqualification of an of-
feror and reference for consideration of sus-
pension or debarment or for prosecution 
under Federal law (cf. 18 U.S.C. 1001). The 
Government will determine offeror qualifica-
tions primarily on the basis of information 
submitted in the Statement of Qualifica-
tions, including Attachments thereto, but 
the Government may, at its discretion, rely 
on information contained elsewhere in the 
offeror’s proposal or obtained from other 
sources. 

(d) Statement of Qualifications for Purposes 
of Obtaining Preference as a U.S. Person (22 
U.S.C. 4864). An offeror that represents that 
it is eligible for preference as a U.S. person 
must provide the following information. This 
Statement of Qualifications must be a com-
plete and certified document, and submitted 
as a separate Volume 5, with all necessary 
attachments, as defined in Section L of this 
solicitation. 

Statement of Qualifications for Purposes of 
Obtaining Preference as a U.S. Person (22 
U.S.C. 4864) 

Name and address of U.S. person or organiza-
tion providing this information: 
llllllllllllllllllllllll

llllllllllllllllllllllll

Introduction. Section 136 of the Foreign Re-
lations Authorization Act for Fiscal Years 
1990 and 1991, Public Law 101–246 (22 U.S.C. 
4864), as amended, provides that a ‘‘United 
States person’’ or a ‘‘qualified United States 
joint venture’’ must meet certain require-
ments, listed in the Act, to be eligible for the 
statutory preference. To assist business enti-
ties to determine whether they qualify as a 
U.S. person or U.S. joint venture person enti-
tled to preference under Section 136, guid-
ance is hereby provided. Only those prospec-
tive offerors submitting a properly com-
pleted and certified Volume 5 with their ini-
tial proposals will be considered in the deter-
mination of eligibility for assignment of 
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preference as a U.S. person or U.S. joint ven-
ture person. For ease of reference, statutory 
language is quoted immediately before the 
definitions that apply to it. Space for the re-
quired information is provided immediately 
following each definition. 

NOTE: The Statement of Qualifications 
shall provide information correctly applica-
ble to the U.S. person whose qualifications 
are being certified, and shall not include in-
formation pertaining to corporate affiliates 
or subsidiaries. Organizations that wish to 
use the experience or financial resources of 
another organization or individual, including 
parent companies, subsidiaries, or local, na-
tional or offshore organizations, must do so 
by way of a joint venture. The contract re-
sulting from this solicitation shall not allow 
subcontracting. A prospective offeror may be 
a sole proprietorship, a formal joint venture 
in which the co-venturers have reduced their 
arrangement to writing, or a de facto joint 
venture with no written agreement. To be 
considered a ‘‘qualified joint venture per-
son,’’ the joint venture must have at least 
one firm or organization that itself meets all 
the requirements of a U.S. joint venture per-
son listed in Section 136. By signing this pro-
posal, the U.S. person co-venturer agrees to 
be individually responsible for performance 
of the contract, notwithstanding the terms 
of any joint venture agreement. 

1. Section 136(d)(1): ‘‘The term ‘United 
States person’ means a person which—(A) is 
incorporated or legally organized under the 
laws of the United States, including the laws 
of any State, locality, or the District of Co-
lumbia.’’ 

Definitions for purposes of Section 136 de-
terminations of eligibility— 

Incorporated means the state of legal rec-
ognition as an artificial person that may be 
afforded to a business entity pursuant to the 
laws of any United States jurisdiction or 
component thereof. 

Legally organized means the state of legal 
recognition that may be afforded to a busi-
ness entity that is other than a corporation 
pursuant to the laws of any United States ju-
risdiction or component thereof. This is the 
least form of legal recognition that will 
qualify an offeror for this preference. Only 
those prospective offerors that have legal 
status, including the right to bring suit, to 
sign contracts, and to hold property under 
the law of the jurisdiction under which they 
are doing business will qualify as legally or-
ganized. A natural person who is a United 
States citizen acting in his or her entrepre-
neurial capacity will be deemed to be a 
‘‘person legally organized’’ within the scope 
of this definition, provided that the prospec-
tive offeror holds all required licenses to do 
business in the jurisdiction where he or she 
is located. 

United States means any jurisdiction that is 
one of the fifty States, the District of Co-

lumbia, a United States territory, a United 
States possession, or the Commonwealth of 
Puerto Rico and the Northern Mariana Is-
lands. 

Question 1. The organization seeking eligi-
bility under Section 136 is incorporated or is 
legally organized under the laws of what ju-
risdiction? 
llllllllllllllllllllllll

2. Section 136(d)(1): ‘‘The term ‘United 
States person’ means a person that—(B) has 
its principal place of business in the United 
States.’’ 

Definitions for purposes of Section 136 de-
terminations of eligibility— 

Principal place of business means the geo-
graphic location of the main office or seat of 
management of the prospective offeror. For 
purposes of this Statement, a prospective of-
feror shall identify only one principal place 
of business, and such location shall include 
at least the offices of the chief operating of-
ficer and headquarters staff. The named lo-
cation must be a United States jurisdiction 
in which the prospective offeror may bring 
suit and be sued and in which service of proc-
ess shall be accepted. 

Question 2(a). The organization seeking eli-
gibility has its principal office in what city 
and state? 
llllllllllllllllllllllll

Question 2(b). What kind of tax return was 
or will be filed, and in what jurisdiction, dur-
ing the current calendar year? The jurisdic-
tion identified herein need not be the same 
jurisdiction identified in Question 2(a). 
llllllllllllllllllllllll

(i) Jurisdiction: 
llllllllllllllllllllllll

(ii) Type of return (e.g., income tax, fran-
chise tax, etc.). Include all that apply: 
llllllllllllllllllllllll

3. Section 136(d)(1): ‘‘The term ‘United 
States person’ means a person which—(C) 
has been incorporated or legally organized in 
the United States—(i) for more than 2 (two) 
years before the issuance date of the invita-
tion for bids or request for proposals with re-
spect to the contract under subsection (c) of 
this section.’’ 

Definitions for purposes of Section 136 de-
terminations of eligibility— 

Has been incorporated or legally organized 
means that the organization can show con-
tinuity as an ongoing business. Organiza-
tions that have changed only their names 
meet the continuity requirement of this sub-
section. Organizations that have been 
bought, sold, merged, or otherwise substan-
tially altered or enlarged their principal 
business activities will have the burden of 
proving that there have been ongoing oper-
ations by the same business entity for the 
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required period of time. If the successor enti-
ty has acquired all of the assets and liabil-
ities of the predecessor entity and the prede-
cessor entity has no further existence, the 
successor may claim the incorporation or 
legal organization date of the predecessor. In 
any other circumstance, the prospective of-
feror must show that the law of the jurisdic-
tion in which it operates regards the pro-
spective offeror as the complete successor in 
interest of the predecessor entity for purpose 
of contractual obligations. 

Issuance date means the date in Block 5 of 
the Standard Form 33 accompanying this so-
licitation. 

Years means calendar years measured from 
day of the month to day of the month. For 
example, January 1, 2002 through December 
31, 2002 is one calendar year, as is July 1, 2002 
through July 1, 2003. 

Question 3: 
(i) On what date was the organization seek-

ing eligibility incorporated or legally orga-
nized? 
llllllllllllllllllllllll

(ii) If this date is less than two years be-
fore the issuance date, on the basis of what 
documentation does the organization seek-
ing eligibility claim that it has been in busi-
ness for the requisite period of time? 
llllllllllllllllllllllll

(Identify, and forward copies as an Attach-
ment to this Statement). 

4. Section 136(d)(1): ‘‘The term ‘United 
States person’ means a person which—(D) 
has performed within the United States or 
overseas security services similar in com-
plexity to the contract being bid.’’ 

Definitions for purposes of Section 136 de-
termination of eligibility— 

Complexity means the physical size or ex-
tent of the effort, as described in Section B 
and Exhibit A of this solicitation; combined 
with the required quality of the effort as de-
scribed in Sections C and H of this solicita-
tion. 

Overseas means within any jurisdiction 
that is not a part of the United States as de-
fined below. 

Performed means contracts that have been 
fully completed by the prospective offeror 
and accepted by the other party to the trans-
action. Contracts still in progress have been 
performed for purposes of this definition if 
performance in complexity to the contract 
being bid has been ongoing for at least one 
year. Contracts need not have been with the 
U.S. Government. 

Security services means work of a kind as to 
fall within or compare closely with those de-
scribed in the Statement of Work in Section 
C of this solicitation. An entity whose only 
security services experience was performed 
by its legally distinct parent or subsidiary 
organization will not be considered to have 
security services experience. 

Within the United States means within the 
legal geographic boundaries of a United 
States jurisdiction that is the place where 
the subject matter (e.g., services) of the con-
tract or other arrangement was in fact com-
pleted. The place where the contract or other 
arrangement was negotiated or signed is not 
relevant to this definition. 

Question 4: Describe in an Attachment to 
this Statement (see L.1.3.5), the qualifying 
similar contracts or other arrangements per-
formed by the prospective offeror. Provide 
required information on a sufficient number 
of arrangements to show that similar serv-
ices have been performed overseas or in the 
United States. The description must consist 
of the following information on each ar-
rangement, which shall be submitted as an 
Attachment to this Statement: 

Location: (city and state or country). 
Type of service: (for example, stationary 

guards, roving patrol, quick-reaction force, 
etc.). 

Complexity: (type of facilities guarded, and 
number or extent of facilities, number of 
guards, etc.). 

5. Section 136(d)(1): ‘‘The term ‘United 
States person’ means a person which—(E) 
with respect to the contract under sub-
section (c) of this section, has achieved a 
total business volume equal to or greater 
than the value of the project being bid in 3 
years of the 5-year period before the date 
specified in subparagraph (C).’’ 

Definitions of purposes of Section 136 de-
termination of eligibility— 

3 years of the 5-year period before the date 
specified in subparagraph (C) means the three 
to five calendar year period immediately 
preceding the issuance date of this solicita-
tion. 

Total business volume means the U.S. dollar 
value of the gross income or receipts re-
ported by the prospective offeror on its an-
nual federal income tax returns. 

Years means calendar years. 
Question 5: Describe in an Attachment to 

this Statement (see L.1.3.5), for at least three 
of the five twelve-month income tax periods 
(fiscal years) defined below, the gross re-
ceipts of the organization seeking eligibility. 

(i) The fiscal year ending during the cal-
endar year that includes the date of this so-
licitation. 

(ii) The fiscal year ending in the calendar 
year immediately prior to the calendar year 
that includes the date of this solicitation. 

(iii) The fiscal year ending in the calendar 
year two years before the calendar year that 
includes the date of this solicitation. 

(iv) The fiscal year ending in the calendar 
year three years before the calendar year 
that includes the date of this solicitation. 

(v) The fiscal year ending in the calendar 
year four years before the calendar year that 
includes the date of this solicitation. 
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An entity will be deemed to have met this 
requirement if the total cumulative business 
volume for the three years presented exceeds 
the contract price at time of award under 
this solicitation for the full term for which 
prices are solicited, including any option pe-
riods. 

6. Section 136(d)(1): ‘‘The term ‘United 
States person’ means a person which ‘‘ (F)(i) 
employs United States citizens in at least 80 
percent of its principal management posi-
tions in the United States; and (F)(ii) em-
ploys United States citizens in more than 
half of its permanent full-time positions in 
the United States.’’ 

Definitions for purposes of Section 136 de-
terminations of eligibility— 

Full-time (positions) means those personnel 
positions in which the occupants are ex-
pected to and ordinarily work for 40 or more 
hours per week. 

In the United States refers to those per-
sonnel positions that are encumbered as of 
the date of this solicitation and that the pro-
spective offeror maintains in geographic lo-
cations within the jurisdictions defined 
above as constituting the United States. 

Permanent (positions) means personnel po-
sitions that are intended to be indefinite as 
to length of employment, as opposed to lim-
ited, seasonal, or project-length personnel 
appointments. 

Permanent, full-time positions means that 
portion of the prospective offeror’s work-
force that continues to be employed without 
regard to the ordinary fluctuations of pro-
duction or projects. 

Principal management positions means those 
personnel positions including at least the 
chief executive officer (if any) and the chief 
operating officer (whether by title or by 
function) of the organization seeking eligi-
bility, together with all those management 
officials who constitute the highest levels of 
management authority within the organiza-
tion. In the case of a partnership, all general 
partners are deemed to hold principal man-
agement positions. In the case of a corpora-
tion, those officers of the corporation who 
are principally responsible for the day-to- 
day operation of the corporation. Members of 
corporation boards of directors do not oc-
cupy ‘‘principal management positions’’ sim-
ply by virtue of their service on the board. In 
all cases, the term ‘‘principal management 
positions’’ also includes the position or posi-
tions held by the individual or individuals in 
the United States who will have primary cor-
porate management oversight responsibility 
for this contract if the prospective con-
tractor is awarded the contract. 

United States citizen means natural persons 
with United States citizenship by virtue ei-
ther of birth or of naturalization. 

Question 6(a): The organization seeking eli-
gibility shall list all of its principal manage-
ment positions and identify the current oc-

cupant of each listed position by name and 
citizenship. Provide the information as an 
Attachment to this Statement in the fol-
lowing format: 

(i) Principal management positions in the 
United States: 
Chief Executive Officer (if any): 
llllllllllllllllllllllll

(name) 
llllllllllllllllllllllll

(citizenship) 
Chief Operating Officer: 
llllllllllllllllllllllll

(name) 
llllllllllllllllllllllll

(citizenship) 
(ii) For each additional corporate officer 

having principal responsibility for the day- 
to-day operations of the corporation, list po-
sition, name, and citizenship. 
llllllllllllllllllllllll

Position: 
llllllllllllllllllllllll

Name: 
llllllllllllllllllllllll

Citizenship: 
(iii) Individual(s) in the United States ex-

pected to have primary management over-
sight responsibility for contract if it is 
awarded: 
llllllllllllllllllllllll

(name) 
llllllllllllllllllllllll

(citizenship) 
Question 6(b): Number of permanent, full- 

time, currently encumbered personnel posi-
tions that are located in the United States 
(good faith estimates acceptable): lllll 

Question 6(c): Number of United States citi-
zens currently employed in permanent, full- 
time positions that are located in the United 
States (good faith estimates acceptable): 
lllll 

7. Section 136(d)(1): ‘‘The term ‘United 
States person’ means a person which—(G) 
has the existing technical and financial re-
sources in the United States to perform the 
contract.’’ 

Definitions for purposes of Section 136 de-
terminations of eligibility— 

Existing technical and financial resources 
means technical and financial capability 
within the United States to mobilize ade-
quate staffing, equipment and organizational 
arrangements to perform the contract. Ade-
quate technical resources may be dem-
onstrated by presenting an organization 
chart, and résumés of current officers and 
employees in the United States who possess 
skills and expertise necessary to provide 
management and oversight of the work. 
Other indicia will be considered if offered to 
demonstrate that the prospective offeror has 
available resources in the United States ade-
quate to provide home office management 
and oversight of the work. Adequate finan-
cial resources may be demonstrated by proof 
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of possession of a combination of net worth, 
bank lines of credit, or bank guarantees. If 
lines of credit or bank guarantees are used to 
demonstrate adequate financial resources, 
they must be from entities within the United 
States. 

Question 7: Submit, as an Attachment to 
this Statement, materials demonstrating ex-
isting technical and financial resources in 
the United States (see L.1.3.5). 

8. Section 136(d)(2): ‘‘The term ‘qualified 
United States joint venture person’ means a 
joint venture in which a United States per-
son or persons owns at least 51 percent of the 
assets of the joint venture.’’ 

Definitions for purposes of Section 136 de-
terminations of eligibility— 

Assets means tangible and intangible 
things of value conveyed or made available 
to the joint venture by the co-venturers. To 
be qualified for U.S. preference, 51 percent of 
the assets of the joint venture must be 
owned by the U.S. person co-venturer(s). 

Joint venture means a formal or de facto as-
sociation of two or more persons or entities 
to carry out a single business enterprise for 
profit, for which purpose they combine their 
property, money, effects, skills, and knowl-
edge. To be acceptable, all members of a 
joint venture must be jointly and severally 
liable for full performance and resolution of 
matters arising out of the contract. 

Question 8(a): The prospective offeror is is 
not a joint venture. 

Question 8(b): If the prospective offeror is a 
joint venture, the U.S. person participant is: 
llllllllllllllllllllllll

(name) 
llllllllllllllllllllllll

(address) 
Question 8(c): If the prospective offeror is a 

joint venture, the names and countries of 
citizenship for all co-venturers are as fol-
lows: 
llllllllllllllllllllllll

(name) 
llllllllllllllllllllllll

(citizenship) 
llllllllllllllllllllllll

(name) 
llllllllllllllllllllllll

(citizenship) 
llllllllllllllllllllllll

(name) 
llllllllllllllllllllllll

(citizenship) 
Question 8(d): If the prospective offeror is a 

joint venture, the U.S. person will own at 
least 51 percent of the assets of the joint ven-
ture. 
llllllllllllllllllllllll

I so certify: (name) 
llllllllllllllllllllllll

(position) 
llllllllllllllllllllllll

(title) 

(e) Signature: By signing this document, 
the offeror indicates that to the best of his 
or her knowledge, all of the representations 
and certifications provided in response to the 
questions contained in this Statement of 
Qualifications are accurate, current, and 
complete and that the offeror is aware of the 
penalty prescribed in 18 U.S.C. 1001 for mak-
ing false statements. 
llllllllllllllllllllllll

(End of provision) 

[69 FR 19343, Apr. 13, 2004] 

652.242–70 Contracting Officer’s Rep-
resentative (COR). 

As prescribed in 642.272(a), insert a 
clause substantially the same as fol-
lows: 

CONTRACTING OFFICER’S REPRESENTATIVE 
(COR) (AUG 1999) 

(a) The Contracting Officer may designate 
in writing one or more Government employ-
ees, by name and position title, to take ac-
tion for the Contracting Officer under this 
contract. Each designee shall be identified as 
a Contracting Officer’s Representative 
(COR). Such designation(s) shall specify the 
scope and limitations of the authority so del-
egated; provided, that the designee shall not 
change the terms or conditions of the con-
tract, unless the COR is a warranted Con-
tracting Officer and this authority is dele-
gated in the designation. 

(b) The COR is [insert job title of COR]. 

(End of clause) 

[53 FR 26177, July 11, 1988, as amended at 59 
FR 66772, Dec. 28, 1994; 64 FR 43634, Aug. 11, 
1999; 69 FR 19345, Apr. 13, 2004] 

652.242–71 Notice of Shipments. 

As prescribed in 642.1406–2–70(a), in-
sert the following clause: 

NOTICE OF SHIPMENTS (JUL 1988) 

At the time of delivery of supplies to a car-
rier for onward transportation, the Con-
tractor shall give notice of prepaid shipment 
to the consignee establishment, and to such 
other persons as instructed by the Con-
tracting Officer. If the Contractor has not re-
ceived such instructions by 24 hours prior to 
the delivery time, the Contractor shall con-
tact the Contracting Officer and request in-
structions from the Contracting Officer con-
cerning the notice of shipment to be given. 
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(End of clause) 

[53 FR 26177, July 11, 1988, as amended at 64 
FR 43634, Aug. 11, 1999] 

652.242–72 Shipping Instructions. 
As prescribed in 642.1406–2–70(b), in-

sert the following clause: 

SHIPPING INSTRUCTIONS (DEC 1994) 

(a) Each packing box shall be of solid con-
struction in accordance with best commer-
cial practices and sufficiently strong in di-
rect ratio to the weight of the contents to 
withstand excessively rough handling while 
in transit overseas. It shall be constructed of 
lumber that is well seasoned, reasonably 
sound, free from bad cross grain and from 
knots or knotholes that interfere with nail-
ing or that occupy more than 1⁄3 of the width 
of the piece of lumber. Box shall be con-
structed with three-way corners and diago-
nal bracing. All nails shall be cement-coated, 
of correct size and properly spaced to avoid 
splitting or warping, and shall be driven into 
the grain of the wood. Dimension of lumber 
shall be in accordance with the following 
table, dependent upon the weight of the con-
tents: 

Weight of box and 
contents 

Minimum dimensions of lumber for 
struts, frame members, and single 

diagonal braces 

Up to 45 kg ................. 19.05 × 57.15mm 
46 to 113 kg ............... 22.23 × 73.03mm 
114 to 181 kg ............. 22.23 × 98.43mm 
182 to 272 kg ............. 22.23 × 123.83mm or 25.4 × 98.43 

mm 

(b) Each box shall be lined with waterproof 
paper and shall be bound with 19.05mm″ steel 
straps firmly stapled in position to prevent 
the straps from slipping off the box. Articles 
must be secured and braced inside the ship-
ping container to prevent the articles from 
shifting. 

(c) Packing cases weighing 453.5kg and 
more must be equipped with skids. Each skid 
shall consist of two end sections of 50.8 × 
152.4mm lumber placed flat and a center sec-
tion of 50.8 × 101.6mm lumber placed flat and 
then arranged in line to provide 254mm fork-
lift spaces between center and end sections. 
When goods are ready for shipment, the Con-
tractor shall prepare four (4) copies of a 
packing list, indicating the contract and, if 
applicable, order numbers; case number; 
itemized list of contents; net and gross 
weights in kilograms; and outside dimen-
sions, including all clears, of each shipping 
container. The Contractor shall provide 
three (3) copies of the packing list to the 
U.S. Despatch Agent as specified in the con-
tract or order. The Contractor shall place 
the fourth copy of the packing list in pack-
ing case number one, which shall be marked 

as such so that it is easily identified by the 
consignee. Upon receipt of the packing list, 
the Despatch Agent will furnish export 
marks and instructions regarding shipment 
to the port specified, depending upon steam-
er services available at the time. 

(d) The export marks shall be stenciled on 
one side of each box reserved for that pur-
pose, and the appropriate case number sten-
ciled in the lower left-hand corner of the 
same side. The contract and, as necessary, 
order numbers, net and gross weights in kilo-
grams shall be stenciled on the same side. 
However, if the size of the box is too small to 
accommodate all stenciling on one side, the 
contract and order numbers and weights may 
be stenciled on the side opposite that used 
for the export marks and case number. 

(e) The contract and, as necessary, order 
numbers must appear on all containers and 
papers relating to this clause. 

(End of clause) 

[53 FR 26177, July 11, 1988; 53 FR 36462, Sept. 
20, 1988, as amended at 59 FR 66772, Dec. 28, 
1994; 64 FR 43634, Aug. 11, 1999] 

652.242–73 Authorization and Perform-
ance. 

As prescribed in 642.272(b), insert a 
clause substantially the same as fol-
lows: 

AUTHORIZATION AND PERFORMANCE (AUG 1999) 

(a) The contractor warrants the following: 
(1) That is has obtained authorization to 

operate and do business in the country or 
countries in which this contract will be per-
formed; 

(2) That is has obtained all necessary li-
censes and permits required to perform this 
contract; and, 

(3) That it shall comply fully with all laws, 
decrees, labor standards, and regulations of 
said country or countries during the per-
formance of this contract. 

(b) If the party actually performing the 
work will be a subcontractor or joint venture 
partner, then such subcontractor or joint 
venture partner agrees to the requirements 
of paragraph (a) of this clause. 

(End of clause) 

Alternate I (AUG 1999). If the contract 
is for overseas local guard services, as 
prescribed in 642.272(b), substitute the 
following paragraphs (a)(1) and (a)(2) 
for paragraphs (a)(1) and (a)(2) of the 
basic clause: 

(a)(1) That it has obtained authorization to 
operate and do business in the country or 
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countries in which this contract will be per-
formed, or will obtain such authorization be-
fore performance of this contract begins; 

(a)(2) That it has obtained all necessary li-
censes and permits required to perform this 
contract, or will obtain such licenses and 
permits before performance of this contract 
begins; 

[64 FR 43634, Aug. 11, 1999, as amended at 69 
FR 19345, Apr. 13, 2004] 

652.243–70 Notices. 

As prescribed in 643.104–70, insert the 
following clause: 

NOTICES (AUG 1999) 

Any notice or request relating to this con-
tract given by either party to the other shall 
be in writing. Said notice or request shall be 
mailed or delivered by hand to the other 
party at the address provided in the schedule 
of the contract. All modifications to the con-
tract must be made in writing by the con-
tracting officer. 

(End of clause) 

[64 FR 43634, Aug. 11, 1999] 

PART 653—FORMS 

Sec. 
653.000 Scope of part. 

Subpart 653.1—General 

653.101 Requirements for use of forms. 
653.101–70 Policy. 
653.110 Continuation sheets. 

Subpart 653.2—Prescription of Forms 

653.200 Scope of subpart. 
653.213 Simplified acquisition procedures 

(SF’s 18, 30, 44, 1165, OF’s 347, 348). 
653.217 Special contracting methods. 
653.217–70 DOS form DS–1921, Award/Modi-

fication of Interagency Acquisition 
Agreement. 

653.219 Small business programs. 
653.219–70 DOS form DS–1910, Small Busi-

ness Agency Review—Actions Above the 
Simplified Acquisition Threshold. 

653.219–71 DOS form DS–4053, Department of 
State Mentor-Protégé Program Applica-
tion. 

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658. 

SOURCE: 53 FR 26180, July 11, 1988, unless 
otherwise noted. 

653.000 Scope of part. 

This part prescribes DOSAR forms in 
addition to those provided in FAR Part 
53. 

Subpart 653.1—General 

653.101 Requirements for use of forms. 

653.101–70 Policy. 

The forms in FAR subpart 53.2 or in 
subpart 653.2 shall be used as precribed 
therein, except when the use of any 
form is prohibited by or inconsistent 
with local laws, or the supplies or serv-
ices could not be obtained if the form 
were used. The contracting officer shall 
justify the exclusion of any form in ac-
cordance with FAR subpart 1.4 and 
601.470. The State Department forms 
are available through the Department’s 
Intranet Web site at http:// 
arpsdir.a.state.gov/eforms.html. 

[53 FR 26180, July 11, 1988, as amended at 69 
FR 19345, Apr. 13, 2004 

653.110 Continuation sheets. 

The provisions of FAR 53.110 also 
apply to forms prescribed in the 
DOSAR. 

Subpart 653.2—Prescription of 
Forms 

653.200 Scope of subpart. 

This subpart prescribes or references 
optional and DOS forms for use in ac-
quisition. Consistent with FAR 53.200, 
this subpart is arranged by subject 
matter, in the same order as and keyed 
to the parts of the DOSAR in which the 
form usage requirements are addressed. 

653.213 Simplified acquisition proce-
dures (SF’s 18, 30, 44, 1165, OF’s 347, 
348). 

653.217 Special contracting methods. 

653.217–70 DOS form DS–1921, Award/ 
Modification of Interagency Acqui-
sition Agreement. 

As prescribed in 617.504–70(b)(5)(i), 
DS–1921 is prescribed for use when 
awarding or modifying Economy Act 
Interagency Acquisition Agreements 

VerDate Aug<31>2005 02:49 Oct 20, 2006 Jkt 208204 PO 00000 Frm 00389 Fmt 8010 Sfmt 8010 Y:\SGML\208204.XXX 208204cc
ol

em
an

 o
n 

P
R

O
D

1P
C

71
 w

ith
 C

F
R



380 

48 CFR Ch. 6 (10–1–06 Edition) 653.219 

where the Department is the request-
ing agency. 

[59 FR 66773, Dec. 28, 1994] 

653.219 Small business programs. 

653.219–70 DOS form DS–1910, Small 
Business Agency Review—Actions 
Above the Simplified Acquisition 
Threshold. 

As prescribed in 619.501(c), DS–1910 is 
prescribed for use in documenting set- 
aside decisions. 

[64 FR 43634, Aug. 11, 1999] 

653.219–71 DOS form DS–4053, Depart-
ment of State Mentor-Protégé Pro-
gram Application. 

As prescribed in 619.102–70(i), DS–4053 
is prescribed for use in applying for an 
agreement under the Department of 
State Mentor-Protégé Program. 

[69 FR 19345, Apr. 13, 2004] 
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