
351 

Office of Personnel Management Pt. 530 

fourth pay period after the date of the 
certificate unless a subsequent date is 
specifically stated in the certificate. 

[46 FR 9915, Jan. 30, 1981, as amended at 58 
FR 65534, Dec. 15, 1993] 

§ 511.702 Agency or Office classifica-
tion appeal decisions. 

(a) Subject to § 511.703, the effective 
date of a change in the classification of 
a position resulting from a classifica-
tion appeal decision by either an agen-
cy or the Office is not earlier than the 
date of the decision and not later than 
the beginning of the fourth pay period 
following the date of the decision, ex-
cept when a subsequent date is specifi-
cally provided in the decision. 

(b) The implementation of the deci-
sion may be suspended by the Office 
when it determines before the effective 
date that a review of the decision is 
warranted. The determination to sus-
pend implementation may be made by: 

(1) The regional director, or a des-
ignee, when the appellate decision is 
made by an agency under the jurisdic-
tion of the region; or 

(2) The Assistant Director, Agency 
Compliance and Evaluation, or the 
Chief, Classification Appeals Office 
when the appellate decision is made 
within the central office, by a region or 
by an agency; or 

(3) The Director with respect to any 
appellate decision. 

Suspending the implementation does 
not change the effective date of the de-
cision except when the original deci-
sion requires that the grade or pay of 
the position be reduced and the em-
ployee is not entitled to grade or pay 
retention. 

(c) When the original decision re-
quires that the grade or pay position be 
reduced and the employee is not enti-
tled to grade or pay retention, the re-
viewing authority, if sustaining the 
original decision, shall issue a new cer-
tificate and the effective date of the 
new certificate shall be not earlier 
than the date of the new decision and 
not later than the beginning of the 
fourth pay period following the date of 
the new decision, unless a subsequent 
date is specifically stated in the new 
decision. 

§ 511.703 Retroactive effective date. 

(a) Applicability. A retroactive effec-
tive date may be required only if the 
employee is wrongfully demoted. 

(b) Downgrading. (1) The effective 
date of a classification appellate cer-
tificate or agency appellate decision 
can be retroactive only if it corrects a 
classification action which resulted in 
a loss of grade or pay. In order for the 
decision to be made retroactive, the 
employee must file the initial request 
for review with either the agency or 
the Office not later than 15 calendar 
days after the effective date of the re-
classification action. 

(2) However, if the appellate decision 
raises the grade of the position above 
the original grade, retroactivity will 
apply only to the extent of restoration 
to the original grade. 

(3) The right to a retroactive effec-
tive date provided by this section is 
preserved on subsequent appeals from 
an agency or Office classification deci-
sion when the subsequent appeal is 
filed not later than 15 calendar days 
following receipt of written notifica-
tion of a final agency administrative 
decision or 15 calendar days after the 
effective date of the action taken as a 
result of the classification decision, 
whichever is later. 

(c) Grade change based on new duties 
and responsibilities. Retroactivity may 
be based only on duties and responsibil-
ities existing at the time of demotion 
and cannot be based on duties and re-
sponsibilities assigned later. 

(d) Retroactivity when time limits are 
extended. The right to a retroactive ef-
fective date provided by this section 
may be preserved at the discretion of 
the Office, on a showing by the em-
ployee that he or she was not notified 
of the applicable time limit and was 
not otherwise aware of it, or that cir-
cumstances beyond his or her control 
prevented filing an appeal within the 
prescribed time limit. 

PART 530—PAY RATES AND 
SYSTEMS (GENERAL) 

Subpart A [Reserved] 

VerDate Aug<31>2005 00:26 Feb 07, 2006 Jkt 208008 PO 00000 Frm 00361 Fmt 8010 Sfmt 8006 Y:\SGML\208008.XXX 208008



352 

5 CFR Ch. I (1–1–06 Edition) § 530.201 

Subpart B—Aggregate Limitation on Pay 

Sec. 
530.201 Purpose. 
530.202 Definitions. 
530.203 Administration of aggregate limita-

tion on pay. 
530.204 Payment of excess amounts. 
530.205 Records. 

Subpart C—Special Rate Schedules for 
Recruitment and Retention 

GENERAL PROVISIONS 

530.301 Purpose and applicability. 
530.302 Definitions. 
530.303 Coverage. 
530.304 Establishing or increasing special 

rates. 
530.305 Agency requests for new or increased 

special rates. 
530.306 Evaluating agency requests for new 

or increased special rates. 
530.307 OPM review and adjustment of spe-

cial rate schedules. 
530.308 Treatment of special rate as basic 

pay. 
530.309 Miscellaneous provisions. 

SETTING AN EMPLOYEE’S RATE OF PAY 

530.321 General. 
530.322 Setting pay when a special rate is 

newly established or increased. 
530.323 Setting pay when a special rate is 

discontinued or decreased. 

AUTHORITY: 5 U.S.C. 5305 and 5307; subpart 
C also issued under 5 U.S.C. 5338 and sec. 4 of 
the Performance Management and Recogni-
tion System Termination Act of 1993, Pub. L. 
103–89), 107 Stat. 981. 

Subpart A [Reserved] 

Subpart B—Aggregate Limitation 
on Pay 

SOURCE: 69 FR 70360, Dec. 6, 2004, unless 
otherwise noted. 

§ 530.201 Purpose. 
This subpart establishes regulations 

for limiting an employee’s aggregate 
annual compensation. An employee’s 
aggregate compensation received in 
any given calendar year may not ex-
ceed the rate of pay for level I of the 
Executive Schedule or the rate payable 
to the Vice President at the end of the 
calendar year, whichever is applicable 
to the employee based on the certifi-
cation status under 5 CFR part 430, 
subpart D, of the performance ap-

praisal system covering that employee. 
These regulations must be applied in 
conjunction with 5 U.S.C. 5307. 

§ 530.202 Definitions. 

In this subpart: 
Agency means an executive agency as 

defined at 5 U.S.C. 105. 
Aggregate compensation means the 

total of— 
(1) Basic pay received as an employee 

of the executive branch or as an em-
ployee outside the executive branch to 
whom the General Schedule applies; 

(2) Premium pay under 5 U.S.C. chap-
ter 53, subchapter IV; 

(3) Premium pay under 5 U.S.C. chap-
ter 55, subchapter V; 

(4) Incentive awards and perform-
ance-based cash awards under 5 U.S.C. 
chapters 45 and 53; 

(5) Recruitment and relocation incen-
tives under 5 U.S.C. 5753 and retention 
incentives under 5 U.S.C. 5754; 

(6) Extended assignment incentives 
under 5 U.S.C. 5757; 

(7) Supervisory differentials under 5 
U.S.C. 5755; 

(8) Post differentials under 5 U.S.C. 
5925; 

(9) Danger pay allowances under 5 
U.S.C. 5928; 

(10) Post differentials based on envi-
ronmental conditions for employees 
stationed in nonforeign areas under 5 
U.S.C. 5941(a)(2); 

(11) Physicians’ comparability allow-
ances under 5 U.S.C. 5948; 

(12) Continuation of pay under 5 
U.S.C. 8118; 

(13) Lump-sum payments in excess of 
the aggregate limitation on pay as re-
quired by § 530.204; and 

(14) Other similar payments author-
ized under title 5, United States Code, 
excluding— 

(i) Overtime pay under the Fair 
Labor Standards Act of 1938, as amend-
ed, and 5 CFR part 551; 

(ii) Severance pay under 5 U.S.C. 5595; 
(iii) Lump-sum payments for accu-

mulated and accrued annual leave upon 
separation under 5 U.S.C. 5551 or 5552; 

(iv) Back pay awarded to an em-
ployee under 5 U.S.C. 5596 because of an 
unjustified personnel action; 

(v) Student loan repayments under 5 
U.S.C. 5379; and 
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(vi) Nonforeign area cost-of-living al-
lowances under 5 U.S.C. 5941(a)(1). 

Aggregate limitation means the limita-
tion on aggregate compensation re-
ceived in any given calendar year as es-
tablished by 5 U.S.C. 5307. For an exec-
utive branch employee (including em-
ployees in Senior Executive Service po-
sitions paid under 5 U.S.C. 5383 and em-
ployees in senior-level or scientific or 
professional positions paid under 5 
U.S.C. 5376), a General Schedule em-
ployee in the legislative branch, or 
General Schedule employee in the judi-
cial branch (excluding those paid under 
28 U.S.C. 332(f), 603, and 604), the limi-
tation on aggregate compensation is 
equal to the rate for level I of the Exec-
utive Schedule in effect at the end of 
the applicable calendar year. For an 
employee in a Senior Executive Service 
position paid under 5 U.S.C. 5383 and an 
employee in a senior-level or scientific 
or professional position paid under 5 
U.S.C. 5376 covered by an applicable 
performance appraisal system that has 
been certified under 5 CFR part 430, 
subpart D, the limitation on aggregate 
compensation is equal to the total an-
nual compensation payable to the Vice 
President under 3 U.S.C. 104 at the end 
of a calendar year. 

Basic pay means the total amount of 
pay received at a rate fixed by law or 
administrative action for the position 
held by an employee, including any 
special rate under 5 CFR part 530, sub-
part B, or any locality-based com-
parability payment under 5 CFR part 
531, subpart F, or other similar pay-
ment or supplement under other legal 
authority, before any deductions. Basic 
pay includes night and environmental 
differentials for prevailing rate em-
ployees under 5 U.S.C. 5343(f) and 5 CFR 
532.511. Basic pay excludes additional 
pay of any other kind. 

Discretionary payment means a pay-
ment an agency has discretion to make 
or not to make to an employee. An ex-
tended assignment incentive under 5 
U.S.C. 5757 is a discretionary payment. 
However, other payments that are 
preauthorized to be made to an em-
ployee at a regular fixed rate each pay 
period are not discretionary payments. 

Employee has the meaning given that 
term in 5 U.S.C. 2105. 

Estimated aggregate compensation 
means the agency’s projection of the 
aggregate compensation an employee 
actually would receive during a cal-
endar year but for application of the 
aggregate limitation to future pay-
ments. This projection must be based 
upon known factors. Estimated aggre-
gate compensation includes— 

(1) The total amount of basic pay the 
employee will receive during the cal-
endar year; 

(2) Any lump-sum payment of excess 
amounts from a previous calendar 
year, as described in § 530.204; 

(3) The total amount of nondis-
cretionary payments the employee 
would be entitled to receive during the 
calendar year; and 

(4) The total amount of discretionary 
payments the employee would be au-
thorized to receive during the calendar 
year. 

[69 FR 70360, Dec. 6, 2004, as amended at 70 
FR 25739, May 13, 2005] 

§ 530.203 Administration of aggregate 
limitation on pay. 

(a) Except as provided in paragraph 
(b) of this section, no executive branch 
employee or General Schedule em-
ployee in the legislative branch (or 
General Schedule employee in the judi-
cial branch, excluding those paid under 
28 U.S.C. 332(f), 603, and 604), may re-
ceive any allowance, differential, 
bonus, award, or other similar cash 
payment under title 5, United States 
Code, in any calendar year which, in 
combination with the employee’s basic 
pay (whether received under title 5, 
United States Code, or otherwise), 
would cause the employee’s aggregate 
compensation to exceed the rate for 
level I of the Executive Schedule on 
the last day of that calendar year (i.e., 
the aggregate limitation). 

(b)(1) Subject to paragraph (b)(2) of 
this section, an employee in a Senior 
Executive Service position paid under 5 
U.S.C. 5383 and an employee in a sen-
ior-level or scientific or professional 
position paid under 5 U.S.C. 5376 may 
not receive any allowance, differential, 
bonus, award, or other similar cash 
payment under title 5, United States 
Code, in any calendar year which, in 
combination with the employee’s basic 
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pay, would cause the employee’s aggre-
gate compensation to exceed the rate 
of pay for level I of the Executive 
Schedule. 

(2) An employee covered by a per-
formance appraisal system that has 
been certified under 5 CFR part 430, 
subpart D, may not receive any allow-
ance, differential, bonus, award, or 
other similar cash payment under title 
5, United States Code, in any calendar 
year which, in combination with the 
employee’s basic pay, would cause the 
employee’s aggregate compensation to 
exceed the total annual compensation 
payable to the Vice President under 3 
U.S.C. 104 on the last day of that cal-
endar year (i.e., the aggregate limita-
tion). 

(3) An agency must make corrective 
actions as provided in paragraphs (g) 
and (h) of this section if the agency un-
derestimated or overestimated an em-
ployee’s aggregate compensation in a 
calendar year as a result of receiving 
or losing certification of its applicable 
performance appraisal system under 5 
CFR part 430, subpart D. 

(c) The aggregate limitations de-
scribed in paragraphs (a) and (b) of this 
section apply to the aggregate com-
pensation an employee actually re-
ceived during the calendar year with-
out regard to when the compensation 
was earned. 

(d) When an agency authorizes a dis-
cretionary payment for an employee, 
the agency must defer any portion of 
such payment that, when added to the 
estimated aggregate compensation the 
employee is projected to receive, would 
cause the employee’s aggregate com-
pensation during the calendar year to 
exceed the applicable aggregate limita-
tion. Any portion of a discretionary 
payment deferred under this paragraph 
must be available for payment as pro-
vided in § 530.204. When a discretionary 
payment is authorized but not required 
to be paid in the current calendar year, 
an agency official’s decision to set the 
payment date in the next calendar year 
is not considered a deferral under this 
paragraph. 

(e) An agency may not defer or dis-
continue nondiscretionary payments 
for any period of time to make a dis-
cretionary payment that would other-
wise cause an employee’s pay to exceed 

the applicable aggregate limitation. An 
agency may not defer or discontinue 
basic pay under any circumstance. 

(f) If, after an agency defers discre-
tionary payments as required by para-
graph (d) of this section, the estimated 
aggregate compensation to which an 
employee is entitled exceeds the appli-
cable aggregate limitation, the agency 
must defer all nondiscretionary pay-
ments (other than basic pay) as nec-
essary to avoid payments in excess of 
that limitation. An agency must defer 
all nondiscretionary payments at the 
time when otherwise continuing to pay 
such payments would cause an employ-
ee’s estimated aggregate compensation 
for that calendar year to exceed the ap-
plicable aggregate limitation. An agen-
cy must pay any portion of a nondis-
cretionary payment deferred under this 
paragraph at a later date, as provided 
in § 530.204. 

(g)(1) If an agency determines that it 
underestimated an employee’s aggre-
gate compensation at an earlier date in 
the calendar year, or the aggregate 
limitation applicable to the employee 
is reduced during the calendar year, 
the sum of the employee’s remaining 
payments of basic pay may exceed the 
difference between the aggregate com-
pensation the employee has actually 
received to date in that calendar year 
and the applicable aggregate limita-
tion. In such cases, the employee will 
become indebted to the Federal Gov-
ernment for any amount paid in excess 
of the applicable aggregate limitation. 
The head of the agency may waive the 
debt under 5 U.S.C. 5584, if warranted. 

(2) To the extent that any excess 
amount is attributable to amounts 
that should have been deferred and 
would have been payable at the begin-
ning of the next calendar year, an 
agency must extinguish the excess 
amount on January 1 of the next cal-
endar year. As part of the correction of 
the error, the agency must deem the 
excess amount to have been paid on 
January 1 of the next calendar year 
(when the debt was extinguished) as if 
it were a deferred excess payment, as 
described in § 530.204, and must consider 
this deemed deferred excess payment 
to be part of the employee’s aggregate 
compensation for the new calendar 
year. 
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(h) If an agency determines that it 
overestimated an employee’s aggregate 
compensation at an earlier date in the 
calendar year, which caused the agency 
to defer payments unnecessarily under 
this section, or the aggregate limita-
tion applicable to the employee is in-
creased during the calendar year, the 
agency may make appropriate correc-
tive payments to the employee during 
the calendar year, notwithstanding 
§ 530.204. 

[69 FR 70360, Dec. 6, 2004, as amended at 70 
FR 25740, May 13, 2005] 

§ 530.204 Payment of excess amounts. 
(a) An agency must pay the amounts 

that were deferred because they were 
in excess of the aggregate limitation 
(as described in § 530.203) as a lump-sum 
payment at the beginning of the fol-
lowing calendar year, except as other-
wise provided in this section. This pay-
ment is part of the employee’s aggre-
gate compensation for the new cal-
endar year. 

(b) If a lump-sum payment under 
paragraph (a) of this section causes an 
employee’s estimated aggregate com-
pensation to exceed the aggregate limi-
tation in the current calendar year, an 
agency must consider only the employ-
ee’s basic pay that is expected to be 
paid in the current year in determining 
the extent to which the lump-sum pay-
ment may be paid. An agency must 
defer all other payments, as provided 
in § 530.203, in order to pay as much of 
the lump-sum excess amount as pos-
sible. Any payments deferred under 
this paragraph, including any portion 
of the lump-sum excess amount that 
was not payable, are payable at the be-
ginning of the next calendar year, as 
provided in paragraph (a) of this sec-
tion. 

(c) If an employee transfers to an-
other agency, the gaining agency is re-
sponsible for making any lump-sum 
payment required by paragraph (a) of 
this section. The previous employing 
agency must provide the gaining agen-
cy with documentation regarding the 
employee’s excess amount, as provided 
in § 530.205. The previous employing 
agency must provide a fund transfer 
equal to the total cost of the lump-sum 
payment to the gaining agency 
through the Department of the Treas-

ury’s Intra-Governmental Payment 
and Collection System. If an employee 
leaves Federal service, the employing 
agency is responsible for making the 
lump-sum payment to the employee as 
provided in paragraph (d) of this sec-
tion. 

(d) An agency must pay any excess 
amount regardless of the calendar year 
limitation under the following condi-
tions: 

(1) If an employee dies, the employ-
ing agency must pay the entire excess 
amount as part of the settlement of ac-
counts, in accordance with 5 U.S.C. 
5582. 

(2) If an employee separates from 
Federal service, the employing agency 
must pay the entire excess amount fol-
lowing a 30-day break in service. If the 
individual is reemployed in the Federal 
service within the same calendar year 
as the separation, any previous pay-
ment of an excess amount must be con-
sidered part of that year’s aggregate 
compensation for the purpose of apply-
ing the aggregate limitation for the re-
mainder of the calendar year. 

§ 530.205 Records. 

An agency must maintain appro-
priate records to administer this sub-
part and must transfer such records to 
any agency to which an employee may 
transfer. An agency must make such 
records available to any agency that 
may employ the employee later during 
the same calendar year. An agency’s 
records must document the source of 
any deferred excess amount remaining 
to the employee’s credit at the time of 
separation from the agency. In the case 
of an employee who separates from 
Federal service for at least 30 days, the 
agency records also must document 
any payment of a deferred excess 
amount made by the agency after sepa-
ration. 

Subpart C—Special Rate Sched-
ules for Recruitment and Re-
tention 

SOURCE: 70 FR 31287, May 31, 2005, unless 
otherwise noted. 

VerDate Aug<31>2005 00:26 Feb 07, 2006 Jkt 208008 PO 00000 Frm 00365 Fmt 8010 Sfmt 8010 Y:\SGML\208008.XXX 208008



356 

5 CFR Ch. I (1–1–06 Edition) § 530.301 

GENERAL PROVISIONS 

§ 530.301 Purpose and applicability. 
(a) Purpose. This subpart contains 

OPM regulations implementing 5 
U.S.C. 5305, which authorizes the estab-
lishment of special rates of pay for 
Federal employees in executive agen-
cies to address significant recruitment 
or retention problems. This subpart 
also contains rules for determining an 
employee’s rate of pay when a special 
rate schedule is established, increased, 
decreased, or discontinued, or when 
conditions for coverage under a special 
rate schedule are changed. All other 
pay actions for special rate employees 
are governed by the pay-setting rules 
in 5 CFR parts 531 and 536. 

(b) Applicability. Except as explained 
in § 530.303(a), this subpart applies only 
to GS employees. 

§ 530.302 Definitions. 
In this subpart: 
Agency means an executive agency as 

defined in 5 U.S.C. 105. 
Authorized agency official means the 

head of the agency or an official who is 
authorized to act for the head of the 
agency in the matter concerned. 

Employee has the meaning given that 
term in 5 U.S.C. 2105. 

General Schedule or GS means the 
classification and pay system estab-
lished under 5 U.S.C. chapter 51 and 
subchapter III of chapter 53. It also re-
fers to the pay schedule of GS rates es-
tablished under 5 U.S.C. 5332, as ad-
justed under 5 U.S.C. 5303 or other law 
(including GS rates payable to GM em-
ployees). Law enforcement officers 
(LEOs) receiving LEO special base 
rates are covered by the GS classifica-
tion and pay system, but receive higher 
base rates of pay in lieu of GS rates at 
grades GS–3 through GS–10. 

GM employee has the meaning given 
that term in 5 CFR 531.203. 

GS rate means a rate of basic pay 
within the General Schedule, excluding 
any LEO special base rate and addi-
tional pay of any kind such as locality 
payments or special rate supplements. 
A rate payable to a GM employee is 
considered a GS rate. 

Highest applicable rate range means 
the rate range applicable to an employ-
ee’s position that provides the highest 

rates of basic pay, excluding any re-
tained rates. For example, a rate range 
of special rates may exceed an applica-
ble locality rate range. In certain cir-
cumstances, the highest applicable rate 
range may consist of two types of pay 
rates from different pay schedules— 
e.g., a range where special rates (based 
on a fixed dollar supplement) are high-
er in the lower portion of the range and 
locality rates are higher in the higher 
portion of the range. 

Law enforcement officer or LEO has 
the meaning given that term in 5 CFR 
550.103. 

LEO special base rate means a special 
base rate established for GS law en-
forcement officers at grades GS–3 
through GS–10 under section 403 of the 
Federal Employees Pay Comparability 
Act of 1990 (section 529 of Pub. L. 101– 
509, November 5, 1990, as amended) 
which is used in lieu of a GS rate. 

Locality payment has the meaning 
given that term in 5 CFR 531.602. 

Locality rate means a GS rate or an 
LEO special base rate, if applicable, 
plus any applicable locality payment. 

Official worksite means the official lo-
cation of an employee’s position of 
record as determined under 5 CFR 
531.605. Official worksite is synonymous 
with the term ‘‘official duty station’’ 
as used in 5 U.S.C. 5305(i). 

OPM means the Office of Personnel 
Management. 

Pay schedule means a set of rate 
ranges established for GS employees 
under a single authority—i.e., the Gen-
eral Schedule, an LEO special base rate 
schedule (for grades GS–3 through 10), a 
locality rate schedule based on GS 
rates, a locality rate schedule based on 
LEO special base rates (for grades GS– 
3 through 10), a special rate schedule 
under this subpart, or a similar sched-
ule under 38 U.S.C. 7455. A pay schedule 
applies to or covers a defined category 
of employees based on established cov-
erage conditions (e.g., official work-
site, occupation). A pay schedule is 
considered to apply to or cover an em-
ployee who meets the established cov-
erage conditions even when a rate 
under that schedule is not currently 
payable to the employee because of a 
higher pay entitlement under another 
pay schedule. 
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Position of record means an employ-
ee’s official position (defined by grade, 
occupational series, employing agency, 
LEO status, and any other condition 
that determines coverage under a pay 
schedule (other than official work-
site)), as documented on the employ-
ee’s most recent Notification of Per-
sonnel Action (Standard Form 50 or 
equivalent) and current position de-
scription, excluding any position to 
which the employee is temporarily de-
tailed. For an employee whose change 
in official position is followed within 3 
workdays by a reduction in force re-
sulting in the employee’s separation 
before he or she is required to report 
for duty in the new position, the posi-
tion of record in effect immediately be-
fore the position change is deemed to 
remain the position of record through 
the date of separation. 

Rate of basic pay means the rate of 
pay fixed by law or administrative ac-
tion for the position held by an em-
ployee before any deductions, including 
a GS rate, an LEO special base rate, a 
locality rate, a special rate under this 
subpart or a similar rate under 38 
U.S.C. 7455, or a retained rate under 5 
CFR 359.705 or 5 CFR part 536, but ex-
cluding additional pay of any other 
kind. 

Rate range or range means the range 
of rates of basic pay for a grade within 
an established pay schedule, excluding 
any retained rate. A rate range may 
consist of GS rates, LEO special base 
rates, locality rates, special rates, or 
similar rates under other legal author-
ity. 

Retained rate means a rate above the 
maximum rate of the rate range appli-
cable to the employee which is payable 
under 5 CFR part 536 or, for a former 
member of the Senior Executive Serv-
ice, under 5 CFR 359.705. 

Special rate means a rate of pay with-
in a special rate schedule established 
under this subpart. 

Special rate schedule means a pay 
schedule established under this subpart 
to provide higher rates of pay for speci-
fied categories of GS positions or em-
ployees at one or more grades. An in-
creased or decreased special rate sched-
ule refers to an increase or decrease in 
one or more rate ranges within that 
schedule. 

Special rate supplement means the por-
tion of a special rate paid above an em-
ployee’s GS rate after applying any ap-
plicable pay limitation. For a law en-
forcement officer receiving an LEO 
special base rate who is also entitled to 
a special rate, a special rate supple-
ment increases the LEO’s pay only to 
the extent that the resulting special 
rate exceeds the LEO’s rate of basic 
pay. The payable amount of a special 
rate supplement is subject to the Exec-
utive Level IV limitation, as provided 
in § 530.304(a). 

§ 530.303 Coverage. 

(a) Under 5 U.S.C. 5305, OPM may es-
tablish special rates for employees paid 
under a statutory pay system (as de-
fined in 5 U.S.C. 5302(1)) or any other 
pay system established by or under 
Federal statute for civilian positions in 
the executive branch. Special rates 
apply only to GS employees unless the 
approved schedule coverage criteria 
specifically state otherwise. OPM will 
establish special rate schedules cov-
ering employees under a non-GS pay 
system only at the request of the agen-
cy responsible for administering that 
system. For employees covered by a 
non-GS pay system, the responsible 
agency is subject to the requirements 
in 5 U.S.C. 5305. To the extent the stat-
utory or regulatory provisions gov-
erning the non-GS pay system differ 
from the regulatory provisions of this 
subpart, the responsible agency must 
follow policies that are consistent as 
possible with this subpart. 

(b) An employee’s coverage under a 
special rate schedule is subject to the 
coverage conditions established by 
OPM for that schedule, except as pro-
vided in paragraph (c) of this section. 
The coverage conditions for a special 
rate schedule may be based on occupa-
tion, grade, employing agency, geo-
graphic location of official worksite, or 
other factors OPM may determine to 
be appropriate. An agency determina-
tion as to whether an employee meets 
the coverage conditions for a special 
rate schedule must be based on the em-
ployee’s position of record and official 
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worksite. An agency also may be re-
quired to consider other employee-spe-
cific factors established by OPM to de-
termine special rate coverage, such as 
special qualifications or certifications. 

(c) An agency must pay the applica-
ble special rate to any employee who 
meets the coverage conditions estab-
lished by OPM with respect to a special 
rate schedule unless an authorized 
agency official determines that a cat-
egory of employees of the agency will 
not be covered by a proposed or exist-
ing special rate schedule, subject to the 
following requirements: 

(1) An authorized agency official may 
determine that a category of employ-
ees of the agency will not be covered by 
a special rate request or a proposed 
new special rate schedule. The official 
must provide written notice to OPM 
that identifies the specific category or 
categories of employees who will not 
be covered by the special rate schedule. 
The notice must be received by OPM 
before the effective date of the new 
special rate schedule. 

(2) An authorized agency official may 
remove a category of employees of the 
agency from coverage under an exist-
ing special rate schedule. The official 
must provide written notice to OPM 
that identifies the specific category or 
categories of employees who will not 
be covered by the special rate schedule. 
The loss of coverage under a special 
rate schedule will become effective on 
the first day of the first pay period be-
ginning on or after the date of the no-
tice to OPM. 

(d) An employee covered by a special 
rate schedule is not entitled to a spe-
cial rate for any purpose with respect 
to any period during which the em-
ployee is entitled to a higher rate of 
basic pay under any other legal author-
ity. For example, an employee is not 
entitled to a special rate if he or she is 
entitled to a higher locality rate or a 
retained rate. 

§ 530.304 Establishing or increasing 
special rates. 

(a) OPM may increase the minimum 
rates of pay otherwise payable to a cat-
egory of employees in one or more 
areas or locations, grades or levels, oc-
cupational groups, series, classes, or 
subdivisions thereof, when it is nec-

essary to address existing or likely sig-
nificant recruitment or retention dif-
ficulties. OPM will consider the cir-
cumstances listed in paragraph (b) of 
this section and the factors listed in 
§ 530.306 when evaluating the need for 
special rates. When OPM establishes a 
minimum special rate under this au-
thority, corresponding increases also 
may be made in one or more of the re-
maining rates of the affected grade or 
level. For any given grade, a minimum 
special rate may not exceed the max-
imum rate of basic pay for the rate 
range (excluding any locality rate, 
other special rate, or similar payment 
under other legal authority) by more 
than 30 percent. A special rate is not 
payable if it exceeds the rate for level 
IV of the Executive Schedule. 

(b) The circumstances considered by 
OPM in evaluating the need for special 
rates are the following: 

(1) Rates of pay offered by non-Fed-
eral employers which are significantly 
higher than those payable by the Gov-
ernment within the area, location, oc-
cupational group, or other category of 
positions under GS pay system; 

(2) The remoteness of the area or lo-
cation involved; 

(3) The undesirability of the working 
conditions or the nature of the work 
involved (including exposure to toxic 
substances or other occupational haz-
ards); or 

(4) Any other circumstances OPM 
considers appropriate. 

(c) In setting the level of special 
rates within a rate range for a category 
of employees, OPM will compute the 
special rate supplement by adding a 
fixed dollar amount or a fixed percent-
age to all GS rates within that range, 
except that an alternate method may 
be used for grades GS–1 and GS–2, 
where within-grade increases vary 
throughout the range. 

(d) If OPM establishes a special rate 
schedule that covers only law enforce-
ment officers, OPM may compute the 
special rate supplement for grades GS– 
3 through 10 as a fixed percentage of 
LEO special base rates instead of GS 
rates. With respect to such a schedule, 
references to GS rates in § 530.307 are 
deemed to be references to LEO special 
base rates. 
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§ 530.305 Agency requests for new or 
increased special rates. 

(a) An agency may request that a 
special rate schedule be established or 
increased or that its employees be cov-
ered by an existing special rate sched-
ule at any time. An authorized agency 
official in the agency headquarters of-
fice must submit to OPM any request 
to establish or increase special rates 
for a category of agency employees. 
The request must include a certifi-
cation by the authorized agency offi-
cial that the requested special rates 
are necessary to ensure adequate staff-
ing levels to accomplish the agency’s 
mission. 

(b) The authorized agency official is 
responsible for submitting complete 
supporting data for any request for new 
or higher special rates. OPM may re-
quire that the supporting data include 
a survey of prevailing non-Federal pay 
rates in the relevant labor market. 

(c) OPM may coordinate an agency 
special rate request with other agen-
cies that have similar categories of em-
ployees. OPM may designate a lead 
agency to assist in coordinating the 
collection of relevant data. Each af-
fected agency is responsible for submit-
ting complete supporting data upon re-
quest to OPM or the lead agency, as ap-
propriate, unless the agency deter-
mines that a category of its employees 
will not be covered by the proposed 
special rate schedule, as provided in 
§ 530.303(c). 

§ 530.306 Evaluating agency requests 
for new or increased special rates. 

(a) In evaluating agency requests for 
new or increased special rates, OPM 
may consider the following factors: 

(1) The number of existing vacant po-
sitions and the length of time they 
have been vacant; 

(2) The number of employees who 
have quit (i.e., voluntarily left Federal 
service), including, when available, a 
subcount of the number of employees 
who quit to take a comparable position 
offering higher pay; 

(3) Evidence to support a conclusion 
that recruitment or retention problems 
likely will develop (if such problems do 
not already exist) or will worsen; 

(4) The number of vacancies an agen-
cy tried to fill, compared to the num-
ber of hires and offers made; 

(5) The nature of the existing labor 
market; 

(6) The degree to which an agency 
has considered and used other available 
pay flexibilities to alleviate staffing 
problems, including the superior quali-
fications and special needs pay-setting 
authority in 5 CFR 531.212 and recruit-
ment, relocation, and retention incen-
tives under 5 CFR part 575; 

(7) The degree to which an agency 
has considered relevant non-pay solu-
tions to staffing problems, such as con-
ducting an aggressive recruiting pro-
gram, using appropriate appointment 
authorities, redesigning jobs, estab-
lishing training programs, and improv-
ing working conditions; 

(8) The effect of the staffing problem 
on the agency’s mission; and 

(9) The level of non-Federal rates 
paid for comparable positions. Data on 
non-Federal salary rates may be sup-
plemented, if appropriate, by data on 
Federal salary rates for comparable po-
sitions established under a non-GS pay 
system. 

(b) In determining the level at which 
to set special rates, OPM may consider 
the following factors: 

(1) The pay levels that, in OPM’s 
judgment, are necessary to recruit or 
retain an adequate number of qualified 
employees based on OPM’s findings 
with respect to the factors set forth in 
paragraph (a) of this section; 

(2) The dollar costs that will be in-
curred if special rates are not author-
ized; 

(3) The level of pay for comparable 
positions; and 

(4) The need to provide for a reason-
able progression in pay from lower 
grade levels to higher grade levels to 
avoid pay alignment problems (e.g., 
such as might result from applying the 
two-step promotion rule in 5 U.S.C. 
5334(b)). 

(c) No one factor or combination of 
factors specified in paragraph (a) or (b) 
of this section requires OPM to estab-
lish or increase special rates or to set 
special rates at any given level. 

VerDate Aug<31>2005 00:26 Feb 07, 2006 Jkt 208008 PO 00000 Frm 00369 Fmt 8010 Sfmt 8010 Y:\SGML\208008.XXX 208008



360 

5 CFR Ch. I (1–1–06 Edition) § 530.307 

§ 530.307 OPM review and adjustment 
of special rate schedules. 

(a) OPM may review an established 
special rate schedule at any time to de-
termine whether that schedule should 
be increased, decreased, or discon-
tinued, taking into account the cir-
cumstances listed in § 530.304(b) and the 
factors listed in § 530.306 that led to es-
tablishing the schedule. An authorized 
agency official may request that OPM 
conduct such a review of one or more 
special rate schedules. 

(b) OPM may designate lead agencies 
to assist in the review of designated 
special rate schedules and to coordi-
nate the collection of relevant data. 
Each affected agency is responsible for 
submitting complete supporting data 
upon request to OPM or the lead agen-
cy, as appropriate. 

(c) OPM will adjust a special rate 
schedule by determining the amount of 
the special rate supplement to be paid 
on top of the current GS rate for each 
rate range within the schedule. OPM 
will determine the extent to which spe-
cial rate supplements are to be ad-
justed (increased or decreased), if at 
all, and when the special rate supple-
ments are to be adjusted. As provided 
in 5 U.S.C. 5305(d), special rate schedule 
adjustments made by OPM have the 
force and effect of statute. 

(d)(1) For special rate schedules com-
puted by applying a fixed-percentage 
supplement on top of each GS rate 
within a rate range, OPM may require 
that a change in the underlying GS 
rate automatically results in an ad-
justed special rate schedule, unless 
OPM determines that an adjustment in 
the supplement percentage is appro-
priate for one or more special rate 
schedules. 

(2) For special rate schedules com-
puted by applying a fixed-dollar supple-
ment on top of each GS rate within a 
rate range, OPM may require that spe-
cial rate supplements generally be ad-
justed to reflect the increase in GS 
rates, unless OPM determines that a 
different adjustment is appropriate for 
one or more special rate schedules. 

(e) If OPM determines that a special 
rate schedule, or a rate range within a 
special rate schedule, is no longer 
needed to ensure satisfactory recruit-
ment or retention of qualified employ-

ees, OPM may discontinue the schedule 
or rate range. Consistent with 
§ 530.303(d), if all employees and posi-
tions covered by a special rate schedule 
or rate range are entitled to a higher 
rate of basic pay, the schedule or rate 
range (as applicable) will be automati-
cally discontinued. 

(f) OPM may change the established 
conditions for coverage under a special 
rate schedule at any time based on a 
reevaluation of the circumstances and 
factors that led to establishing the 
schedule. Expansion of coverage is 
equivalent to establishing a special 
rate schedule for a category of affected 
employees. Reduction of coverage is 
the equivalent of discontinuing a spe-
cial rate schedule for a category of af-
fected employees. 

(g) When a special rate schedule is 
adjusted or discontinued, or when there 
is a change in a schedule’s coverage 
criteria, the rate of pay for affected 
employees must be set as provided in 
§§ 530.321 through 530.323. 

§ 530.308 Treatment of special rate as 
basic pay. 

Except as otherwise specifically pro-
vided under other legal authority, a 
special rate is considered a rate of 
basic pay only for the following pur-
poses: 

(a) The purposes for which a locality 
rate is considered to be a rate of basic 
pay in computing other payments or 
benefits, to the extent provided by 5 
CFR 531.610, except as otherwise pro-
vided in paragraphs (b) through (d) of 
this section; 

(b) Computation of nonforeign area 
cost-of-living allowances and post dif-
ferentials under 5 U.S.C. 5941 and 5 CFR 
part 591, subpart B; 

(c) Computation of foreign area post 
differentials under 5 U.S.C. 5925(a) and 
danger pay allowances under 5 U.S.C. 
5928; and 

(d) Application of pay administration 
provisions for prevailing rate employ-
ees which consider rates of basic pay 
under the GS pay system in setting pay 
(except as otherwise provided in 5 CFR 
part 532), subject to the requirement 
that, if the employee’s actual special 
rate would not apply at the official 
worksite for the prevailing rate posi-
tion, a special rate may be used only if 
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it is a corresponding special rate on a 
special rate schedule that would cover 
the employee if his or her GS position 
of record were located at the same offi-
cial worksite as the prevailing rate po-
sition, consistent with the geographic 
conversion rule in 5 CFR 531.205. 

§ 530.309 Miscellaneous provisions. 

(a) A special rate may be paid only 
for those hours for which an employee 
is in a pay status. 

(b) A pay increase caused by an em-
ployee becoming entitled to a new or 
higher special rate supplement is not 
an equivalent increase in pay within 
the meaning of 5 U.S.C. 5335. (See 5 
CFR 531.407(c).) 

(c) A special rate is included in an 
employee’s total remuneration, as de-
fined in 5 CFR 551.511(b), and straight 
time rate of pay, as defined in 5 CFR 
551.512(b), for the purpose of overtime 
pay computations under the Fair Labor 
Standards Act of 1938, as amended. 

(d) The reduction or termination of 
an employee’s special rate supplement 
in accordance with the requirements of 
this subpart is not an adverse action 
under 5 CFR part 752, subpart D, or an 
action under 5 CFR 930.214. 

SETTING AN EMPLOYEE’S RATE OF PAY 

§ 530.321 General. 

(a) This section and §§ 530.322 and 
530.323 provide conversion rules for set-
ting an employee’s pay when a special 
rate schedule is established, increased, 
decreased, or discontinued, or when an 
employee’s coverage under an existing 
special rate schedule is affected by a 
change in coverage criteria. These con-
version rules do not apply to changes 
in an employee’s special rate entitle-
ments based on a change in the em-
ployee’s position of record or official 
worksite. Pay-setting rules for other 
personnel actions affecting special rate 
employees are provided in 5 CFR parts 
531 and 536. For example, if an em-
ployee becomes covered by a special 
rate schedule as a result of a change in 
the employee’s official worksite, the 
geographic conversion rule in 5 CFR 
531.205 must be used to set the employ-
ee’s rate(s) of basic pay in the new lo-
cation before considering any other si-

multaneous pay action (other than a 
general pay adjustment). 

(b) The conversion rules in §§ 530.322 
and 530.323 are considered general pay 
adjustments for the purpose of apply-
ing 5 CFR 531.206 (dealing with the 
order of precedence for processing si-
multaneous pay actions). The rate(s) of 
pay resulting from these conversion 
rules are considered the employee’s ex-
isting rate(s) of pay before processing 
the next simultaneous pay action in 
the order of precedence. 

§ 530.322 Setting pay when a special 
rate schedule is newly established 
or increased. 

(a) General rule. When an employee 
holds a position that becomes covered 
by a newly established special rate 
schedule (including a schedule for 
which coverage is expanded) or in-
creased special rate schedule (including 
an increased special rate range within 
a schedule), the agency must set the 
employee’s rate of pay at the step or 
rate of the grade on the new special 
rate schedule that corresponds to the 
employee’s existing numerical step or 
rate (as in effect immediately before 
the new special rate schedule takes ef-
fect), except as otherwise provided in 
this section. The corresponding special 
rate is determined by adding the appli-
cable special rate supplement on top of 
the employee’s GS rate, subject to the 
limitation that no special rate may ex-
ceed the rate for level IV of the Execu-
tive Schedule. For an employee receiv-
ing an LEO special base rate, add the 
applicable special rate supplement to 
the GS rate for the employee’s grade 
and step, except as otherwise provided 
under § 530.304(d). 

(b) Employee entitled to a higher rate of 
basic pay. As provided in § 530.303(d), if 
an employee meeting the coverage con-
ditions for a newly established or in-
creased special rate schedule is enti-
tled to a higher rate of basic pay under 
other legal authority, the employee 
must be paid at that higher rate. 

(c) Employee receiving a retained rate. 
When an employee is receiving a re-
tained rate immediately before the em-
ployee’s position is covered by a newly 
established or increased special rate 
schedule, the agency must determine 
the employee’s rate of pay consistent 
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with the requirements in 5 CFR part 
536, subpart C (or 5 CFR 359.705 for a 
former member of the Senior Executive 
Service receiving a retained rate under 
that section). 

§ 530.323 Setting pay when a special 
rate is discontinued or decreased. 

(a) General. This section applies when 
a special rate applicable to a position 
is discontinued or decreased because 
of— 

(1) A reduction or termination of the 
rates of the special rate schedule (or of 
rates of a rate range within a sched-
ule); or 

(2) The reduction in the scope of cov-
erage of the special rate schedule. 

(b) Employee entitled to pay retention. 
When a special rate applicable to a po-
sition is discontinued or decreased, and 
an employee holding the position is en-
titled to pay retention under 5 CFR 
part 536 as a result, the employee’s rate 
of pay must be set consistent with the 
requirements in 5 CFR part 536, subpart 
C. 

(c) Employee not entitled to pay reten-
tion. When a special rate applicable to 
a position is discontinued or decreased, 
and an employee holding the position 
is not entitled to pay retention under 5 
CFR part 536, the employee’s rate of 
pay is set in the highest applicable rate 
range at the grade and step (or rate) 
that corresponds to the grade and step 
(or rate) for the employee’s existing 
special rate (as in effect immediately 
before the schedule change). 

(d) Employee receiving a retained rate. 
When a special rate applicable to a po-
sition is discontinued or decreased, and 
the employee holding the position is 
receiving a retained rate immediately 
before the schedule change, the em-
ployee’s rate of pay must be set con-
sistent with the requirements in 5 CFR 
part 536, subpart C (or 5 CFR 359.705 for 
a former member of the Senior Execu-
tive Service receiving a retained rate 
under that section). 

PART 531—PAY UNDER THE 
GENERAL SCHEDULE 

Subpart A [Reserved] 

Subpart B—Determining Rate of Basic Pay 

GENERAL PROVISIONS 

Sec. 
531.201 Purpose. 
531.202 Coverage. 
531.203 Definitions. 
531.204 Entitlement to other rates of pay. 
531.205 Converting pay upon change in loca-

tion of employee’s official worksite. 
531.206 Order of processing simultaneous 

pay actions. 
531.207 Applying annual pay adjustments. 

SETTING PAY WHEN APPOINTMENT OR POSITION 
CHANGES 

531.211 Setting pay for a newly appointed 
employee. 

531.212 Superior qualifications and special 
needs pay-setting authority. 

531.213 Setting pay upon change in position 
without a change in grade. 

531.214 Setting pay upon promotion. 
531.215 Setting pay upon demotion. 
531.216 Setting pay when an employee 

moves from a Department of Defense or 
Coast Guard nonappropriated fund in-
strumentality. 

531.217 Special conversion rules for certain 
non-GS employees. 

USING A HIGHEST PREVIOUS RATE UNDER THE 
MAXIMUM PAYABLE RATE RULE 

531.221 Maximum payable rate rule. 
531.222 Rates of basic pay that may be used 

as the highest previous rate. 
531.223 Rates of basic pay that may not be 

used as the highest previous rate. 

SPECIAL RULES FOR GM EMPLOYEES 

531.241 Retaining and losing GM status. 
531.242 Setting pay upon loss of GM status. 
531.243 Promotion of a GM employee. 
531.244 Adjusting a GM employee’s rate at 

the time of an annual pay adjustment. 
531.245 Computing locality rates and special 

rates for GM employees. 
531.246 Within-grade increases for GM em-

ployees. 
531.247 Maximum payable rate rule for GM 

employees. 

Subpart C [Reserved] 

Subpart D—Within-Grade Increases 

531.401 Principal authorities. 
531.402 Employee coverage. 
531.403 Definitions. 
531.404 Earning within-grade increase. 
531.405 Waiting periods for within-grade in-

crease. 
531.406 Creditable service. 
531.407 Equivalent increase determinations. 
531.408 [Reserved] 
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