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Office of the Secretary, USDA § 1.173 

purposes of a request for judicial re-
view as provided in § 1.175(a). 

[45 FR 6587, Jan. 29, 1980, as amended at 60 
FR 8458, Feb. 14, 1995] 

§ 1.171 Intervention. 
Intervention under these rules shall 

not be allowed, except that, in the dis-
cretion of the Judicial Officer, or the 
Judge, any person showing a substan-
tial interest in the outcome of the pro-
ceeding shall be permitted to partici-
pate in oral or written argument pur-
suant to §§ 1.169 and 1.170. 

[45 FR 6587, Jan. 29, 1980, as amended at 60 
FR 8458, Feb. 14, 1995] 

§ 1.172 Motions and requests. 
(a) General. All motions and requests 

shall be filed with the Hearing Clerk, 
and shall be served upon the parties, 
except those made on record during the 
oral hearing. The Judge shall rule upon 
all motions and requests filed or made 
prior to the filing of the certification 
of the transcript or recording. There-
after, the Judicial Officer will rule on 
any motions or requests. 

(b) Motions entertained. Any motion 
will be entertained except a motion to 
dismiss on the pleadings. All motions 
and requests concerning the complaint 
must be made within the time allowed 
for filing an answer. 

(c) Contents. All written motions and 
requests shall state the particular 
order, ruling, or action desired and the 
grounds therefor. 

(d) Response to motions in request. 
Within ten days after service of any 
written motion or request, or within 
such shorter or longer period as may be 
fixed by the Judge or the Judicial Offi-
cer the opposing party may file a re-
sponse to the motion or request. 

(e) Certification to the judicial officer. 
The submission or certification of any 
motion, request, objection, or other 
question to the Judicial Officer prior to 
the time when the Judge’s certification 
of the transcript is filed with the Hear-
ing Clerk, shall be made by and in the 
discretion of the Judge. The Judge may 
either rule upon or certify the motion, 
request, objection, or other question to 
the Judicial Officer, but not both. 

[45 FR 6587, Jan. 29, 1980, as amended at 60 
FR 8458, Feb. 14, 1995] 

§ 1.173 Judges. 

(a) Assignment. No Judge shall be as-
signed to serve in any proceeding who 
(1) has any pecuniary interest in any 
matter or business involved in the pro-
ceeding, (2) is related within the third 
degree by blood or marriage to any 
party to the proceeding, or (3) has par-
ticipated in the investigation pre-
ceding the institution of the pro-
ceeding or in determination that it 
should be instituted or in the prepara-
tion of the moving paper or in the de-
velopment of the evidence to be intro-
duced therein. 

(b) Disqualification of Judge. (1) Any 
party to the proceeding may, by mo-
tion made to the Judge, request that 
the Judge disqualify himself or herself 
and withdraw from the proceeding. 
Such motion shall set forth with par-
ticularity the alleged disqualification. 
The Judge may then either rule upon 
or certify the motion to the Judicial 
Officer, but not both. 

(2) A Judge will withdraw from any 
proceeding in which the Judge deems 
himself or herself disqualified for any 
reason. 

(c) Conduct. At no stage of the pro-
ceeding between its institution and the 
issuance of the final decision shall the 
Judicial Officer or the Judge discuss ex 
parte the merits of the proceeding with 
any person who is connected with the 
proceeding as an advocate or in an in-
vestigative capacity, or with any rep-
resentative of such person: Provided, 
That procedural matters shall not be 
included within the limitation: and 
Provided further, That the Judicial Offi-
cer of Judge may discuss the merits of 
the case with such a person if all par-
ties to the proceeding, or their rep-
resentatives, have been given an oppor-
tunity to be present. Any memo-
randum or other communication ad-
dressed to the Judicial Officer or a 
Judge, during the pendency of the pro-
ceeding, and relating to the merits 
thereof, by or on behalf of any party or 
any interested person, shall be filed 
with the Hearing Clerk. A copy thereof 
shall be served upon the parties to the 
proceeding, and, in the discretion of 
the Judge or the Judicial Officer, op-
portunity may be given to file a reply 
thereto within a specified period. 
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