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term U.S. No. 1 shall have the same 
meaning as set forth in these stand-
ards. Processing means cooking or freez-
ing the onions in such a way, or with 
such other food components, that the 
consistency of the product is changed. 
Canning and freezing shall be consid-
ered forms of processing. All other 
terms used in this section shall have 
the same meaning as when used in 
Marketing Agreement No. 143, as 
amended, and this part. 

[47 FR 8552, Mar. 1, 1982, as amended at 49 FR 
4932, Feb. 9, 1984; 52 FR 19281, May 22, 1987; 52 
FR 20192, May 29, 1987; 54 FR 8520, Mar. 1, 
1989; 55 FR 7690, Mar. 5, 1990; 57 FR 28592, 
June 26, 1992; 59 FR 13431, Mar. 22, 1994; 59 FR 
17267, Apr. 12, 1994; 60 FR 40748, Aug. 10, 1995; 
61 FR 24878, May 17, 1996; 62 FR 19668, Apr. 23, 
1997; 62 FR 38204, July 17, 1997; 63 FR 9131, 
Feb. 24, 1998; 65 FR 7715, Feb. 16, 2000; 68 FR 
11466, Mar. 11, 2003; 68 FR 37068, June 23, 2003] 

EDITORIAL NOTE: After January 1, 1979 
‘‘Budget of Expenses and Rate of Assess-
ment’’ regulations (e.g., sections .200 
through. 299) and ‘‘Handling’’ regulations 
(e.g., sections .300 through .399) which are in 
effect for a year or less, will not be carried 
in the Code of Federal Regulations. For FED-
ERAL REGISTER citations affecting these reg-
ulations, see the List of CFR Sections Af-
fected, which appears in the Finding Aids 
section of the printed volume and on GPO 
Access. 
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AUTHORITY: 7 U.S.C. 601–674. 

Subpart—Order Regulating 
Handling 

SOURCE: 20 FR 7357, Oct. 4, 1955, unless oth-
erwise noted. Redesignated at 26 FR 12751, 
Dec. 30, 1961. 

DEFINITIONS 

§ 966.1 Secretary. 

Secretary means the Secretary of Ag-
riculture of the United States, or any 
officer or employee of the Department 
to whom authority has heretofore been 
delegated, or to whom authority may 
hereafter be delegated, to act in his 
stead. 

§ 966.2 Act. 
Act means Public Act No. 10, 73d Con-

gress, as amended and as reenacted and 
amended by the Agricultural Mar-
keting Agreement Act of 1937, as 
amended (48 Stat. 31, as amended; 7 
U.S.C. 601 et seq.; 68 Stat. 906, 1047). 

§ 966.3 Person. 
Person means an individual, partner-

ship, corporation, association, or any 
other business unit. 

§ 966.4 Production area and regulated 
area. 

(a) Production area means the coun-
ties of Pinellas, Hillsborough, Polk, 
Osceola, and Brevard in the State of 
Florida, and all the counties of that 
State situated south of such counties. 

(b) Regulated area means that portion 
of the State of Florida which is bound-
ed by the Suwannee River, the Georgia 
border, the Atlantic Ocean, and the 
Gulf of Mexico. 

[33 FR 8585, June 12, 1968, as amended at 34 
FR 19186, Dec. 4, 1969] 

§ 966.5 Tomatoes. 
Tomatoes means all varieties of the 

edible fruit (Lycopersicon esculentum) 
commonly known as tomatoes and 
grown within the production area. 

§ 966.6 Handler. 
Handler is synonymous with shipper 

and means any person (except a com-
mon or contract carrier transporting 
tomatoes for another person) who, as 
owner, agent, or otherwise, handles 
fresh tomatoes or causes fresh toma-
toes to be handled. 

[33 FR 8585, June 12, 1968] 

§ 966.7 Handle. 
Handle or ship means to sell, trans-

port, deliver, or in any other way to 
place fresh tomatoes, produced in the 
production area, in the current of com-
merce within the regulated area or be-
tween any point in the regulated area 
and any point outside thereof. Such 
term shall not include the transpor-
tation, sale or delivery of field-run to-
matoes within the production area by 
the producer thereof to a registered 
handler for the purpose of having such 
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tomatoes prepared for market. A reg-
istered handler is a handler who has 
adequate facilities in the production 
area for grading and packing tomatoes 
and who is registered with the com-
mittee pursuant to rules established 
with the approval of the Secretary. 

[34 FR 19186, Dec. 4, 1969] 

§ 966.8 Producer. 

Producer means any person engaged 
in a proprietary capacity in the pro-
duction of tomatoes for market. 

§ 966.9 Grading. 

Grading is synonymous with prepara-
tion for market and means the sorting or 
separation of tomatoes into grades, 
sizes, maturities, and packs for market 
purposes. 

§ 966.10 Grade and size. 

Grade means any one of the estab-
lished grades of tomatoes and size 
means any one of the established sizes 
of tomatoes as defined and set forth in 
U.S. Standards for Fresh Tomatoes 
(§§ 51.1855 to 51.1877 of this title or U.S. 
Consumer Standards for Fresh Toma-
toes (§§ 51.1900 to 51.1913 of this title), 
both issued by the United States De-
partment of Agriculture, or amend-
ments thereto, or modifications there-
of, or variations based thereon rec-
ommended by the committee and ap-
proved by the Secretary. 

§ 966.11 Pack. 

Pack means any of the packs of toma-
toes as defined and set forth in the 
United States Standards for Fresh To-
matoes issued by the United States De-
partment of Agriculture (§§ 51.1855 to 
51.1877 of this title), or any pack of to-
matoes recommended by the com-
mittee and approved by the Secretary. 

§ 966.12 Maturity. 

Maturity means any of the various de-
grees of ripeness of tomatoes as estab-
lished by the committee with approval 
of the Secretary as determined at the 
time of the inspection, pursuant to 
§ 966.60(a). 

[34 FR 19186, Dec. 4, 1969] 

§ 966.13 Container. 

Container means a box, bag, crate, 
hamper, basket, package, tube, bulk 
load or any other type of unit used in 
the packaging, transportation, sale, 
shipment, or handling of tomatoes. 

§ 966.14 Varieties. 

Varieties means and includes all clas-
sifications or subdivisions of tomatoes 
according to those definitive charac-
teristics now or hereafter recognized 
by the United States Department of 
Agriculture. 

§ 966.15 Committee. 

Committee means the Florida Tomato 
Committee, established pursuant to 
§ 966.22. 

§ 966.16 Fiscal period. 

Fiscal period means the period begin-
ning August 1 and ending July 31 fol-
lowing. 

§ 966.17 District. 

District means each one of the geo-
graphic divisions of the production 
area initially established pursuant to 
§ 966.24, or as reestablished pursuant to 
§ 966.25. 

§ 966.18 Export. 

Export means shipment of tomatoes 
beyond the boundaries of the 48 contig-
uous States (including the District of 
Columbia) of the United States. 

[34 FR 19186, Dec. 4, 1969] 

COMMITTEE 

§ 966.22 Establishment and member-
ship. 

(a) The Florida Tomato Committee, 
consisting of 12 producer members, is 
hereby established. For each member 
of the committee there shall be an al-
ternate who shall have the same quali-
fications as the member. 

(b) Each person selected as a com-
mittee member or alternate shall be an 
individual who is a producer, or an offi-
cer or an employee of a corporate pro-
ducer, in the district for which selected 
and a resident of the production area. 

[33 FR 8586, June 12, 1968] 
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§ 966.23 Term of office. 
(a) The term of office of committee 

members, and their respective alter-
nates, shall be for 1 year and shall 
begin as of August 1 and end as of July 
31. 

(b) Committee members and alter-
nates shall serve during the term of of-
fice for which they are selected and 
have qualified, or during that portion 
thereof beginning on the date on which 
they qualify during such term of office 
and continuing until the end thereof, 
and until their successors are selected 
and have qualified. 

§ 966.24 Districts. 
For the purpose of determining the 

basis for selecting committee members 
the following districts of the produc-
tion area are hereby initially estab-
lished. 

District No. 1. The counties of Broward and 
Dade in the State of Florida; 

District No. 2. The counties of Brevard, 
Glades, Indian River, Martin, Osceola, 
Okeechobee, Palm Beach, and St. Lucie in 
the State of Florida; 

District No. 3. The counties of Charlotte, Col-
lier, Hendry, Lee, and Monroe in the State 
of Florida; and 

District No. 4. The counties of De Soto, 
Hardee, Highlands, Hillsborough, Manatee, 
Pinellas, Polk, and Sarasota in the State 
of Florida. 

[33 FR 8586, June 12, 1968] 

§ 966.25 Redistricting. 
The committee may recommend, and 

pursuant thereto, the Secretary may 
approve, the reapportionment of mem-
bers among districts, and the reestab-
lishment of districts within the produc-
tion area. In recommending any such 
changes, the committee shall give con-
sideration to: (a) Shifts in tomato acre-
age within districts and within the pro-
duction area during recent years; (b) 
the importance of new production in 
its relation to existing districts; (c) the 
equitable relationship of committee 
membership and districts; (d) econo-
mies to result for producers in pro-
moting efficient administration due to 
redistricting or reapportionment of 
members within districts; and (e) other 
relevant factors. No change in dis-
tricting or in apportionment of mem-
bers within districts may become effec-

tive within less than 30 days prior to 
the date on which terms of office begin 
each year and no recommendations for 
such redistricting or reapportionment 
may be made less than six months 
prior to such date. 

§ 966.26 Selection. 

The Secretary shall select initially 3 
members of the committee with their 
respective alternates, from each dis-
trict. 

§ 966.27 Nomination. 

The Secretary may select the mem-
bers of the committee and alternates 
from nominations which may be made 
in the following manner: 

(a) A meeting or meetings of pro-
ducers shall be held in each district to 
nominate members and alternates for 
the committee. The committee shall 
hold such meetings or cause them to be 
held prior to June 15 of each year or by 
such other date as may be approved by 
the Secretary pursuant to rec-
ommendation of the committee. 

(b) At each such meeting at least one 
nominee shall be designated for each 
position as member and for each posi-
tion as alternate on the committee. 

(c) Nominations for committee mem-
bers and alternates shall be supplied to 
the Secretary in such manner and form 
as he may prescribe, not later than 
July 15 of each year, or by such other 
date as may be approved by the Sec-
retary pursuant to recommendation of 
the committee. 

(d) Only producers may participate in 
designating nominees for members and 
alternates on the committee. In the 
event a person is engaged in producing 
tomatoes in more than one district, 
such person shall elect the district 
within which he may participate as 
aforesaid in designating nominees; and 

(e) Regardless of the number of dis-
tricts in which a person produces toma-
toes, each such person is entitled to 
cast only one vote on behalf of himself, 
his agents, subsidiaries, affiliates, and 
representatives in designating nomi-
nees for committee members and alter-
nates. An eligible voter’s privilege of 
casting only one vote as aforesaid shall 
be construed to permit a voter to cast 
one vote for each position to be filled 
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in the respective district in which he 
elects to vote. 

[20 FR 7357, Oct. 4, 1955. Redesignated at 26 
FR 12751, Dec. 30, 1961, and amended at 33 FR 
8586, June 12, 1968] 

§ 966.28 Failure to nominate. 
If nominations are not made within 

the time and in the manner specified in 
§ 966.27, the Secretary may, without re-
gard to nominations, select the com-
mittee members and alternates, which 
selection shall be on the basis of the 
representation provided for in §§ 966.24 
through 966.26 inclusive. 

§ 966.29 Acceptance. 
Any person selected as a committee 

member or alternate shall qualify by 
filing a written acceptance with the 
Secretary within ten days after being 
notified of such selection. 

§ 966.30 Vacancies. 
To fill committee vacancies, the Sec-

retary may select such members or al-
ternates from unselected nominees on 
the current nominee list from the dis-
trict involved, or from nominations 
made in the manner specified in 
§ 966.27. If the names of nominees to fill 
any such vacancy are not made avail-
able to the Secretary within 30 days 
after such vacancy occurs, such va-
cancy may be filled without regard to 
nominations, which selection shall be 
made on the basis of the representation 
provided for in §§ 966.24 through 966.26 
inclusive. 

§ 966.31 Alternate members. 
An alternate member of the com-

mittee shall act in the place and stead 
of the member for whom he is an alter-
nate, during such member’s absence. In 
the event of the death, removal, res-
ignation, or disqualification of a mem-
ber, his alternate shall act for him 
until a successor of such member is se-
lected and has qualified. 

§ 966.32 Procedure. 
(a) Eight members of the committee 

shall be necessary to constitute a 
quorum and the same number of con-
curring votes shall be required to pass 
any motion or approve any committee 
action. 

(b) If both a member and respective 
alternate are unable to attend a com-
mittee meeting, the committee may 
designate any other alternate present 
from the same district to serve in place 
of the absent member. 

(c) The committee may provide for 
meeting by telephone, telegraph, or 
other means of communication, and 
any vote cast at such a meeting shall 
be promptly confirmed in writing: Pro-
vided, That if any assembled meeting is 
held, all votes shall be cast in person. 

[20 FR 7357, Oct. 4, 1955. Redesignated at 26 
FR 12751, Dec. 30, 1961, and amended at 33 FR 
8586, June 12, 1968; 51 FR 30474, Aug. 27, 1986] 

§ 966.33 Expenses and compensation. 
Committee members and alternates 

may be reimbursed for expenses nec-
essarily incurred by them in the per-
formance of duties and in the exercise 
of powers under this part. 

§ 966.34 Powers. 
The committee shall have the fol-

lowing powers: 
(a) To administer the provisions of 

this part in accordance with its terms; 
(b) To make rules and regulations to 

effectuate the terms and provisions of 
this part; 

(c) To receive, investigate, and report 
to the Secretary complaints of viola-
tion of the provisions of this part; and 

(d) To recommend to the Secretary 
amendments to this part. 

§ 966.35 Duties. 
It shall be, among other things, the 

duty of the committee: 
(a) At the beginning of each term of 

office, to meet and organize, to select a 
chairman and such other officers as 
may be necessary, to select sub-
committees of committee members, 
and to adopt such rules and regulations 
for the conduct of its business as it 
may deem advisable; 

(b) To act as intermediary between 
the Secretary and any producer or han-
dler; 

(c) To furnish to the Secretary such 
available information as he may re-
quest; 

(d) To appoint such employees, 
agents, and representatives as it may 
deem necessary and to determine the 
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salaries and define the duties of each 
such person; 

(e) To investigate from time to time 
and to assemble data on the growing, 
harvesting, shipping, and marketing 
conditions with respect to tomatoes; 

(f) To prepare a marketing policy; 
(g) To recommend marketing regula-

tions to the Secretary; 
(h) To recommend rules and proce-

dures for, and to make determinations 
in connection with, issuance of certifi-
cates of privilege or exemptions, or 
both; 

(i) To investigate an applicant’s 
claim for exemptions; 

(j) To keep minutes, books, and 
records which clearly reflect all of the 
acts and transactions of the committee 
and such minutes, books and records 
shall be subject to examination at any 
time by the Secretary or his authorized 
agent or representative. Minutes of 
each committee meeting shall be re-
ported promptly to the Secretary; 

(k) At the beginning of each fiscal pe-
riod, to prepare a budget of its ex-
penses for such fiscal period, together 
with a report thereon; 

(l) To cause the books of the com-
mittee to be audited by a competent 
accountant at least once each fiscal pe-
riod, and at such other time as the 
committee may deem necessary or as 
the Secretary may request. The report 
of such audit shall show the receipt 
and expenditure of funds collected pur-
suant to this part; a copy of each such 
report shall be furnished to the Sec-
retary and a copy of each such report 
shall be made available at the principal 
office of the committee for inspection 
by producers and handlers; and 

(m) To consult, cooperate, and ex-
change information with other mar-
keting agreement committees and 
other individuals or agencies in con-
nection with all proper committee ac-
tivities and objectives under this part. 

EXPENSES AND ASSESSMENTS 

§ 966.40 Expenses. 
The committee is authorized to incur 

such expenses as the Secretary may 
find are reasonable and likely to be in-
curred during each fiscal period for its 
maintenance and functioning, and for 
such purposes as the Secretary, pursu-

ant to this subpart, determines to be 
appropriate. Handlers shall share ex-
penses upon the basis of a fiscal period. 
Each handler’s share of such expense 
shall be proportionate to the ratio be-
tween the total quantity of tomatoes 
handled by him as the first handler 
thereof during a fiscal period and the 
total quantity of tomatoes handled by 
all handlers as first handlers thereof 
during such fiscal period. 

§ 966.41 Budget. 
At the beginning of each fiscal period 

and as may be necessary thereafter, 
the committee shall prepare an esti-
mated budget of income and expendi-
tures necessary for the administration 
of this part. The committee may rec-
ommend a rate of assessment cal-
culated to provide adequate funds to 
defray its proposed expenditures. The 
committee shall present such budget to 
the Secretary with an accompanying 
report showing the basis for its cal-
culations. 

§ 966.42 Assessments. 
(a) The funds to cover the commit-

tee’s expenses shall be acquired by the 
levying of assessments upon handlers 
as provided in this subpart. Each han-
dler who first handles tomatoes shall 
pay assessments to the committee 
upon demand, which assessments shall 
be in payment of such handler’s pro 
rata share of the committee’s expenses. 

(b) Assessments shall be levied upon 
handlers at rates established by the 
Secretary. Such rates may be estab-
lished upon the basis of the commit-
tee’s recommendations and other avail-
able information. Such rates may be 
applied to specified containers used in 
the production area. 

(c) At any time during, or subsequent 
to, a given fiscal period the committee 
may recommend the approval of an 
amended budget and an increase in the 
rate of assessment. Upon the basis of 
such recommendations, or other avail-
able information, the Secretary may 
approve an amended budget and in-
crease the rate of assessment. Such in-
crease shall be applicable to all toma-
toes which were regulated under this 
part and which were shipped by the 
first handler thereof during such fiscal 
period. 
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(d) The payment of assessments for 
the maintenance and functioning of the 
committee may be required under this 
part throughout the period it is in ef-
fect irrespective whether particular 
provisions thereof are suspended or be-
come inoperative. 

(e) In order to provide funds for the 
administration of the provisions of this 
part, the committee may accept the 
payment of assessments in advance, or 
may borrow money on a short-term 
basis not to exceed one full-year coin-
ciding with the existing committee’s 
term of office. The authority of the 
committee to borrow money may be 
used only to meet financial obligations 
as they occur and to allow the com-
mittee a season to adjust its reserve 
funds to meet any additional obliga-
tions. 

[20 FR 7357, Oct. 4, 1955. Redesignated at 26 
FR 12751, Dec. 30, 1961, and amended at 51 FR 
30474, Aug. 27, 1986] 

§ 966.43 Accounting. 
(a) All funds received by the com-

mittee pursuant to the provisions of 
this subpart shall be used solely for the 
purposes specified in this part. 

(b) The Secretary may at any time 
require the committee, its members 
and alternates, employees, agents and 
all other persons to account for all re-
ceipts and disbursements, funds, prop-
erty, or records for which they are re-
sponsible. Whenever any person ceases 
to be a member of the committee or al-
ternate, he shall account to his suc-
cessor, the committee, or to the person 
designated by the Secretary, for all re-
ceipts, disbursements, funds and prop-
erty (including but not being limited to 
books and other records) pertaining to 
the committee’s activities for which he 
is responsible, and shall execute such 
assignments and other instruments as 
may be necessary or appropriate to 
vest in such successor, committee, or 
designated person, the right to all of 
such property and funds and all claims 
vested in such person. 

(c) The committee may make rec-
ommendations to the Secretary for one 
or more of the members thereof, or any 
other person, to act as a trustee for 
holding records, funds, or any other 
committee property during periods of 
suspension of this subpart, or during 

any period or periods when regulations 
are not in effect and, if the Secretary 
determines such action appropriate, he 
may direct that such person or persons 
shall act as trustee or trustees for the 
committee. 

§ 966.44 Excess funds. 
(a) If, at the end of a fiscal period, 

the assessments collected are in excess 
of expenses incurred, such excess shall 
be accounted for in accordance with 
one of the following: 

(1) If such excess is not retained in a 
reserve, as provided in paragraph (a)(2) 
of this section, to the extent practical 
it shall be refunded proportionately to 
the persons from whom it was col-
lected. 

(2) The committee, with the approval 
of the Secretary, may establish an op-
erating monetary reserve and may 
carry over to subsequent fiscal periods 
excess funds in a reserve so established: 
Provided, That funds in the reserve 
shall not exceed approximately one fis-
cal period’s expenses. Such reserve 
funds may be used (i) to defray any ex-
penses authorized under this part, (ii) 
to defray expenses during any fiscal pe-
riod prior to the time assessment in-
come is sufficient to cover such ex-
penses, (iii) to cover deficits incurred 
during any fiscal period when assess-
ment income is less than expenses, (iv) 
to defray expenses incurred during any 
period when any or all provisions of 
this part are suspended or are inoper-
ative, and (v) to cover necessary ex-
penses of liquidation in the event of 
termination of this part. Upon such 
termination any funds not required to 
defray the necessary expenses of liq-
uidation, and after reasonable effort by 
the committee it is found impracti-
cable to return such remaining funds 
to handlers, such funds shall be dis-
posed of in such manner as the Sec-
retary may determine to be appro-
priate. 

(b) [Reserved] 

[33 FR 8586, June 12, 1968] 

§ 966.45 Contributions. 
The committee may accept voluntary 

contributions but these shall only be 
used for production research, market 
research and development and mar-
keting and promotion including paid 
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advertising pursuant to § 966.48. Fur-
thermore, such contributions shall be 
free from any encumbrances by the 
donor and the committee shall retain 
complete control of their use. The com-
mittee is prohibited from accepting 
contributions from handlers subject to 
the order, or any person whose con-
tributions would constitute a conflict 
of interest. 

[51 FR 30474, Aug. 27, 1986] 

RESEARCH AND DEVELOPMENT 

§ 966.48 Research and promotion. 
The committee may, with the ap-

proval of the Secretary, establish, or 
provide for the establishment of 
projects including production research, 
marketing research and development 
projects, and marketing promotion in-
cluding paid advertising, designed to 
assist, improve or promote the mar-
keting, distribution and consumption 
or efficient production of tomatoes. 
The expenses of such projects shall be 
paid by funds collected pursuant to 
§§ 966.42 and 966.45. Upon conclusion of 
each project, but at least annually, the 
committee shall summarize the pro-
gram status and accomplishments, to 
its members and the Secretary. A simi-
lar report to the committee shall be re-
quired of any contracting party on any 
project carried out under this section. 
Also, for each project the contracting 
party shall be required to maintain 
records of money received and expendi-
tures and such shall be available to the 
committee and the Secretary. 

[51 FR 30474, Aug. 27, 1986] 

REGULATION 

§ 966.50 Marketing policy. 
Prior to or at the same time as ini-

tial recommendations are made pursu-
ant to § 966.51, the committee shall sub-
mit to the Secretary a report setting 
forth the marketing policy it deems de-
sirable for the industry to follow in 
shipping tomatoes from the production 
area during the ensuring season. Addi-
tional reports shall be submitted from 
time to time if it is deemed advisable 
by the committee to adopt a new or 
modified marketing policy because of 
changes in the demand and supply situ-
ation with respect to tomatoes. The 

committee shall publicly announce the 
submission of each such marketing pol-
icy report and copies thereof shall be 
available at the committee’s office for 
inspection by any producer or any han-
dler. In determining each such mar-
keting policy the committee shall give 
due consideration to the following: 

(a) Market prices of tomatoes, in-
cluding prices by grades, sizes, and 
quality in different packs, and such 
prices by foreign competing areas; 

(b) Supply of tomatoes, by grade, 
size, and quality in the production 
area, and in other production areas, in-
cluding foreign competing production 
areas; 

(c) Trend and level of consumer in-
come; 

(d) Marketing conditions affecting 
tomato prices; and 

(e) Other relevant factors. 

§ 966.51 Recommendations for regula-
tions. 

The committee, upon complying with 
the requirements of § 966.50, may rec-
ommend regulations to the Secretary 
whenever it finds that such regula-
tions, as are provided for in this sub-
part, will tend to effectuate the de-
clared policies of the act. 

§ 966.52 Issuance of regulations. 
The Secretary shall limit the han-

dling of tomatoes whenever he finds 
from the recommendation and informa-
tion submitted by the Committee, or 
from other available information, that 
such regulation would tend to effec-
tuate the declared policy of the act. 
Such regulation may: 

(a) Limit, in any or all portions of 
the production area, the handling of 
particular grades, sizes, qualities (in-
cluding maturity as a factor of grade 
or quality), or packs of any or all vari-
eties of tomatoes, during any period; or 

(b) Limit the handling of particular 
grades, sizes, qualities, or packs of to-
matoes differently, from different vari-
eties, for different stages of maturity, 
for different portions of the production 
area, for different containers, for dif-
ferent markets, for different purposes 
specified in § 966.54, or any combination 
of the foregoing, during any period; or 

(c) Limit the handling of tomatoes by 
establishing, in terms of grades, sizes, 
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or both, minimum standards of quality 
and maturity; or 

(d) Fix the size, weight, capacity, di-
mensions, markings (including labels 
and stamps), or pack of the container 
or containers which may be used in the 
packaging, transportation, sale, ship-
ment, or other handling of tomatoes. 

[20 FR 7357, Oct. 4, 1955. Redesignated at 26 
FR 12751, Dec. 30, 1961, and amended at 33 FR 
8586, June 12, 1968; 34 FR 19186, Dec. 4, 1969] 

§ 966.53 Minimum quantities. 
The committee, with the approval of 

the Secretary, may establish, for any 
or all portions of the production area, 
minimum quantities below which han-
dling will be free from regulations 
issued or effective pursuant to §§ 966.42, 
966.52, 966.54, 966.60, or any combination 
thereof. 

§ 966.54 Shipments for special pur-
poses. 

Upon the basis of recommendations 
and information submitted by the com-
mittee, or other available information, 
the Secretary, whenever he finds that 
it will tend to effectuate the declared 
policy of the act, shall modify, sus-
pend, or terminate regulations issued 
pursuant to §§ 966.42, 966.52, 966.53, 
966.60, or any combination thereof, in 
order to facilitate handling of toma-
toes for the following purposes: 

(a) For export; 
(b) For relief or for charity; 
(c) For processing; or 
(d) For other purposes which may be 

specified by the committee, with the 
approval of the Secretary. 

§ 966.55 Notification of regulation. 
The Secretary shall notify the com-

mittee of any regulations issued or of 
any modification, suspension, or termi-
nation thereof. The committee shall 
give reasonable notice thereof to han-
dlers. 

§ 966.56 Safeguards. 
(a) The committee, with the approval 

of the Secretary, may prescribe ade-
quate safeguards to prevent handling of 
tomatoes pursuant to § 966.53 or § 966.54 
from entering channels of trade for 
other than the specific purpose author-
ized therefor, and rules governing the 
issuance and the contents of Certifi-

cates of Privilege if such certificates 
are prescribed as safeguards by the 
committee. Such safeguards may in-
clude requirements that: 

(1) Handlers shall file applications 
with the committee to ship tomatoes 
pursuant to §§ 966.53 and 966.54; or 

(2) Handlers shall obtain inspection 
provided by § 966.60, or pay the assess-
ment levied pursuant to § 966.42, or 
both, in connection with shipments 
made under § 966.54; or 

(3) Handlers shall obtain Certificates 
of Privilege from the committee to 
handle tomatoes effected or to be ef-
fected under the provisions of §§ 966.53 
and 966.54. 

(b) The committee may rescind or 
deny Certificates of Privilege to any 
handler if proof is obtained that toma-
toes handled by him for the purposes 
stated in §§ 966.53 and 966.54 were han-
dled contrary to the provisions of this 
part. 

(c) The Secretary shall have the right 
to modify, change, alter, or rescind any 
safeguards prescribed and any certifi-
cates issued by the committee pursu-
ant to the provisions of this section. 

(d) The committee shall make re-
ports to the Secretary, as requested, 
showing the number of applications for 
such certificates, the quantity of toma-
toes covered by such applications, the 
number of such applications denied and 
certificates granted, the quantity of to-
matoes handled under duly issued cer-
tificates, and such other information 
as may be requested. 

INSPECTION 

§ 966.60 Inspection and certification. 
(a) During any period in which the 

handling of tomatoes is regulated pur-
suant to this subpart no handler shall 
handle tomatoes unless such tomatoes 
have been inspected and certified as 
meeting the requirements of this sub-
part by an authorized representative of 
the Federal or Federal-State Inspec-
tion Service, or such other inspection 
service as the Secretary shall des-
ignate, and such tomatoes are covered 
by a valid inspection certificate except 
when relieved from such requirements 
pursuant to § 966.53 or § 966.54 or both. 

(b) Insofar as the requirements of 
this section are concerned, the length 
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of time for which an inspection certifi-
cate is valid may be established by the 
Secretary upon the recommendation of 
the committee. 

(c) When tomatoes are inspected in 
accordance with the requirements of 
this section a copy of each inspection 
certificate issued shall be made avail-
able to the committee by the inspec-
tion service. 

[34 FR 19186, Dec. 4, 1969] 

EXEMPTIONS 

§ 966.70 Procedure. 
The committee may adopt, with ap-

proval of the Secretary, the procedures 
pursuant to which certificates of ex-
emption will be issued to producers or 
handlers. 

§ 966.71 Granting exemptions. 
The committee shall issue certifi-

cates of exemption to any producer 
who applies for such exemption and 
furnishes adequate evidence to the 
committee, that by reason of a regula-
tion issued pursuant to § 966.52 he will 
be prevented from handling as large a 
proportion of his production as the av-
erage proportion of production handled 
during the entire season, or such por-
tion thereof as may be determined by 
the committee, by all producers in said 
applicant’s immediate production area 
and that the grade, size, or quality of 
the applicant’s tomatoes have been ad-
versely affected by acts beyond the ap-
plicant’s control and by acts beyond 
reasonable expectation. Each certifi-
cate shall permit the producer to han-
dle the amount of tomatoes specified 
thereon. Such certificate shall be 
transferred with such tomatoes at time 
of transportation or sale. 

§ 966.72 Investigation. 
The committee shall be permitted at 

any time to make a thorough inves-
tigation of any producer’s or handler’s 
claim pertaining to exemptions. 

§ 966.73 Appeal. 
If any applicant for exemption certif-

icates is dissatisfied with the deter-
mination by the committee with re-
spect to his application, said applicant 
may file an appeal with the committee. 
Such an appeal must be taken prompt-

ly after the determination by the com-
mittee from which the appeal is taken. 
Any applicant filing an appeal shall 
furnish evidence satisfactory to the 
committee for a determination on the 
appeal. The committee shall thereupon 
reconsider the application, examine all 
available evidence, and make a final 
determination concerning the applica-
tion. The committee shall notify the 
appellant of the final determination, 
and shall furnish the Secretary with a 
copy of the appeal and a statement of 
considerations involved in making the 
final determination. 

§ 966.74 Records. 
(a) The committee shall maintain a 

record of all applications submitted for 
exemption certificates, a record of all 
exemption certificates issued and de-
nied, the quantity of tomatoes covered 
by such exemption certificates, a 
record of the amount of tomatoes han-
dled under exemption certificates, a 
record of appeals for reconsideration of 
applications, and such information as 
may be requested by the Secretary. 
Periodic reports on such records shall 
be compiled and issued by the com-
mittee upon request of the Secretary. 

(b) The Secretary shall have the 
right, to modify, change, alter, or re-
scind any procedure and any exemp-
tions granted pursuant to §§ 966.70, 
966.71, 966.72, 966.73, or any combination 
thereof. 

REPORTS 

§ 966.80 Reports. 
Upon request of the committee, made 

with approval of the Secretary, each 
handler shall furnish to the committee, 
in such manner and at such time as it 
may prescribe, such reports and other 
information as may be necessary for 
the committee to perform its duties 
under this part. 

(a) Such reports may include, but are 
not necessarily limited to, the fol-
lowing: (1) The quantities of tomatoes 
received by a handler; (2) the quan-
tities disposed of by him, segregated as 
to the respective quantities subject to 
regulation and not subject to regula-
tion; (3) the date of each such disposi-
tion and the identification of the car-
rier transporting such tomatoes; and 
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(4) identification of the inspection cer-
tificates and the exemption certifi-
cates, if any, pursuant to which the to-
matoes were handled, together with 
the destination of each exempted dis-
position, and of all tomatoes handled 
pursuant to §§ 966.53 and 966.54. 

(b) All such reports shall be held 
under appropriate protective classifica-
tion and custody by the committee, or 
duly appointed employees thereof, so 
that the information contained therein 
which may adversely affect the com-
petitive position of any handler in rela-
tion to other handlers will not be dis-
closed. Compilations of general reports 
from data submitted by handlers is au-
thorized, subject to prohibition of dis-
closure of individual handlers identi-
ties or operations. 

(c) Each handler shall maintain for 
at least two succeeding years such 
records of the tomatoes received and 
disposed of by such handler as may be 
necessary to verify the reports he sub-
mits to the committee pursuant to this 
section. 

MISCELLANEOUS PROVISIONS 

§ 966.81 Compliance. 

Except as provided in this subpart, 
no handler shall handle tomatoes, the 
handling of which has been prohibited 
by the Secretary in accordance with 
provisions of this subpart, and no han-
dler shall handle tomatoes except in 
conformity to the provisions of this 
subpart. 

§ 966.82 Right of the Secretary. 

The members of the committee (in-
cluding successors and alternates), and 
any agent or employee appointed or 
employed by the committee, shall be 
subject to removal or suspension by 
the Secretary at any time. Each and 
every order, regulation, decision, deter-
mination or other act of the committee 
shall be subject to the continuing right 
of the Secretary to disapprove of the 
same at any time. Upon such dis-
approval, the disapproved action of the 
said committee shall be deemed null 
and void, except as to acts done in reli-
ance thereon or in compliance there-
with prior to such disapproval by the 
Secretary. 

§ 966.83 Effective time. 

The provisions of this subpart, or any 
amendment thereto, shall become ef-
fective at such time as the Secretary 
may declare and shall continue in force 
until terminated in one of the ways 
specified in this subpart. 

§ 966.84 Termination. 

(a) The Secretary may, at any time, 
terminate the provisions of this sub-
part by giving at least one day’s notice 
by means of a press release or in any 
other manner which he may determine. 

(b) The Secretary may terminate or 
suspend the operations of any or all of 
the provisions of this subpart whenever 
he finds that such provisions do not 
tend to effectuate the declared policy 
of the act. 

(c) The Secretary shall terminate the 
provisions of this subpart at the end of 
any fiscal period whenever he finds 
that such termination is favored by a 
majority of producers, who during a 
representative period, have been en-
gaged in the production for market of 
tomatoes: Provided, That such majority 
has, during such representative period, 
produced for market more than fifty 
percent of the volume of such tomatoes 
produced for market. 

(d) The provisions of this subpart 
shall, in any event, terminate when-
ever the provisions of the act author-
izing them cease to be in effect. 

§ 966.85 Proceedings after termination. 
(a) Upon the termination of the pro-

visions of this subpart the then func-
tioning members of the committee 
shall continue as joint trustees for the 
purpose of liquidating the affairs of the 
committee of all the funds and prop-
erty then in the possession of or under 
control of the committee, including 
claims for any funds unpaid or prop-
erty not delivered at the time of such 
termination. Action by said trustee-
ship shall require the concurrence of a 
majority of the said trustees. 

(b) The said trustees shall continue 
in such capacity until discharged by 
the Secretary; shall, from time to 
time, account for all receipts and dis-
bursements and deliver all property on 
hand, together with all books and 
records of the committee and of the 
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trustees, to such person as the Sec-
retary may direct; and shall, upon re-
quest of the Secretary, execute such 
assignments or other instruments nec-
essary or appropriate to vest in such 
person full title and right to all of the 
funds, property and claims vested in 
the committee or the trustees pursuant 
to this subpart. 

(c) Any person to whom funds, prop-
erty, or claims have been transferred 
or delivered by the committee or its 
members pursuant to this section, 
shall be subject to the same obligations 
imposed upon the members of the com-
mittee and upon the said trustees. 

§ 966.86 Effect of termination or 
amendment. 

Unless otherwise expressly provided 
by the Secretary, the termination of 
this subpart or of any regulation issued 
pursuant to this subpart, or the 
issuance of any amendments to either 
thereof, shall not (a) affect or waive 
any right, duty, obligation, or liability 
which shall have arisen or which may 
thereafter arise in connection with any 
provision of this subpart or any regula-
tion issued under this subpart, or (b) 
release or extinguish any violation of 
this subpart or of any regulations 
issued under this subpart, or (c) affect 
or impair any rights or remedies of the 
Secretary or of any other person with 
respect to any such violations. 

§ 966.87 Duration of immunities. 
The benefits, privileges, and immuni-

ties conferred upon any person by vir-
tue of this subpart shall cease upon the 
termination of this subpart, except 
with respect to acts done under and 
during the existence of this subpart. 

§ 966.88 Agents. 
The Secretary may, by designation in 

writing, name any person, including 
any officer or employee of the United 
States, or name any agency in the 
United States Department of Agri-
culture, to act as his agent or rep-
resentative in connection with any of 
the provisions of this subpart. 

§ 966.89 Derogation. 
Nothing contained in this subpart is, 

or shall be construed to be, in deroga-
tion or in modification of the rights of 

the Secretary or of the United States 
to exercise any powers granted by the 
act or otherwise, or, in accordance 
with such powers, to act in the prem-
ises whenever such action is deemed 
advisable. 

§ 966.90 Personal liability. 

No member or alternate of the com-
mittee nor any employee or agent 
thereof, shall be held personally re-
sponsible, either individually or jointly 
with others, in any way whatsoever, to 
any handler or to any person for errors 
in judgment, mistakes, or other acts, 
either of commission or omission, as 
such member, alternate, agent, or em-
ployee except for acts of dishonesty, 
willful misconduct, or gross neg-
ligence. 

§ 966.91 Separability. 

If any provision of this subpart is de-
clared invalid, or the applicability 
thereof to any person, circumstance, or 
thing is held invalid, the validity of the 
remainder of this subpart, or the appli-
cability thereof to any other person, 
circumstance, or thing, shall not be af-
fected thereby. 

§ 966.92 Amendments. 

Amendments to this subpart may be 
proposed, from time to time, by the 
committee or by the Secretary. 

Subpart—Rules and Regulations 

SOURCE: 21 FR 353, Jan. 19, 1956, unless oth-
erwise noted. Redesignated at 26 FR 12751, 
Dec. 30, 1961. 

GENERAL 

§ 966.100 Communications. 

Unless otherwise provided in the 
marketing agreement and order, or by 
specific direction of the committee, all 
reports, applications, submittals, re-
quests, and communications in connec-
tion with the marketing agreement 
and order shall be addressed to the 
Florida Tomato Committee at its prin-
cipal office. 
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DEFINITIONS 

§ 966.110 Order. 

Order means Order No. 966 (§§ 966.1 to 
966.92) regulating the handling of toma-
toes grown in Florida. 

§ 966.111 Marketing Agreement. 

Marketing Agreement means Mar-
keting Agreement No. 125. 

§ 966.112 Terms. 

Terms used in this subpart shall have 
the same meaning as when used in the 
marketing agreement and order. 

§ 966.113 Registered handler certifi-
cation. 

Each handler who handles tomatoes 
grown in the production area must be 
certified as a registered handler by the 
committee in order to ship such toma-
toes outside of the regulated area. A 
handler who is certified as a registered 
handler is a handler who has adequate 
facilities to meet the requirements for 
preparing tomatoes for market, obtains 
inspection on tomatoes handled, agrees 
to handle tomatoes in compliance with 
the order’s grade, size and container re-
quirements, pays applicable assess-
ments on a timely basis, submits re-
ports required by the committee, and 
agrees to comply with other regulatory 
requirements on the handling of toma-
toes grown in the production area. 

(a) Based on the criteria specified in 
this section, the committee shall de-
termine eligibility for certification as 
a registered handler. The committee or 
its authorized agent shall inspect a 
handler’s facilities to determine if the 
facilities are adequate for preparing to-
matoes for market. In order to be ade-
quate for such purposes, the facilities 
must be permanent, nonportable build-
ings located in the production area 
with equipment that is nonportable for 
the proper washing, grading, sizing and 
packing of tomatoes grown in the pro-
duction area. 

(b) Application for certification shall 
be executed by the handler and filed 
with the committee on a form, pre-
scribed by and available at the prin-
cipal office of the committee, con-
taining the following information: 

(1) Business name, 

(2) Address of handling facilities (in-
cluding telephone and facsimile num-
ber), 

(3) Mailing address (if different from 
handling facility), 

(4) Number of years in tomato busi-
ness in Florida, 

(5) Type of business, and 
(6) Names of senior officers, partners, 

or principal owners with financial in-
terest in the business. 

(c) If the committee determines from 
available information that an appli-
cant meets the criteria specified in this 
section, such applicant shall be cer-
tified as a registered handler and shall 
be so informed by written notice from 
the committee. If certification is de-
nied, such denial shall be made by the 
committee in writing, stating the rea-
sons for denial. 

(d) A registered handler’s certifi-
cation shall be cancelled by the com-
mittee, with the approval of the Sec-
retary, if the handler fails to pay as-
sessments within 45 days of the end of 
the assessment billing period, fails to 
provide reports, or no longer has ade-
quate facilities as described in this sec-
tion. Cancellation of a handler’s reg-
istration shall be made in writing to 
the handler and shall specify the rea-
son(s) for and effective date of such 
cancellation. The committee shall re-
certify the handler’s registration at 
such time as the handler corrects the 
deficiencies which resulted in the can-
cellation. Certification is permanent 
until the committee determines, based 
on criteria herein, that cancellation is 
warranted. Persons who make deliv-
eries of ungraded tomatoes to such cer-
tified registered handlers are hereby 
determined to be exempt from other-
wise applicable regulations pursuant to 
this part. 

(e) During any period in which the 
handling of tomatoes is regulated pur-
suant to this part, no handler shall ob-
tain an inspection certifying that said 
handler’s tomatoes meet the require-
ments of the marketing order unless 
said handler has been certified as a reg-
istered handler. Any person who is not 
certified as a registered handler may 
receive inspection on tomatoes from 
the Federal-State Inspection Service. 
Such inspection certificate shall state 
‘‘Fails to meet the requirements of 

VerDate Aug<31>2005 11:45 Feb 09, 2006 Jkt 208019 PO 00000 Frm 00502 Fmt 8010 Sfmt 8010 Y:\SGML\208019.XXX 208019



493 

Agricultural Marketing Service, USDA § 966.124 

Marketing Order No. 966 because the 
handler is not a registered handler.’’ 

[59 FR 51090, Oct. 7, 1994] 

SAFEGUARDS 

§ 966.120 Application for Certificate of 
Privilege. 

(a) Whenever handling is regulated 
pursuant to § 966.54, each handler desir-
ing to make shipments of tomatoes for 
any of the following purposes shall, 
prior thereto, apply to the committee 
for and obtain a Certificate of Privilege 
permitting such shipment: 

(1) For pickling, or 
(2) For processing, or 
(3) For experimental purposes, or 
(4) For relief or charity, or 
(5) For export, or 
(6) For other purposes which may be 

specified by the committee, with the 
approval of the Secretary. 

(b) Applications for Certificates of 
Privilege shall be made on forms fur-
nished by the committee. Each applica-
tion shall contain the name and ad-
dress of the handler, and such other in-
formation as such committee may re-
quire, such as, but not limited, to the 
quantity (by grade, size, quality, and 
variety) of tomatoes to be shipped, the 
mode of transportation, consignee, des-
tination, and other appropriate infor-
mation or documents necessary to safe-
guard against the entry of such toma-
toes into trade channels other than 
those for which the Certificate of 
Privilege is granted. 

[21 FR 353, Jan. 19, 1956. Redesignated at 26 
FR 12751, Dec. 30, 1961, and amended at 59 FR 
51091, Oct. 7, 1994] 

§ 966.121 Issuance. 
The committee, or its duly author-

ized agents, shall give prompt consider-
ation to each application for a Certifi-
cate of Privilege and shall determine 
whether the application is approved. 
Approval of an application shall be evi-
denced by the issuance of a Certificate 
of Privilege authorizing the applicant 
named therein to ship tomatoes for a 
specified purpose for a specified period 
of time. 

§ 966.122 Reports. 
Each handler handling tomatoes 

under and pursuant to a Certificate of 

Privilege shall supply the committee 
with a report thereon within the time 
specified on the application for such 
certificate showing the name and ad-
dress of the shipper, car or truck iden-
tification, loading point, destination, 
consignee, and, when inspection is re-
quired, the Federal-State Inspection 
Certificate number. 

§ 966.123 Denial and appeal. 

The committee may rescind a Certifi-
cate of Privilege issued to a handler, or 
deny a Certificate of Privilege to a 
handler, upon proof satisfactory to 
such committee, that such handler has 
shipped tomatoes contrary to the pro-
visions of this part. Such committee 
action denying a Certificate of Privi-
lege shall apply to and not exceed a 
reasonable period of time as deter-
mined by such committee. Any handler 
who has been denied a Certificate of 
Privilege, or who has had a Certificate 
of Privilege rescinded, may appeal to 
the committee for reconsideration. 
Such appeal shall be in writing. 

§ 966.124 Approved receiver. 

(a) Approved receiver. Any person who 
desires to acquire, as an approved re-
ceiver, tomatoes for purposes as set 
forth in § 966.120(a), shall annually, 
prior thereto, file an application with 
the committee on a form approved by 
it, which shall contain, but not be lim-
ited to, the following information: 

(1) Name, address, contact person, 
telephone number, and e-mail address 
of applicant; 

(2) Purpose of shipment; 
(3) Physical address of where manu-

facturing or other specified purpose is 
to occur; 

(4) Whether or not the receiver packs, 
repacks or sells fresh tomatoes; 

(5) A statement that the tomatoes 
obtained exempt from the fresh tomato 
regulations will not be resold or trans-
ferred for resale, directly or indirectly, 
but will be used only for the purpose 
specified in the corresponding certifi-
cate of privilege; 

(6) A statement agreeing to undergo 
random inspection by the committee; 

(7) A statement agreeing to submit 
such reports as is required by the com-
mittee. 
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(b) The committee, or its duly au-
thorized agents, shall give prompt con-
sideration to each application for an 
approved receiver and shall determine 
whether the application is approved or 
disapproved and notify the applicant 
accordingly. 

(c) The committee, or its duly au-
thorized agents, may rescind a person’s 
approved receiver status upon proof 
satisfactory that such a receiver has 
handled tomatoes contrary to the pro-
visions established under the Certifi-
cate of Privilege. Such action rescind-
ing approved receiver status shall 
apply to and not exceed a reasonable 
period of time as determined by the 
committee or its duly authorized 
agents. Any person who has been de-
nied as an approved receiver or who has 
had their approved receiver status re-
scinded, may appeal to the committee 
for reconsideration. Such an appeal 
shall be made in writing. 

[70 FR 53540, Sept. 9, 2005] 

EXEMPTION PROCEDURES 

§ 966.130 Application. 

Any person applying for exemption 
from regulations issued pursuant to 
§ 966.52 shall file such application with 
the committee, or its duly authorized 
agent for such purpose, on forms to be 
furnished by such committee. Each ap-
plication shall state the name and ad-
dress of the applicant, the grade, size, 
and quality regulations from which ex-
emption is requested; and facts dem-
onstrating that the tomatoes, for 
which exemption is requested, were ad-
versely affected by acts beyond his con-
trol or by acts beyond the applicant’s 
reasonable expectation. Applications 
shall set forth such additional informa-
tion as the committee may find nec-
essary in making determinations with 
respect thereto, including, without 
limitation thereto, the information re-
quired on producers’ applications by 
paragraphs (a) and (b) of this section. 

(a) The location and acreage of the 
farm on which tomatoes for which ex-
emption is requested, the location 
where such tomatoes are to be prepared 
for market, and the loading point from 
which such tomatoes are to be shipped 
if exemption is granted; 

(b) Quantity (by grade, size, quality, 
and variety) of tomatoes harvested 
during the current season or any spe-
cific portion thereof prior to the date 
of application and to be harvested, sub-
sequent to such date, during the re-
mainder of the current season or any 
specific portion thereof (as may be de-
termined pursuant to this part); an es-
timate of the portion of such tomatoes 
which can be handled under regulation 
issued pursuant to § 966.52, during the 
remainder of the season; and the rea-
sons why all of such tomatoes cannot 
be handled under such regulations. 

[22 FR 9132, Nov. 16, 1957. Redesignated at 26 
FR 12751, Dec. 30, 1961] 

§ 966.131 Investigations. 
The committee may authorize inves-

tigations of applications by its employ-
ees, and such other persons as may be 
necessary to procure adequate informa-
tion to pass upon the merits of such ap-
plications. 

[22 FR 9132, Nov. 16, 1957. Redesignated at 26 
FR 12751, Dec. 30, 1961] 

§ 966.132 Issuance. 
(a) The committee, or its duly au-

thorized agents, shall give prompt con-
sideration to all statements and facts 
relating to each application for exemp-
tion, and, pursuant to applicable provi-
sions of this part, a determination 
shall be made as to whether or not the 
application is approved. The deter-
mination, if approving the application, 
shall be evidenced by the issuance of a 
certificate of exemption pursuant to 
§ 966.71: Provided, That a separate cer-
tificate may be issued, at the request 
of an applicant, for each affected field. 

(b) The applicant shall be notified in 
writing if his request for exemption is 
denied. 

(c) Each exemption certificate issued 
pursuant to this subpart shall be on a 
form duly approved by the committee 
and signed by an authorized represent-
ative of such committee. At least one 
copy of each exemption certificate 
issued shall be retained in the com-
mittee records. Each such certificate 
shall contain the name and address of 
the recipient, the location of all toma-
toes authorized to be shipped there-
under, the quantity (by grade, size, 
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quality and variety) of tomatoes which 
will be permitted in the exempted ship-
ments and such other information as 
may be deemed necessary by the com-
mittee to provide such committee, the 
recipient, or both, with adequate and 
specific information regarding such ex-
empted tomatoes. 

[22 FR 9132, Nov. 16, 1957. Redesignated at 26 
FR 12751, Dec. 30, 1961] 

§ 966.133 Disposition of certificates. 
(a) Each lot of tomatoes handled 

under an exemption certificate shall be 
accompanied by such certificate, or 
such appropriate identifying informa-
tion with respect to such certificate, as 
the committee may require, to facili-
tate the administration of regulatory 
provisions applicable thereto. 

(b) Each shipment of a lot or portion 
thereof, of tomatoes covered by an ex-
emption certificate shall be accom-
panied by a Federal-State Inspection 
Certificate which shall show the ex-
emption certificate number covering 
the lot. 

[22 FR 9132, Nov. 16, 1957. Redesignated at 26 
FR 12751, Dec. 30, 1961] 

§ 966.134 Reports. 
Persons handling tomatoes under ex-

emption certificates shall, at such 
times as may be specified in such cer-
tificates, report thereon to the com-
mittee the names and addresses of the 
receivers of such tomatoes, the quan-
tity shipped (by grade, size, quality, 
and variety), the inspection certifi-
cates issued with respect thereto, the 
dates of such shipments, and such 
other information as may be requested 
by such committee in order to admin-
ister the regulatory provisions applica-
ble thereto. 

[22 FR 9132, Nov. 16, 1957. Redesignated at 26 
FR 12751, Dec. 30, 1961] 

§ 966.135 Appeals. 
If any applicant is dissatisfied with 

the determination of the committee re-
garding an application for an exemp-
tion certificate, or any duly issued ex-
emption certificate an appeal by such 
applicant may be taken to such com-
mittee in accordance with § 966.73. 

[22 FR 9132, Nov. 16, 1957. Redesignated at 26 
FR 12751, Dec. 30, 1961] 

INSPECTION 

§ 966.140 Truck shipments. 

In case of the transportation by 
truck outside of the production area of 
any tomatoes which are required to be 
inspected and certified as complying 
with any applicable requirements 
under this part, such tomatoes shall be 
accompanied by, and made available 
for examination at any time upon re-
quest, a copy of the appropriate inspec-
tion certificate or a copy of the appro-
priate transfer clearance receipt issued 
by the Federal-State Inspection Serv-
ice, the official inspection agency for 
this program, showing that such toma-
toes have been so inspected and cer-
tified. 

[21 FR 3000, May 5, 1956. Redesignated at 26 
FR 12751, Dec. 30, 1961, as amended at 65 FR 
8253, Feb. 18, 2000] 

INTERPRETATIVE RULES 

§ 966.150 Meaning of ‘‘producer’’. 

The term ‘‘producer’’ is defined in 
§ 966.8 as being any person engaged in a 
proprietary capacity in the production 
of tomatoes for market. Under the defi-
nition of ‘‘tomatoes’’ in § 966.5, such 
production must have been in the pro-
duction area. Section 966.22 provides 
that each person selected as a com-
mittee member or alternate must be a 
producer, or an officer or an employee 
of a corporate producer. Section 966.27 
provides that producers may vote for 
nominees for members and alternates 
on the Florida Tomato Committee, the 
administrative agency established pur-
suant to said marketing agreement and 
order. Section 966.3 defines a person as 
an individual, partnership, corporation, 
association, or other business unit. The 
term ‘‘person’’ is construed to mean 
the business unit which produces the 
tomatoes for market. 

(a) The prevailing principle which 
shall apply to the determination of 
‘‘producer’’ is who or which interest as 
a unit, whether an individual, partner-
ship, corporation, association, or any 
other business unit, has the authority 
to pass title to the tomatoes grown and 
made a part of the marketable supply 
of tomatoes. In other words, the terms 
shall be limited to those who have an 
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ownership in tomatoes produced in the 
production area. 

(b) Producer means any person, as de-
fined in this section: (1) Who or which 
owns and farms land resulting in his or 
its ownership of the tomatoes produced 
thereon; (2) who or which rents or 
farms land, resulting in his or its own-
ership of all or a portion of the toma-
toes produced thereon; or (3) who or 
which owns land which he or it does 
not farm and, as rental for such land, 
obtains the ownership of a portion of 
the tomatoes produced thereon. 

(c) The term ‘‘partnership’’ shall be 
deemed to include a husband and wife 
with respect to land, the title to which, 
or leasehold interest in which, is vested 
in them as tenants in common, joint 
tenants, tenants by entirety, or, under 
community property laws, as commu-
nity property. The term ‘‘partnership’’ 
shall also be deemed to include individ-
uals, partnerships or corporations 
which join together by agreement, in-
formal or otherwise, for the purpose of 
growing tomatoes and which, as a unit, 
have authority to transfer title to such 
tomatoes at the time they are har-
vested or subsequent thereto. The term 
‘‘partnership’’ shall also include so- 
called ‘‘joint ventures,’’ wherein one or 
more parties to the arrangement con-
tributes capital and others contribute 
labor, management, equipment, or 
other services, or any variation of such 
contributions by two or more parties, 
so that it results in the growing of to-
matoes and the authority to transfer 
title to the tomatoes so produced from 
that business unit to some other par-
ties in the marketing chain. 

(d) Each legal entity, whether an in-
dividual, a partnership, a ‘‘joint ven-
ture,’’ or a corporation, so engaged in 
the production of tomatoes for market 
shall have one vote for each position 
which is to be filled for the district for 
which he or it is eligible to vote. In the 
case of a partnership or a ‘‘joint ven-
ture,’’ such vote shall not be accepted 
in the absence of unanimous agreement 
of the respective members. In the case 
of a corporation, such vote shall be 
cast pursuant to the authorization of 
its board of directors. In the case of a 
person who owns land which he or it 
does not farm but, as rental for such 
land, obtains the ownership of a por-

tion of the tomatoes produced thereon, 
such person shall be regarded as the 
producer of that portion and entitled 
to one vote, and the tenant on such 
land shall be regarded as the producer 
of the remaining portion produced on 
such land and also entitled to one vote. 

(e) A producer eligible to vote is a 
person who produced tomatoes for mar-
ket in a proprietary capacity in the 
production area during the then cur-
rent fiscal period, i.e., between August 
1, of the previous year and July 31 of 
the then current year. If a person who 
would otherwise qualify as a producer 
in a proprietary capacity in the pro-
duction area planted tomatoes for mar-
ket as fresh tomatoes during the cur-
rent fiscal period, but (1) did not mar-
ket any tomatoes in the fresh market 
during the current fiscal period due to 
adverse weather conditions, or (2) has 
tomatoes in production for fresh mar-
ket during the current fiscal period, al-
though still unharvested, he shall, nev-
ertheless, be eligible as a producer to 
vote for committee nominees, if he pro-
duced and marketed tomatoes grown in 
the production area in the next pre-
ceding fiscal period. 

[23 FR 2588, Apr. 19, 1958. Redesignated at 26 
FR 12751, Dec. 30, 1961] 

REESTABLISHMENT OF DISTRICTS 

§ 966.160 Reestablishment of districts. 
(a) District No. 1: The county of Dade 

in the State of Florida. 
(b) District No. 2: The counties of 

Brevard, Glades, Indian River, Martin, 
Osceola, Okeechobee, Palm Beach, St. 
Lucie, and Broward in the State of 
Florida. 

(c) Terms used in this section have 
the same meaning as when used in said 
marketing agreement and this part. 

[35 FR 19633, Dec. 25, 1970] 

§ 966.161 Reapportionment of Com-
mittee Membership. 

Pursuant to § 966.25, industry mem-
bership on the Florida Tomato Com-
mittee shall be reapportioned as fol-
lows: 

(a) District 1—two members and their 
alternates. 

(b) District 2—two members and their 
alternates. 
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(c) District 3—four members and 
their alternates. 

(d) District 4—four members and 
their alternates. 

[50 FR 3738, Jan. 28, 1985, as amended at 60 
FR 5560, Jan. 30, 1995] 

Subpart—Assessment Rates 

§ 966.234 Assessment rate. 

On and after August 1, 2003, an as-
sessment rate of $0.025 per 25-pound 
container or equivalent is established 
for Florida tomatoes. 

[68 FR 70691, Dec. 19, 2003] 

Subpart—Handling Regulations 

§ 966.323 Handling regulation. 

From October 10 through June 15 of 
each season, except as provided in 
paragraphs (b) and (d) of this section, 
no person shall handle any lot of toma-
toes produced in the production area 
for shipment outside the regulated area 
unless it meets the requirements of 
paragraph (a) of this section. 

(a) Grade, size, container, and inspec-
tion requirements—(1) Grade. Tomatoes 
shall be graded and meet the require-
ments specified for U.S. No. 1, U.S. 
Combination, or U.S. No. 2 of the U.S. 
Standards for Grades of Fresh Toma-
toes. When not more than 15 percent of 
the tomatoes in any lot fail to meet 
the requirements of U.S. No. 1 grade 
and not more than one-third of this 15 
percent (or 5 percent) are comprised of 
defects causing very serious damage in-
cluding not more than 1 percent of to-
matoes which are soft or affected by 
decay, such tomatoes may be shipped 
and designated as at least 85 percent 
U.S. No. 1 grade. 

(2) Size. (i) All tomatoes packed by a 
registered handler shall be at least 29⁄32 
inches in diameter and shall be sized 
with proper equipment in one or more 
of the following ranges of diameters. 
Tomatoes shipped outside the regu-
lated area shall also be sized with prop-
er equipment in one or more of the fol-
lowing ranges of diameters. Measure-
ments of diameters shall be in accord-
ance with the methods prescribed in 
§ 51.1859 of the U.S. Standards for 
Grades of Fresh Tomatoes. 

Size designation 
Inches 

minimum 
diameter 

Inches 
maximum 
diameter 

6×7 ................................................. 29⁄32 219⁄32 
6×6 ................................................. 217⁄32 229⁄32 
5×6 ................................................. 225⁄32 

(ii) Tomatoes of designated sizes may 
not be commingled, and each container 
or lid shall be marked to indicate the 
designated size. 

(iii) Only 6×7, 6×6, or 5×6, may be used 
to indicate the above listed size des-
ignations or containers of tomatoes. 

(iv) To allow for variations incident 
to proper sizing, not more than a total 
of ten (10) percent, by count, of the to-
matoes in any lot may be smaller than 
the specified minimum diameter or 
larger than the maximum diameter. 

(3) Containers. (i) All tomatoes 
packed by a registered handler shall be 
packed in containers of 10, 20, and 25 
pounds designated net weights. The net 
weight of the contents shall not be less 
than the designated net weight and 
shall not exceed the designated net 
weight by more than two pounds. Sec-
tion 51.1863 of the U.S. Tomato Stand-
ards shall apply to all containers. 

(ii) Each container or lid shall be 
marked to indicate the designated net 
weight and must show the name and 
address of the registered handler (as 
defined in § 966.7) in letters at least 
one-fourth (1⁄4) inch high, and such con-
tainers must be packed at the reg-
istered handler’s facilities. 

(iii) The container in which the to-
matoes are packed must be clean and 
bright in appearance without marks, 
stains, or other evidence of previous 
use. 

(4) Inspection. Tomatoes shall be in-
spected and certified pursuant to the 
provisions of § 966.60. Each handler who 
applies for inspection shall register 
with the committee pursuant to 
§ 966.113. Persons not certified by the 
committee as a registered handler 
shall be issued inspection certificates 
on shipments handled by such persons 
stating ‘‘Fails to meet the require-
ments of Marketing Order No. 966 be-
cause the handler is not a registered 
handler.’’ Evidence of inspection must 
accompany truck shipments. 
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(b) Special purpose shipments. The re-
quirements of paragraph (a) of this sec-
tion shall not be applicable to ship-
ments of tomatoes for pickling, proc-
essing, experimental purposes, relief, 
charity, export, or other outlets rec-
ommended by the committee and ap-
proved by the Secretary, if the handler 
thereof complies with the safeguard re-
quirements of paragraph (c) of this sec-
tion. Shipments for processing are also 
exempt from the assessment require-
ments of this part. 

(c) Safeguards. Each handler making 
shipments of tomatoes for pickling, 
canning, experimental purposes, relief, 
charity, or export in accordance with 
paragraph (b) of this section shall: 

(1) Apply to the committee and ob-
tain a Certificate of Privilege to make 
such shipments. 

(2) Prepare on forms furnished by the 
committee a report in quadruplicate on 
such shipments authorized in para-
graph (b) of this section. 

(3) Bill or consign each shipment di-
rectly to the designated applicable re-
ceiver. 

(4) Forward one copy of such report 
to the committee office and two copies 
to the receiver for signing and return-
ing one copy to the committee office. 
Failure of the handler or receiver to re-
port such shipments by signing and re-
turning the applicable report to the 
committee office within ten days after 
shipment may be cause for cancella-
tion of such handler’s certificate and/or 
receiver’s eligibility to receive further 
shipments pursuant to such certificate. 
Upon cancellation of any such certifi-
cate, the handler may appeal to the 
committee for reconsideration. 

(5) Make shipments only to those 
who have qualified with the committee 
as approved receivers. 

(d) Exemption—(1) For types. The fol-
lowing types of tomatoes are exempt 
from these regulations: Elongated 
types commonly referred to as pear 
shaped or paste tomatoes and including 
but not limited to San Marzano, Red 
Top, and Roma varieties; cerasiform 
type tomatoes commonly referred to as 
cherry tomatoes; hydroponic tomatoes; 
and greenhouse tomatoes. Specialty 
packed red ripe tomatoes, yellow 
meated tomatoes, and single layer and 
two layer place packed tomatoes are 

exempt from the container net weight 
requirements specified in paragraph 
(a)(3)(i) of this section, and the require-
ment that each container or lid shall 
be marked to indicate the designated 
net weight as specified in paragraph 
(a)(3)(ii) of this section, but must meet 
the other requirements of this section. 
Producer field-packed tomatoes must 
meet all of the requirements of this 
section except for the requirement that 
all containers must be packed at reg-
istered handler facilities as specified in 
paragraph (a)(3)(ii) of this section, and 
the requirement that such tomatoes 
designated as size 6 × 6 must meet the 
maximum diameter requirement speci-
fied in paragraph (a)(2)(i) of this sec-
tion: Provided, That 6 × 6 and larger is 
used to indicate the listed size designa-
tion on containers. 

(2) For minimum quantity. For pur-
poses of this regulation each person 
subject thereto may handle up to but 
not to exceed 50 pounds of tomatoes per 
day without regard to the require-
ments of this regulation, but this ex-
emption shall not apply to any ship-
ment or any portion thereof of over 50 
pounds of tomatoes. 

(3) For special packed tomatoes. Toma-
toes which met the inspection require-
ments of paragraph (a)(4) of this sec-
tion which are resorted, regraded, and 
repacked by a handler who has been 
designated as a ‘‘Certified Tomato Re-
packer’’ by the committee are exempt 
from: 

(i) The tomato grade classifications 
of paragraph (a)(1) of this section; 

(ii) The size classifications of para-
graph (a)(2) of this section, except that 
the tomatoes shall be at least 2–9/32 
inches in diameter; and 

(iii) The container weight require-
ments of paragraph (a)(3) of this sec-
tion. 

(4) For varieties. Upon recommenda-
tion of the committee, varieties of to-
matoes that are elongated or otherwise 
misshapen due to adverse growing con-
ditions may be exempted by the Sec-
retary from the provisions of para-
graph (a)(2) of this section. 

(e) Report of packouts. Each registered 
handler shall, at the end of each day 
during which handling activities have 
been conducted, or the following morn-
ing as the committee may prescribe, 
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provide to the committee or its des-
ignated agent a complete and accurate 
accounting of the number of containers 
of tomatoes packed that day. The re-
port shall include an accounting of the 
grade, size, maturity, and net weight of 
the containers packed in each such cat-
egory. The total packout report shall 
be provided to the committee or its au-
thorized agent in a timely fashion that 
allows the committee to compile a 
daily, industry-wide packout report. 

(f) Assessments. Handlers shall pay as-
sessments as provided in § 966.42. As-
sessment will be based on inspection 
certificates supplied to the committee 
by the Federal-State Inspection Serv-
ice. 

(g) Definitions. Hydroponic tomatoes 
means tomatoes grown in solution 
without soil; greenhouse tomatoes means 
tomatoes grown indoors; specialty 
packed red ripe tomatoes means toma-
toes which at the time of inspection 
are #5 or #6 color (according to color 
classification requirements in the U.S. 
tomato standards) with their calyx 
ends and stems attached and cell 
packed in a single layer container; and 
producer field-packed tomatoes means to-
matoes which at the time of inspection 
are #3 color or higher (according to 
color classification requirements in the 
U.S. tomato standards), that are 
picked and place packed in new con-
tainers in the field by a producer as de-
fined in § 966.150 and transferred to a 
registered handler’s facilities for final 
preparation for market. A Certified To-
mato Repacker is a repacker of toma-
toes in the regulated area who has the 
facilities for handling, regrading, re-
sorting, and repacking tomatoes into 
consumer sized packages and has been 
certified as such by the committee. 
Processing as used in §§ 966.120 and 
966.323 means the manufacture of any 
tomato product which has been con-
verted into juice, or preserved by any 
commercial process, including canning, 
dehydrating, drying, and the addition 
of chemical substances. Further, all 
processing procedures must result in a 
product that does not require refrigera-
tion until opened. Pickling as used in 
§§ 966.120 and 966.323 means to preserve 
tomatoes in a brine or vinegar solu-
tion. U.S. tomato standards means the 
revised United States Standards for 

Fresh Tomatoes (7 CFR 51.1855 through 
51.1877), effective October 1, 1991, as 
amended, or variations thereof speci-
fied in this section. Other terms in this 
section shall have the same meaning as 
when used in Marketing Agreement No. 
125, as amended, and this part, and the 
U.S. tomato standards. 

[52 FR 46347, Dec. 7, 1987, as amended at 53 
FR 3191, Feb. 4, 1988; 54 FR 51297, Dec. 14, 
1989; 56 FR 51148, Oct. 10, 1991; 57 FR 27351, 
June 19, 1992; 58 FR 57719, Oct. 27, 1993; 59 FR 
51091, Oct. 7, 1994; 60 FR 57907, Nov. 24, 1995; 
61 FR 55731, Oct. 29, 1996; 63 FR 146, Jan. 5, 
1998; 63 FR 12401, Mar. 13, 1998; 63 FR 54559, 
Oct. 13, 1998; 64 FR 45413, Aug. 20, 1999; 65 FR 
66495, Nov. 6, 2000; 66 FR 48532, Sept. 21, 2001; 
70 FR 53540, Sept. 9, 2005] 

EDITORIAL NOTE: After January 1, 1979, 
‘‘Budget of Expenses and Rate of Assess-
ment’’ regulations (e.g., sections .200 
through .299) and ‘‘Handling’’ regulations 
(e.g., sections .300 through .399) which are in 
effect for a year or less, will not be carried 
in the Code of Federal Regulations. For FED-
ERAL REGISTER citations affecting these reg-
ulations, see the List of CFR Sections Af-
fected, which appears in the Finding Aids 
section of the printed volume and on GPO 
Access. 

PART 979—MELONS GROWN IN 
SOUTH TEXAS 

Subpart—Order Regulating Handling 

DEFINITIONS 

Sec. 
979.1 Secretary. 
979.2 Act. 
979.3 Person. 
979.4 Production area. 
979.5 Melons. 
979.6 Handler. 
979.7 Handle. 
979.8 Grower. 
979.9 Committee. 
979.10 Fiscal period. 
979.11 Grade, size, and maturity. 
979.12 Grading. 
979.13 Pack. 
979.14 Container. 
979.15 Varieties. 
979.16 Export. 
979.17 District. 
979.18 Part and subpart. 

COMMITTEE 

979.22 Establishment and membership. 
979.23 Term of office. 
979.24 Districts. 
979.25 Redistricting. 
979.26 Nominations. 
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