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Nuclear Regulatory Commission § 2.802 

Subpart H—Rulemaking 

§ 2.800 Scope of rulemaking. 
This subpart governs the issuance, 

amendment and repeal of regulations 
in which participation by interested 
persons is prescribed under section 553 
of title 5 of the U.S. Code. 

[35 FR 11459, July 17, 1970] 

§ 2.801 Initiation of rulemaking. 
Rulemaking may be initiated by the 

Commission at its own instance, on the 
recommendation of another agency of 
the United States, or on the petition of 
any other interested person. 

§ 2.802 Petition for rulemaking. 
(a) Any interested person may peti-

tion the Commission to issue, amend or 
rescind any regulation. The petition 
should be addressed to the Secretary, 
Attention: Rulemakings and Adjudica-
tions Staff, and sent either by mail ad-
dressed to the U.S. Nuclear Regulatory 
Commission, Washington, DC 20555– 
0001; by facsimile; by hand delivery to 
the NRC’s offices at 11555 Rockville 
Pike, Rockville, Maryland; or, where 
practicable, by electronic submission, 
for example, via Electronic Informa-
tion Exchange, e-mail, or CD-ROM. 
Electronic submissions must be made 
in a manner that enables the NRC to 
receive, read, authenticate, distribute, 
and archive the submission, and proc-
ess and retrieve it a single page at a 
time. Detailed guidance on making 
electronic submissions can be obtained 
by visiting the NRC’s Web site at http:// 
www.nrc.gov/site-help/eie.html, by call-
ing (301) 415–6030, by e-mail to 
EIE@nrc.gov, or by writing the Office of 
Information Services, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001. The guidance discusses, 
among other topics, the formats the 
NRC can accept, the use of electronic 
signatures, and the treatment of non-
public information. 

(b) A prospective petitioner may con-
sult with the NRC before filing a peti-
tion for rulemaking by writing to the 
Chief, Rules and Directives Branch, 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555–0001. A prospec-
tive petitioner also may telephone the 
Rules and Directives Branch on (301) 

415–7163, or toll free on (800) 368–5642, or 
send e-mail to NRCREP@nrc.gov. 

(1) In any consultation prior to the 
filing of a petition for rulemaking, the 
assistance that may be provided by the 
NRC staff is limited to— 

(i) Describing the procedure and proc-
ess for filing and responding to a peti-
tion for rulemaking; 

(ii) Clarifying an existing NRC regu-
lation and the basis for the regulation; 
and 

(iii) Assisting the prospective peti-
tioner to clarify a potential petition so 
that the Commission is able to under-
stand the nature of the issues of con-
cern to the petitioner. 

(2) In any consultation prior to the 
filing of a petition for rulemaking, in 
providing the assistance permitted in 
paragraph (b)(1) of this section, the 
NRC staff will not draft or develop text 
or alternative approaches to address 
matters in the prospective petition for 
rulemaking. 

(c) Each petition filed under this sec-
tion shall: 

(1) Set forth a general solution to the 
problem or the substance or text of any 
proposed regulation or amendment, or 
specify the regulation which is to be 
revoked or amended; 

(2) State clearly and concisely the 
petitioner’s grounds for and interest in 
the action requested; 

(3) Include a statement in support of 
the petition which shall set forth the 
specific issues involved, the peti-
tioner’s views or arguments with re-
spect to those issues, relevant tech-
nical, scientific or other data involved 
which is reasonably available to the pe-
titioner, and such other pertinent in-
formation as the petitioner deems nec-
essary to support the action sought. In 
support of its petition, petitioner 
should note any specific cases of which 
petitioner is aware where the current 
rule is unduly burdensome, deficient, 
or needs to be strengthened. 

(d) The petitioner may request the 
Commission to suspend all or any part 
of any licensing proceeding to which 
the petitioner is a party pending dis-
position of the petition for rulemaking. 

(e) If it is determined that the peti-
tion includes the information required 
by paragraph (c) of this section and is 
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complete, the Director, Division of Ad-
ministrative Services, Office of Admin-
istration, or designee, will assign a 
docket number to the petition, will 
cause the petition to be formally dock-
eted, and will make a copy of the dock-
eted petition available at the NRC Web 
site, http://www.nrc.gov. Public com-
ment may be requested by publication 
of a notice of the docketing of the peti-
tion in the FEDERAL REGISTER, or, in 
appropriate cases, may be invited for 
the first time upon publication in the 
FEDERAL REGISTER of a proposed rule 
developed in response to the petition. 
Publication will be limited by the re-
quirements of Section 181 of the Atom-
ic Energy Act of 1954, as amended, and 
may be limited by order of the Com-
mission. 

(f) If it is determined by the Execu-
tive Director for Operations that the 
petition does not include the informa-
tion required by paragraph (c) of this 
section and is incomplete, the peti-
tioner will be notified of that deter-
mination and the respects in which the 
petition is deficient and will be ac-
corded an opportunity to submit addi-
tional data. Ordinarily this determina-
tion will be made within 30 days from 
the date of receipt of the petition by 
the Office of the Secretary of the Com-
mission. If the petitioner does not sub-
mit additional data to correct the defi-
ciency within 90 days from the date of 
notification to the petitioner that the 
petition is incomplete, the petition 
may be returned to the petitioner with-
out prejudice to the right of the peti-
tioner to file a new petition. 

(g) The Director, Division of Admin-
istrative Services, Office of Adminis-
tration, will prepare on a semiannual 
basis a summary of petitions for rule-
making before the Commission, includ-
ing the status of each petition. A copy 
of the report will be available for pub-
lic inspection and copying at the NRC 
Web site, http://www.nrc.gov, and/or at 
the NRC Public Document Room. 

[44 FR 61322, Oct. 25, 1979, as amended at 46 
FR 35487, July 9, 1981; 52 FR 31609, Aug. 21, 
1987; 53 FR 52993, Dec. 30, 1988; 54 FR 53315, 
Dec. 28, 1989; 56 FR 10360, Mar. 12, 1991; 59 FR 
44895, Aug. 31, 1994; 59 FR 60552, Nov. 25, 1994; 
62 FR 27495, May 20, 1997; 63 FR 15742, Apr. 1, 
1998; 64 FR 48949, Sept. 9, 1999; 68 FR 58799, 
Oct. 10, 2003] 

§ 2.803 Determination of petition. 
No hearing will be held on the peti-

tion unless the Commission deems it 
advisable. If the Commission deter-
mines that sufficient reason exists, it 
will publish a notice of proposed rule-
making. In any other case, it will deny 
the petition and will notify the peti-
tioner with a simple statement of the 
grounds of denial. 

§ 2.804 Notice of proposed rulemaking. 
(a) Except as provided by paragraph 

(d) of this section, when the Commis-
sion proposes to adopt, amend, or re-
peal a regulation, it will cause to be 
published in the FEDERAL REGISTER a 
notice of proposed rulemaking, unless 
all persons subject to the notice are 
named and either are personally served 
or otherwise have actual notice in ac-
cordance with law. 

(b) The notice will include: 
(1) Either the terms or substance of 

the proposed rule, or a specification of 
the subjects and issues involved; 

(2) The manner and time within 
which interested members of the public 
may comment, and a statement that 
copies of comments may be examined 
will be made available at the NRC Web 
site, http://www.nrc.gov; 

(3) The authority under which the 
regulation is proposed; 

(4) The time, place, and nature of the 
public hearing, if any; 

(5) If a hearing is to be held, designa-
tion of the presiding officer and any 
special directions for the conduct of 
the hearing; and 

(6) Such explanatory statement as 
the Commission may consider appro-
priate. 

(c) The publication or service of no-
tice will be made not less than fifteen 
(15) days prior to the time fixed for 
hearing, if any, unless the Commission 
for good cause stated in the notice pro-
vides otherwise. 

(d) The notice and comment provi-
sions contained in paragraphs (a), (b), 
and (c) of this section will not be re-
quired to be applied— 

(1) To interpretative rules, general 
statements of policy, or rules of agency 
organization, procedure, or practice; or 

(2) When the Commission for good 
cause finds that notice and public com-
ment are impracticable, unnecessary, 
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or contrary to the public interest, and 
are not required by statute. This find-
ing, and the reasons therefor, will be 
incorporated into any rule issued with-
out notice and comment for good 
cause. 

(e) The Commission shall provide for 
a 30-day post-promulgation comment 
period for— 

(1) Any rule adopted without notice 
and comment under the good cause ex-
ception on paragraph (d)(2) of this sec-
tion where the basis is that notice and 
comment is ‘‘impracticable’’ or ‘‘con-
trary to the public interest.’’ 

(2) Any interpretative rule, or gen-
eral statement of policy adopted with-
out notice and comment under para-
graph (d)(1) of this section, except for 
those cases for which the Commission 
finds that such procedures would serve 
no public interest, or would be so bur-
densome as to outweigh any foresee-
able gain. 

(f) For any post-promulgation com-
ments received under paragraph (e) of 
this section, the Commission shall pub-
lish a statement in the FEDERAL REG-
ISTER containing an evaluation of the 
significant comments and any revi-
sions of the rule or policy statement 
made as a result of the comments and 
their evaluation. 

[27 FR 377, Jan. 13, 1962, as amended at 50 FR 
13010, Apr. 2, 1985; 64 FR 48949, Sept. 9, 1999] 

§ 2.805 Participation by interested per-
sons. 

(a) In all rulemaking proceedings 
conducted under the provisions of 
§ 2.804(a), the Commission will afford 
interested persons an opportunity to 
participate through the submission of 
statements, information, opinions, and 
arguments in the manner stated in the 
notice. The Commission may grant ad-
ditional reasonable opportunity for the 
submission of comments. 

(b) The Commission may hold infor-
mal hearings at which interested per-
sons may be heard, adopting proce-
dures which in its judgment will best 
serve the purpose of the hearing. 

[27 FR 377, Jan. 13, 1962, as amended at 50 FR 
13010, Apr. 2, 1985; 50 FR 15865, Apr. 22, 1985] 

§ 2.806 Commission action. 
The Commission will incorporate in 

the notice of adoption of a regulation a 
concise general statement of its basis 
and purpose, and will cause the notice 
and regulation to be published in the 
FEDERAL REGISTER or served upon af-
fected persons. 

§ 2.807 Effective date. 
The notice of adoption of a regula-

tion will specify the effective date. 
Publication or service of the notice and 
regulation, other than one granting or 
recognizing exemptions or relieving 
from restrictions, will be made not less 
than thirty (30) days prior to the effec-
tive date unless the Commission di-
rects otherwise on good cause found 
and published in the notice of rule 
making. 

§ 2.808 Authority of the Secretary to 
rule on procedural matters. 

When briefs, motions or other papers 
listed herein are submitted to the Com-
mission itself, as opposed to officers 
who have been delegated authority to 
act for the Commission, the Secretary 
or the Assistant Secretary are author-
ized to: 

(a) Prescribe schedules for the filing 
of statements, information, briefs, mo-
tions, responses or other pleadings, 
where such schedules may differ from 
those elsewhere prescribed in these 
rules or where these rules do not pre-
scribe a schedule; 

(b) Rule on motions for extensions of 
time; 

(c) Reject motions, briefs, pleadings, 
and other documents filed with the 
Commission later than the time pre-
scribed by the Secretary or the Assist-
ant Secretary or established by an 
order, rule, or regulation of the Com-
mission unless good cause is shown for 
the late filing; and 

(d) Prescribe all procedural arrange-
ments relating to any oral argument to 
be held before the Commission. 

[39 FR 24219, July 1, 1974] 

§ 2.809 Participation by the Advisory 
Committee on Reactor Safeguards. 

(a) In its advisory capacity to the 
Commission, the ACRS may rec-
ommend that the Commission initiate 
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rulemaking in a particular area. The 
Commission will respond to such rule-
making recommendation in writing 
within 90 days, noting its intent to im-
plement, study, or defer action on the 
recommendation. In the event the 
Commission decides not to accept or 
decides to defer action on the rec-
ommendation, it will give its reasons 
for doing so. Both the ACRS rec-
ommendation and the Commission’s re-
sponse will be made available at the 
NRC Web site, http://www.nrc.gov, fol-
lowing transmittal of the Commis-
sion’s response to the ACRS. 

(b) When a rule involving nuclear 
safety matters within the purview of 
the ACRS is under development by the 
NRC Staff, the Staff will ensure that 
the ACRS is given an opportunity to 
provide advice at appropriate stages 
and to identify issues to be considered 
during rulemaking hearings. 

[46 FR 22358, Apr. 17, 1981, as amended at 64 
FR 48949, Sept. 9, 1999] 

§ 2.810 NRC size standards. 

The NRC shall use the size standards 
contained in this section to determine 
whether a licensee qualifies as a small 
entity in its regulatory programs. 

(a) A small business is a for-profit 
concern and is a— 

(1) Concern that provides a service or 
a concern not engaged in manufac-
turing with average gross receipts of $5 
million or less over its last 3 completed 
fiscal years; or 

(2) Manufacturing concern with an 
average number of 500 or fewer employ-
ees based upon employment during 
each pay period for the preceding 12 
calendar months. 

(b) A small organization is a not-for- 
profit organization which is independ-
ently owned and operated and has an-
nual gross receipts of $5 million or less. 

(c) A small governmental jurisdiction 
is a government of a city, county, 
town, township, village, school district, 
or special district with a population of 
less than 50,000. 

(d) A small educational institution is 
one that is— 

(1) Supported by a qualifying small 
governmental jurisdiction; or 

(2) Not state or publicly supported 
and has 500 or fewer employees. 

(e) For the purposes of this section, 
the NRC shall use the Small Business 
Administration definition of receipts 
(13 CFR 121.402(b)(2)). A licensee who is 
a subsidiary of a large entity does not 
qualify as a small entity for purposes 
of this section. 

(f) Whenever appropriate in the inter-
est of administering statutes and regu-
lations within its jurisdiction, it is the 
practice of the NRC to answer inquiries 
from small entities concerning infor-
mation on and advice about compli-
ance with the statutes and regulations 
that affect them. To help small entities 
obtain information quickly, the NRC 
has established a toll-free telephone 
number at 1–800–368–5642. 

[60 FR 18346, Apr. 11, 1995, as amended at 62 
FR 26220, May 13, 1997] 

Subpart I—Special Procedures 
Applicable to Adjudicatory 
Proceedings Involving Re-
stricted Data and/or National 
Security Information 

SOURCE: 41 FR 53329, Dec. 6, 1976, unless 
otherwise noted. 

§ 2.900 Purpose. 
This subpart is issued pursuant to 

section 181 of the Atomic Energy Act of 
1954, as amended, and section 201 of the 
Energy Reorganization Act of 1974, as 
amended, to provide such procedures in 
proceedings subject to this part as will 
effectively safeguard and prevent dis-
closure of Restricted Data and Na-
tional Security Information to unau-
thorized persons, with minimum im-
pairment of procedural rights. 

§ 2.901 Scope of subpart I. 
This subpart applies, as applicable, to 

all proceedings under subparts G, J, K, 
L, M, and N of this part. 

[69 FR 2264, Jan. 14, 2004] 

§ 2.902 Definitions. 
As used in this subpart: 
(a) Government agency means any ex-

ecutive department, commission, inde-
pendent establishment, corporation, 
wholly or partly owned by the United 
States of America, which is an instru-
mentality of the United States, or any 
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