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(ii) Resulting in confirmed positive 
tests on such persons, 

(iii) Involving use of alcohol within 
the protected area, or 

(iv) Resulting in a determination of 
unfitness for scheduled work due to the 
consumption of alcohol. 

(b) Notifications must be made to the 
NRC Operations Center by telephone 
within 24 hours of the discovery of the 
event by the licensee. 

(c) Fitness-for-duty events shall be 
reported under this section rather than 
reported under the provisions of § 73.71. 

(d) By November 30, 1993 each li-
censee who is authorized to possess, 
use, or transport formula quantities of 
SSNM shall certify to the NRC that it 
has implemented a fitness-for-duty 
program that meets the requirements 
of 10 CFR part 26. The certification 
shall describe any licensee cut-off lev-
els more stringent than those imposed 
by this part. 

[54 FR 24494, June 7, 1989; 54 FR 47451, Nov. 
14, 1989, as amended at 58 FR 31470, June 3, 
1993] 

AUDITS 

§ 26.80 Audits. 

(a) Each licensee subject to this part 
shall audit the fitness-for-duty pro-
gram nominally every 12 months. In 
addition, audits must be conducted, 
nominally every 12 months, of those 
portions of fitness-for-duty programs 
implemented by contractors and ven-
dors. Licensees may accept audits of 
contractors and vendors conducted by 
other licensees and need not re-audit 
the same contractor or vendor for the 
same period of time. Each sharing util-
ity shall maintain a copy of the audit 
report, to include findings, rec-
ommendations and corrective actions. 
Licensees retain responsibility for the 
effectiveness of contractor and vendor 
programs and the implementation of 
appropriate corrective action. 

(b) Audits must focus on the effec-
tiveness of the program and be con-
ducted by individuals qualified in the 
subject(s) being audited, and inde-
pendent of both fitness-for-duty pro-
gram management and personnel di-
rectly responsible for implementation 
of the fitness-for-duty program. 

(c) The result of the audit, along with 
recommendations, if any, must be doc-
umented and reported to senior cor-
porate and site management. The reso-
lution of the audit findings and correc-
tive actions must be documented. 
These documents must be retained for 
three years. NRC Guidelines require li-
censee audits of HHS-certified labora-
tories as described in appendix A. 

ENFORCEMENT 

§ 26.90 Violations. 

(a) An injunction or other court 
order may be obtained to prohibit a 
violation of any provision of— 

(1) The Atomic Energy Act of 1954, as 
amended; 

(2) Title II of the Energy Reorganiza-
tion Act of 1974; or 

(3) Any regulation or order issued 
under these Acts. 

(b) A court order may be obtained for 
the payment of a civil penalty imposed 
under section 234 of the Atomic Energy 
Act of 1954, for violations of— 

(1) Section 53, 57, 62, 63, 81, 82, 101, 103, 
104, 107, or 109 of the Act; 

(2) Section 206 of the Energy Reorga-
nization Act of 1974; 

(3) Any rule, regulation, or order 
issued under these Sections; 

(4) Any term, condition, or limitation 
of any license issued under these Sec-
tions; or 

(5) Any provisions for which a license 
may be revoked under section 186 of 
the Atomic Energy Act of 1954. 

[54 FR 24494, June 7, 1989, as amended at 57 
FR 55072, Nov. 24, 1992] 

§ 26.91 Criminal penalties. 

(a) Section 223 of the Atomic Energy 
Act of 1954, as amended, provides for 
criminal sanctions for willful violation 
of, attempted violation of, or con-
spiracy to violate, any regulation 
issued under sections 161b, 161i, or 161o 
of the Act. For purposes of section 223, 
all the regulations in part 26 are issued 
under one or more of sections 161b, 161i, 
or 161o, except for the sections listed in 
paragraph (b) of this section. 

(b) The regulations in part 26 that 
are not issued under sections 161b, 161i, 
or 161o for the purposes of section 223 
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are as follows: §§ 26.1, 26.2, 26.3, 26.4, 
26.6, 26.8, 26.90, and 26.91. 

[57 FR 55072, Nov. 24, 1992] 

APPENDIX A TO PART 26—GUIDELINES 
FOR DRUG AND ALCOHOL TESTING 
PROGRAMS 

SUBPART A—GENERAL 

1.1 Applicability 
1.2 Definitions 

SUBPART B—SCIENTIFIC AND TECHNICAL 
REQUIREMENTS 

2.1 The Substances 
2.2 General Administration of Testing 
2.3 Preventing Subversion of Testing 
2.4 Specimen Collection Procedures 
2.5 HHS-Certified Laboratory Personnel 
2.6 Licensee Testing Facility Personnel 
2.7 Laboratory and Testing Facility Anal-

ysis Procedures 
2.8 Quality Assurance and Quality Control 
2.9 Reporting and Review of Results 

SUBPART C—EMPLOYEE PROTECTION 

3.1 Protection of Employee Records 
3.2 Individual Access to Test and Labora-

tory Certification Results 

SUBPART D—CERTIFICATION OF LABORATORIES 
ENGAGED IN CHEMICAL TESTING 

4.1 Use of DHHS-Certified Laboratories 

SUBPART A—GENERAL 

1.1 Applicability 

(1) These guidelines apply to licensees au-
thorized to operate nuclear power reactors 
and licensees who are authorized to possess, 
use, or transport formula quantities of stra-
tegic special nuclear material (SSNM). 

(2) Licensees may set more stringent cut- 
off levels than specified herein or test for 
substances other than specified herein and 
shall inform the Commission of such devi-
ation within 60 days of implementing such 
change. Licensees may not deviate from the 
provisions of these guidelines without the 
written approval of the Commission. 

(3) Only laboratories which are HHS-cer-
tified are authorized to perform urine drug 
testing for NRC licensees, vendors, and li-
censee contractors. 

1.2 Definitions 

For the purposes of this part, the following 
definitions apply: 

‘‘Aliquot.’’ A portion of a specimen used 
for testing. 

‘‘BAC.’’ Blood alcohol concentration 
(BAC), which can be measured directly from 
blood or derived from a measure of the con-
centration of alcohol in a breath specimen, is 

a measure of the mass of alcohol in a volume 
of blood such that an individual with 100 mg 
of alcohol per 100 ml of blood has a BAC of 
0.10 percent. 

‘‘Commission.’’ The U.S. Nuclear Regu-
latory Commission or its duly authorized 
representatives. 

‘‘Chain-of-custody.’’ Procedures to account 
for the integrity of each specimen by track-
ing its handling and storage from the point 
of specimen collection to final disposition of 
the specimen. 

‘‘Collection site.’’ A place designated by 
the licensee where individuals present them-
selves for the purpose of providing a speci-
men of their urine, breath, and/or blood to be 
analyzed for the presence of drugs or alcohol. 

‘‘Collection site person.’’ A person who in-
structs and assists individuals at a collection 
site and who receives and makes an initial 
examination of the specimen(s) provided by 
those individuals. A collection site person 
shall have successfully completed training to 
carry out this function or shall be a licensed 
medical professional or technician who is 
provided instructions for collection under 
this part and certifies completion as re-
quired herein. In any case where: (a) a collec-
tion is observed or (b) collection is mon-
itored by nonmedical personnel, the collec-
tion site person must be a person of the same 
gender as the donor. 

‘‘Confirmatory test.’’ A second analytical 
procedure to identify the presence of a spe-
cific drug or drug metabolite which is inde-
pendent of the initial screening test and 
which uses a different technique and chem-
ical principle from that of the initial test in 
order to ensure reliability and accuracy. (At 
this time gas chromatography/mass spec-
trometry [GC/MS] is the only authorized 
confirmation method for cocaine, marijuana, 
opiates, amphetamines, phencyclidine). For 
determining blood alcohol levels, a ‘‘con-
firmatory test’’ means a second test using 
another breath alcohol analysis device. Fur-
ther confirmation upon demand will be by 
gas chromatography analysis of blood. 

‘‘Confirmed positive test.’’ The result of a 
confirmatory test that has established the 
presence of drugs, drug metabolites, or alco-
hol in a specimen at or above the cut-off 
level, and that has been deemed positive by 
the Medical Review Officer (MRO) after eval-
uation. A ‘‘confirmed positive test’’ for alco-
hol can also be obtained as a result of a con-
firmation of blood alcohol levels with a sec-
ond breath analysis without MRO evalua-
tion. 

‘‘HHS-certified laboratory.’’ A urine and 
blood testing laboratory that maintains cer-
tification to perform drug testing under the 
Department of Health and Human Services 
(HHS) ‘‘Mandatory Guidelines for Federal 
Workplace Drug Testing Programs’’ (53 FR 
11970). 
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