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919), title II of the Energy Reorganiza-
tion Act of 1974, as amended (88 Stat. 
1242), and titles I and II of the Uranium 
Mill Tailings Radiation Control Act of 
1978, as amended (42 U.S.C. 7901). 

[55 FR 45597, Oct. 30, 1990, as amended at 56 
FR 55997, Oct. 31, 1991] 

§ 40.2 Scope. 

Except as provided in §§ 40.11 to 40.14, 
inclusive, the regulations in this part 
apply to all persons in the United 
States. This part also gives notice to 
all persons who knowingly provide to 
any licensee, applicant, contractor, or 
subcontractor, components, equipment, 
materials, or other goods or services, 
that relate to a licensee’s or appli-
cant’s activities subject to this part, 
that they may be individually subject 
to NRC enforcement action for viola-
tion of § 40.10. 

[63 FR 1896, Jan. 13, 1998] 

§ 40.2a Coverage of inactive tailings 
sites. 

(a) Prior to the completion of the re-
medial action, the Commission will not 
require a license pursuant to 10 CFR 
chapter I for possession of residual ra-
dioactive materials as defined in this 
part that are located at a site where 
milling operations are no longer ac-
tive, if the site is covered by the reme-
dial action program of title I of the 
Uranium Mill Tailings Radiation Con-
trol Act of 1978, as amended. The Com-
mission will exert its regulatory role in 
remedial actions primarily through 
concurrence and consultation in the 
execution of the remedial action pursu-
ant to title I of the Uranium Mill 
Tailings Radiation Control Act of 1978, 
as amended. After remedial actions are 
completed, the Commission will license 
the long-term care of sites, where re-
sidual radioactive materials are dis-
posed, under the requirements set out 
in § 40.27. 

(b) The Commission will regulate by-
product material as defined in this part 
that is located at a site where milling 
operations are no longer active, if such 
site is not covered by the remedial ac-
tion program of title I of the Uranium 
Mill Tailings Radiation Control Act of 

1978. The criteria in appendix A of this 
part will be applied to such sites. 

[45 FR 65531, Oct. 3, 1980, as amended at 55 FR 
45598, Oct. 30, 1990] 

§ 40.3 License requirements. 
A person subject to the regulations 

in this part may not receive title to, 
own, receive, possess, use, transfer, 
provide for long-term care, deliver or 
dispose of byproduct material or resid-
ual radioactive material as defined in 
this part or any source material after 
removal from its place of deposit in na-
ture, unless authorized in a specific or 
general license issued by the Commis-
sion under the regulations in this part. 

[55 FR 45598, Oct. 30, 1990] 

§ 40.4 Definitions. 
Act means the Atomic Energy Act of 

1954 (68 Stat. 919), including any 
amendments thereto; 

Agreement State means any State with 
which the Atomic Energy Commission 
or the Nuclear Regulatory Commission 
has entered into an effective agree-
ment under subsection 274b. of the 
Atomic Energy Act of 1954, as amend-
ed. 

Alert means events may occur, are in 
progress, or have occurred that could 
lead to a release of radioactive mate-
rial but that the release is not expected 
to require a response by offsite re-
sponse organizations to protect persons 
offsite. 

Byproduct Material means the tailings 
or wastes produced by the extraction 
or concentration of uranium or tho-
rium from any ore processed primarily 
for its source material content, includ-
ing discrete surface wastes resulting 
from uranium solution extraction proc-
esses. Underground ore bodies depleted 
by such solution extraction operations 
do not constitute ‘‘byproduct mate-
rial’’ within this definition. 

With the exception of ‘‘byproduct 
material’’ as defined in section 11e. of 
the Act, other terms defined in section 
11 of the Act shall have the same mean-
ing when used in the regulations in 
this part. 

Commencement of construction means 
any clearing of land, excavation, or 
other substantial action that would ad-
versely affect the natural environment 
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of a site but does not include changes 
desirable for the temporary use of the 
land for public recreational uses, nec-
essary borings to determine site char-
acteristics or other preconstruction 
monitoring to establish background in-
formation related to the suitability of 
a site or to the protection of environ-
mental values. 

Commission means the Nuclear Regu-
latory Commission or its duly author-
ized representatives. 

Corporation means the United States 
Enrichment Corporation (USEC), or its 
successor, a Corporation that is au-
thorized by statute to lease the gas-
eous diffusion enrichment plants in Pa-
ducah, Kentucky, and Piketon, Ohio, 
from the Department of Energy, or any 
person authorized to operate one or 
both of the gaseous diffusion plants, or 
other facilities, pursuant to a plan for 
the privatization of USEC that is ap-
proved by the President. 

Decommission means to remove a fa-
cility or site safely from service and 
reduce residual radioactivity to a level 
that permits— 

(1) Release of the property for unre-
stricted use and termination of the li-
cense; or 

(2) Release of the property under re-
stricted conditions and termination of 
the license. 

Department and Department of Energy 
means the Department of Energy es-
tablished by the Department of Energy 
Organization Act (Pub. L. 95–91, 91 
Stat. 565, 42 U.S.C. 7101 et seq.) to the 
extent that the Department, or its duly 
authorized representatives, exercises 
functions formerly vested in the U.S. 
Atomic Energy Commission, its Chair-
man, members, officers and compo-
nents and transferred to the U.S. En-
ergy Research and Development Ad-
ministration and to the Administrator 
thereof pursuant to sections 104 (b), (c) 
and (d) of the Energy Reorganization 
Act of 1974 (Pub. L. 93–438, 88 Stat. 1233 
at 1237, 42 U.S.C. 5814) and retransferred 
to the Secretary of Energy pursuant to 
section 301(a) of the Department of En-
ergy Organization Act (Pub. L. 95–91, 91 
Stat. 565 at 577–578, 42 U.S.C. 7151). 

Depleted uranium means the source 
material uranium in which the isotope 
uranium-235 is less than 0.711 weight 
percent of the total uranium present. 

Depleted uranium does not include spe-
cial nuclear material. 

Effective kilogram means (1) for the 
source material uranium in which the 
uranium isotope uranium–235 is greater 
than 0.005 (0.5 weight percent) of the 
total uranium present: 10,000 kilo-
grams, and (2) for any other source ma-
terial: 20,000 kilograms. 

Foreign obligations means the com-
mitments entered into by the U.S. Gov-
ernment under Atomic Energy Act 
(AEA) section 123 agreements for co-
operation in the peaceful uses of atom-
ic energy. Imports and exports of mate-
rial or equipment pursuant to such 
agreements are subject to these com-
mitments, which in some cases involve 
an exchange of information on imports, 
exports, retransfers with foreign gov-
ernments, peaceful end-use assurances, 
and other conditions placed on the 
transfer of the material or equipment. 
The U.S. Government informs the li-
censee of obligations attached to mate-
rial. 

Government agency means any execu-
tive department, commission, inde-
pendent establishment, corporation, 
wholly or partly owned by the United 
States of America which is an instru-
mentality of the United States, or any 
board, bureau, division, service, office, 
officer, authority, administration, or 
other establishment in the executive 
branch of the Government. 

License, except where otherwise spec-
ified, means a license issued pursuant 
to the regulations in this part. 

Persons means: (1) Any individual, 
corporation, partnership, firm, associa-
tion, trust, estate, public or private in-
stitution, group, Government agency 
other than the Commission or the De-
partment of Energy except that the De-
partment of Energy shall be considered 
a person within the meaning of the reg-
ulations in this part to the extent that 
its facilities and activities are subject 
to the licensing and related regulatory 
authority of the Commission pursuant 
to section 202 of the Energy Reorga-
nization Act of 1974 (88 Stat. 1244) and 
the Uranium Mill Tailings Radiation 
Control Act of 1978 (92 Stat. 3021), any 
State or any political subdivision of, or 
any political entity within a State, any 
foreign government or nation or any 
subdivision of any such government or 
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nation, or other entity; and (2) any 
legal successor, representative, agent 
or agency of the foregoing. 

Pharmacist means an individual reg-
istered by a state or territory of the 
United States, the District of Columbia 
or the Commonwealth of Puerto Rico 
to compound and dispense drugs, pre-
scriptions and poisons. 

Physician means a medical doctor or 
doctor of osteopathy licensed by a 
State or Territory of the United 
States, the District of Columbia, or the 
Commonwealth of Puerto Rico to pre-
scribe drugs in the practice of medi-
cine. 

Principal activities, as used in this 
part, means activities authorized by 
the license which are essential to 
achieving the purpose(s) for which the 
license was issued or amended. Storage 
during which no licensed material is 
accessed for use or disposal and activi-
ties incidental to decontamination or 
decommissioning are not principal ac-
tivities. 

Residual radioactive material means: 
(1) Waste (which the Secretary of En-
ergy determines to be radioactive) in 
the form of tailings resulting from the 
processing of ores for the extraction of 
uranium and other valuable constitu-
ents of the ores; and (2) other waste 
(which the Secretary of Energy deter-
mines to be radioactive) at a proc-
essing site which relates to such proc-
essing, including any residual stock of 
unprocessed ores or low-grade mate-
rials. This term is used only with re-
spect to materials at sites subject to 
remediation under title I of the Ura-
nium Mill Tailings Radiation Control 
Act of 1978, as amended. 

Site area emergency means events may 
occur, are in progress, or have occurred 
that could lead to a significant release 
of radioactive material and that could 
require a response by offsite response 
organizations to protect persons off-
site. 

Source Material means: (1) Uranium or 
thorium, or any combination thereof, 
in any physical or chemical form or (2) 
ores which contain by weight one- 
twentieth of one percent (0.05%) or 
more of: (i) Uranium, (ii) thorium or 
(iii) any combination thereof. Source 
material does not include special nu-
clear material. 

Special nuclear material means: (1) 
Plutonium, uranium 233, uranium en-
riched in the isotope 233 or in the iso-
tope 235, and any other material which 
the Commission, pursuant to the provi-
sions of section 51 of the Act, deter-
mines to be special nuclear material; 
or (2) any material artificially enriched 
by any of the foregoing. 

Transient shipment means a shipment 
of nuclear material, originating and 
terminating in foreign countries, on a 
vessel or aircraft that stops at a United 
States port. 

United States, when used in a geo-
graphical sense, includes Puerto Rico 
and all territories and possessions of 
the United States. 

Unrefined and unprocessed ore means 
ore in its natural form prior to any 
processing, such as grinding, roasting 
or beneficiating, or refining. 

Uranium enrichment facility means: 
(1) Any facility used for separating 

the isotopes of uranium or enriching 
uranium in the isotope 235, except lab-
oratory scale facilities designed or 
used for experimental or analytical 
purposes only; or 

(2) Any equipment or device, or im-
portant component part especially de-
signed for such equipment or device, 
capable of separating the isotopes of 
uranium or enriching uranium in the 
isotope 235. 

Uranium Milling means any activity 
that results in the production of by-
product material as defined in this 
part. 

[26 FR 284, Jan. 14, 1961] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 40.4, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access. 

§ 40.5 Communications. 

(a) Unless otherwise specified or cov-
ered under the regional licensing pro-
gram as provided in paragraph (b) of 
this section, any communication or re-
port concerning the regulations in this 
part and any application filed under 
these regulations may be submitted to 
the Commission as follows: 

(1) By mail addressed: ATTN: Docu-
ment Control Desk, Director, Office of 
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