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2 The procedures for disclosing records 
under the Privacy Act are separately set 
forth in 12 CFR part 310. 

(5) Complete payment of any out-
standing fee invoice will be required 
before an appeal is processed. 

(i) Records of another agency. If a re-
quested record is the property of an-
other federal agency or department, 
and that agency or department, either 
in writing or by regulation, expressly 
retains ownership of such record, upon 
receipt of a request for the record the 
FDIC will promptly inform the re-
quester of this ownership and imme-
diately shall forward the request to the 
proprietary agency or department ei-
ther for processing in accordance with 
the latter’s regulations or for guidance 
with respect to disposition. 

[63 FR 16404, Apr. 3, 1998, as amended at 67 
FR 71071, Nov. 29, 2002] 

§ 309.6 Disclosure of exempt records. 
(a) Disclosure prohibited. Except as 

provided in paragraph (b) of this sec-
tion or by 12 CFR part 310,2 no person 
shall disclose or permit the disclosure 
of any exempt records, or information 
contained therein, to any persons other 
than those officers, directors, employ-
ees, or agents of the Corporation who 
have a need for such records in the per-
formance of their official duties. In any 
instance in which any person has pos-
session, custody or control of FDIC ex-
empt records or information contained 
therein, all copies of such records shall 
remain the property of the Corporation 
and under no circumstances shall any 
person, entity or agency disclose or 
make public in any manner the exempt 
records or information without written 
authorization from the Director of the 
Corporation’s Division having primary 
authority over the records or informa-
tion as provided in this section. 

(b) Disclosure authorized. Exempt 
records or information of the Corpora-
tion may be disclosed only in accord-
ance with the conditions and require-
ments set forth in this paragraph (b). 
Requests for discretionary disclosure of 
exempt records or information pursu-
ant to this paragraph (b) may be sub-
mitted directly to the Division having 
primary authority over the exempt 
records or information or to the FOIA/ 

PA Group for forwarding to the appro-
priate Division having primary author-
ity over the records sought. Such ad-
ministrative request must clearly state 
that it seeks discretionary disclosure 
of exempt records, clearly identify the 
records sought, provide sufficient infor-
mation for the Corporation to evaluate 
whether there is good cause for disclo-
sure, and meet all other conditions set 
forth in paragraph (b)(1) through (10) of 
this section. Information regarding the 
appropriate FDIC Division having pri-
mary authority over a particular 
record or records may be obtained from 
the FOIA/PA Group. Authority to dis-
close or authorize disclosure of exempt 
records of the Corporation is delegated 
as follows: 

(1) Disclosure to depository institutions. 
The Director of the Corporation’s Divi-
sion having primary authority over the 
exempt records, or designee, may dis-
close to any director or authorized offi-
cer, employee or agent of any deposi-
tory institution, information contained 
in, or copies of, exempt records per-
taining to that depository institution. 

(2) Disclosure to state banking agencies. 
The Director of the Corporation’s Divi-
sion having primary authority over the 
exempt records, or designee, may in his 
or her discretion and for good cause, 
disclose to any authorized officer or 
employee of any state banking or secu-
rities department or agency, copies of 
any exempt records to the extent the 
records pertain to a state-chartered de-
pository institution supervised by the 
agency or authority, or where the ex-
empt records are requested in writing 
for a legitimate depository institution 
supervisory or regulatory purpose. 

(3) Disclosure to federal financial insti-
tutions supervisory agencies and certain 
other agencies. The Director of the Cor-
poration’s Division having primary au-
thority over the exempt records, or 
designee, may in his or her discretion 
and for good cause, disclose to any au-
thorized officer or employee of any fed-
eral financial institution supervisory 
agency including the Comptroller of 
the Currency, the Board of Governors 
of the Federal Reserve System, the Of-
fice of Thrift Supervision, the Securi-
ties and Exchange Commission, the Na-
tional Credit Union Administration, or 
any other agency included in section 
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3 The form of certification generally is as 
follows. Additional information may be 
added: 

Pursuant to section 1112(a) of the Right to 
Financial Privacy Act of 1978 (12 U.S.C. 3412), 
I, lll [name and appropriate title] hereby 
certify that the financial records described 
below were transferred to (agency or depart-
ment) in the belief that they were relevant 
to a legitimate law enforcement inquiry, 
within the jurisdiction of the receiving agen-
cy. 

4 The form of notice generally is as follows. 
Additional information may be added: 

Dear Mr./Ms. lll: 
Copies of, or information contained in, 

your financial records lawfully in the posses-
sion of the Federal Deposit Insurance Cor-
poration have been furnished to (agency or 
department) pursuant to the Right to Finan-
cial Privacy Act of 1978 for the following pur-
pose: lll. If you believe that this transfer 
has not been made to further a legitimate 
law enforcement inquiry, you may have legal 
rights under the Right to Financial Privacy 
Act of 1978 or the Privacy Act of 1974. 

5 Whenever the Corporation is subject to a 
court-ordered delay of the customer notice, 
the notice shall be sent immediately upon 
the expiration of the court-ordered delay. 

1101(7) of the Right to Financial Pri-
vacy Act of 1978 (12 U.S.C. 3401 et. seq.) 
(RFPA), any exempt records for a le-
gitimate depository institution super-
visory or regulatory purpose. The Di-
rector, or designee, may in his or her 
discretion and for good cause, disclose 
exempt records, including customer fi-
nancial records, to certain other fed-
eral agencies as referenced in section 
1113 of the RFPA for the purposes and 
to the extent permitted therein, or to 
any foreign bank regulatory or super-
visory authority as provided, and to 
the extent permitted, by section 206 of 
the Federal Deposit Insurance Corpora-
tion Improvement Act of 1991 (12 U.S.C. 
3109). 

(4) Disclosure to prosecuting or inves-
tigatory agencies or authorities. (i) Re-
ports of Apparent Crime pertaining to 
suspected violations of law, which may 
contain customer financial records, 
may be disclosed to federal or state 
prosecuting or investigatory authori-
ties without giving notice to the cus-
tomer, as permitted in the relevant ex-
ceptions of the RFPA. 

(ii) The Director of the Corporation’s 
Division having primary authority 
over the exempt records, or designee, 
may disclose to the proper federal or 
state prosecuting or investigatory au-
thorities, or to any authorized officer 
or employee of such authority, copies 
of exempt records pertaining to irreg-
ularities discovered in depository insti-
tutions which are believed to con-
stitute violations of any federal or 
state civil or criminal law, or unsafe or 
unsound banking practices, provided 
that customer financial records may be 
disclosed without giving notice to the 
customer, only as permitted by the rel-
evant exceptions of the RFPA. Unless 
such disclosure is initiated by the 
FDIC, customer financial records shall 
be disclosed only in response to a writ-
ten request which: 

(A) Is signed by an authorized official 
of the agency making the request; 

(B) Identifies the record or records to 
which access is requested; and 

(C) Gives the reasons for the request. 
(iii) When notice to the customer is 

required to be given under the RFPA, 
the Director of the Corporation’s Divi-
sion having primary authority over the 
exempt records, or designee, may dis-

close customer financial records to any 
federal or state prosecuting or inves-
tigatory agency or authority, provided, 
that: 

(A) The General Counsel, or designee, 
has determined that disclosure is au-
thorized or required by law; or 

(B) Disclosure is pursuant to a writ-
ten request that indicates the informa-
tion is relevant to a legitimate law en-
forcement inquiry within the jurisdic-
tion of the requesting agency and: 

(1) The Director of the Corporation’s 
Division having primary authority 
over the exempt records, or designee, 
certifies pursuant to section 1112(a) 3 of 
the RFPA that the records are believed 
relevant to a legitimate law enforce-
ment inquiry within the jurisdiction of 
the receiving agency; and 

(2) A copy of such certification and 
the notice required by section 1112(b) 4 
of the RFPA is sent within fourteen 
days of the disclosure to the customer 
whose records are disclosed.5 

(5) Disclosure to servicers and serviced 
institutions. The Director of the Cor-
poration’s Division having primary au-
thority over the exempt records, or 
designee, may disclose copies of any 
exempt record related to a bank data 
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center, a depository institution service 
corporation or any other data center 
that provides data processing or re-
lated services to an insured institution 
(hereinafter referred to as ‘‘data cen-
ter’’) to: 

(i) The examined data center; 
(ii) Any insured institution that re-

ceives data processing or related serv-
ices from the examined data center; 

(iii) Any state agency or authority 
which exercises general supervision 
over an institution serviced by the ex-
amined data center; and 

(iv) Any federal financial institution 
supervisory agency which exercises 
general supervision over an institution 
serviced by the examined data center. 
The federal supervisory agency may 
disclose any such examination report 
received from the Corporation to an in-
sured institution over which it exer-
cises general supervision and which is 
serviced by the examined data center. 

(6) Disclosure to third parties. (i) Ex-
cept as otherwise provided in para-
graphs (c) (1) through (5) of this sec-
tion, the Director of the Corporation’s 
Division having primary authority 
over the exempt records, or designee, 
may in his or her discretion and for 
good cause, disclose copies of any ex-
empt records to any third party where 
requested to do so in writing. Any such 
written request shall: 

(A) Specify, with reasonable particu-
larity, the record or records to which 
access is requested; and 

(B) Give the reasons for the request. 
(ii) Either prior to or at the time of 

any disclosure, the Director or des-
ignee shall require such terms and con-
ditions as he deems necessary to pro-
tect the confidential nature of the 
record, the financial integrity of any 
depository institution to which the 
record relates, and the legitimate pri-
vacy interests of any individual named 
in such records. 

(7) Authorization for disclosure by de-
pository institutions or other third par-
ties. (i) The Director of the Corpora-
tion’s Division having primary author-
ity over the exempt records, or des-
ignee, may, in his or her discretion and 
for good cause, authorize any director, 
officer, employee, or agent of a deposi-
tory institution to disclose copies of 
any exempt record in his custody to 

anyone who is not a director, officer or 
employee of the depository institution. 
Such authorization must be in response 
to a written request from the party 
seeking the record or from manage-
ment of the depository institution to 
which the report or record pertains. 
Any such request shall specify, with 
reasonable particularity, the record 
sought, the party’s interest therein, 
and the party’s relationship to the de-
pository institution to which the 
record relates. 

(ii) The Director of the Corporation’s 
Division having primary authority 
over the exempt records, or designee, 
may, in his or her discretion and for 
good cause, authorize any third party, 
including a federal or state agency, 
that has received a copy of a Corpora-
tion exempt record, to disclose such ex-
empt record to another party or agen-
cy. Such authorization must be in re-
sponse to a written request from the 
party that has custody of the copy of 
the exempt record. Any such request 
shall specify the record sought to be 
disclosed and the reasons why disclo-
sure is necessary. 

(iii) Any subsidiary depository insti-
tution of a bank holding company or a 
savings and loan holding company may 
reproduce and furnish a copy of any re-
port of examination of the subsidiary 
depository institution to the parent 
holding company without prior ap-
proval of the Director of the Division 
having primary authority over the ex-
empt records and any depository insti-
tution may reproduce and furnish a 
copy of any report of examination of 
the disclosing depository institution to 
a majority shareholder if the following 
conditions are met: 

(A) The parent holding company or 
shareholder owns in excess of 50% of 
the voting stock of the depository in-
stitution or subsidiary depository in-
stitution; 

(B) The board of directors of the de-
pository institution or subsidiary de-
pository institution at least annually 
by resolution authorizes the reproduc-
tion and furnishing of reports of exam-
ination (the resolution shall specifi-
cally name the shareholder or parent 
holding company, state the address to 
which the reports are to be sent, and 
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6 This administrative requirement does not 
apply to subpoenas, court orders or other 
legal process issued for records of depository 
institutions held by the FDIC as Receiver or 
Conservator. Subpoenas, court orders or 
other legal process issued for such records 
will be processed in accordance with State 
and Federal law, regulations, rules and privi-
leges applicable to FDIC as Receiver or Con-
servator. 

indicate that all reports furnished pur-
suant to the resolution remain the 
property of the Federal Deposit Insur-
ance Corporation and are not to be dis-
closed or made public in any manner 
without the prior written approval of 
the Director of the Corporation’s Divi-
sion having primary authority over the 
exempt records as provided in para-
graph (b) of this section; 

(C) A copy of the resolution author-
izing disclosure of the reports is sent to 
the shareholder or parent holding com-
pany; and 

(D) The minutes of the board of direc-
tors of the depository institution or 
subsidiary depository institution for 
the meeting immediately following dis-
closure of a report state: 

(1) That disclosure was made; 
(2) The date of the report which was 

disclosed; 
(3) To whom the report was sent; and 
(4) The date the report was disclosed. 
(iv) With respect to any disclosure 

that is authorized under this paragraph 
(b)(7), the Director of the Corporation’s 
Division having primary authority 
over the exempt records, or designee, 
shall only permit disclosure of records 
upon determining that good cause ex-
ists. If the exempt record contains in-
formation derived from depository in-
stitution customer financial records, 
disclosure is to be authorized only 
upon the condition that the requesting 
party and the party releasing the 
records comply with any applicable 
provision of the RFPA. Before author-
izing the disclosure, the Director (or 
designee) may require that both the 
party having custody of a copy of a 
Corporation exempt record and the 
party seeking access to the record 
agree to such limitations as the Direc-
tor (or designee) deems necessary to 
protect the confidential nature of the 
record, the financial integrity of any 
depository institution to which the 
record relates and the legitimate pri-
vacy interests of any persons named in 
such record. 

(8) Disclosure by General Counsel. (i) 
The Corporation’s General Counsel, or 
designee, may disclose or authorize the 
disclosure of any exempt record in re-
sponse to a valid judicial subpoena, 
court order, or other legal process, and 
authorize any current or former offi-

cer, director, employee, agent of the 
Corporation, or third party, to appear 
and testify regarding an exempt record 
or any information obtained in the per-
formance of such person’s official du-
ties, at any administrative or judicial 
hearing or proceeding where such per-
son has been served with a valid sub-
poena, court order, or other legal proc-
ess requiring him or her to testify. The 
General Counsel shall consider the rel-
evancy of such exempt records or testi-
mony to the litigation, and the inter-
ests of justice, in determining whether 
to disclose such records or testimony. 
Third parties seeking disclosure of ex-
empt records or testimony in litigation 
to which the FDIC is not a party shall 
submit a request for discretionary dis-
closure directly to the General Coun-
sel.6 Such request shall specify the in-
formation sought with reasonable par-
ticularity and shall be accompanied by 
a statement with supporting docu-
mentation showing in detail the rel-
evance of such exempt information to 
the litigation, justifying good cause for 
disclosure, and a commitment to be 
bound by a protective order. Failure to 
exhaust such administrative request 
prior to service of a subpoena or other 
legal process may, in the General 
Counsel’s discretion, serve as a basis 
for objection to such subpoena or legal 
process. Customer financial records 
may not be disclosed to any federal 
agency that is not a federal financial 
supervisory agency pursuant to this 
paragraph unless notice to the cus-
tomer and certification as required by 
the RFPA have been given except 
where disclosure is subject to the rel-
evant exceptions set forth in the 
RFPA. 

(ii) The General Counsel, or designee, 
may in his or her discretion and for 
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good cause, disclose or authorize dis-
closure of any exempt record or testi-
mony by a current or former officer, di-
rector, employee, agent of the Corpora-
tion, or third party, sought in connec-
tion with any civil or criminal hearing, 
proceeding or investigation without 
the service of a judicial subpoena, or 
other legal process requiring such dis-
closure or testimony, if he or she deter-
mines that the records or testimony 
are relevant to the hearing, proceeding 
or investigation and that disclosure is 
in the best interests of justice and not 
otherwise prohibited by Federal stat-
ute. Customer financial records shall 
not be disclosed to any federal agency 
pursuant to this paragraph that is not 
a federal financial supervisory agency, 
unless the records are sought under the 
Federal Rules of Civil Procedure (28 
U.S.C. appendix) or the Federal Rules 
of Criminal Procedure (18 U.S.C. appen-
dix) or comparable rules of other 
courts and in connection with litiga-
tion to which the receiving federal 
agency, employee, officer, director, or 
agent, and the customer are parties, or 
disclosure is otherwise subject to the 
relevant exceptions in the RFPA. 
Where the General Counsel or designee 
authorizes a current or former officer, 
director, employee or agent of the Cor-
poration to testify or disclose exempt 
records pursuant to this paragraph 
(b)(8), he or she may, in his or her dis-
cretion, limit the authorization to so 
much of the record or testimony as is 
relevant to the issues at such hearing, 
proceeding or investigation, and he or 
she shall give authorization only upon 
fulfillment of such conditions as he or 
she deems necessary and practicable to 
protect the confidential nature of such 
records or testimony. 

(9) Authorization for disclosure by the 
Chairman of the Corporation’s Board of 
Directors. Except where expressly pro-
hibited by law, the Chairman of the 
Corporation’s Board of Directors may 
in his or her discretion, authorize the 
disclosure of any Corporation records. 
Except where disclosure is required by 
law, the Chairman may direct any cur-
rent or former officer, director, em-
ployee or agent of the Corporation to 
refuse to disclose any record or to give 
testimony if the Chairman determines, 
in his or her discretion, that refusal to 

permit such disclosure is in the public 
interest. 

(10) Limitations on disclosure. All steps 
practicable shall be taken to protect 
the confidentiality of exempt records 
and information. Any disclosure per-
mitted by paragraph (b) of this section 
is discretionary and nothing in para-
graph (b) of this section shall be con-
strued as requiring the disclosure of in-
formation. Further, nothing in para-
graph (b) of this section shall be con-
strued as restricting, in any manner, 
the authority of the Board of Direc-
tors, the Chairman of the Board of Di-
rectors, the Director of the Corpora-
tion’s Division having primary author-
ity over the exempt records, the Cor-
poration’s General Counsel, or their 
designees, or any other Corporation Di-
vision or Office head, in their discre-
tion and in light of the facts and cir-
cumstances attendant in any given 
case, to require conditions upon and to 
limit the form, manner, and extent of 
any disclosure permitted by this sec-
tion. Wherever practicable, disclosure 
of exempt records shall be made pursu-
ant to a protective order and redacted 
to exclude all irrelevant or non-respon-
sive exempt information. 

[60 FR 61465, Nov. 30, 1995, as amended at 63 
FR 16408, Apr. 3, 1998; 67 FR 71071, Nov. 29, 
2002] 

§ 309.7 Service of process. 
(a) Service. Any subpoena or other 

legal process to obtain information 
maintained by the FDIC shall be duly 
issued by a court having jurisdiction 
over the FDIC, and served upon either 
the Executive Secretary (or designee), 
FDIC, 550 17th Street, NW., Wash-
ington, DC 20429, or the Regional Direc-
tor or Regional Manager of the FDIC 
region where the legal action from 
which the subpoena or process was 
issued is pending. A list of the FDIC’s 
regional offices is available from the 
Office of Public Affairs, FDIC, 550 17th 
Street, NW., Washington, DC 20429 
(telephone 202–898–6996). Where the 
FDIC is named as a party, service of 
process shall be made pursuant to the 
Federal Rules of Civil Procedure, and 
upon the Executive Secretary (or des-
ignee), FDIC, 550 17th Street NW., 
Washington, DC 20429, or upon the 
agent designated to receive service of 
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