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§ 22.4 Determination of indebtedness. 

In determining that an employee is 
indebted, the Secretary will review the 
debt to make sure that it is valid and 
past due. 

§ 22.5 Notice requirements before off-
set. 

Except as provided in § 22.1, deduc-
tions will not be made unless the Sec-
retary provides the employee with a 
minimum of 30 calendar days written 
notice. This Notice of Intent to offset 
an employee’s salary (Notice of Intent) 
will state: 

(a) That the Secretary has reviewed 
the records relating to the claim and 
has determined that a debt is owed, the 
amount of the debt, and the facts giv-
ing rise to the debt; 

(b) The Secretary’s intention to col-
lect the debt by means of deduction 
from the employee’s current disposable 
pay account until the debt and all ac-
cumulated interest are paid in full; 

(c) The amount, frequency, approxi-
mate beginning date, and duration of 
the intended deductions; 

(d) An explanation of the Depart-
ment’s requirements concerning inter-
est, penalties and administrative costs 
unless such payments are excused in 
accordance with § 22.15; 

(e) The employee’s right to inspect 
and to request and receive a copy of 
Department records relating to the 
debt; 

(f) The right to a hearing conducted 
by an administrative law judge of the 
Department or a hearing official, not 
under the control of the Secretary, on 
the Secretary’s determination of the 
debt, the amount of the debt, or the re-
payment schedule (i.e., the percentage 
of disposable pay to be deducted each 
pay period), so long as a petition is 
filed by the employee as prescribed by 
the Secretary; 

(g) The method and time period for 
requesting a hearing; 

(h) That the timely filing of a peti-
tion for hearing will stay the collection 
proceedings; (See § 22.6); 

(i) That a final decision on the hear-
ing will be issued at the earliest prac-
tical date, but not later than 60 days 
after the filing of the petition request-
ing the hearing, unless the employee 

requests and the hearing official grants 
a delay in the proceedings; 

(j) Any other rights and remedies 
available to the employee under stat-
utes or regulations governing the pro-
gram for which the collection is being 
made; and 

(k) That any knowingly false or friv-
olous statements, representations, or 
evidence may subject the employee to: 

(1) Disciplinary procedures appro-
priate under 5 U.S.C. 7501 et seq., 5 CFR 
Part 752, or any other applicable stat-
utes or regulations; 

(2) Penalties under the False Claims 
Act, 31 U.S.C. 3729–3731, or any other 
applicable statutory authority; or 

(3) Criminal penalties under 18 U.S.C. 
286, 287, 1001, and 1002 or any other ap-
plicable statutory authority. 

(l) Unless there are applicable con-
tractual or statutory provisions to the 
contrary, amounts paid on or deducted 
for the debt which are later waived or 
found not owed to the United States 
will be promptly refunded to the em-
ployee. 

§ 22.6 Request for hearing-prehearing 
submission(s). 

(a) An employee must file a petition 
for a hearing in accordance with the in-
structions in the Notice of Intent. This 
petition must be filed by the time stat-
ed in the notice described in § 22.5 if an 
employee wants a hearing concerning: 

(1) The existence or amount of the 
debt; or 

(2) The Secretary’s proposed offset 
schedule. 

(b) If the employee files his or her re-
quired submissions within 5 days after 
the deadline date established under 
§ 22.5 and the hearing official finds that 
the employee has shown good cause for 
failure to comply with the deadline 
date, the hearing official may find that 
an employee has not waived his or her 
right to a hearing. 

§ 22.7 Hearing procedures. 

(a) The hearing will be presided over 
by either: 

(1) A Department administrative law 
judge; or 

(2) A hearing official not under the 
control of the Secretary. 
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(b) The hearing shall conform to 
§ 102.3(c) of the Federal Claims Collec-
tion Standards (4 CFR 102.3(c)). 

(c)(1) If the Secretary’s determina-
tion regarding the existence or amount 
of the debt is contested, the burden is 
on the employee to demonstrate that 
the Secretary’s determination was er-
roneous. 

(2) If the hearing official finds the 
Secretary’s determination of the 
amount of the debt was erroneous, the 
hearing official shall indicate the 
amount owed by the employee, if any. 

(d)(1) If the Secretary’s offset sched-
ule is contested, the burden is on the 
employee to demonstrate that the pay-
ments called for under the Secretary’s 
schedule will produce an extreme fi-
nancial hardship for the employee 
under § 22.9. 

(2) If the hearing official finds that 
the payments called for under the Sec-
retary’s offset schedule will produce an 
extreme financial hardship for the em-
ployee, the hearing official shall estab-
lish an offset schedule that will result 
in the repayment of the debt in the 
shortest period of time without pro-
ducing an extreme financial hardship 
for the employee. 

§ 22.8 Written decision following a 
hearing. 

(a) The hearing official shall issue to 
the Secretary and the employee a writ-
ten opinion stating his or her decision, 
with a rationale supporting that deci-
sion, as soon as practicable after the 
hearing, but not later than 60 days 
after the employee files the petition re-
questing the hearing as provided in 
§ 22.5(i). 

(b) The written decision following a 
hearing will include: 

(1) A statement of the facts presented 
to support the nature and origin of the 
alleged debt; 

(2) The hearing official’s analysis, 
findings, and conclusions, in light of 
the hearing, concerning the employee’s 
or the Department’s grounds; 

(3) The amount and validity of the al-
leged debt; and 

(4) The repayment schedule if appli-
cable. 

(c) In determining whether the Sec-
retary’s determination of the existence 
or amount of the employee’s debt was 

erroneous, the hearing official is gov-
erned by the relevant Federal statutes 
and regulations authorizing and imple-
menting the programs giving rise to 
the debt, and by State law, if relevant. 

§ 22.9 Standards for determining ex-
treme financial hardship. 

(a)(1) An offset produces an extreme 
financial hardship for an employee if 
the offset prevents the employee from 
meeting the costs necessarily incurred 
for essential subsistence expenses of 
the employee and his or her spouse and 
dependents. 

(2) Ordinarily, essential subsistence 
expenses include only costs incurred 
for food, housing, clothing, transpor-
tation, and medical care. 

(b) In determining whether an offset 
would prevent the employee from 
meeting the essential subsistence ex-
penses described in paragraph (a) of 
this section, the hearing official shall 
require that the employee submit a de-
tailed financial statement showing as-
sets, liabilities, income and expenses. 

§ 22.10 Review of Departmental 
records related to the debt. 

(a) Notification by employee. An em-
ployee who intends to inspect or copy 
Departmental records related to the 
debt must make arrangements in con-
formance with the instructions in the 
Notice of Intent. 

(b) Secretary’s response. In response to 
a timely request submitted by the 
debtor, as described in paragraph (a) of 
this section, the Secretary will notify 
the employee of the location and time 
when the employee may inspect and 
copy Departmental records related to 
the debt. 

§ 22.11 Coordinating offset with an-
other Federal agency. 

(a) When Commerce is owed the debt. 
When the Department is owed a debt 
by an employee of another agency, the 
Department will submit a written re-
quest to the paying agency to begin 
salary offset. This request will include 
certification as to the debt (including 
the amount and basis of the debt and 
the due date of the payment) and that 
the Department has complied with 
these regulations. 
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