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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16............. as of January 1
Title 17 through Title 27 ... e as of April 1
Title 28 through Title 41 ... e as of July 1
Title 42 through Title 50 ..., as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, January 1, 2007), consult the ‘““List of CFR Sections Affected (LSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS

The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

OBSOLETE PROVISIONS

Provisions that become obsolete before the revision date stated on the cover
of each volume are not carried. Code users may find the text of provisions in
effect on a given date in the past by using the appropriate numerical list of
sections affected. For the period before January 1, 2001, consult either the List
of CFR Sections Affected, 1949-1963, 1964-1972, 1973-1985, or 1986-2000, published
in 11 separate volumes. For the period beginning January 1, 2001, a ‘“‘List of CFR
Sections Affected” is published at the end of each CFR volume.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (5 U.S.C.
552(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(c) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

Properly approved incorporations by reference in this volume are listed in the
Finding Aids at the end of this volume.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed in the Finding Aids of
this volume as an approved incorporation by reference, please contact the agency
that issued the regulation containing that incorporation. If, after contacting the
agency, you find the material is not available, please notify the Director of the
Federal Register, National Archives and Records Administration, Washington DC
20408, or call 202-741-6010.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Statutory Authorities and Agency
Rules (Table 1). A list of CFR titles, chapters, and parts and an alphabetical
list of agencies publishing in the CFR are also included in this volume.

An index to the text of “Title 3—The President’ is carried within that volume.

The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the “Contents’ entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (LSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.



REPUBLICATION OF MATERIAL

There are no restrictions on the republication of textual material appearing
in the Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-741-6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, Washington, DC 20408 or e-mail fedreg.info@nara.gov.

SALES

The Government Printing Office (GPO) processes all sales and distribution of
the CFR. For payment by credit card, call toll-free, 866-512-1800 or DC area, 202-
512-1800, M-F, 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2250, 24 hours
a day. For payment by check, write to the Superintendent of Documents, Attn:
New Orders, P.O. Box 371954, Pittsburgh, PA 15250-7954. For GPO Customer Service
call 202-512-1803.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections
Affected), The United States Government Manual, the Federal Register, Public
Laws, Public Papers, Weekly Compilation of Presidential Documents and the Pri-
vacy Act Compilation are available in electronic format at www.gpoaccess.gov/
nara (““GPO Access’’). For more information, contact Electronic Information Dis-
semination Services, U.S. Government Printing Office. Phone 202-512-1530, or 888-
293-6498 (toll-free). E-mail, gpoaccess@gpo.gov.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
to NARA'’s web site at www.archives.gov/federal-register. The NARA site also con-
tains links to GPO Access.
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THIS TITLE

Title 15—COMMERCE AND FOREIGN TRADE is composed of three volumes. The
parts in these volumes are arranged in the following order: parts 0-299, 300-799,
and part 800-End. The first volume containing parts 0-299 is comprised of Subtitle
A—Office of the Secretary of Commerce, Subtitle B, chapter I—Bureau of the
Census, Department of Commerce, and chapter IlI—National Institute of Stand-
ards and Technology, Department of Commerce. The second volume containing
parts 300-799 is comprised of chapter Ill—International Trade Administration, De-
partment of Commerce, chapter IV—Foreign-Trade Zones Board, and chapter
VIl—Bureau of Industry and Security, Department of Commerce. The third vol-
ume containing part 800-End is comprised of chapter VIII—Bureau of Economic
Analysis, Department of Commerce, chapter IX—National Oceanic and Atmos-
pheric Administration, Department of Commerce, chapter Xl—Technology Ad-
ministration, Department of Commerce, chapter Xlll—East-West Foreign Trade
Board, chapter XIV—Minority Business Development Agency, chapter XX—Office
of the United States Trade Representative, and chapter XXIlI—National Tele-
communications and Information Administration, Department of Commerce. The
contents of these volumes represent all current regulations codified under this
title of the CFR as of January 1, 2007.

For this volume, Cheryl E. Sirofchuck was Chief Editor. The Code of Federal
Regulations publication program is under the direction of Frances D. McDonald,
assisted by Ann Worley.
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PART 801—SURVEY OF INTER-
NATIONAL TRADE IN SERVICES
BETWEEN U.S. AND FOREIGN PER-
SONS

Sec.
801.1
801.2

Purpose.

Recordkeeping requirements.

General reporting requirements.

Response required.

Confidentiality.

Penalties.

General definitions.

Miscellaneous.

801.9 Reports required.

801.10 Rules and regulations for the BE-20,
Benchmark Survey of Selected Services
Transactions with Unaffiliated Foreign
Persons.

801.11 Rules and regulations for the BE-80,
Benchmark Survey of Financial Services
Transactions Between U.S. Financial
Services Providers and Unaffiliated For-
eign Persons.

AUTHORITY: 5 U.S.C. 301; 15 U.S.C. 4908; 22
U.S.C. 3101-3108; E.O. 11961, 3 CFR, 1977
Comp., p. 86, as amended by E.O. 12318, 3
CFR, 1981 Comp. p. 173, and E.O. 12518, 3 CFR,
1985 Comp. p. 348.

SOURCE: 51 FR 7772, Mar. 6, 1986, unless oth-
erwise noted.

§801.1 Purpose.

The purpose of this part is to set
forth the rules and regulations nec-
essary to carry out the data collection
program concerning international
trade in services that is required by, or
provided for in, the International In-
vestment and Trade in Services Survey
Act (Pub. L. 94-472, 90 Stat. 2059, 22
U.S.C. 3101 to 3108, as amended by sec-
tion 306 of Pub. L. 98-573), hereafter
“the Act.” The overall purpose of the
Act with respect to services trade is to
provide comprehensive and reliable in-
formation pertaining to international
trade in services, and to do so with the
minimum burden on respondents and
with no unnecessary duplication of ef-
fort. The data are needed for policy-
making purposes, for conducting inter-
national negotiations on trade in serv-
ices, and for improving the recording of
services transactions in the U.S. bal-
ance of payments accounts.

§801.2 Recordkeeping requirements.

In accordance with section 5(b)(1) of
the Act (22 U.S.C 3104), persons subject

to the jurisdiction of the United States
shall maintain any information (in-
cluding journals or other books of
original entry, minute books, stock
transfer records, lists of shareholders,
or financial statements) which is essen-
tial for carrying out the surveys and
studies provided for by the Act.

§801.3 General
ments.

(a) In accordance with section 5(b)(2)
of the Act (22 U.S.C. 3104) persons sub-
ject to the jurisdiction of the United
States shall furnish, under oath, any
report containing information which is
determined to be necessary to carry
out the surveys and studies provided
for by the Act.

(b) Such reports may be required
from any U.S. person, other than the
U.S. Government, engaged in inter-
national trade in services. Specific re-
porting requirements for a given report
form are set forth below and, in more
detail, on the form itself.

reporting require-

§801.4 Response required.

Reports, as specified below, are re-
quired from all U.S. persons coming
within the reporting requirements,
whether or not they are contacted by
BEA. In addition, any person BEA con-
tacts by sending them report forms
must respond in writing. The response
must be made by the due date of the re-
port, either by filing the properly com-
pleted report form or by certifying in
writing on the form that the person has
no international services transactions
within the purview of the Act or the
regulations contained herein. The lat-
ter requirement is necessary to ensure
compliance with reporting require-
ments and efficient administration of
the Act.

§801.5 Confidentiality.

Information collected pursuant to
§801.3 is confidential (see section 5(c) of
the Act, 22 U.S.C. 3104).

(a) Access to this information shall
be available only to officials and em-
ployees (including consultants and con-
tractors and their employees) of agen-
cies designated by the President to per-
form functions under the Act.

(b) Subject to paragraph (d) of this
section, the President may authorize
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the exchange of information between
agencies or officials designated to per-
form functions under the Act.

(¢) Nothing in this part shall be con-
strued to require any Federal agency
to disclose information otherwise pro-
tected by law.

(d) This information shall be used
solely for analytical or statistical pur-
poses or for a proceeding under §801.6.

(e) No official or employee (including
consultants and contractors and their
employees) shall publish or make
available to any other person any in-
formation collected under the Act in
such a manner that the person to
whom the information relates can be
specifically identified.

(f) Reports and copies of reports pre-
pared pursuant to the Act are confiden-
tial and their submission or disclosure
shall not be compelled by any person
without the prior written permission of
the person filing the report and the
customer of such person where the in-
formation supplied it identifiable as
being derived from the records of such
customer.

§801.6 Penalties.

(a) Whoever fails to furnish any in-
formation required by the Act or by
§801.3, or to comply with any other
rule, regulation, order or instruction
promulgated under the Act, may be
subject to a civil penalty not exceeding
$10,000 in a proceeding brought in an
appropriate United States court and to
injunctive relief commanding such per-
son to comply, or both (see section 6 (a)
and (b) of the Act, 22 U.S.C. 3105).

(b) Whoever willfully fails to submit
any information required by the Act or
by §801.3, or willfully violates any
other rule, regulation, order or instruc-
tion promulgated under the Act, upon
conviction, shall be fined not more
than $10,000 and, if an individual, may
be imprisoned for not more than one
year, or both. Any officer, director, em-
ployee, or agent or any corporation
who knowingly participates in such
violation, upon conviction, may be
punished by a like fine, imprisonment,
or both (see section 6(c) of the Act, 22
U.S.C. 3105).

(c) Any person who willfully violates
§801.5 relating to confidentially, shall,
upon conviction, be fined not more
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than $10,000, in addition to any other
penalty imposed by law (see section
5(d) of the Act, 22 U.S.C. 3104).

§801.7 General definitions.

(a) Services means economic activi-
ties whose outputs are other than tan-
gible goods. Such term includes, but is
not limited to, banking, insurance,
transportation, communications and
data processing, retail and wholesale
trade, advertising, accounting, con-
struction, design, engineering, manage-
ment consulting, real estate, profes-
sional services, entertainment, edu-
cation, and health care.

(b) United States, when used in a geo-
graphic sense, means the several
States, the District of Columbia, the
Commonwealth of Puerto Rico, and all
territories and possessions of the
United States.

(c) Foreign, when used in a geographic
sense, means that which is situated
outside the United States or which be-
longs to or is characteristic of a coun-
try other than the United States.

(d) Person means any individual,
branch, partnership, associated group,
association, estate, trust, corporation,
or other organization (whether or not
organized under the laws of any State),
and any government (including a for-
eign government, the United States
Government, a State or local govern-
ment, and any agency, corporation, fi-
nancial institution, or other entity or
instrumentality thereof, including a
government sponsored agency).

(e) United States person means any
person resident in the United States or
subject to the jurisdiction of the
United States.

(f) Foreign person means any person
resident outside the United States or
subject to the jurisdiction of a country
other than the United States.

(g) Business enterprise means any or-
ganization, association, branch, or ven-
ture which exists for profitmaking pur-
poses or to otherwise secure economic
advantage, and any ownership of any
real estate.

(h) Unaffiliated foreign person means,
with respect to a given U.S. person,
any foreign person that is not an “‘af-
filiated foreign person” as defined in
paragraph (i) of this section.
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(i) Affiliated foreign person means,
with respect to a given U.S. person—

(1) A foreign affiliate of which the
U.S. person is a U.S. parent; or

(2) The foreign parent or other mem-
ber of the affiliated foreign group of
which the U.S. person is a U.S. affil-
iate.

(J) Parent means a person of one
country who directly or indirectly,
owns or controls 10 per centum or more
of the voting stock of an incorporated
business enterprise, or an equivalent
ownership interest in an unincor-
porated business enterprise, which is
located outside that country.

(k) Affiliate means a business enter-
prise located in one country which is
directly or indirectly owned or con-
trolled by a person of another country
to the extent of 10 per centum or more
of its voting stock for an incorporated
business or an equivalent interest for
an unincorported business, including a
branch.

(I) U.S. parent means the U.S. person
that has direct investment in a foreign
business enterprise.

(m) Foreign affiliate means an affil-
iate located outside the United States
in which a U.S. person has direct in-
vestment.

(n) Foreign parent means the foreign
person, or the first person outside the
United States in a foreign chain of
ownership, which has direct invest-
ment in a U.S. business enterprise, in-
cluding a branch.

(0) U.S. affiliate means an affiliate lo-
cated in the United States in which a
foreign person has a direct investment.

(p) Affiliated foreign group means—

(1) The foreign parent;

(2) Any foreign person, proceeding up
the foreign parent’s ownership chain,
which owns more than 50 per centum of
the person below it up to and including
that person which is not owned more
than 50 per centum by another foreign
person; and

(3) Any foreign person, proceeding
down the ownership chain(s) of each of
these members, which is owned more
than 50 per centum by the person above
it.

§801.8 Miscellaneous.

(a) Required information not available.
All reasonable efforts should be made

§801.9

to obtain information required for re-
porting. Every applicable question on
each form or schedule should be an-
swered. When only partial information
is available, an appropriate indication
should be given.

(b) Estimates. If actual figures are not
available, estimates should be supplied
and labeled as such. When a data item
cannot be fully subdivided as required,
a total and an estimated breakdown of
the total should be supplied.

(c) Specify. When ‘“‘specify” is in-
cluded in certain data items, the type
and dollar amount of the major items
included must be given for at least the
items mentioned in the line or column
instruction.

(d) Space on form insufficient. When
space on a form is insufficient to per-
mit a full answer to any item, the re-
quired information should be sub-
mitted on supplementary sheets, ap-
propriately labeled and referenced to
the item of column number and the
form.

(e) Extensions. Requests for an exten-
sion of a reporting deadline will not
normally be granted. However, in a
hardship case, a written request for an
extension will be considered provided it
is received at least 15 days prior to the
due date of the report and enumerates
substantive reasons necessitating the
extension.

(f) Number of copies. A single original
copy of each form or schedule shall be
filed with the Bureau of Economic
Analysis. This should be the copy with
the address label if such a labeled copy
has been provided. In addition, each re-
spondent must retain a copy of its re-
port to facilitate resolution of prob-
lems. Both copies are protected by law;
see §801.5.

(g) Other. Instructions concerning fil-
ing dates, where to send reports, and
whom to contact concerning a given re-
port are contained on each form.

§801.9 Reports required.

(a) Benchmark surveys. Section 4(a)(4)
of the Act (22 U.S.C. 3103) provides that
benchmark surveys of trade in services
between U.S. and unaffiliated foreign
persons be conducted, but not more fre-
quently than every 5 years. General re-
porting requirements, exemption lev-
els, and the year of coverage of the BE-
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20 survey may be found in §801.10, and
general reporting requirements, ex-
emption levels, and the year of cov-
erage of the BE-80 survey may be found
in §801.11. More detailed instructions
are given on the forms themselves.

(b) Annual surveys. (1) BE-29, Foreign
Ocean Carriers’ Expenses in the United
States:

(i) Who must report. A BE-29 report is
required from U.S. agents on behalf of
foreign ocean carriers transporting
freight or passengers to or from the
United States. U.S. agents are steam-
ship agents and other persons rep-
resenting foreign carriers in arranging
ocean transportation of freight and
cargo between U.S. and foreign ports
and in arranging port services in the
United States. Foreign carriers are for-
eign persons that own or operate ocean
going vessels calling at U.S. ports, in-
cluding VLCC tankers discharging pe-
troleum offshore to pipelines and light-
er vessels destined for U.S. ports. They
include carriers who own or who oper-
ate their own or chartered (United
States or foreign-flag) vessels. They
also include foreign subsidiaries of U.S.
companies operating their own or char-
tered vessels as carriers for their own
accounts. Where the vessels under for-
eign registry are operated directly by a
U.S. carrier for its own account, the
operations of such vessels should be re-
ported on Form BE-30, Ocean Freight
Revenues and Foreign Expenses of
United States Carriers. The Bureau of
Economic Analysis may, in lieu of BE-
29 reports required from foreign car-
riers’ U.S. agents, accept consolidated
reports from foreign governments cov-
ering the operations of their national
shipping concerns when, in the Bu-
reau’s discretion, such consolidated re-
ports would provide the required infor-
mation. Where such reports are accept-
ed, the individual reports from foreign
carriers’ U.S. agents will not be re-
quired.

(ii) Exemption. Any U.S. person other-
wise required to report is exempted
from reporting if the total number of
port calls by foreign vessels handled in
the reporting period is less than forty
or total covered expenses are less than
$250,000. For example, if an agent han-
dled less than 40 port calls in a cal-
endar year, the agent is exempted from

10
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reporting. If the agent handled 40 or
more calls, the agent must report un-
less covered expenses for all foreign
carriers handled by the agent were less
than $250,000. The determination of
whether a U.S. person is exempt may
be based on the judgment of knowl-
edgeable persons who can identify re-
portable transactions without con-
ducting a detailed manual records
search.

(2) BE-22, Annual Survey of Selected
Services Transactions With Unaffili-
ated Foreign Persons:

(i) Who must report—(A) Mandatory re-
porting. A BE-22 report is required from
each U.S. person who had transactions
(either sales or purchases) in excess of
$1,000,000 with unaffiliated foreign per-
sons in any of the covered services dur-
ing the U.S. person’s fiscal year. The
determination of whether a U.S. person
is subject to this mandatory reporting
requirement may be judgmental, that
is, based on the judgment of knowl-
edgeable persons in a company who can
identify reportable transactions on a
recall basis, with a reasonable degree
of certainty without conducting a de-
tailed manual records search.

(B) Voluntary reporting. If, during the
U.S. person’s fiscal year, the U.S. per-
son’s total transactions (either sales or
purchases) in any of the covered serv-
ices is $1,000,000 or less, the U.S. person
is requested to provide an estimate of
the total for each type of service. Pro-
vision of this information is voluntary.
The estimates may be judgmental, that
is, based on recall, without conducting
a detailed manual records search.

(C) Any U.S. person receiving a BE-22
survey form from BEA must complete
all relevant parts of the form and re-
turn the form to BEA. A person that is
not subject to the mandatory reporting
requirement in paragraph (b)(2)(i)(A) of
this section and is not filing informa-
tion on a voluntary basis must only
complete the ‘“‘Determination of re-
porting status’ and the ‘‘Certification”
sections of the survey. This require-
ment is necessary to ensure compliance
with the reporting requirements and
efficient administration of the survey
by eliminating unnecessary followup
contact.

(ii) Covered services. The covered serv-
ices are: Advertising services; auxiliary
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insurance services (by non-insurance
companies only); educational and
training services; financial services
(purchases only by non-financial serv-
ices providers); medical services, inpa-
tient (receipts only); medical services,
other than inpatient (receipts only);
merchanting services (receipts only);
mining services; disbursements to fund
news-gathering costs of broadcasters;
disbursements to fund news-gathering
costs of print media; disbursements to
fund productions costs of motion pic-
tures; disbursements to fund produc-
tion costs of broadcast program mate-
rial other than news; disbursements to
maintain government tourism and
business promotion offices; disburse-
ments for sales promotion and rep-
resentation; disbursements to partici-
pate in foreign trade shows (purchases
only); other trade-related services; per-
forming arts, sports, and other live per-
formances, presentations, and events;
primary insurance premiums (pay-
ments only); primary insurance losses
recovered; sale or purchase of rights to
natural resources, and lease bonus pay-
ments; use or lease of rights to natural
resources, excluding lease bonus pay-
ments; waste treatment and
depollution services; and other private
services (language translation services;
salvage services; security services; ac-
count collection services; satellite pho-
tography and remote sensing/satellite
imagery services; space transport (in-
cludes satellite launches, transport of
goods and people for scientific experi-
ments, and space passenger transport);
and transcription services).

(c) Quarterly surveys. (1) BE-30, Ocean
Freight Revenues and Foreign Ex-
penses of United States Carriers:

(i) Who must report. A BE-30 report is
required from U.S. carriers, i.e., from
U.S. persons that own or operate dry
cargo, passenger (including combina-
tion), and tanker vessels regardless of
whether the vessels are registered in
the United States or in foreign coun-
tries. Operators are persons who enter
into any form of transportation con-
tract with shippers of merchandise (or
their agents) for the transportation of
freight and cargo between U.S. and for-
eign ports or between foreign ports,
whether on the operators’ own vessels
or chartered vessels.
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(ii) Exemption. A U.S. person other-
wise required to report is exempted
from reporting if total annual covered
revenues (i.e., revenues on outbound,
cross-trade, and inbound cargoes and
charter hire received) and total annual
covered expenses (i.e., charter hire paid
and expenses in foreign countries) are,
or are expected to be, each less than
$500,000. If either total annual covered
revenues or total annual covered ex-
penses are, or are expected to be,
$500,000 or more, a report must be filed.

(2) BE-37, U.S. Airline Operators’
Foreign Revenues and Expenses:

(i) Who must report. A BE-37 report is
required from all U.S. airline operators
engaged in transportation of pas-
sengers and freight to and from the
United States or between foreign
points.

(ii) Exemption. A U.S. person other-
wise required to report is exempted
from reporting if total annual covered
revenues (i.e., revenues from carrying
U.S. export freight to foreign coun-
tries) and total annual covered ex-
penses (i.e., expenses incurred outside
the United States and aircraft leasing
expenses) are, or are expected to be,
each less than $500,000. If either total
annual covered revenues or total an-
nual covered expenses are, or are ex-
pected to be, $500,000 or more, a report
must be filed.

(3) BE-9, Quarterly Survey of Foreign
Airline Operators’ Revenues and Ex-
penses in the United States:

(i) Who must report. A BE-9 report is
required from U.S. offices, agents, or
other representatives of foreign air-
lines that are engaged in transporting
passengers or freight and express to or
from the United States. If the U.S. of-
fice, agent, or other representative
does not have all the information re-
quired, it must obtain the additional
information from the foreign airline
operator.

(ii) Exemption. A U.S. person other-
wise required to report is exempt from
reporting if total annual covered reve-
nues and total annual covered expenses
incurred in the United States were
each less than $5 million during the
previous year and are expected to be
less than $5 million during the current
year. If either total annual covered
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revenues or total annual covered ex-
penses were or are expected to be $5
million or more, a report must be filed.

(4) BE-85, Quarterly Survey of Finan-
cial Services Transactions Between
U.S. Financial Services Providers and
Unaffiliated Foreign Persons:

(i) A BE-85, Quarterly Survey of Fi-
nancial Services Transactions Between
U.S. Financial Services Providers and
Unaffiliated Foreign Persons, will be
conducted covering the first quarter of
the 2004 calendar year and every quar-
ter thereafter.

(A) Who must report—(1) Mandatory
reporting. Reports are required from
each U.S. person who is a financial
services provider or intermediary, or
whose consolidated U.S. enterprise in-
cludes a separately organized sub-
sidiary or part that is a financial serv-
ices provider or intermediary, and that
had sales of covered services to unaf-
filiated foreign persons that exceeded
$20 million for the previous fiscal year
or expects sales to exceed that amount
during the current fiscal year, or had
purchases of covered services from un-
affiliated foreign persons that exceeded
$15 million for the previous fiscal year
or expects purchases to exceed that
amount during the current fiscal year.
These thresholds should be applied to
financial services transactions with un-
affiliated foreign persons by all parts
of the consolidated U.S. enterprise
combined that are financial services
providers or intermediaries. Because
the thresholds are applied separately
to sales and purchases, the mandatory
reporting requirement may apply only
to sales, only to purchases, or to both
sales and purchases.

(i) The determination of whether a
U.S. financial services provider or
intermediary is subject to this manda-
tory reporting requirement may be
based on the judgement of knowledge-
able persons in a company who can
identify reportable transactions on a
recall basis, with a reasonable degree
of certainty, without conducting a de-
tailed manual records search.

(ii) Reporters who file pursuant to
this mandatory reporting requirement
must provide data on total sales and/or
purchases of each of the covered types
of financial services transactions and
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must disaggregate the totals by coun-
try.

(2) Voluntary reporting. If a financial
services provider or intermediary, or
all of a firm’s subsidiaries or parts
combined that are financial services
providers or intermediaries, had cov-
ered sales of $20 million or less, or cov-
ered purchases of $15 million or less
during the previous fiscal year, and if
covered sales or purchases are not ex-
pected to exceed these amounts in the
current fiscal year, a person is re-
quested to provide an estimate of the
total for each type of service for the
most recent quarter. Provision of this
information is voluntary. The esti-
mates may be based on the reasoned
judgement of the reporting entity. Be-
cause these thresholds apply separately
to sales and purchases, voluntary re-
porting may apply only to sales, only
to purchases, or to both.

(B) BE-85 definition of financial serv-
ices provider. The definition of financial
services provider used for this survey is
identical in coverage to Sector 52—Fi-
nance and Insurance—of the North
American Industry Classification Sys-
tem, United States, 2002. For example,
companies and/or subsidiaries and
other separable parts of companies in
the following industries are defined as
financial services providers: Depository
credit intermediation and related ac-
tivities (including commercial bank-
ing, holding companies, savings insti-
tutions, check cashing, and debit card
issuing); nondepository credit inter-
mediation  (including credit card
issuing, sales financing, and consumer
lending); securities, commodity con-
tracts, and other financial investments
and related activities (including secu-
rity and commodity futures brokers,
dealers, exchanges, traders, under-
writers, investment bankers, and pro-
viders of securities custody services);
insurance carriers and related activi-
ties (including agents, brokers, and
services providers); investment advi-
sors and managers and funds, trusts,
and other financial vehicles (including
mutual funds, pension funds, real es-
tate investment trusts, investors,
stock quotation services, etc.).

(C) Covered types of services. The BE-
85 survey covers the following types of
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financial services transactions (pur-
chases and/or sales) between U.S. finan-
cial services providers and unaffiliated
foreign persons: Brokerage services, in-
cluding foreign exchange brokerage
services; underwriting and private
placement services; financial manage-
ment services; credit-related services,
except credit card services; credit card
services; financial advisory and cus-
tody services; security lending serv-
ices; electronic funds transfers; and
other financial services.

(ii) [Reserved]

(5) BE-45, Quarterly Survey of Insur-
ance Transactions by U.S. Insurance
Companies with Foreign Persons:

(i) A BE-45, Quarterly Survey of In-
surance Transactions by U.S. Insur-
ance Companies with Foreign Persons,
will be conducted covering the first
quarter of the 2004 calendar year and
every quarter thereafter.

(A) Who must report—(1) Mandatory
reporting. Reports are required from
each U.S. insurance company whose
covered transactions with foreign per-
sons exceeded $8 million for the pre-
vious fiscal year or are expected to ex-
ceed that amount during the current
fiscal year. This threshold is applied
separately to each of the eight indi-
vidual types of transactions covered by
the survey rather than to the sum of
the data for all eight types combined.
Quarterly reports for a year may be re-
quired retroactively when it is deter-
mined that the exemption level has
been exceeded.

(2) Voluntary reporting. Reports are
requested from each U.S. insurance
company whose covered transactions
with foreign persons were $8 million or
less for the previous fiscal year and are
not expected to exceed the $8 million
amount during the current fiscal year.
Provision of this information is vol-
untary. The estimates may be based on
recall, without conducting a detailed
records search.

(B) Any person receiving a BE-45 sur-
vey form from BEA must complete all
relevant parts of the form and return
the form to BEA. A person not subject
to the mandatory reporting require-
ment in paragraph (c)(5)(i)(A) of this
section and is not filing information on
a voluntary basis must only complete
the “‘Determination of reporting sta-
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tus” and the ‘“‘Certification” sections
of the survey. This requirement is nec-
essary to ensure compliance with the
reporting requirements and efficient
administration of the survey by elimi-
nating unnecessary followup contact.

(C) Covered insurance transactions.
The transactions covered by this sur-
vey are: reinsurance premiums re-
ceived, reinsurance premiums paid, re-
insurance losses paid, reinsurance
losses recovered, primary insurance
premiums received, primary insurance
losses paid, auxiliary insurance serv-
ices receipts, and auxiliary insurance
services payments. (Auxiliary insur-
ance services include agent’s commis-
sions, insurance brokering and agency
services, insurance consulting services,
evaluation and adjustment services, ac-
tuarial services, salvage administra-
tion services, and regulatory and moni-
toring services on indemnities and re-
covery services.)

(ii) [Reserved]

(6) BE-25, Quarterly Survey of Trans-
actions with Unaffiliated Foreign Per-
sons in Selected Services and in Intan-
gible Assets:

(i) A BE-25, Quarterly Survey of
Transactions with Unaffiliated Foreign
Persons in Selected Services and in In-
tangible Assets, will be conducted cov-
ering the first quarter of the 2004 cal-
endar year and every quarter there-
after.

(A) Who must report—(1) Mandatory
reporting. Reports are required from
each U.S. person that:

(a) Had sales of covered services to
unaffiliated foreign persons that ex-
ceeded $6 million for the previous fiscal
year or are expected to exceed that
amount during the current fiscal year;
or (b) had purchases of covered services
from unaffiliated foreign persons that
exceeded $4 million for the previous fis-
cal year or are expected to exceed that
amount during the current fiscal year.
Because the thresholds are applied sep-
arately to sales and purchases, the
mandatory reporting requirement may
apply only to sales, only to purchases,
or to both sales and purchases. Quar-
terly reports for a year may be re-
quired retroactively when it is deter-
mined that the exemption level has
been exceeded.



§801.10, Note

(2) Voluntary reporting. Reports are
requested from each U.S. person that
had sales of covered services to unaf-
filiated foreign persons that were $6
million or less for the previous fiscal
year and are expected to be less than or
equal to that amount during the cur-
rent fiscal year, or had purchases of
covered services from unaffiliated for-
eign persons that were $4 million or
less for the previous fiscal year and are
expected to be less than or equal to
that amount during the current fiscal
year. Provision of this information is
voluntary. The estimates may be based
on recall, without conducting a de-
tailed records search. Because these
thresholds apply separately to sales
and purchases, voluntary reporting
may apply only to sales, only to pur-
chases, or to both.

(B) Any person receiving a BE-25 sur-
vey form from BEA must complete all
relevant parts of the form and return
the form to BEA. A person that is not
subject to the mandatory reporting re-
quirement in paragraph (c)(6)(i)(A) of
this section and is not filing informa-
tion on a voluntary basis must only
complete the ‘“‘Determination of re-
porting status’ and the ‘‘Certification”
sections of the survey. This require-
ment is necessary to ensure compliance
with the reporting requirements and
efficient administration of the survey
by eliminating unnecessary followup
contact.

(C) Covered services and intangible as-
sets. The services covered by this sur-
vey are: Accounting, auditing, and
bookkeeping services; computer and
data processing services; construction
services; foreign expenses related to
construction projects; data base and
other information services; engineer-
ing, architectural, and surveying serv-
ices; industrial engineering services;
industrial-type maintenance, installa-
tion, alteration, and training services;
legal services; management, con-
sulting, and public relations services;
operational leasing services; research,
development, and testing services; and
telecommunication services. The in-
tangible assets covered by this survey
are rights related to: industrial proc-
esses and products; books, compact
discs, audio tapes and other copy-
righted material and intellectual prop-
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erty; trademarks, brand names, and
signatures; performances and events
pre-recorded on motion picture film
and television tape, including digital
recording; broadcast and recording of
live performances and events; general
use computer software; business format
franchising fees; and other intangible
assets, including indefeasible rights of
users.
(ii) [Reserved]

[51 FR 7772, Mar. 6, 1986, as amended at 59 FR
53935, Oct. 27, 1994; 68 FR 69956, Dec. 16, 2003;
68 FR 75409, 75411, Dec. 31, 2003; 69 FR 50064,
Aug. 13, 2004; 70 FR 48271, Aug. 17, 2005]

§801.10, Note Rules and regulations
for the BE-20, Benchmark Survey
of Selected Services Transactions
with Unaffiliated Foreign Persons.

The BE-20, Benchmark Survey of Se-
lected Services Transactions with Un-
affiliated Foreign Persons, will be con-
ducted covering companies’ 2001 fiscal
year and every fifth year thereafter.
All legal authorities, provisions, defini-
tions, and requirements contained in
§§801.1 through 801.9(a) are applicable
to this survey. Additional rules and
regulations for the BE-20 survey are
given in this section. More detailed in-
structions and descriptions of the indi-
vidual types of services covered are
given on the report form itself.

(a) The BE-20 survey consists of two
parts and seven schedules. Part | re-
quests information needed to deter-
mine whether a report is required and
which schedules apply. Part Il requests
information about the reporting enti-
ty. Each of the seven schedules covers
one or more types of services and is to
be completed only if the U.S. Reporter
has transactions of the type(s) covered
by the particular schedule.

(b) Who must report—(1) Mandatory re-
porting. A BE-20 report is required from
each person who had transactions (ei-
ther sales or purchases) in excess of $1
million with unaffiliated foreign per-
sons in any of the services listed in
paragraph (c) of this section during its
fiscal year covered by the survey.

(i) The determination of whether a
U.S. person is subject to this manda-
tory reporting requirement may be
judgmental, that is, based on the
judgement of knowledgeable persons in
a company who can identify reportable
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transactions on a recall basis, with a
reasonable degree of certainty, without
conducting a detailed records search.
Because the $1 million threshold ap-
plies separately to sales and purchases,
the mandatory reporting requirement
may apply only to sales, only to pur-
chases, or to both sales and purchases.

(ii) Reporters who file pursuant to
this mandatory reporting requirement
must complete Parts | and Il of form
BE-20 and all applicable schedules. The
total amounts of transactions applica-
ble to a particular schedule are to be
entered in the appropriate column(s)
on line 1 of the schedule. In addition,
except for sales of merchanting serv-
ices, these amounts must be distrib-
uted below line 1 to the country(ies) in-
volved in the transaction(s). For sales
of merchanting services, the data by
individual foreign country are not re-
quired to be reported, although these
data may be reported voluntarily.

(iii) Application of the $1 million ex-
emption level to each covered service
is indicated on the schedule for that
particular service. It should be noted
that an item other than sales or pur-
chases may be used as the measure of a
given service for purposes of deter-
mining whether the threshold for man-
datory reporting of the service is ex-
ceeded.

(2) Voluntary reporting. If, during the
fiscal year covered, the U.S. person’s
total transactions (either sales or pur-
chases) in any of the types of services
listed in paragraph (c) of this section
are $1 million or less, the U.S. person is
requested to provide an estimate of the
total for each type of service.

(i) Provision of this information is
voluntary. The estimates may be
judgmental, that is, based on recall,
without conducting a detailed manual
records search. Because the $1 million
threshold applies separately to sales
and purchases, the voluntary reporting
option may apply only to sales, only to
purchases, or to both sales and pur-
chases.

(ii) The amounts of transactions re-
portable on a particular schedule are to
be entered in the appropriate column(s)
in the voluntary reporting section of
the schedule; they are not required to
be disaggregated by country. Reporters
filing voluntary information only
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should also complete Parts | and Il of
the form.

(3) Any U.S. person that receives the
BE-20 survey form from BEA, but is
not reporting data in either the manda-
tory or voluntary section of the form,
must nevertheless complete and return
the Exemption claim included with the
form to BEA. This requirement is nec-
essary to ensure compliance with re-
porting requirements and efficient ad-
ministration of the Act by eliminating
unnecessary followup contact.

(c) Covered types of services. Only the
services listed in this paragraph are
covered by the BE-20 survey. Other
services, such as transportation and re-
insurance, are not covered. Covered
services are Agricultural services; re-
search, development, and testing serv-
ices; management, consulting, and pub-
lic relations services; management of
health care facilities; accounting au-
diting, and bookkeeping services; legal
services; educational and training serv-
ices; mailing, reproduction, and com-
mercial art; employment agencies and
temporary help supply services; indus-
trial engineering services; industrial-
type maintenance, installation, alter-
ation, and training services; per-
forming arts, sports, and other live per-
formances, presentations, and events;
sale and purchase of rights to natural
resources, and lease bonus payments;
use or lease of rights to natural re-
sources, excluding lease bonus pay-
ments; disbursements to fund news-
gathering costs of broadcasters; dis-
bursements to fund news-gathering
costs of print media; disbursements to
fund production costs of motion pic-
tures; disbursements to fund produc-
tion costs of broadcast program mate-
rial other than news; disbursements to
maintain government tourism and
business promotion offices; disburse-
ments for sales promotion and rep-
resentation; disbursements to partici-
pate in foreign trade shows (purchases
only); premiums paid on purchases of
primary insurance; losses recovered on
purchases of primary insurance; con-
struction services (purchases only); en-
gineering, architectural, and surveying
services (purchases only); mining serv-
ices (purchases only); merchanting
services (sales only); financial services
(purchases only, by companies or parts
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of companies that are not financial
services providers); advertising serv-
ices; computer and data processing
services; data base and other informa-
tion services; telecommunications
services; operational leasing services;
other trade-related services; auxiliary
insurance services; waste treatment
and depollution services; and ‘‘other”
private services. ‘““Other’ private serv-
ices covers transactions in the fol-
lowing types of services: Language
translation services, salvage services,
security services account collection
services, satellite photograph and re-
mote sensing/satellite imagery serv-
ices, space transport (includes satellite
launches, transport of goods and people
for scientific experiments, and space
passenger transport), and transcription
services.

[66 FR 63919, Dec. 11, 2001]

EFFECTIVE DATE NOTE: At 71 FR 75419, Dec.
15, 2006, §801.10 was revised, effective Jan. 16,
2007. For the convenience of the user, the re-
vised text is set forth as follows:

§801.10 Rules and regulations for the BE-
120, Benchmark Survey of Transactions
in Selected Services and Intangible As-
sets with Foreign Persons.

The BE-120, Benchmark Survey of Trans-
actions in Selected Services and Intangible
Assets with Foreign Persons, will be con-
ducted covering fiscal year 2006 and every
fifth year thereafter. All legal authorities,
provisions, definitions, and requirements
contained in §801.1 through 801.9(a) are appli-
cable to this survey. Additional rules and
regulations for the BE-120 survey are given
in paragraphs (a) through (c) of this section.
More detailed instructions and descriptions
of the individual types of transactions cov-
ered are given on the report form itself.

(a) The BE-120 survey consists of two parts
and three schedules. Part | requests informa-
tion needed to determine whether a report is
required and which schedules apply. Part Il
requests information about the reporting en-
tity. Each of the three schedules covers one
or more types of transactions and is to be
completed only if the U.S. reporter has
transactions of the type(s) covered by the
particular schedule.

(b) Who must report—(1) Mandatory report-
ing. A BE-120 report is required from each
U.S. person that had sales to foreign persons
that exceeded $2 million during the fiscal
year covered of any of the types of services
or intangible assets listed in paragraph (c) of
this section, or had purchases from foreign
persons that exceeded $1 million during the
fiscal year covered of any of the types of
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services or intangible assets listed in para-
graph (c) of this section.

(i) The determination of whether a U.S.
person is subject to this mandatory report-
ing requirement may be judgmental, that is,
based on the judgment of knowledgeable per-
sons in a company who can identify report-
able transactions on a recall basis, with a
reasonable degree of certainty, without con-
ducting a detailed records search. Because
the reporting threshold ($2 million for sales
and $1 million for purchases) applies sepa-
rately to sales and purchases, the mandatory
reporting requirement may apply only to
sales, only to purchases, or to both sales and
purchases.

(ii) U.S. persons that file pursuant to this
mandatory reporting requirement must com-
plete Parts | and Il of Form BE-120 and all
applicable schedules. The total amounts of
transactions applicable to a particular
schedule are to be entered in the appropriate
column(s) and, except for sales of
merchanting services, these amounts must
be distributed among the countries involved
in the transactions. For sales of merchanting
services, the data are not required to be re-
ported by individual foreign country, al-
though this information may be provided
voluntarily.

(iii) Application of the exemption levels to
each covered transaction is indicated on the
schedule for that particular type of trans-
action. It should be noted that an item other
than sales or purchases may be used as the
measure of a given type of transaction for
purposes of determining whether the thresh-
old for mandatory reporting of the trans-
action is exceeded.

(2) Voluntary reporting. If, during the fiscal
year covered, the U.S. person’s total trans-
actions (either sales or purchases) in any of
the types of transactions listed in paragraph
(c) of this section are $2 million or less for
sales or $1 million or less for purchases, the
U.S. person is requested to provide an esti-
mate of the total for each type of trans-
action. Provision of this information is vol-
untary. The estimates may be judgmental,
that is, based on recall, without conducting
a detailed records search. Because the ex-
emption threshold applies separately to sales
and purchases, the voluntary reporting op-
tion may apply only to sales, only to pur-
chases, or to both sales and purchases.

(3) Any U.S. person that receives the BE-
120 survey form from BEA, but is not report-
ing data in either the mandatory or vol-
untary section of the form, must neverthe-
less provide information on the reason for
not reporting. This requirement is necessary
to ensure compliance with reporting require-
ments and efficient administration of the
Act by eliminating unnecessary follow-up
contact.
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(c) Covered types of services and intangible
assets. The BE-120 survey is intended to col-
lect information on U.S. international trade
in all types of services and intangible assets
for which information is not collected in
other BEA surveys and is not available to
BEA from other sources. The major types of
services transactions not covered by the BE-
120 survey are travel, transportation, insur-
ance (except for purchases of primary insur-
ance), financial services (except for pur-
chases by non-financial firms), and expendi-
tures by students and medical patients who
are studying or seeking treatment in a coun-
try different from their country of residence.
Covered services are: Advertising services;
accounting, auditing, and bookkeeping serv-
ices; auxiliary insurance services; computer
and data processing services; construction
services; data base and other information
services; educational and training services;
engineering, architectural, and surveying
services; financial services (purchases only,
by companies or parts of companies that are
not financial services providers); industrial
engineering services; industrial-type mainte-
nance, installation, alteration, and training
services; legal services; management, con-
sulting, and public relations services (includ-
ing allocated expenses); merchanting serv-
ices (sales only); mining services; oper-
ational leasing services; other trade-related
services; performing arts, sports, and other
live performances, presentations, and events;
premiums paid on purchases of primary in-
surance; losses recovered on purchases of pri-
mary insurance; research, development, and
testing services; telecommunications serv-
ices; and other selected services. ‘“Other se-
lected services” includes, but is not limited
to: Account collection services; disburse-
ments to fund news-gathering costs of broad-
casters; disbursements to fund news-gath-
ering costs of print media; disbursements to
fund production costs of motion pictures;
disbursements to fund production costs of
broadcast program material other than
news; disbursements to maintain govern-
ment tourism and business promotion of-
fices; disbursements for sales promotion and
representation; disbursements to participate
in foreign trade shows (purchases only); em-
ployment agencies and temporary help sup-
ply services; language translation services;
mailing, reproduction, and commercial art;
medical services (non-patient—e.g., labora-
tory or diagnostic services); salvage services;
satellite photography and remote sensing/
satellite imagery services; security services;
space transport (includes satellite launches,
transport of goods and people for scientific
experiments, and space passenger transport);
transcription services; and waste treatment
and depollution services. The intangible as-
sets covered by the BE-120 survey are rights
related to: Industrial processes and products;
books, compact discs, audio tapes and other
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copyrighted material and intellectual prop-
erty; trademarks, brand names, and signa-
tures; performances and events pre-recorded
on motion picture film and television tape,
including digital recording; broadcast and
recording of live performances and events;
general use computer software; business for-
mat franchising fees; and other intangible
assets, including indefeasible rights of users.

§801.11 Rules and regulations for the
BE-80, Benchmark Survey of Finan-
cial Services Transactions Between
U.S. Financial Services Providers
and Unaffiliated Foreign Persons.

A BE-80, Benchmark Survey of Fi-
nancial Services Transactions Between
U.S. Financial Services Providers and
Unaffiliated Foreign Persons, will be
conducted covering 1999 and every fifth
year thereafter. All legal authorities,
provisions, definitions, and require-
ments contained in §§801.1 through
801.9 are applicable to this survey. Ad-
ditional rules and regulations for the
BE-80 survey are given in paragraphs
(a) through (d) of this section. More de-
tailed instructions are given on the re-
port forms and instructions.

(a) Who must report—(1) Mandatory re-
porting. Reports are required from each
U.S. person who is a financial services
provider or intermediary, or whose
consolidated U.S. enterprise includes a
separately organized subsidiary, or
part, that is a financial services pro-
vider or intermediary, and who had
transactions (either sales or purchases)
directly with unaffiliated foreign per-
sons in all financial services combined
in excess of $3,000,000 during its fiscal
year covered by the survey. The
$3,000,000 threshold should be applied to
financial services transactions with un-
affiliated foreign persons by all part of
the consolidated U.S. enterprise com-
bined that are financial services pro-
viders or intermediaries. Because the
$3,000,000 threshold applies separately
to sales and purchases, the mandatory
reporting requirement may apply only
to sales, only to purchases, or to both.

(i) The determination of whether a
U.S. financial services provider or
intermediary is subject to this manda-
tory reporting requirement may be
based on the judgment of knowledge-
able persons in a company who can
identify reportable transactions on a
recall basis, with a reasonable degree
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of certainty, without conducting a de-
tailed manual records search.

(ii) Reporters who file pursuant to
this mandatory reporting requirement
must provide data on total sales and/or
purchases of each of the covered types
of financial services transactions and
must disaggregate the totals by coun-
try.

(2) Voluntary reporting. If during the
fiscal year covered, sales or purchases
of financial services by a firm that is a
financial services provider or inter-
mediary, or by a firm’s subsidiaries, or
parts, combined that are financial serv-
ices providers or intermediaries, are
$3,000,000 or less, the U.S. person is re-
quested to provide an estimate of the
total for each type of service. Provision
of this information is voluntary. Be-
cause the $3,000,000 threshold applies
separately to sales and purchases, this
voluntary reporting option may apply
only to sales, only to purchases, or to
both.

(b) BE-80 definition of financial serv-
ices provider. The definition of financial
services provider used for this survey is
identical in coverage to Sector 52—Fi-
nance and Insurance, and holding com-
panies that own or influence, and are
principally engaged in making manage-
ment decisions for these firms (part of
Sector 55—Management of Companies
and Enterprises, of the North American
Industry Classification System, United
States, 2002). For example, companies
and/or subsidiaries and other separable
parts of companies in the following in-
dustries are defined as financial serv-
ices providers: Depository credit inter-
mediation and related activities (in-
cluding commercial banking, savings
institutions, credit unions, and other
depository credit intermediation); non-
depository credit intermediation (in-
cluding credit card issuing, sales fi-
nancing, and other nondepository cred-
it intermediation); activities related to
credit intermediation (including mort-
gage and nonmortgage loan brokers, fi-
nancial transactions processing, re-
serve, and clearinghouse activities, and
other activities related to credit inter-
mediation); securities and commodity
contracts intermediation and broker-
age (including investment banking and
securities dealing, securities broker-
age, commodity contracts dealing, and
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commodity contracts brokerage); secu-
rities and commodity exchanges; other
financial investment activities (includ-
ing miscellaneous intermediation,
portfolio management, investment ad-
vice, and all other financial investment
activities); insurance carriers; insur-
ance agencies, brokerages, and other
insurance related activities; insurance
and employee benefit funds (including
pension funds, health and welfare
funds, and other insurance funds);
other investment pools and funds (in-
cluding open-end investment funds,
trusts, estates, and agency accounts,
real estate investment trusts, and
other financial vehicles); and holding
companies that own, or influence the
management decisions of, firms prin-
cipally engaged in the aforementioned
activities.

(c) Covered types of services. The BE-80
survey covers the following types of fi-
nancial services transactions (pur-
chases and/or sales) between U.S. finan-
cial services providers and unaffiliated
foreign persons: Brokerage services re-
lated to equities transactions; other
brokerage services; underwriting and
private placement services; financial
management services; credit-related
services, except credit card services;
credit card services; financial advisory
and custody services; securities lending
services; electronic funds transfer serv-
ices; and other financial services. The
BE-80 also covers total receipts and
total payments for the above-listed
types of financial services transactions
with affiliated foreign parties (foreign
affiliates and foreign parents).

(d) What to file. (1) The BE-80 survey
consists of Forms BE-80 (A) and BE-
80(B). Before completing a form BE-80
(B), a consolidated U.S. enterprise (in-
cluding the top U.S. parent and all of
its subsidiaries and parts combined)
must complete Form BE-80(A) to deter-
mine its reporting status. If the enter-
prise is subject to the mandatory re-
porting requirement, or if it is exempt
from the mandatory reporting require-
ment but chooses to report data volun-
tarily, it should either:

(i) File a separate Form BE-80(B) for
each separately organized financial
services subsidiary or part of a consoli-
dated U.S. enterprise; or
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(i) File a single BE-80(B) rep-
resenting the sum of all covered trans-
actions by all financial services sub-
sidiaries or parts of the enterprise com-
bined.

(2) Reporters who receive the BE-80
survey from BEA but are not subject to
the mandatory reporting requirements
and choose not to report data volun-
tarily must complete and return to
BEA the Exemption Claim.

[64 FR 59121, Nov. 2, 1999, as amended at 69
FR 69510, Nov. 30, 2004]

PART 806—DIRECT INVESTMENT
SURVEYS
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Benchmark Survey of U.S. Direct Invest-
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Benchmark Survey of Foreign Direct In-
vestment in the United States—2002.

806.18 OMB control numbers assigned pursu-
ant to the Paperwork Reduction Act.

AUTHORITY: 5 U.S.C. 301; 22 U.S.C. 3101-3108;
E.O. 11961 (3 CFR, 1977 Comp., p. 86), as
amended by E.O. 12318 (3 CFR, 1981 Comp., p.
173); E.O. 12518 (3 CFR, 1985 Comp., p. 348).

SOURCE: 42 FR 64315, Dec. 22, 1977, unless
otherwise noted.

§806.1 Purpose.

The purpose of this part is to set
forth the rules and regulations nec-
essary to carry out the data collection
program and analyses concerning di-
rect investment as required by, or pro-
vided for in, the International Invest-
ment Survey Act of 1976 (Pub. L. 94-472,
90 Stat. 2059, 22 U.S.C. 3101 to 3108),
hereinafter ““the Act”’. The overall pur-
pose of the Act is to provide com-
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prehensive and reliable information
pertaining to international invest-
ment, including direct investment, and
to do so with a minimum of burden on
respondents and with no unnecessary
duplication of effort.

§806.2 Recordkeeping requirements.

In accordance with section 5(b)(1) of
the Act (22 U.S.C. 3104) persons subject
to the jurisdiction of the United States
shall maintain any information (in-
cluding journals or other books of
original entry, minute books, stock
transfer records, lists of shareholders,
or financial statements) which is essen-
tial for carrying out the surveys and
studies provided for by the Act.

§806.3 Reporting requirements.

(a) In accordance with section 5 (b)(2)
of the Act (22 U.S.C. 3104) persons sub-
ject to the jurisdiction of the United
States shall furnish, under oath, any
report containing information which is
determined to be necessary to carry
out the surveys and studies provided
for by the Act.

(b) Such reports may be required
from among others, U.S. persons which
have direct investment abroad, U.S.
persons in which foreign persons have
direct investment, U.S. intermediaries,
and U.S. persons which assist or inter-
vene in the purchase or sale of direct
investment interests, such as real es-
tate brokers and brokerage houses act-
ing as managers of tender offers.

§806.4 Response required.

Reports, as specified below, are re-
quired from all persons coming within
the reporting requirements, whether or
not they are contacted by BEA. In ad-
dition, any person BEA contacts, ei-
ther by sending them report forms or
buy written inquiry concerning the
person’s being subject to the reporting
requirements of a survey conducted
pursuant to this part must respond in
writing. The reponse must be made by
filing the properly completed report
form, or by submitting in writing, or
within 30 days of being contacted, a
valid exemption claim (including the
situation where the statistical data re-
quested on the form are not applicable)
or by certifying in writing to the fact
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that the person has no direct invest-
ments within the purview of the Act or
the regulations contained herein. This
requirement is necessary to ensure
compliance with reporting require-
ments and efficient administration of
the Act.

§806.5 Confidentiality.

Information collected pursuant to
§806.3 is confidential (see section 5(c) of
the Act, 22 U.S.C. 3104).

(a) Access to this information shall
be available only to officials and em-
ployees (including consultants and con-
tractors and their employees) of agen-
cies designated by the President to per-
form functions under the Act.

(b) Subject to paragraph (d) of this
section, the President may authorize
the exchange of information between
agencies or officials designated to per-
form functions under the Act.

(c) Nothing in this part shall be con-
strued to require any Federal Agency
to disclose information otherwise pro-
tected by law.

(d) This information shall be used
solely for analytical or statistical pur-
poses or for a proceeding under §806.6.

(e) No official or employee (including
consultants and contractors and their
employees) shall publish or make
available to any other person any in-
formation collected under the Act in
such a manner that the person to
whom the information relates can be
specifically identified.

(f) Reports and copies of reports pre-
pared pursuant to the Act are confiden-
tial and their submission or disclosure
shall not be compelled by any person
without the prior written permission of
the person filing the report and the
customer of such person where the in-
formation supplied is identifiable as
being derived from the records of such
customer.

§806.6 Penalties.

(a) Whoever fails to furnish any in-
formation required by the Act or re-
quired by §806.3 or to comply with any
other rule, regulation, order or instruc-
tion promulgated under the Act may be
subject to a civil penalty not exceeding
$10,000 in a proceeding brought in an
appropriate United States court and to
injunctive relief commanding such per-

20

15 CFR Ch. VIl (1-1-07 Edition)

son to comply, or both (see section 6(a)
and (b) of the Act, 22 U.S.C. 3105).

(b) Whoever willfully fails to submit
any information required by the Act or
required by §806.3 or willfully violates
any other rule, regulation, order or in-
struction promulgated under the Act,
upon conviction, shall be fined not
more than $10,000 and, if an individual,
may be imprisioned for not more than
one year, or both. Any officer, director,
employee, or agent of any corporation
who knowingly participates in such
violation, upon conviction, may be
punished by a like fine, imprisonment,
or both (see section 6(c) of the Act, 22
U.S.C. 3105).

() Any person who willfully violates
§806.5 relating to confidentiality, shall,
upon conviction, be fined not more
than $10,000, in addition to any other
penalty imposed by law (see section
5(d) of the Act, 22 U.S.C. 3104).

§806.7 General definitions.
(a) United States, when used in a geo-
graphic sense, means the several

States, the District of Columbia, the
Commonwealth of Puerto Rico, and all

territories and possessions of the
United States.
(b) Foreign, when used in a geo-

graphic sense, means that which is sit-
uated outside the United States or
which belongs to or is characteristic of
a country other than the United
States;

(c) Person means any individual,
branch, partnership, associated group,
association, estate, trust, corporation,
or other organization (whether or not
organized under the laws of any State),
and any government (including a for-
eign government, the United States
Government, a State or local govern-
ment, and any agency, corporation, fi-
nancial institution, or other entity or
instrumentality thereof, including a
government sponsored agency);

(d) United States person means any
person resident in the United States or
subject to the jurisdiction of the
United States;

(e) Foreign person means any person
resident outside the United States or
subject to the jurisdiction of a country
other than the United States;
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(f) Business enterprise means any or-
ganization, association, branch, or ven-
ture which exists for profitmaking pur-
poses or to otherwise secure economic
advantage, and any ownership of any
real estate;

(g) Parent means a person of one
country who, directly or indirectly,
owns or controls 10 per centum or more
of the voting stock of an incorporated
business enterprise, or an equivalent
ownership interest in an unincor-
porated business enterprise, which is
located outside that country;

(h) Affiliate means a business enter-
prise located in one country which is
directly or indirectly owned or con-
trolled by a person of another country
to the extent of 10 per centum or more
of its voting stock for an incorporated
business or an equivalent interest for
an unincorporated business, including
a branch,;

(i) International investment means (1)
the ownership or control, directly or
indirectly, by contractual commitment
or otherwise, by foreign persons of any
interest in property in the United
States, or of stock, other securities, or
short- and long-term debt obligations
of a United States person, and (2) the
ownership or control, directly or indi-
rectly, by contractual commitment or
otherwise, by United States persons of
any interest in property outside the
United States, or of stock, other secu-
rities, or short- and long-term debt ob-
ligations of a foreign person;

(J) Direct investment means the owner-
ship or control, directly or indirectly,
by one person of 10 per centum or more
of the voting securities of an incor-
porated business enterprise or an
equivalent interest in an unincor-
porated business enterprise;

(k) Portfolio investment means any
international investment which is not
direct investment;

(I) Associated group means two or
more persons who, by the appearance
of their actions, by agreement, or by
an understanding, exercise their voting
privileges in a concerted manner to in-
fluence the management of a business
enterprise. Each of the following are
deemed to be an associated group:

(1) Members of the same family,

(2) A business enterprise and one or
more of its officers and directors,
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(3) Members of a syndicate or joint
venture, or

(4) A corporation and its domestic
subsidiaries;

(m) Branch means the operations or
activities conducted by a person in a
different location in its own name
rather than through an incorporated
entity; and

(n) Intermediary means an agent,
nominee, manager, custodian, trust, or
any person acting in a similar capac-
ity.

[42 FR 64315, Dec. 22, 1977, as amended at 43
FR 54624, Nov. 22, 1978; 46 FR 23226, Apr. 24,
1981]

§806.8 Real estate.

Residential real estate held exclu-
sively for personal use and not for prof-
itmaking purposes is not subject to the
reporting requirements of this part. A
residence which was an owner’s pri-
mary residence that is then leased by
the owner while outside his/her coun-
try of usual residence but which the
owner intends to reoccupy, is consid-
ered real estate held for personal use.
Ownership of residential real estate by
a corporation whose sole purpose is to
hold the real estate and where the real
estate is for the personal use of the in-
dividual owner(s) of the corporation, is
considered real estate held for personal
use. If a business enterprise, otherwise
required to report, is in the form of
real property not identifiable by name,
reports are required to be filed by and
in the name of the beneficial owner, or
in the name of such beneficial owner by
the intermediary of such beneficial
owner.

[46 FR 23226, Apr. 24, 1981]

§806.9 Airlines and ship operators.

Foreign stations, ticket offices, and
terminal and port facilities of U.S. air-
lines and ship operators; and U.S. sta-
tions, ticket offices, and terminal and
port facilities of foreign airlines and
ship operators; which provide services
only to their own operations are ex-
empted from being reported. Reports
are required when such affiliates
produce significant revenues from serv-
ices provided to unaffiliated persons.
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§806.10 Determining place of resi-
dence and country of jurisdiction of
individuals.

An individual will be considered a
resident of, and subject to the jurisdic-
tion of, the country in which phys-
ically located, subject to the following
qualifications:

(a) Individuals who reside, or expect
to reside, outside their country of citi-
zenship for less than one year are con-
sidered to be residents of their country
of citizenship.

(b) Individuals who reside, or expect
to reside, outside their country of citi-
zenship for one year or more are con-
sidered to be residents of the country
in which they are residing, except as
provided in paragraph (c) of this sec-
tion.

(c) Notwithstanding paragraph (b) of
this section, if an owner or employee of
a business enterprise resides outside
the country of location of the enter-
prise for one year or more for the pur-
pose of furthering the business of the
enterprise, and the country of the busi-
ness enterprise is the country of citi-
zenship of the owner then such owner
or employee shall nevertheless be con-
sidered a resident of the country of
citizenship provided there is the intent
to return within a reasonable period of
time.

(d) Individuals and members of their
immediate families who are residing
outside their country of citizenship as
a result of employment by the govern-
ment of that country—diplomats, con-
sular officials, members of the armed
forces, etc.—are considered to be resi-
dents of their country of citizenship.

§806.11 Estates,
mediaries.

(a) An estate, either U.S. or foreign,
is a person and therefore may have di-
rect investment, and the estate, not
the beneficiary, is considered to be the
owner.

(b) A trust, either U.S. or foreign, is
a person, but is not a business enter-
prise. The trust shall be considered the
same as an intermediary and reporting
should be as outlined in paragraph (c)
of this section. For reporting purposes,
the beneficiary(ies) of the trust, or the
creator(s) of the trust in the situation
detailed below or if there is, or may be,

trusts, and inter-
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a reversionary interest, shall be consid-
ered to be the owner(s) of the invest-
ments of the trust for determining the
existence of direct investment. Where a
corporation or other organization cre-
ates a trust designating its share-
holders or members as beneficiaries,
the creating corporation or organiza-
tion shall be deemed to be the owner of
the investments of the trust, or suc-
ceeding trusts where the presently ex-
isting trust has evolved out of a prior
trust, for the purposes of determining
the existence and reporting of direct
investment.

This procedure is adopted in order to
fulfill the statistical purposes of this
part and does not imply that control
over an enterprise owned or controlled
by a trust is, or can be, exercised by
the beneficiary(ies) or creator(s).

(c) Intermediary. (1) If a particular
U.S. direct investment abroad is held,
administered, or managed by a U.S.
intermediary, such intermediary shall
be responsible for reporting the re-
quired information for, and in the
name of, its principal or shall instruct
the principal to submit the required in-
formation. Upon instructing the prin-
cipal, the intermediary shall be re-
leased from further liability to report
provided it has informed this bureau of
the date such instructions were given
and the name and address of the prin-
cipal, and has supplied the principal
with any information in the possession
of, or which can be secured by, the
intermediary, that is necessary to per-
mit the principal to complete the re-
quired reports. When acting in the ca-
pacity of an intermediary, the ac-
counts or transactions of the U.S.
intermediary with the foreign affiliate
shall be considered as accounts or
transactions of the U.S. principal with
the foreign affiliate. To the extent such
transactions or accounts are unavail-
able to the principal, they may be re-
quired to be reported by the inter-
mediary.

(2) If a U.S. person holds a foreign af-
filiate through a foreign intermediary,
the U.S. person will be considered to
own the foreign affiliate directly and
all accounts or transactions of the U.S.
person with the intermediary will be
considered to be with the foreign affil-
iate.
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(3) If a particular foreign direct in-
vestment in the United States is held,
exercised, administered, or managed by
a U.S. intermediary for the foreign
beneficial owner, such intermediary
shall be responsible for reporting the
required information for, and in the
name of, the U.S. affiliate, and shall re-
port on behalf of the U.S. affiliate or
shall instruct the U.S. affiliate to sub-
mit the required information. Upon so
instructing the U.S. affiliate, the inter-
mediary shall be released from further
liability to report provided it has in-
formed this Bureau of the date such in-
structions were given and the name
and address of the U.S. affiliate, and
has supplied the U.S. affiliate with any
information in the possession of, or
which can be secured by, the inter-
mediary that is necessary to permit
the U.S. affiliate to complete the re-
quired reports. When acting in the ca-
pacity of an intermediary, the ac-
counts or transactions of the U.S.
intermediary with a foreign beneficial
owner shall be considered as accounts
or transactions of the U.S. affiliate
with the foreign beneficial owner. To
the extent such transactions or ac-
counts are unavailable to the U.S.
affiliiate, they may be required to be
reported by the intermediary.

(4) If a foreign beneficial owner holds
a U.S. affiliate through a foreign inter-
mediary, the U.S. affiliate may report
the intermediary as its foreign parent
but, when requested, must also identify
and furnish information concerning the
foreign beneficial owner, if known, or if
such information can be secured. Ac-
counts or transactions of the U.S. affil-
iate with the foreign intermediary
shall be considered as accounts or
transactions of the U.S. affiliate with
the foreign beneficial owner.

[42 FR 64315, Dec. 22, 1977, as amended at 43
FR 54624, Nov. 22, 1978]

§806.12 Partnerships.

Limited partners do not have voting
rights in a partnership and therefore
cannot have a direct investment in a
partnership; their investment is con-
sidered to be portfolio investment. De-
termination of the existence of direct
investment in a partnership shall be
based on the country of residence of,
and the percentage control exercised
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by, the general partner(s), although the
latter may differ from the financial in-
terest of the general partners.

§806.13 Miscellaneous.

(a) Accounting methods and records.
Generally accepted U.S. accounting
principles should be followed. Corpora-
tions should generally use the same
methods and records that are used to
generate reports to stockholders, un-
less otherwise specified in the report-
ing instructions for a given report
form. Reports for unincorporated per-
sons must be generated on an equiva-
lent basis.

(b) Annual stockholder’s report. Busi-
ness enterprises issuing annual reports
to stockholders are requested to fur-
nish a copy of their annual reports to
this Bureau.

(c) Required information not available.
All reasonable efforts should be made
to obtain information required for re-
porting. Every question on each form
should be answered, except where spe-
cifically exempted. When only partial
information is available, an appro-
priate indication should be given.

(d) Estimates. If actual figures are not
available, estimates should be supplied
and labeled as such. When a data item
cannot be fully subdivided as required,
a total and an estimated breakdown of
the total should be supplied.

(e) Specify. When “‘specify” is in-
cluded in certain data items, the type
and dollar amount of the major items
included must be given for at least the
items mentioned in the line instruc-
tion.

(f) Space on form insufficient. When
space on a form is insufficient to per-
mit a full answer to any item, the re-
quired information should be sub-
mitted on supplementary sheets, ap-
propriately labeled and referenced to
the item number and the form.

(g) Extensions. Requests for an exten-
sion of a reporting deadline will not
normally be granted. However, in hard-
ship cases, written requests for an ex-
tension will be considered provided
they are received 15 days prior to the
date of the report and enumerate sub-
stantive reasons necessitating the ex-
tension.

(h) Number of copies. A single original
copy of each report shall be filed with
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the Bureau of Economic Analysis; this
should be the copy with the address
label if such a labeled copy has been
provided. In addition, each respondent
must retain a copy of its report. Both
copies are protected by law; see §806.5.

(i) Other. Instructions concerning fil-
ing dates, where to send reports, and
whom to contact concerning a given re-
port are contained on each form. Gen-
eral inquiries should be directed to the:

U.S. Department of Commerce, Bureau of
Economic Analysis, International Invest-
ment Division (BE-50), Washington, DC
20230.

§806.14 U.S. direct investment abroad.

(a) Specific definitions—(1) U.S. direct
investment abroad means the ownership
or control, directly or indirectly, by
one U.S. person of 10 per centum or
more of the voting securities of an in-
corporated foreign business enterprise
or an equivalent interest in an unincor-
porated foreign business enterprise, in-
cluding a branch.

(2) U.S. Reporter means the U.S. per-
son which has direct investment in a
foreign business enterprise, including a
branch. If the U.S. person is an incor-
porated business enterprise, the U.S.
Reporter is the fully consolidated U.S.
domestic enterprise consisting of (i)
the U.S. corporation whose voting se-
curities are not owned more than 50
percent by another U.S. corporation,
and (ii) proceeding down each owner-
ship chain from that U.S. corporation,
any U.S. corporation (including Domes-
tic International Sales Corporations)
whose voting securities are more than
50 percent owned by the U.S. corpora-
tion above it.

(3) Foreign affiliate means an affiliate
located outside the United States in
which a U.S. person has direct invest-
ment.

(4) Majority-owned foreign affiliate
means a foreign affiliate in which the
combined ‘“‘direct investment interest”’
of all U.S. Reporters of the affiliate ex-
ceeds 50 per centum.

(b) Foreign affiliate consolidation. In
cases where the recordkeeping system
of foreign affiliates makes it impos-
sible or extremely difficult to file a
separate report for each foreign affil-
iate, a U.S. Reporter may consolidate
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affiliates in the same country when the
following conditions apply:

(1) The affiliates are in the same BEA
3-digit industry as defined in the indus-
try Classifications and Export and Im-
port Trade Classifications Booklet; or

(2) The affiliates are integral parts of
the same business operation. For exam-
ple, if German affiliate A manufactures
tires and a majority of its sales are to
German affiliate B which produces
autos, then affiliates A and B may be
consolidated.

Any affiliates consolidated shall there-
after be considered to be one affiliate
and should be consolidated in the same
manner for all reports required to be
filed pursuant to this section.

(c) Reports required. The place and
time for filing, and specific instruc-
tions and definitions relating to, a
given report form are given on the
form. Reports are required even though
a foreign affiliate may have been estab-
lished, acquired, seized, liquidated,
sold, expropriated, or inactivated dur-
ing the reporting period.

(d) Exemption levels. Exemption levels
for individual report forms will nor-
mally be stated in terms of total as-
sets, net sales or gross operating reve-
nues excluding sales taxes, and net in-
come after income taxes, whether posi-
tive or negative, although different or
special criteria may be specified for a
given report form. If any one of the
three items exceeds the exemption
level and if the statistical data re-
quested in the report are applicable to
the entity being reported, then a report
must be filed. Since these items may
not have to be reported on a given
form, a U.S. Reporter claiming exemp-
tion from filing a given form must fur-
nish a certification as to the levels of
the items on which the exemption is
based or must certify that the data re-
quested are not applicable. The exemp-
tion-level tests shall be applied as out-
lined below.

(1) For quarterly report forms, as to
the assets test reports are required be-
ginning with the quarter in which total
assets exceed the exemption level; as
to the test for sales (revenues) and net
income after income taxes, reports are
required for each quarter of a year in
which the annual amount of these
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items exceeds or can be expected to ex-
ceed, the exemption level. Quarterly
reports for a year may be required
retroactively when it is determined
that the exemption level has been ex-
ceeded.

(2) For report forms requesting an-
nual data after the close of the year in
question, the test shall be whether any
one of the three items exceeded the ex-
emption level during that year.

(3) For the semi-annual plant and

equipment expenditures survey, which
requests actual data for the past year
and/or annual projections for the cur-
rent and following year, the test will
be made for each year as to whether
any one of the three items exceeded, or
is expected to exceed, the exemption
level; data must be reported only for
the year or years in which the exemp-
tion level is, or is expected to be, ex-
ceeded.
If total assets, sales or net income ex-
ceed the exemption level in a given
year, it is deemed that the exemption
level will also be exceeded in the fol-
lowing year.

The number and title of each report
form, its exemption level, and other re-
porting criteria, if any, pertaining to
it, are given below.

(e) Quarterly report form. BE-577—
Transactions of U.S. Reporter with
Foreign Affiliate: One report is re-
quired for each foreign affiliate exceed-
ing an exemption level of $40,000,000 ex-
cept that a report need not be filed by
a U.S. Reporter to report direct trans-
actions with one of its foreign affili-
ates in which it does not hold a direct
equity interest unless an intercompany
balance or fee and royalty receipts or
payments for the quarter exceed
$1,000,000.

(f) Annual report forms. (1) BE-133B—
Follow-up Schedule of Expenditures for
property, Plant, and Equipment of U.S.
Direct Investment Abroad: This is a
schedule-type report form on which
each majority-owned foreign affiliate
exceeding an exemption level of
$10,000,000 must be listed and the re-
quested data given for each.

(2) BE-133C—Schedule of Expendi-
tures for Property, Plant, and Equip-
ment of U.S. Direct Investment
Abroad: This is a schedule-type report
form on which each majority-owned
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foreign affiliate exceeding an exemp-
tion level of $10,000,000 must be listed
and the requested data given for each.

(3) BE-11—Annual survey of U.S. Di-
rect Investment Abroad: A report, con-
sisting of Form BE-11A and Form(s)
BE-11B(LF) (Long Form), BE-11B(SF)
(Short Form), BE-11B(EZ), and/or BE-
11C, is required of each nonbank U.S.
Reporter that, at the end of the Re-
porter’s fiscal year, had a nonbank for-
eign affiliate reportable on Form BE-
11B(LF), (SF), (EZ), or BE-11C. Forms
required and the criteria for reporting
on each are as follows:

(i) Form BE-11A (Report for U.S. Re-
porter) must be filed by each nonbank
U.S. person having a foreign affiliate
reportable on Form BE-11B(LF), (SF),
(EZ), or BE-11C. If the U.S. Reporter is
a corporation, Form BE-11A is required
to cover the fully consolidated U.S. do-
mestic business enterprise. However,
where a U.S. Reporter’s primary line of
business is not in banking (or related
financial activities), but the Reporter
also has ownership in a bank, banking
activities should be included on the
BE-11A using the equity method of ac-
counting.

(A) If for a nonbank U.S. Reporter
any one of the following three items
total assets, sales or gross operating
revenues excluding sales taxes, or net
income after provision for U.S. income
taxes was greater than $150 million
(positive or negative) at the end of, or
for, the Reporter’s fiscal year, the U.S.
Reporter must file a complete Form
BE-11A. It must also file a Form BE-
11B(LF), (SF), (EZ), or BE-11C as appli-
cable, for each nonexempt foreign affil-
iate.

(B) If for a nonbank U.S. Reporter no
one of the three items listed in para-
graph (H)R)(I)(A) of this section was
greater than $150 million (positive or
negative) at the end of, or for, the Re-
porters fiscal year, the U.S. Reporter is
required to file on Form BE-11A only
items 1 through 27 and Part IV. It must
also file a Form BE-11B(LF), (SF),
(EZ), or BE-11C as applicable, for each
nonexempt foreign affiliate.

(ii) Forms BE-11B(LF), (SF), and (EZ)
(Report for Majority-owned Foreign Af-
filiate).

(A) A BE-11B(LF) (Long Form) is re-
quired to be filed for each majority-
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owned nonbank foreign affiliate of a
nonbank U.S. Reporter for which any
one of the three items total assets,
sales or gross operating revenues ex-
cluding sales taxes, or net income after
provision for foreign income taxes was
greater than $150 million (positive or
negative) at the end of, or for, the af-
filiate’s fiscal year, unless the nonbank
foreign affiliate is selected to be re-
ported on Form BE-11B(EZ).

(B) BE-11B(SF) (Short Form) is re-
quired to be filed for each majority-
owned nonbank foreign affiliate of a
nonbank U.S. Reporter for which any
one of the three items listed in para-
graph (F)(3)(ii)(A) of this section was
greater than $40 million (positive or
negative), but for which no one of these
items was greater than $150 million
(positive or negative), at the end of, or
for, the affiliate’s fiscal year, unless
the nonbank foreign affiliate is se-
lected to be reported on Form BE-
11B(EZ).

(C) A BE-11B(EZ) is required be filed
for each nonbank foreign affiliate that
is selected to be reported on this form
in lieu of Form BE-11B(LF) or Form
BE-11B(SF).

(iii) Form BE-11C (Report for Minor-
ity-owned Foreign Affiliate) must be
filed for each minority-owned nonbank
foreign affiliate that is owned at least
20 percent, but not more than 50 per-
cent, directly and/or indirectly, by all
U.S. Reporters of the affiliate com-
bined, and for which any one of the
three items listed in paragraph
(P (3)(ii)(A) of this section was greater
than $40 million (positive or negative)
at the end of, or for, the affiliate’s fis-
cal year. In addition, for the report
covering fiscal year 2007 only, a Form
BE-11C must be filed for each minor-
ity-owned nonbank foreign affiliate
that is owned, directly or indirectly, at
least 10 percent by one U.S. Reporter,
but less than 20 percent by all U.S. Re-
porters of the affiliate combined, and
for which any one of the three items
listed in paragraph (f)(3)(ii)(A) of this
section was greater than $100 million
(positive or negative) at the end of, or
for, the affiliate’s fiscal year.

(iv) Based on the preceding, an affil-
iate is exempt from being reported if it
meets any one of the following criteria:
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(A) None of the three items listed in
paragraph (f)(3)(ii)(A) of this section
exceeds $40 million (positive or nega-
tive). (However, affiliates that were es-
tablished or acquired during the year
and for which at least one of these
items was greater than $10 million but
not over $40 million must be listed, and
key data items reported, on a supple-
ment schedule on Form BE-11A.)

(B) For fiscal year 2007 only, it is less
than 20 percent owned, directly or indi-
rectly, by all U.S. Reporters of the af-
filiate combined and none of the three
items listed in paragraph (f)(3)(ii)(A) of
this section exceeds $100 million (posi-
tive or negative).

(C) For fiscal years other than 2007, it
is less than 20 percent owned, directly
or indirectly, by all U.S. Reporters of
the affiliate combined.

(D) Its U.S. parent (U.S. Reporter) is
a bank.

(E) It is itself a bank.

) Notwithstanding paragraph
(f)(3)(iv) of this section, a Form BE-
11B(LF), (SF), (EZ) or BE-11C must be
filed for a foreign affiliate of the U.S.
Reporter that owns another non-ex-
empt foreign affiliate of that U.S. Re-
porter, even if the foreign affiliate par-
ent is otherwise exempt. That is, all af-
filiates upward in the chain of owner-
ship must be reported.

(g) Other report forms. (1) BE-507—In-
dustry Classification Questionnaire: In
general, U.S. Reporters and their for-
eign affiliates will each be assigned a
BEA 3-digit industry code in the BE-10
Benchmark Surveys required by the
Act to be conducted in 1982, 1989, and
every fifth year thereafter. However,
interim reports on Form BE-507 are re-
quired:

(i) For each foreign affiliate newly
established or acquired by a U.S. per-
son on or after January 1, 1978; or

(i) For each U.S. person who be-
comes a U.S. Reporter on or after Jan-
uary 1, 1978 by virtue of establishing or
acquiring a foreign affiliate; or

(iii) For an existing foreign affiliate
or U.S. Reporter whose industry classi-
fication changes on or after January 1,
1978 so that a previous BE-507 report or
the BE-10 report required to be filed for
1977 does not accurately reflect the
current industry classification of the
entity.
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For new U.S. Reporters or foreign af-
filiates, the BE-507 report must be filed
only if one of the other reports must be
filed and shall be submitted with the
initial filing of the related report. For
a change in an existing U.S. Reporter
or foreign affiliate which is currently
filing one of the other reports, the BE-
507 report must be filed whenever it is
determined that change from one 3-
digit industry classification to another
has occurred.

(2) BE-10-Benchmark Survey of U.S.
Direct Investment Abroad: Section 4(b)
of the Act (22 U.S.C. 3103) provides that
a comprehensive benchmark survey of
U.S. direct investment abroad will be
conducted in 1982, 1989, and every fifth
year thereafter. The survey, referred to
as the ““BE-10,” consists of a Form BE-
10A or BE-10A BANK for reporting in-
formation concerning the U.S. Re-
porter and Form(s) BE-10B(LF), BE-
10B(SF), or BE-10B BANK for reporting
information concerning each foreign
affiliate. Exemption levels, specific re-
quirements for, and the year of cov-
erage of, a given BE-10 survey may be
found in §806.16.

[42 FR 64315, Dec. 22, 1977; 43 FR 2169, Jan. 16,
1978, as amended at 46 FR 23226, Apr. 24, 1981;
47 FR 13139, Mar. 29, 1982; 48 FR 8993, Mar. 3,
1983; 49 FR 30059, July 26, 1984; 51 FR 11012,
Apr. 1, 1986; 52 FR 8446, Mar. 18, 1987; 52 FR
42276, Nov. 4, 1987; 54 FR 51879, Dec. 19, 1989;
55 FR 49879, Dec. 3, 1990; 60 FR 10490, Feb. 27,
1995; 60 FR 54591, Oct. 25, 1995; 65 FR 78920,
78922, Dec. 18, 2000; 70 FR 71239, Nov. 28, 2005;
71 FR 35389, June 20, 2006]

§806.15 Foreign direct investment in
the United States.

(a) Specific definitions—(1) Foreign di-
rect investment in the United States
means the ownership or control, di-
rectly or indirectly, by one foreign per-
son of 10 per centum or more of the
voting securities of an incorporated
U.S. business enterprise or an equiva-
lent interest in an unincorporated U.S.
business enterprise, including a branch.

(2) U.S. affiliate means an affiliate lo-
cated in the United States in which a
foreign person has a direct investment.

(3) Foreign parent means the foreign
person, or the first person outside the
United States in a foreign chain of
ownership, which has direct invest-
ment in a U.S. business enterprise, in-
cluding a branch.
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(4) Affiliated foreign group means (i)
the foreign parent, (ii) any foreign per-
son, proceeding up the foreign parent’s
ownership chain, which owns more
than 50 per centum of the person below
it up to and including that person
which is not owned more than 50 per
centum by another foreign person, and
(iii) any foreign person, proceeding
down the ownership chain(s) of each of
these members, which is owned more
than 50 per centum by the person above
it.

(5) Foreign affiliate of foreign parent
means, with reference to a given U.S.
affiliate, any member of the affiliated
foreign group owning the affiliate that
is not a foreign parent of the affiliate.

(6) Ultimate beneficial owner (UBO) is
that person, proceeding up the owner-
ship chain beginning with and includ-
ing the foreign parent, that is not more
than 50 percent owned or controlled by
another person. (An owner who creates
a trust, proxy, power of attorney, ar-
rangement, or device with the purpose
or effect of divesting such owner of the
ownership of an equity interest as part
of a plan or scheme to avoid reporting
information, is deemed to be the owner
of the equity interest.)

(b) Beneficial, not record, ownership is
the basis of the reporting criteria. In
those cases where a U.S. affiliate is
also required to identify the ultimate
beneficial owner (UBO) of the foreign
investment, if the UBO is an indi-
vidual, only the country of location of
the individual must be given.

(c) Bearer shares. If the ownership in
a U.S. affiliate by any owner in the
ownership chain from the U.S. affiliate
up to and including the ultimate bene-
ficial owner (UBO) is represented by
bearer shares, the requirement to dis-
close the information regarding the
UBO remains with the reporting U.S.
affiliate, except where a company in
the ownership chain has publicly trad-
ed bearer shares. In that case, identi-
fication of the UBO may stop with the
identification of the company whose
capital stock is represented by the pub-
licly traded bearer shares. For closely
held companies with nonpublicly trad-
ed bearer shares, identifying the for-
eign parent or the UBO as ‘‘bearer
shares” is not an acceptable response.
The U.S. affiliate must pursue the
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identification of the UBO through man-
aging directors or any other official or
intermediary.

(d) Aggregation of real estate invest-
ments. A foreign person holding real es-
tate investments that are foreign di-
rect investments in the United States
must aggregate all such holdings for
the purpose of applying the exemption
level tests. If the aggregate of such
holdings exceeds one or more of the ex-
emption levels, then the holdings must
be reported even if they individually
would be exempt.

(e) Consolidated reporting by U.S. af-
filiates. A U.S. affiliate shall file on a
fully consolidated basis, including in
the consolidation all other U.S. affili-
ates in which it directly or indirectly
owns more than 50 per centum of the
outstanding voting stock, unless the
instructions for a given report form
specifically provide otherwise. How-
ever, separate reports may be filed
where a given U.S. affiliate is not nor-
mally consolidated due to unrelated
operations or lack of control, provided
written permission has been requested
from and granted by BEA.

(f) The place and time for filing, and
specific instructions and definitions re-
lating to, a given report form will be
given on the report form. Reports are
required even though the foreign per-
son’s equity interest in the U.S. busi-
ness enterprise may have been estab-
lished, acquired, liquidated, or sold
during the reporting period.

(g) Exemption levels. Exemption levels
for individual report forms will nor-
mally be stated in terms of total as-
sets, sales or gross operating revenues
excluding sales taxes, and net income
after income taxes, whether positive or
negative, although different or special
criteria may be specified for a given re-
port form. If any one of the three items
exceeds the exemption level and if the
statistical data requested in the report
are applicable to the entity being re-
ported, then a report must be filed.
Since these items may not have to be
reported on a given form, a person
claiming exemption from filing a given
report form must furnish a certifi-
cation as to the levels of the items on
which the exemption is based or must
certify that the data requested are not
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applicable. The exemption level tests
shall be applied as outlined below.

(1) For quarterly report forms, as to
the assets test, reports are required be-
ginning with the quarter in which total
assets exceed the exemption level; as
to the test for sales (revenues) and net
income after income taxes, reports are
required for each quarter of a year in
which the annual amount of these
items exceeds or can be expected to ex-
ceed the exemption level. Quarterly re-
ports for a year may be required retro-
actively when it is determined that the
exemption level has been exceeded.

(2) For report forms requesting an-
nual data after the close of the year in
question, the test shall be whether any
one of the three items exceeded the ex-
emption level during that year.

If total assets, sales or net income ex-
ceed the exemption level in a given
year, it is deemed that the exemption
level will also be exceeded in the fol-
lowing year.

The number and title of each report
form, its exemption level and other re-
porting criteria, if any, pertaining to
it, are given below.

(h) Quarterly report forms. (1) BE-605—
Transactions of U.S. Affiliate, Except a
U.S. Banking Affiliate, With Foreign
Parent: One report is required for each
U.S. affiliate exceeding an exemption
level of $30,000,000, that does not qual-
ify for reporting on form BE-605 Bank.

(2) BE-605 Bank—Transactions of
U.S. Banking Affiliate with Foreign
Parent: One report is required for each
U.S. banking affiliate or U.S. bank
holding company affiliate, including
all of the subsidiaries and units of the
bank holding company, exceeding an
exemption level of $30,000,000.

(i) Annual report form. BE-15-Annual
Survey of Foreign Direct Investment in
the United States: One report is re-
quired for each consolidated U.S. affil-
iate, except a U.S. banking affiliate or
U.S. bank holding company affiliate
(including all of the subsidiaries and
units of the bank holding company),
exceeding an exemption level of $30
million. A long form, BE-15(LF), must
be filed by each nonbank majority-
owned U.S. affiliate (a ‘‘majority-
owned” U.S. affiliate is one in which
the combined direct and indirect own-
ership interests of all foreign parents
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of the U.S. affiliate exceed 50 percent)
for which at least one of the three
items-total assets, sales or gross oper-
ating revenues excluding sales taxes, or
net income after provision for U.S. in-
come taxes-exceeds $125 million (posi-
tive or negative), unless the nonbank
majority-owned U.S. affiliate is se-
lected to file a BE-15(EZ) form. A short
form, BE-15(SF), must be filed by each
nonbank majority-owned U.S. affiliate
for which at least one of the three
items-total assets, sales or gross oper-
ating revenues excluding sales taxes, or
net income after provision for U.S. in-
come taxes-exceeds $30 million but no
one item exceeds $125 million (positive
or negative), and by each nonbank mi-
nority-owned U.S. affiliate (a ‘““minor-
ity-owned” U.S. affiliate is one in
which the combined direct and indirect
ownership interest of all foreign par-
ents of the U.S. affiliate is 50 percent
or less) for which at least one of the
three items-total assets, sales or gross
operating revenues excluding sales
taxes, or net income after provision for
U.S. income taxes-exceeds $30 million
(positive or negative), unless the
nonbank U.S. affiliate is selected to
file a BE-15(EZ) form. A BE-15(EZ)
form must be filed by each nonbank
U.S. affiliate that is selected to file
this form in lieu of filing the BE-15(LF)
or BE-15(SF). A BE-15 Supplement C
(Exemption Claim) must be filed by
each nonbank U.S. affiliate to claim
exemption from filing a BE-15(LF), BE-
15(SF), or BE-15(EZ). Following an ini-
tial filing, the BE-15 Supplement C is
not required annually from those
nonbank U.S. affiliates that meet the
stated exemption criteria from year to
year.

(J) Other report forms. (1) BE-607—In-
dustry Classification Questionnaire: In
general, a U.S. affiliate will be as-
signed a BEA 3-digit industry code in
the BE-12 Benchmark Surveys required
by the Act to be conducted in 1980, 1987,
and every fifth year thereafter. How-
ever, interim reports on Form BE-607
are required:

(i) For each U.S. affiliate newly es-
tablished or acquired by a foreign per-
son; or

(i) For an existing U.S. affiliate
whose industry classification changes
so that either a previous BE-607 report
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or the last BE-12 report required to be
filed does not accurately reflect the
current industry classification of the
U.S. affiliate.

For new U.S. affiliates, the BE-607 re-
port must be filed only if the affiliate
must file one of the other reports and
shall be submitted with the initial fil-
ing of the related report. For a change
in an existing U.S. affiliate which is
currently filing one of the other re-
ports, the BE-607 report must be filed
whenever it is determined that a
change from one BEA 3-digit industry
classification to another has occurred.

(2) BE-12—Benchmark Survey of For-
eign Direct Investment in the United
States: Section 4b of the Act (22 U.S.C.
3103) provides that a comprehensive
benchmark survey of foreign direct in-
vestment in the United States shall be
conducted in 1980, 1987, and every fifth
year thereafter. The survey is referred
to as the ““BE-12. Exemption levels,
specific requirements for, and the year
of coverage of, a given BE-12 Survey
may be found in §806.17.

(3) BE-13—Initial Report on a For-
eign Person’s Direct or Indirect Acqui-
sition, Establishment, or Purchase of
the Operating Assets, of a U.S. Busi-
ness Enterprise, Including Real Estate.
This report is to be filed either:

(i) By a U.S. business enterprise when
a foreign person establishes or acquires
directly, or indirectly through an ex-
isting U.S. affiliate, a 10 percent or
more voting interest in that enterprise,
including an enterprise that results
from the direct or indirect acquisition
by a foreign person of a business seg-
ment or operating unit of an existing
U.S. business enterprise that is then
organized as a separate legal entity; or

(i) By the existing U.S. affiliate of a
foreign person when it acquires a U.S.
business enterprise, or a business seg-
ment or operating unit of a U.S. busi-
ness enterprise, that the existing U.S.
affiliate merges into its own operations
rather than continuing or organizing
as a separate legal entity.

A separate report must be filed for
each foreign parent or existing U.S. af-
filiate that is a party to the trans-
action.
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EXCLUSIONS AND EXEMPTIONS

(a) Residential real estate held exclusively
for personal use and not for profitmaking
purposes is not subject to the reporting re-
quirements. A residence which is an owner’s
primary residence that is then leased by the
owner while outside the United States but
which the owner intends to reoccupy, is con-
sidered real estate held for personal use.
Ownership of residential real estate by a cor-
poration whose sole purpose is to hold the
real estate and where the real estate is for
the personal use of the individual owner(s) of
the corporation, is considered real estate
held for personal use.

(b) An existing U.S. affiliate is exempt
from reporting the acquisition of either a
U.S. business enterprise, or a business seg-
ment or operating unit of a U.S. business en-
terprise, that it then merges into its own op-
erations, if the total cost of the acquisition
was $3,000,000 or less and does not involve the
purchase of 200 acres or more of U.S. land. (If
the acquisition involves the purchase of 200
acres or more of U.S. land, it must be re-
ported regardless of the total cost of the ac-
quisition.)

(c) An established or acquired U.S. busi-

ness enterprise, as consolidated, is exempt if
its total assets (not the foreign parent’s or
existing U.S. affiliate’s share) at the time of
acquisition or immediately after being es-
tablished were $3,000,000 or less and it does
not own 200 acres or more of U.S. land. (If it
owns 200 acres or more of U.S. land, it must
report regardless of the value of total as-
sets.)
If exempt under (b) or (c), the existing U.S.
affiliate or the established or acquired U.S.
business enterprise must, nevertheless, file
an “Exemption Claim, Form BE-13" to vali-
date the exemption.

(4) Form BE-14—Report by a U.S.
Person Who Assists or Intervenes in
the Acquisition of a U.S. Business En-
terprise by, or Who Enters into a Joint
Venture With, a Foreign Person—to be
completed either by:

(i) A U.S. person—including, but not
limited to, an intermediary, a real es-
tate broker, business broker, and a bro-
kerage house—who assists or inter-
venes in the sale to, or purchase by, a
foreign person or a U.S. affiliate of a
foreign person, of a 10 percent or more
voting interest in a U.S. business en-
terprise, including real estate; or

(i) A U.S. person who enters into a
joint venture with a foreign person to
create a U.S. business enterprise.

A U.S. person is required to report only
when such a foreign involvement is
known; it is not incumbent upon the
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U.S. person to ascertain the foreign
status of a person involved in an acqui-
sition unless the U.S. person has rea-
son to believe the acquiring party may
be a foreign person. If a U.S. person re-
quired to file a Form BE-14 files Form
BE-13 relating to the acquisition of the
U.S. business enterprise by a foreign
person, then Form BE-14 is not re-
quired.

Total Exemptions—(a) Residential real es-
tate held exclusively for personal use and
not for profitmaking purposes is not subject
to the reporting requirements. A residence
which is an owner’s primary residence that
is then leased by the owner while outside the
United States but which the owner intends
to reoccupy, is considered real estate held
for personal use. Ownership of residential
real estate by a corporation whose sole pur-
pose is to hold the real estate and where the
real estate is for the personal use of the indi-
vidual owner(s) of the corporation, is consid-
ered real estate for personal use.

(b) If the U.S. business enterprise acquired
has total assets of, or if the capitalization
(including loans from the joint venturers) of
the joint venture to be established is,
$3,000,000 or less, than no report is required,
provided the enterprise does not own 200
acres or more of U.S. land. (If it owns 200
acres or more of U.S. land, a report is re-
quired regardless of the value of total as-
sets.)

(5) BE-21—Survey of Foreign Direct
Investment in U.S. Business Enter-
prises Engaged in the Processing,
Packaging, or Wholesale Distribution
of Fish or Seafoods. Reporting consists
of:

(i) Form BE-21P—Ildentification
Questionnaire. A completed question-
naire is required from (a) each U.S.
business enterprise that is a U.S. affil-
iate of a foreign person and that en-
gaged in the processing, packaging, or
wholesale distribution of fish or sea-
foods, and (b) any person to whom a
questionnaire is sent by BEA.

(if) Form BE-21A—Report for a U.S.
Business Enterprise that is a U.S. Affil-
iate of a Foreign Person. A completed
report is required from each U.S. busi-
ness enterprise that is a U.S. affiliate
of a foreign person and that engaged in
the processing, packaging, or wholesale
distribution of fish or seafoods.

(iii) Form BE-21B—Report for each
Establishment of a U.S. Business En-
terprise that is a U.S. Affiliate of a
Foreign Person. A completed report is
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required for each establishment, of the
U.S. affiliate, that engaged in the proc-
essing, packaging, or wholesale dis-
tribution of fish or seafoods.

[42 FR 64315, Dec. 22, 1977; 43 FR 2169, Jan. 16,
1978, as amended at 44 FR 32586, June 6, 1979;
46 FR 23226, Apr. 24, 1981; 46 FR 60191, Dec. 9,
1981; 47 FR 13139, Mar. 29, 1982; 47 FR 14138,
Apr. 2, 1982; 49 FR 3174, Jan. 26, 1984; 53 FR
1016, Jan. 15, 1988; 63 FR 16892, Apr. 7, 1998; 68
FR 3813, Jan. 27, 2003; 68 FR 67940, Dec. 5,
2003]

§806.16 Rules and regulations for BE-
10, Benchmark Survey of U.S. Di-
rect Investment Abroad—2004.

A BE-10, Benchmark Survey of U.S.
Direct Investment Abroad will be con-
ducted covering 2004. All legal authori-
ties, provisions, definitions, and re-
quirements contained in §806.1 through
§806.13 and §806.14(a) through (d) are
applicable to this survey. Specific addi-
tional rules and regulations for the
BE-10 survey are given in paragraphs
(a) through (e) of this section. More de-
tailed instructions are given on the re-
port forms and instructions.

(a) Response required. A response is
required from persons subject to the re-
porting requirements of the BE-10,
Benchmark Survey of U.S. Direct In-
vestment Abroad—2004, contained in
this section, whether or not they are
contacted by BEA. Also, a person, or
their agent, that is contacted by BEA
about reporting in this survey, either
by sending them a report form or by
written inquiry, must respond in writ-
ing pursuant to §806.4. This may be ac-
complished by:

(1) Certifying in writing, by the due
date of the survey, to the fact that the
person had no direct investment within
the purview of the reporting require-
ments of the BE-10 survey;

(2) Completing and returning the
“BE-10 Claim for Not Filing” by the
due date of the survey; or

(3) Filing the properly completed BE-
10 report (comprising Form BE-10A or
BE-10A BANK and Forms BE-10B(LF),
BE-10B(SF), BE-10B Mini and/or BE-
10B BANK) by May 31, 2005, or June 30,
2005, as required.

(b) Who must report. (1) A BE-10 re-
port is required of any U.S. person that
had a foreign affiliate—that is, that
had direct or indirect ownership or
control of at least 10 percent of the
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voting stock of an incorporated foreign
business enterprise, or an equivalent
interest in an unincorporated foreign
business enterprise—at any time dur-
ing the U.S. person’s 2004 fiscal year.

(2) If the U.S. person had no foreign
affiliates during its 2004 fiscal year, a
“BE-10 Claim for Not Filing”” must be
filed by the due date of the survey; no
other forms in the survey are required.
If the U.S. person had any foreign af-
filiates during its 2004 fiscal year, a
BE-10 report is required and the U.S.
person is a U.S. Reporter in this sur-
vey.

(3) Reports are required even if the
foreign business enterprise was estab-
lished, acquired, seized, liquidated,
sold, expropriated, or inactivated dur-
ing the U.S. person’s 2004 fiscal year.

(4) The amount and type of data re-
quired to be reported vary according to
the size of the U.S. Reporters or for-
eign affiliates, whether they are banks
or nonbanks, and, for foreign affiliates,
whether they are majority-owned or
minority-owned by U.S. direct inves-
tors. For purposes of the BE-10 survey,
a ‘““majority-owned’ foreign affiliate is
one in which the combined direct and
indirect ownership interest of all U.S.
parents of the foreign affiliate exceeds
50 percent; all other affiliates are re-
ferred to as ‘‘minority-owned” affili-
ates. In addition, a “bank’ is a busi-
ness entity engaged in deposit banking
or closely related functions, including
commercial banks, Edge Act corpora-
tions, foreign branches and agencies of
U.S. banks whether or not they accept
deposits abroad, savings and loans, sav-
ings banks, bank holding companies,
and financial holding companies. Else-
where in this section, when “‘bank” is
used, it refers to all such organiza-
tions.

(c) Forms for nonbank U.S. Reporters
and foreign affiliates—(1) Form BE-10A
(Report for nonbank U.S. Reporter). A
BE-10A report must be completed by a
U.S. Reporter that is not a bank. If the
U.S. Reporter is a corporation, Form
BE-10A is required to cover the fully
consolidated U.S. domestic business
enterprise. However, where a U.S. Re-
porter’s primary line of business is not
in banking (or related financial activi-
ties), but the Reporter also has owner-
ship in a bank, the bank, including all
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of its domestic subsidiaries or units,
must file on the BE-10A BANK form
and the nonbanking U.S. operations
not owned by the bank must file on the
BE-10A.

(i) If for a nonbank U.S. Reporter any
one of the following three items—total
assets, sales or gross operating reve-
nues excluding sales taxes, or net in-
come after provision for U.S. income
taxes—was greater than $150 million
(positive or negative) at any time dur-
ing the Reporter’s 2004 fiscal year, the
U.S. Reporter must file a complete
Form BE-10A and, as applicable, a BE-
10A SUPPLEMENT A listing each, if
any, foreign affiliate that is exempt
from being reported on Form BE-
10B(LF), BE-10B(SF), BE-10B Mini, or
BE-10B BANK. It must also file a Form
BE-10B(LF), BE-10B(SF), BE-10B Mini,
or BE-10B BANK, as appropriate, for
each nonexempt foreign affiliate.

(ii) If for a nonbank U.S. Reporter
none of the three items listed in para-
graph (c)(1)(i) of this section was great-
er than $150 million (positive or nega-
tive) at any time during the Reporter’s
2004 fiscal year, the U.S. Reporter is re-
quired to file on Form BE-10A only cer-
tain items as designated on the form
and, as applicable, a BE-10A SUPPLE-
MENT A listing each, if any, foreign af-
filiate that is exempt from being re-

ported on Form BE-10B(LF), BE-
10B(SF), BE-10B Mini, or BE-10B
BANK. It must also file a Form BE-

10B(LF), BE-10B(SF), BE-10B Mini, or
BE-10B BANK, as appropriate, for each
nonexempt foreign affiliate.

(2) Form BE-10B(LF), (SF), or Mini
(Report for nonbank foreign affiliate). (i)
A BE-10B(LF) (Long Form) must be
filed for each majority-owned nonbank
foreign affiliate of a nonbank U.S. Re-
porter, whether held directly or indi-
rectly, for which any one of the three
items—total assets, sales or gross oper-
ating revenues excluding sales taxes, or
net income after provision for foreign
income taxes—was greater than $150
million (positive or negative) at any
time during the affiliate’s 2004 fiscal
year.

(ii) A BE-10B(SF) (Short Form) must
be filed:

(A) For each majority-owned
nonbank foreign affiliate of a nonbank
U.S. Reporter, whether held directly or
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indirectly, for which any one of the
three items listed in paragraph (c)(2)(i)
of this section was greater than $25
million but for which none of these
items was greater than $150 million
(positive or negative), at any time dur-
ing the affiliate’s 2004 fiscal year, and

(B) For each minority-owned
nonbank foreign affiliate of a nonbank
U.S. Reporter, whether held directly or
indirectly, for which any one of the
three items listed in paragraph (c)(2)(i)
of this section was greater than $25
million (positive or negative), at any
time during the affiliate’s 2004 fiscal
year, and

(C) For each nonbank foreign affil-
iate of a U.S. bank Reporter, whether
held directly or indirectly, for which
any one of the three items listed in
paragraph (c)(2)(i) of this section was
greater than $25 million (positive or
negative), at any time during the affili-
ate’s 2004 fiscal year.

(iii) A BE-10B Mini must be filed for
each nonbank foreign affiliate, whether
held directly or indirectly, for which
any one of the three items listed in
paragraph (c)(2)(i) of this section was
greater than $10 million but for which
none of these items was greater than
$25 million (positive or negative), at
any time during the affiliate’s 2004 fis-
cal year.

(iv) Notwithstanding paragraphs
©)()(1), (c)(@)(ii), and (c)(2)(iii) of this
section, a Form BE-10B(LF), (SF), or
Mini must be filed for a foreign affil-
iate of the U.S. Reporter that owns an-
other nonexempt foreign affiliate of
that U.S. Reporter, even if the foreign
affiliate parent is otherwise exempt,
i.e., a Form BE-10B(LF), (SF), Mini, or
BANK must be filed for all affiliates
upward in a chain of ownership.

(d) Forms for U.S. Reporters and foreign
affiliates that are banks, bank holding
companies, or financial holding compa-
nies—(1) Form BE-10A BANK (Report for
a U.S. Reporter that is a bank). A BE-10A
BANK report must be completed by a
U.S. Reporter that is a bank. For pur-
poses of filing Form BE-10A BANK, the
U.S. Reporter is deemed to be the fully
consolidated U.S. domestic business en-
terprise and all required data on the
form shall be for the fully consolidated
domestic entity.
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(i) If a U.S. bank had any foreign af-
filiates at any time during its 2004 fis-
cal year, whether a bank or nonbank
and whether held directly or indirectly,
for which any one of the three items—
total assets, sales or gross operating
revenues excluding sales taxes, or net
income after provision for foreign in-
come taxes—was greater than $10 mil-
lion (positive or negative) at any time
during the affiliate’s 2004 fiscal year,
the U.S. Reporter must file a Form BE-
10A BANK and, as applicable, a BE-10A
BANK SUPPLEMENT A listing each, if
any, foreign affiliate, whether bank or
nonbank, that is exempt from being re-
ported on Form BE-10B(SF), BE-10B
Mini, or BE-10B BANK. It must also
file a Form BE-10B(SF) or BE-10B Mini
for each nonexempt nonbank foreign
affiliate and a Form BE-10B BANK for
each nonexempt bank foreign affiliate.

(ii) If the U.S. bank Reporter had no
foreign affiliates for which any one of
the three items listed in paragraph
(d)(2)(1) of this section was greater than
$10 million (positive or negative) at
any time during the affiliate’s 2004 fis-
cal year, the U.S. Reporter must file a
Form BE-10A BANK and a BE-10A
BANK SUPPLEMENT A, listing all for-
eign affiliates exempt from being re-
ported on Form BE-10B(SF), BE-10B
Mini, or BE-10B BANK.

(2) Form BE-10B BANK (Report for a
foreign affiliate that is a bank). (i) A BE-
10B BANK report must be filed for each
foreign bank affiliate of a bank or
nonbank U.S. Reporter, whether di-
rectly or indirectly held, for which any
one of the three items—total assets,
sales or gross operating revenues ex-
cluding sales taxes, or net income after
provision for foreign income taxes—
was greater than $10 million (positive
or negative) at any time during the af-
filiate’s 2004 fiscal year.

(i) Notwithstanding paragraph
(d)(3)(i) of this section, a Form BE-10B
BANK must be filed for a foreign bank
affiliate of the U.S. Reporter that owns
another nonexempt foreign affiliate of
that U.S. Reporter, even if the foreign
affiliate parent is otherwise exempt,
i.e., a Form BE-10B(LF), (SF), Mini, or
BANK must be filed for all affiliates
upward in a chain of ownership. How-
ever, a Form BE-10B BANK is not re-
quired to be filed for a foreign bank af-
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filiate in which the U.S. Reporter holds
only an indirect ownership interest of
50 percent or less and that does not
own a reportable nonbank foreign affil-
iate, but the indirectly owned bank af-
filiate must be listed on the BE-10A
BANK SUPPLEMENT A.

(e) Due date. A fully completed and
certified BE-10 report comprising Form
BE-10A or 10A BANK and Form(s) BE-
10B(LF), (SF), Mini, or BANK (as re-
quired) is due to be filed with BEA not
later than May 31, 2005 for those U.S.
Reporters filing fewer than 50, and
June 30, 2005 for those U.S. Reporters
filing 50 or more, Forms BE-10B(LF),
(SF), Mini, or BANK.

[69 FR 70545, Dec. 7, 2004]

§806.17 Rules and regulations for BE-
12, Benchmark Survey of Foreign
Direct Investment in the United
States—2002

A BE-12, Benchmark Survey of For-
eign Direct Investment in the United
States will be conducted covering 2002.
All legal authorities, provisi