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from each housing unit. Such equip-
ment shall provide protection equal to
a 2% gallon stored pressure or 5-gallon
pump-type water extinguisher.

(g) First aid facilities shall be pro-
vided and readily accessible for use at
all time. Such facilities shall be equiv-
alent to the 16 unit first aid kit rec-
ommended by the American Red Cross,
and provided in a ratio of 1 per 50 per-
sons.

(h) No flammable or volatile liquids
or materials shall be stored in or adja-
cent to rooms used for living purposes,
except for those needed for current
household use.

(i) Agricultural pesticides and toxic
chemicals shall not be stored in the
housing area.
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otherwise noted.

EDITORIAL NOTE: Nomenclature changes to
part 655 appear at 71 FR 35521, 35522, June 21,
2006.

§655.0 Scope and purpose of part.

(a) Subparts A, B, and C—(1) General.
Subparts A, B, and C of this part set
out the procedures adopted by the Sec-
retary to secure information sufficient
to make factual determinations of: (i)
Whether U.S. workers are available to
perform temporary employment in the
United States, for which an employer
desires to employ nonimmigrant for-
eign workers, and (ii) whether the em-
ployment of aliens for such temporary
work will adversely affect the wages or
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working conditions of similarly em-
ployed U.S. workers. These factual de-
terminations (or a determination that
there are not sufficient facts to make
one or both of these determinations)
are required to carry out the policies of
the Immigration and Nationality Act
(INA), that a nonimmigrant alien
worker not be admitted to fill a par-
ticular temporary job opportunity un-
less no qualifed U.S. worker is avail-
able to fill the job opportunity, and un-
less the employment of the foreign
worker in the job opportunity will not
adversely affect the wages or working
conditions of similarly employed U.S.
workers.

(2) The Secretary’s determinations. Be-
fore any factual determination can be
made concerning the availability of
U.S. workers to perform particular job
opportunities, two steps must be
taken. First, the minimum level of
wages, terms, benefits, and conditions
for the particular job opportunities,
below which similarly employed U.S.
workers would be adversely affected,
must be established. (The regulations
in this part establish such minimum
levels for wages, terms, benefits, and
conditions of employment.) Second,
the wages, terms, benefits, and condi-
tions offered and afforded to the aliens
must be compared to the established
minimum levels. If it is concluded that
adverse effect would result, the ulti-
mate determination of availability
within the meaning of the INA cannot
be made since U.S. workers cannot be
expected to accept employment under
conditions below the established min-
imum levels. Florida Sugar Cane
League, Inc. v. Usery, 531 F. 2d 299 (5th
Cir. 1976).

Once a determination of no adverse ef-
fect has been made, the availability of
U.S. workers can be tested only if U.S.
workers are actively recruited through
the offer of wages, terms, benefits, and
conditions at least at the minimum
level or the level offered to the aliens,
whichever is higher. The regulations in
this part set forth requirements for re-
cruiting U.S. workers in accordance
with this principle.

(38) Construction. This part and its
subparts shall be construed to effec-
tuate the purpose of the INA that U.S.
workers rather than aliens be em-

§655.0

ployed wherever possible. Elton Or-
chards, Inc. v. Brennan, 508 F. 2d 493, 500
(1st Cir. 1974), Flecha v. Quiros, 567 F'. 2d
1154 (1st Cir. 1977). Where temporary
alien workers are admitted, the terms
and conditions of their employment
must not result in a lowering of the
terms and conditions of domestic work-
ers similarly employed, Williams V.
Usery, 531 F. 2d 305 (6th Cir. 1976); Flor-
ida Sugar Cane League, Inc. v. Usery, 531
F. 2d 299 (bth Cir. 1976), and the job ben-
efits extended to any U.S. workers
shall be at least those extended to the
alien workers.

(b) Subparts D and E. Subparts D and
E of this part set forth the process by
which health care facilities can file at-
testations with the Department of
Labor for the purpose of employing or
otherwise using nonimmigrant reg-
istered nurses under H-1A visas.

(c) Subparts F and G. Subparts F and
G of this part set forth the process by
which employers can file attestations
with the Department of Labor for the
purpose of employing alien crew-
members in longshore work under D-
visas and enforcement provisions relat-
ing thereto.

(d) Subparts H and I of this part. Sub-
parts H and I of this part set forth the
process by which employers can file
with, and the requirements for obtain-
ing approval from, the Department of
Labor of labor condition applications
necessary for the purpose of peti-
tioning the United States Citizenship
and Immigration Services (USCIS) of
the Department of Homeland Security
(formerly the Immigration and Natu-
ralization Service or INS) for H-1B
visas for aliens to be employed in spe-
cialty occupations or as fashion models
of distinguished merit and ability, and
the enforcement provisions relating
thereto. With respect to H-1B1 visas for
the temporary employment in spe-
cialty occupations of nonimmigrant
professionals from countries with
which the U.S. has entered into certain
agreements identified in section
214(g)(8)(A) of the INA, subparts H and
I set forth the process for an employer
to file a labor attestation with the De-
partment of Labor, the Department’s
approval procedures regarding these at-
testations, and enforcement positions
related thereto.

465



§655.00

(e) Subparts J and K of this part. Sub-
parts J and K of this part set forth the
process by which employers can file at-
testations with the Department of
Labor for the purpose of employing
nonimmigrant alien students on F-
visas in off-campus employment and
enforcement provisions relating there-
to.

[43 FR 10312, Mar. 10, 1978, as amended at 52
FR 20507, June 1, 1987; 55 FR 50510, Dec. 6,
1990; 56 FR 24667, May 30, 1991; 56 FR 54738,
Oct. 22, 1991; 56 FR 56875, Nov. 6, 1991; 57 FR
1337, Jan. 13, 1992; 57 FR 40989, Sept. 8, 1992;
69 FR 68226, Nov. 23, 2004]

§655.00 Authority of the Office of For-
eign Labor Certification (OFLC) Ad-
ministrator under subparts A, B,
and C

Pursuant to the regulations under
this part, temporary labor certification
determinations under subparts A, B,
and C of this part are ordinarily made
by the Office of Foreign Labor Certifi-
cation (OFLC) Administrator (OFLC
Administrator) of the Employment and
Training Administration. The OFLC
Administrator will informally advise
the employer or agent of the name of
the official who will make determina-
tions with respect to the application.

[71 FR 35518, June 21, 2006]

Subpart A—Labor Cerlification
Process for Temporary Em-
ployment in Occupations
Other Than Agriculture, Log-
ging, or Registered Nursing in
the United States (H-2B Work-
ers)

§655.1 Scope and purpose of subpart
A,

This subpart sets forth the proce-
dures governing the labor certification
process for the temporary employment
of nonimmigrant aliens in the United
States in occupations other than agri-
culture, logging, or registered nursing.

[65 FR 50510, Dec. 6, 1990]

§655.2 Applications.

Application forms for certification of
temporary employment of non-
immigrant aliens may be obtained
from and should be filed in duplicate
with the appropriate State Workforce

20 CFR Ch. V (4-1-07 Edition)

Agency serving the area of proposed
employment.

(Approved by the Office of Management and
Budget under control number 1205-0015)

(Pub. L. No. 96-511)

[33 FR 7570, May 22, 1968, as amended at 49
FR 18295, Apr. 30, 1984. Redesignated and
amended at 55 FR 50510, Dec. 6, 1990; 71 FR
35518, June 21, 2006]

§655.3 Determinations.

(a) When received, applications for
certification shall be forwarded by the
State Workforce Agency to the appro-
priate National Processing Center, who
will issue them if he or she finds that
qualified persons in the United States
are not available and that the terms of
employment will not adversely affect
the wages and working conditions of
workers in the United States similarly
employed.

(b) In making this finding, such mat-
ter as the employer’s attempts to re-
cruit workers and the appropriateness
of the wages and working conditions
offered, will be considered. The policies
of the United States Employment Serv-
ice set forth in part 652 of this chapter
and subparts B and C of this part shall
be followed in making the findings.

(¢c) In any case in which the OFLC
Administrator, Employment and
Training Administration, determines
after examination of all the pertinent
facts before him or her that certifi-
cation should not be issued, he or she
shall promptly so notify the employer
requesting the certification. Such noti-
fication shall contain a statement of
the reasons on which the refusal to
issue a certification is based.

(d) The certification or notice of de-
nial thereof is to be used by the em-
ployer to support its visa petition, filed
with the United States Citizenship and
Immigration Services of the Depart-
ment of Homeland Security.

[33 FR 7570, May 22, 1968, as amended at 43
FR 10311, Mar. 10, 1978. Redesignated and
amended at 55 FR 50510, Dec. 6, 1990; 71 FR
35518, 35521, June 21, 2006]

§655.4 Territory of Guam.

Subpart A of this part does not apply
to temporary employment in the Terri-
tory of Guam, and the Department of
Labor does not certify to the United
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States Citizenship and Immigration
Services of the Department of Home-
land Security the temporary employ-
ment of nonimmigrant aliens under H-
2B visas in the Territory of Guam. Pur-
suant to DHS regulations, that func-
tion is performed by the Governor of
Guam, or the Governor’s designated
representative within the Territorial
Government.

[66 FR 56875, Nov. 6, 1991, as amended at 71
FR 35521, June 21, 2006]

Subpart B—Labor Cerlification
Process for Temporary Agri-
cultural Employment in the

United States (H-2A Workers)

SOURCE: 52 FR 20507, June 1, 1987, unless
otherwise noted.

§655.90 Scope and purpose of subpart
B.

(a) General. This subpart sets out the
procedures established by the Sec-
retary of Labor to acquire information
sufficient to make factual determina-
tions of: (1) Whether there are suffi-
cient able, willing, and qualified U.S.
workers available to perform the tem-
porary and seasonal agricultural em-
ployment for which an employer de-
sires to import nonimmigrant foreign
workers (H-2A workers); and (2) wheth-
er the employment of H-2A workers
will adversely effect the wages and
working conditions of workers in the
U.S. similarly employed. Under the au-
thority of the INA, the Secretary of
Labor has promulgated the regulations
in this subpart. This subpart sets forth
the requirements and procedures appli-
cable to requests for certification by
employers seeking the services of tem-
porary foreign workers in agriculture.
This subpart provides the Secretary’s
methodology for the two-fold deter-
mination of availability of domestic
workers and of any adverse effect
which would be occasioned by the use
of foreign workers, for particular tem-
porary and seasonal agricultural jobs
in the United States.

(b) The statutory standard. (1) A peti-
tioner for H-2A workers must apply to
the Secretary of Labor for a certifi-
cation that, as stated in the INA:

§655.90

(A) There are not sufficient workers who
are able, willing, and qualified, and who will
be available at the time and place needed, to
perform the labor or services involved in the
petition, and

(B) The employment of the alien in such
labor or services will not adversely affect the
wages and working conditions of workers in
the United States similarly employed.

(2) Section 216(b) of the INA further
requires that the Secretary may not
issue a certification if the conditions
regarding U.S. worker availability and
adverse effect are not met, and may
not issue a certification if, as stated in
the INA:

(1) There is a strike or lockout in the
course of a labor dispute which, under the
regulations, precludes such certification.

(2)(A) The employer during the previous
two-year period employed H-2A workers and
the Secretary has determined, after notice
and opportunity for a hearing, that the em-
ployer at any time during that period sub-
stantially violated a material term or condi-
tion of the labor certification with respect to
the employment of domestic or non-immi-
grant workers.

(B) No employer may be denied certifi-
cation under subparagraph (A) for more than
three years for any violation described in
such subparagraph.

(3) The employer has not provided the Sec-
retary with satisfactory assurances that if
the employment for which the certification
is sought is not covered by State workers’
compensation law, the employer will pro-
vide, at no cost to the worker, insurance cov-
ering injury and disease arising out of and in
the course of the worker’s employment
which will provide benefits at least equal to
those provided under the State workers’
compensation law for comparable employ-
ment.

(4) The Secretary determines that the em-
ployer has not made positive recruitment ef-
forts within a multistate region of tradi-
tional or expected labor supply where the
Secretary finds that there are a significant
number of qualified United States workers
who, if recruited, would be willing to make
themselves available for work at the time
and place needed. Positive recruitment
under this paragraph is in addition to, and
shall be conducted within the same time pe-
riod as, the circulation through the inter-
state employment service system of the em-
ployer’s job offer. The obligation to engage
in positive recruitment . . . shall terminate
on the date the H-2A workers depart for the
employer’s place of employment.

(3) Regarding the labor certification
determination itself, section 216(c)(3) of
the INA, as quoted in the following,
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specifically directs the Secretary to
make the certification if:

(i) The employer has complied with the cri-
teria for certification (including criteria for
the recruitment of eligible individuals as
prescribed by the Secretary), and

(ii) The employer does not actually have,
or has not been provided with referrals of,
qualified individuals who have indicated
their availability to perform such labor or
services on the terms and conditions of a job
offer which meets the requirements of the
Secretary.

(¢c) The Secretary’s determinations. Be-
fore any factual determination can be
made concerning the availability of
U.S. workers to perform particular job
opportunities, two steps must be
taken. First, the minimum level of
wages, terms, benefits, and conditions
for the particular job opportunities
below which similarly employed U.S.
workers would be adversely affected
must be established. (The regulations
in this subpart establish such min-
imum levels for wages, terms, benefits,
and conditions of employment). Sec-
ond, the wages, terms, benefits, and
conditions offered and afforded to the
aliens must be compared to the estab-
lished minimum levels. If it is con-
cluded that adverse effect would result,
the ultimate determination of avail-
ability within the meaning of the INA
cannot be made since U.S. workers can-
not be expected to accept employment
under conditions below the established
minimum levels. Florida Sugar Cane
League, Inc. v. Usery, 531 F. 2d 299 (5th
Cir. 1976). Once a determination of no
adverse effect has been made, the
availability of U.S. workers can be
tested only if U.S. workers are actively
recruited through the offer of wages,
terms, benefits, and conditions at least
at the minimum level or the level of-
fered to the aliens, whichever is higher.
The regulations in this subpart set
forth requirements for recruiting U.S.
workers in accordance with this prin-
ciple.

(d) Construction. This subpart shall be
construed to effectuate the purpose of
the INA that U.S. workers rather than
aliens be employed wherever possible.
Elton Orchards, Inc. v. Brennan, 508 F.
2d 493, 500 (1st Cir. 1974); Flecha V.
Quiros, 567 F.2d 1154, 1156 (1st Cir. 1977).
Where temporary alien workers are ad-
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mitted, the terms and conditions of
their employment must not result in a
lowering of the wages, terms, and con-
ditions of domestic workers similarly
employed. Williams v. Usery, 531 F. 2d
305, 306 (bth Cir. 1976), cert. denied, 429
U.S. 1000, and the job benefits extended
to any U.S. workers shall be at least
those extended to the alien workers.

§655.92 Authority of the Office of For-
eign Labor Certification (OFLC) Ad-
ministrator.

Under this subpart, the accepting for
consideration and the making of tem-
porary alien agricultural labor certifi-
cation determinations are ordinarily
performed by the Office of Foreign
Labor Certification (OFLC) Adminis-
trator (OFLC Administrator), who, in
turn, may delegate this responsibility
to a designated staff member. The
OFLC Administrator will informally
advise the employer or agent of the
name of the official who will make de-
terminations with respect to the appli-
cation.

[71 FR 35518, June 21, 2006]

§655.93 Special circumstances.

(a) Systematic process. The regulations
under this subpart are designed to pro-
vide a systematic process for handling
applications from the kinds of employ-
ers who have historically utilized non-
immigrant alien workers in agri-
culture, usually in relation to the pro-
duction or harvesting of a particular
agricultural crop for market, and
which normally share such characteris-
tics as:

(1) A fixed-site farm, ranch, or simi-
lar establishment;

(2) A need for workers to come to
their establishment from other areas
to perform services or labor in and
around their establishment;

(3) Labor needs which will normally
be controlled by environmental condi-
tions, particularly weather and sun-
shine; and

(4) A reasonably regular workday or
workweek.

(b) Establishment of special procedures.
In order to provide for a limited degree
of flexibility in carrying out the Sec-
retary’s responsibilities under the INA,
while not deviating from the statutory
requirements to determine U.S. worker
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availability and make a determination
as to adverse effect, the OFLC Admin-
istrator has the authority to establish
special procedures for processing H-2A
applications when employers can dem-
onstrate upon written application to
and consultation with the OFLC Ad-
ministrator that special procedures are
necessary. In a like manner, for work
in occupations characterized by other
than a reasonably regular workday or
workweek, such as the range produc-
tion of sheep or other livestock, the
OFLC Administrator has the authority
to establish monthly, weekly, or bi-
weekly adverse effect wage rates for
those occupations, for a Statewide or
other geographical area, other than the
rates established pursuant to §655.107
of this part, provided that the OFLC
Administrator uses a methodology to
establish such adverse effect wage
rates which is consistent with the
methodology in §655.107(a). Prior to
making determinations under this
paragraph (b), the OFLC Administrator
may consult with employer representa-
tives and worker representatives.

(c) Construction. This subpart shall be
construed to permit the OFLC Admin-
istrator to continue and, where the
OFLC Administrator deems appro-
priate, to revise the special procedures
previously in effect for the handling of
applications for sheepherders in the
Western States (and to adapt such pro-
cedures to occupations in the range
production of other livestock) and for
custom combine crews.

[62 FR 20507, June 1, 1987, as amended at 71
FR 35518, June 21, 2006]

§655.100 Overview of this subpart and
definition of terms.

(a) Owverview—(1) Filing applications.
This subpart provides guidance to an
employer who desires to apply for tem-
porary alien agricultural labor certifi-
cation for the employment of H-2A
workers to perform agricultural em-
ployment of a temporary or seasonal
nature. The regulations in this subpart
provide that such employer shall file
an H-2A application, including a job
offer, on forms prescribed by the Em-
ployment and Training Administration
(ETA), which describes the material
terms and conditions of employment to
be offered and afforded to U.S. workers
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and H-2A workers, with the OFLC Ad-
ministrator. The entire application
shall be filed with the OFLC Adminis-
trator no less than 45 calendar days be-
fore the first date of need for workers,
and a copy of the job offer shall be sub-
mitted at the same time to the local
office of the State employment service
agency which serves the area of in-
tended employment. Under the regula-
tions, the OFLC Administrator will
promptly review the application and
notify the applicant in writing if there
are deficiencies which render the appli-
cation not acceptable for consider-
ation, and afford the applicant a five-
calendar-day period for resubmittal of
an amended application or an appeal of
the OFLC Administrator’s refusal to
approve the application as acceptable
for consideration. Employers are en-
couraged to file their applications in
advance of the 45-calendar-day period
mentioned above in this paragraph
(a)(1). Sufficient time should be al-
lowed for delays that might arise due
to the need for amendments in order to
make the application acceptable for
consideration.

(2) Amendment of applications. This
subpart provides for the amendment of
applications, at any time prior to the
OFLC Administrator’s certification de-
termination, to increase the number of
workers requested in the initial appli-
cation; without requiring, under cer-
tain circumstances, an additional re-
cruitment period for U.S. workers.

(38) Untimely applications. If an H-2A
application does not satisfy the speci-
fied time requirements, this subpart
provides for the OFLC Administrator’s
advice to the employer in writing that
the certification cannot be granted be-
cause there is not sufficient time to
test the availability of U.S. workers;
and provides for the employer’s right
to an administrative review or a de
novo hearing before an administrative
law judge. Emergency situations are
provided for, wherein the OFLC Admin-
istrator may waive the specified time
periods.

(4) Recruitment of U.S. workers; deter-
minations—(i) Recruitment. This subpart
provides that, where the application is
accepted for consideration and meets
the regulatory standards, the State
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agency and the employer begin to re-
cruit U.S. workers. If the employer has
complied with the criteria for certifi-
cation, including recruitment of U.S.
workers, by 20 calendar days before the
date of need specified in the applica-
tion (except as provided in certain
cases), the OFLC Administrator makes
a determination to grant or deny, in
whole or in part, the application for
certification.

(i1) Granted applications. This subpart
provides that the application for tem-
porary alien agricultural labor certifi-
cation is granted if the OFLC Adminis-
trator finds that the employer has not
offered foreign workers higher wages or
better working conditions (or has im-
posed less restrictions on foreign work-
ers) than those offered and afforded to
U.S. workers; that sufficient U.S.
workers who are able, willing, and
qualified will not be available at the
time and place needed to perform the
work for which H-2A workers are being
requested; and that the employment of
such aliens will not adversely affect
the wages and working conditions of
similarly employed U.S. workers.

(iii) Fees—(A) Amount. This subpart
provides that each employer (except
joint employer associations) of H-2A
workers shall pay to the OFLC Admin-
istrator fees for each temporary alien
agricultural labor certification re-
ceived. The fee for each employer re-
ceiving a temporary alien agricultural
labor certification is $100 plus $10 for
each job opportunity for H-2A workers
certified, provided that the fee to an
employer for each temporary alien ag-
ricultural labor certification received
shall be no greater than $1,000. In the
case of a joint employer association re-
ceiving a temporary alien agricultural
labor certification, each employer-
member receiving a temporary alien
agricultural labor certification shall
pay a fee of $100 plus $10 for each job
opportunity for H-2A workers certified,
provided that the fee to an employer
for each temporary alien agricultural
labor certification received shall be no
greater than $1,000. The joint employer
association will not be charged a sepa-
rate fee.

(B) Timeliness of payment. The fee
must be received by the OFLC Admin-
istrator no later than 30 calendar days
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after the granting a each temporary
alien agricultural labor certification.
Fees received any later are untimely.
Failure to pay fees in a timely manner
is a substantial violation which may
result in the denial of future tem-
porary alien agricultural labor certifi-
cations.

(iv) Denied applications. This subpart
provides that if the application for
temporary alien agricultural labor cer-
tification is denied, in whole or in part,
the employer may seek review of the
denial, or a de novo hearing, by an ad-
ministrative law judge as provided in
this subpart.

(b) Definitions of terms used in this sub-
part. For the purposes of this subpart:

Accept for consideration means, with
respect to an application for temporary
alien agricultural labor certification,
the action by the OFLC Administrator
to notify the employer that a filed
temporary alien agricultural labor cer-
tification application meets the ad-
verse effect criteria necessary for proc-
essing. An application accepted for
consideration ultimately will be ap-
proved or denied in a temporary alien
agricultural labor certification deter-
mination.

Administrative law judge means a per-
son within the Department of Labor
Office of Administrative Law Judges
appointed pursuant to 5 U.S.C. 3105; or
a panel of such persons designated by
the Chief Administrative Law Judge
from the Board of Alien Labor Certifi-
cation Appeals established by part 656
of this chapter, but which shall hear
and decide appeals as set forth in
§655.112 of this part. ‘‘Chief Adminis-
trative Law Judge’ means the chief of-
ficial of the Department of Labor Of-
fice of Administrative Law Judges or
the Chief Administrative Law Judge’s
designee.

Administrator, Office of Foreign Labor
Certification (OFLC) means the primary
official of the Office of Foreign Labor
Certification (OFLC Administrator), or
the OFLC Administrator’s designee.

Adverse effect wage rate (AEWR)
means the wage rate which the OFLC
Administrator has determined must be
offered and paid, as a minimum, to
every H-2A worker and every U.S.
worker for a particular occupation and/
or area in which an employer employs
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or seeks to employ an H-2A worker so
that the wages of similarly employed
U.S. workers will not be adversely af-
fected.

Agent means a legal entity or person,
such as an association of agricultural
employers, or an attorney for an asso-
ciation, which (1) is authorized to act
on behalf of the employer for tem-
porary alien agricultural labor certifi-
cation purposes, and (2) is not itself an
employer, or a joint employer, as de-
fined in this paragraph (b).

Department of Homeland Security
(DHS) through the United States Citizen-
ship and Immigration Services (USCIS)
makes the determination under the
INA on whether or not to grant visa pe-
titions to employers seeking H-2A
workers to perform temporary agricul-
tural work in the United States.

DOL means the United States De-
partment of Labor.

Eligible worker means a U.S. worker,
as defined in this section.

Employer means a person, firm, cor-
poration or other association or orga-
nization which suffers or permits a per-
son to work and (1) which has a loca-
tion within the United States to which
U.S. workers may be referred for em-
ployment, and which proposes to em-
ploy workers at a place within the
United States and (2) which has an em-
ployer relationship with respect to em-
ployees under this subpart as indicated
by the fact that it may hire, pay, fire,
supervise or otherwise control the
work of any such employee. An asso-
ciation of employers shall be consid-
ered the sole employer if it has the in-
dicia of an employer set forth in this
definition. Such an association, how-
ever, shall be considered as a joint em-
ployer with an employer member if it
shares with the employer member one
or more of the definitional indicia.

Employment Service (ES), in this sub-
part, refers to the system of federal
and state entities responsible for ad-
ministration of the labor certification
process for temporary and seasonal ag-
ricultural employment of non-
immigrant foreign workers. This in-
cludes the State Workforce Agencies
(SWAs), the National Processing Cen-
ters (NPCs) and the Office of Foreign
Labor Certification (OFLC).
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Employment Standards Administration
means the agency within the Depart-
ment of Labor (DOL), which includes
the Wage and Hour Division, and which
is charged with the carrying out of cer-
tain functions of the Secretary under
the INA.

Employment and Training Administra-
tion (ETA) means the agency within the
Department of Labor (DOL) which in-
cludes the Office of Foreign Labor
(OFLC).

Federal holiday means a legal public
holiday as defined at 5 U.S.C. 6103.

H-2A worker means any non-
immigrant alien admitted to the
United States for agricultural labor or
services of a temporary or seasonal na-
ture under section 101(a)(15)(H)(ii)(a) of
the INA (8 U.S.C. 1101(a)(15)(H)(ii)(a)).

INA means the Immigration and Na-
tionality Act, as amended (8 U.S.C. 1101
et seq.).

Job offer means the offer made by an
employer or potential employer of H-
2A workers to both U.S. and H-2A
workers describing all the material
terms and conditions of employment,
including those relating to wages,
working conditions, and other benefits.

Job opportunity means a job opening
for temporary, full-time employment
at a place in the United States to
which U.S. workers can be referred.

Office of Foreign Labor Certification
(OFLC) means the organizational com-
ponent within the ETA that provides
national leadership and policy guid-
ance and develops regulations and pro-
cedures to carry out the responsibil-
ities of the Secretary of Labor under
the INA concerning alien workers seek-
ing admission to the United States in
order to work under the Immigration
and Nationality Act, as amended.

Positive recruitment means the active
participation of an employer or its au-
thorized hiring agent in locating and
interviewing applicants in other poten-
tial labor supply areas and in the area
where the employer’s establishment is
located in an effort to fill specific job
openings with U.S. workers.

Prevailing means, with respect to cer-
tain benefits other than wages provided
by employers and certain practices en-
gaged in by employers, that:
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(i) Fifty percent or more of employ-
ers in an area and for an occupation en-
gage in the practice or offer the ben-
efit; and

(ii) This 50 percent or more of em-
ployers also employs 50 percent or
more of U.S. workers in the occupation
and area (including H-2A and non-H-2A
employers for purposes of determina-
tions concerning the provision of fam-
ily housing, frequency of wage pay-
ments, and workers supplying their
own bedding, but non-H-2A employers
only for determinations concerning the
provision of advance transportation
and the utilization of farm labor con-
tractors).

Secretary means the Secretary of
Labor or the Secretary’s designee.

Solicitor of Labor means the Solicitor,
United States Department of Labor,
and includes employees of the Office of
the Solicitor of Labor designated by
the Solicitor to perform functions of
the Solicitor under this subpart.

State Workforce Agency (SWA) means
the State employment service agency
designated under §4 of the Wagner-
Peyser Act to cooperate with OFLC in
the operation of the ES System.

Temporary alien agricultural labor cer-
tification means the certification made
by the Secretary of Labor with respect
to an employer seeking to file with
DHS a visa petition to import an alien
as an H-2A worker, pursuant to sec-
tions 101(a)(15)(H)(ii)(a), 214(a) and (c),
and 216 of the INA that (1) there are
not sufficient workers who are able,
willing, and qualified, and who will be
available at the time and place needed,
to perform the agricultural labor or
services involved in the petition, and
(2) the employment of the alien in such
agricultural labor or services will not
adversely affect the wages and working
conditions of workers in the United
States similarly employed (8 U.S.C.
1101(a)(15)(H)(ii)(a), 1184 (a) and (c), and
1186).

Temporary alien agricultural labor cer-
tification determination means the writ-
ten determination made by the OFLC
Administrator to approve or deny, in
whole or in part, an application for
temporary alien agricultural labor cer-
tification.

United States (U.S.) worker means any
worker who, whether a U.S. national, a
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U.S. citizen, or an alien, is legally per-
mitted to work in the job opportunity
within the United States (as defined at
§101(a)(38) of the INA (8 U.S.C.
1101(a)(38)).

Wages means all forms of cash remu-
neration to a worker by an employer in
payment for personal services.

(c) Definition of agricultural labor or
services of a temporary or seasonal na-
ture. For the purposes of this subpart,
“‘agricultural labor or services of a
temporary or seasonal nature’” means
the following:

(1) ““Agricultural labor or services’.
Pursuant to section 101(a)(15)(H)(ii)(a)
of the INA (8 U.S.C.
1101(a)(15)(H)(ii)(a)), ‘‘agricultural
labor or services’” is defined for the
purposes of this subpart as either ‘‘ag-
ricultural labor’ as defined and applied
in section 3121(g) of the Internal Rev-
enue Code of 1954 (26 U.S.C. 3121(g)) or
“agriculture” as defined and applied in
section 3(f) of the Fair Labor Standards
Act of 1938 (29 U.S.C. 203(f)). An occupa-
tion included in either statutory defi-
nition shall be ‘‘agricultural labor or
services’’, notwithstanding the exclu-
sion of that occupation from the other
statutory definition. For informational
purposes, the statutory provisions are
quoted below:

(1) “Agricultural labor’’. Section
3121(g) of the Internal Revenue Code of
1954 (26 U.S.C. 3121(g)), quoted as fol-
lows, defines the term ‘‘agricultural
labor” to include all service performed:

(1) On a farm, in the employ of any person,
in connection with cultivating the soil, or in
connection with raising or harvesting any
agricultural or horticultural commodity, in-
cluding the raising, shearing, feeding, caring
for, training, and management of livestock,
bees, poultry, and furbearing animals and
wildlife;

(2) Services performed in the employ of the
owner or tenant or other operator of a farm,
in connection with the operation, or mainte-
nance of such farm and its tools and equip-
ment, or in salvaging timber or clearing land
of brush and other debris left by a hurricane,
if the major part of such service is performed
on a farm;

(3) In connection with the production or
harvesting of any commodity defined as an
agricultural commodity in section 15(g) of
the Agricultural Marketing Act, as amended
(12 U.S.C. 1141j), or in connection with the
ginning of cotton, or in connection with the
operation or maintenance of ditches, canals,
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reservoirs, or waterways, not owned or oper-
ated for profit, used exclusively for sup-
plying and storing water for farming pur-
poses;

(4)(A) In the employ of the operator of a
farm in handling, planting, drying, packing,
packaging, processing, freezing, grading,
storing, or delivering to storage or to mar-
ket or to a carrier for transportation to mar-
ket, in its unmanufactured state, any agri-
cultural or horticultural commodity; but
only if such operator produced more than
one-half of the commodity with respect to
which such service is performed;

(B) In the employ of a group of operators of
farms (other than a cooperative organiza-
tion) in the performance of service described
in subparagraph (A), but only if such opera-
tors produced all of the commodity with re-
spect to which such service is performed. For
purposes of this subparagraph, any unincor-
porated group of operators shall be deemed a
cooperative organization if the number of
operators comprising such group is more
than 20 at any time during the calendar
quarter in which such service is performed;

(C) The provisions of subparagraphs (A)
and (B) shall not be deemed to be applicable
with respect to service performed in connec-
tion with commercial canning or commercial
freezing or in connection with any agricul-
tural or horticultural commodity after its
delivery to a terminal market for distribu-
tion for consumption; or

(5) On a farm operated for profit if such
service is not in the course of the employer’s
trade or business or is domestic service in a
private home of the employer.

As used in this subsection, the term
‘““farm”’ includes stock, dairy, poultry, fruit,
fur-bearing animal, and truck farms, planta-
tions, ranches, nurseries, ranges, green-
houses or other similar structures used pri-
marily for the raising of agricultural or hor-
ticultural commodities, and orchards.

(ii) ““Agriculture’” Section 203(f) of
title 29, United States Code, (section
3(f) of the Fair Labor Standards Act of
1938, as codified), quoted as follows, de-
fines ‘‘agriculture’ to include:

(f) * * * farming in all its branches and
among other things includes the cultivation
and tillage of the soil, dairying, the produc-
tion, cultivation, growing, and harvesting of
any agricultural or horticultural commod-
ities (including commodities as defined as
agricultural commodities in section 1141j(g)
of Title 12), the raising of livestock, bees,
fur-bearing animals, or poultry, and any
practices (including any forestry or lum-
bering operations) performed by a farmer or
on a farm as an incident to or in conjunction
with such farming operations, including
preparation for market, delivery to storage
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or to market or to carriers for transpor-
tation to market.

(iii) “‘Agricultural commodity’. Sec-
tion 1141j(g) of title 12, United States
Code, (section 15(g) of the Agricultural
Marketing Act, as amended), quoted as
follows, defines ‘‘agricultural com-
modity” to include:

(g) * * * in addition to other agricultural
commodities, crude gum (oleoresin) from a
living tree, and the following products as
processed by the original producer of the
crude gum (oleoresin) from which derived:
Gum spirits of turpentine, and gum rosin, as
defined in section 92 of Title 7.

(iv) “Gum rosin’’. Section 92 of title 7,
United States Code, quoted as follows,
defines ‘‘gum spirits of turpentine’ and
‘“‘gum rosin’’ as—

(c) “Gum spirits of turpentine’” means spir-
its of turpentine made from gum (oleoresin)
from a living tree.

* * * * *

(h) “Gum rosin” means rosin remaining
after the distillation of gum spirits of tur-
pentine.

(2) “Of a temporary or seasonal na-
ture’—@{1) ““On a seasonal or other tem-
porary basis’’. For the purposes of this
subpart, ‘‘of a temporary or seasonal
nature” means ‘‘on a seasonal or other
temporary basis’’, as defined in the
Employment Standards Administra-
tion’s Wage and Hour Division’s regula-
tion at 29 CFR 500.20 under the Migrant
and Seasonal Agricultural Worker Pro-
tection Act (MSPA).

(ii) MSPA definition. For informa-
tional purposes, the definition of ‘‘on a
seasonal or other temporary basis’, as
set forth at 29 CFR 500.20, is provided
below:

‘““On a seasonal or other temporary basis’
means:

* * * * *

Labor is performed on a seasonal basis,
where, ordinarily, the employment pertains
to or is of the kind exclusively performed at
certain seasons or periods of the year and
which, from its nature, may not be contin-
uous or carried on throughout the year. A
worker who moves from one seasonal activ-
ity to another, while employed in agri-
culture or performing agricultural labor, is
employed on a seasonal basis even though he
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may continue to be employed during a major
portion of the year.

* * * * *

A worker is employed on ‘‘other temporary
basis’” where he is employed for a limited
time only or his performance is con-
templated for a particular piece of work,
usually of short duration. Generally, em-
ployment, which is contemplated to continue
indefinitely, is not temporary.

* * * * *

“On a seasonal or other temporary basis’
does not include the employment of any fore-
man or other supervisory employee who is
employed by a specific agricultural employer
or agricultural association essentially on a
year round basis.

* * * * *

‘“‘On a seasonal or other temporary basis’
does not include the employment of any
worker who is living at his permanent place
of residence, when that worker is employed
by a specific agricultural employer or agri-
cultural association on essentially a year
round basis to perform a variety of tasks for
his employer and is not primarily employed
to do field work.

(iii) “Temporary’’. For the purposes of
this subpart, the definition of ‘“‘tem-
porary” in paragraph (c)(2)(ii) of this
section refers to any job opportunity
covered by this subpart where the em-
ployer needs a worker for a position,
either temporary or permanent, for a
limited period of time, which shall be
for less than one year, unless the origi-
nal temporary alien agricultural labor
certification is extended based on un-
foreseen circumstances, pursuant to
§6565.106(c)(3) of this part.

[62 FR 20507, June 1, 1987, as amended at 57
FR 43123, Sept. 17, 1992; 64 FR 34966, June 29,
1999; 71 FR 35518, 35521, 35522, June 21, 2006]

§655.101 Temporary alien agricultural
labor certification applications.

(a) General—(1) Filing of application.
An employer who anticipates a short-
age of U.S. workers needed to perform
agricultural labor or services of a tem-
porary or seasonal nature may apply to
the OFLC Administrator, for a tem-
porary alien agricultural labor certifi-
cation for temporary foreign workers
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(H-2A workers). A signed application
for temporary alien agricultural work-
er certification shall be filed by the
employer, or by an agent of the em-
ployer, with the OFLC Administrator.
At the same time, a duplicate applica-
tion shall be submitted to the SWA
serving the area of intended employ-
ment.

(2) Applications filed by agents. If the
temporary alien agricultural labor cer-
tification application is filed by an
agent on behalf of an employer, the
agent may sign the application if the
application is accompanied by a signed
statement from the employer which
authorizes the agent to act on the em-
ployer’s behalf. The employer may au-
thorize the agent to accept for inter-
view workers being referred to the job
and to make hiring commitments on
behalf of the employer. The statement
shall specify that the employer as-
sumes full responsibility for the accu-
racy of the application, for all rep-
resentations made by the agent on the
employer’s behalf, and for compliance
with all regulatory and other legal re-
quirements.

(3) Applications filed by associations. If
an association of agricultural pro-
ducers which uses agricultural labor or
services files the application, the asso-
ciation shall identify whether it is: (i)
The sole employer; (ii) a joint em-
ployer with its employer-member em-
ployers; or (iii) the agent of its em-
ployer-members. The association shall
submit documentation sufficient to en-
able the OFLC Administrator to verify
the employer or agency status of the
association; and shall identify by name
and address each member which will be
an employer of H-2A workers.

(b) Application form. Each H-2A appli-
cation shall be on a form or forms pre-
scribed by ETA. The application shall
state the total number of workers the
employer anticipates employing in the
agricultural labor or service activity
during the covered period of employ-
ment. The application shall include:

(1) A copy of the job offer which will
be used by each employer for the re-
cruitment of U.S. and H-2A workers.
The job offer shall state the number of
workers needed by the employer, based
upon the employer’s anticipation of a
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shortage of U.S. workers needed to per-
form the agricultural labor or services,
and the specific estimated date on
which the workers are needed. The job
offer shall comply with the require-
ments of §§655.102 and 653.501 of this
chapter, and shall be signed by the em-
ployer or the employer’s agent on be-
half of the employer; and

(2) An agreement to abide by the as-
surances required by §655.103 of this
part.

(c) Timeliness. Applications for tem-
porary alien agricultural labor certifi-
cation are not required to be filed more
than 45 calendar days before the first
day of need. The employer shall be no-
tified by the OFLC Administrator in
writing within seven calendar days of
filing the application if the application
is not approved as acceptable for con-
sideration. The OFLC Administrator’s
temporary alien agricultural labor cer-
tification determination on the ap-
proved application shall be made no
later than 20 calendar days before the
date of need if the employer has com-
plied with the criteria for certification.
To allow for the availability of U.S.
workers to be tested, the following
process applies:

(1) Application filing date. The entire
H-2A application, including the job
offer, shall be filed with the OFLC Ad-
ministrator, in duplicate, no less than
45 calendar days before the first date
on which the employer estimates that
the workers are needed. Applications
may be filed in person; may be mailed
to the OFLC Administrator (Attention:
H-2A Certifying Officer) by certified
mail, return receipt requested; or de-
livered by guaranteed commercial de-
livery which will ensure delivery to the
OFLC Administrator and provide the
employer with a documented acknowl-
edgment of receipt of the application
by the OFLC Administrator. Any appli-
cation received 45 calendar days before
the date of need will have met the min-
imum timeliness of filing requirement
as long as the application is eventually
approved by the OFLC Administrator
as being acceptable for processing.

(2) Review of application; recruitment;
certification determination period. Sec-
tion 655.104 of this part requires the
OFLC Administrator to promptly re-
view the application, and to notify the
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applicant in writing within seven cal-
endar days of any deficiencies which
render the application not acceptable
for consideration and to afford an op-
portunity for resubmittal of an amend-
ed application. The employer shall
have five calendar days in which to file
an amended application. Section 655.106
of this part requires the OFLC Admin-
istrator to grant or deny the tem-
porary alien agricultural labor certifi-
cation application no later than 20 cal-
endar days before the date on which
the workers are needed, provided that
the employer has complied with the
criteria for certification, including re-
cruitment of eligible individuals. Such
recruitment, for the employer, the
State agencies, and DOL to attempt to
locate U.S. workers locally and
through the circulation of intrastate
and interstate agricultural clearance
job orders acceptable under §653.501 of
this chapter and under this subpart,
shall begin on the date that an accept-
able application is filed, except that
the SWA shall begin to recruit workers
locally beginning on the date it first
receives the application. The time
needed to obtain an application accept-
able for comnsideration (including the
job offer) after the five-calendar-day
period allowed for an amended applica-
tion will postpone day-for-day the cer-
tification determination beyond the 20
calendar days before the date of need,
provided that the OFLC Administrator
notifies the applicant of any defi-
ciencies within seven calendar days
after receipt of the application. Delays
in obtaining an application acceptable
for consideration which are directly at-
tributable to the OFLC Administrator
will not postpone the certification de-
termination beyond the 20 calendar
days before the date of need. When an
employer resubmits to the OFLC Ad-
ministrator (with a copy to the SWA)
an application with modifications re-
quired by the OFLC Administrator, and
the OFLC Administrator approves the
modified application as meeting nec-
essary adverse effect standards, the
modified application will not be re-
jected solely because it now does not
meet the 45-calendar-day filing require-
ment. If an application is approved as
being acceptable for processing with-
out need for any amendment within
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the seven-calendar-day review period
after initial filing, recruitment of U.S.
workers will be considered to have
begun on the date the application was
received by the OFLC Administrator;
and the OFLC Administrator shall
make the temporary alien agricultural
labor certification determination re-
quired by §655.106 of this part no later
than 20 calendar days before the date of
need provided that other regulatory
conditions are met.

(3) Early filing. Employers are encour-
aged, but not required, to file their ap-
plications in advance of the 45-cal-
endar-day minimum period specified in
paragraph (c)(1) of this section, to af-
ford more time for review and discus-
sion of the applications and to consider
amendments, should they be necessary.
This is particularly true for employers
submitting H-2A applications for the
first time who may not be familiar
with the Secretary’s requirements for
an acceptable application or U.S. work-
er recruitment. Such employers par-
ticularly are encouraged to consult
with DOL and SWA staff for guidance
and assistance well in advance of the
minimum 45-calendar-day filing period.

(4) Local recruitment; preparation of
clearance orders. At the same time the
employer files the H-2A application
with the OFLC Administrator, a copy
of the application shall be submitted to
the SWA which will use the job offer
portion—of the application to prepare a
local job order and begin to recruit
U.S. workers in the area of intended
employment. The SWA also shall begin
preparing an agricultural clearance
order, but such order will not be used
to recruit workers in other geo-
graphical areas until the employer’s H-
2A application is accepted for consider-
ation and the clearance order is ap-
proved by the OFLC Administrator and
the SWA is so notified by the OFLC
Administrator.

(5) [Reserved]

(d) Amendments to application to in-
crease number of workers. Applications
may be amended at any time, prior to
an OFLC Administrator certification
determination, to increase the number
of workers requested in the initial ap-
plication by not more than 20 percent
(50 percent for employers of less than
ten workers) without requiring an ad-
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ditional recruitment period for U.S.
workers. Requests for increases above
the percent prescribed, without addi-
tional recruitment, may be approved
only when the need for additional
workers could not have been foreseen,
and that crops or commodities will be
in jeopardy prior to the expiration of
an additional recruitment period.

(e) Minor amendments to applications.
Minor technical amendments may be
requested by the employer and made to
the application and job offer prior to
the certification determination if the
OFLC Administrator determines they
are justified and will have no signifi-
cant effect upon the OFLC Administra-
tor’s ability to make the labor certifi-
cation determination required by
§6565.106 of this part. Amendments de-
scribed at paragraph (d) of this section
are not ‘‘minor technical amend-
ments”’.

(f) Untimely applications—(1) Notices of
denial. If an H-2A application, or any
part thereof, does not satisfy the time
requirements specified in paragraph (c)
of this section, and if the exception in
paragraph (d) of this section does not
apply, the OFLC Administrator may
then advise the employer in writing
that the certification cannot be grant-
ed because, pursuant to paragraph (c)
of this section, there is not sufficient
time to test the availability of U.S.
workers. The notice of denial shall in-
form the employer of its right to an ad-
ministrative review or de novo hearing
before an administrative law judge.

(2) Emergency situations. Notwith-
standing paragraph (f)(1) of this sec-
tion, in emergency situations the
OFLC Administrator may waive the
time period specified in this section on
behalf of employers who have not made
use of temporary alien agricultural
workers (H-2 or H-2A) for the prior
year’s agricultural season or for any
employer which has other good and
substantial cause (which may include
unforeseen changes in market condi-
tions), provided that the OFLC Admin-
istrator has an opportunity to obtain
sufficient labor market information on
an expedited basis to make the labor
certification determination required by
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§216 of the INA (8 U.S.C. 1186). In mak-
ing this determination, the OFLC Ad-
ministrator will accept information of-
fered by and may consult with rep-
resentatives of the U.S. Department of
Agriculture.

(g) Length of job opportunity. The em-
ployer shall set forth on the applica-
tion sufficient information concerning
the job opportunity to demonstrate to
the OFLC Administrator that the need
for the worker is ‘“‘of a temporary or
seasonal nature’”, as defined at
§655.100(c)(2) of this part. Job opportu-
nities of 12 months or more are pre-
sumed to be permanent in nature.
Therefore, the OFLC Administrator
shall not grant a temporary alien agri-
cultural labor certification where the
job opportunity has been or would be
filled by an H-2A worker for a cumu-
lative period, including temporary
alien agricultural labor certifications
and extensions, of 12 months or more,
except in extraordinary circumstances.

[62 FR 20507, June 1, 1987, as amended at 64
FR 34966, June 29, 1999; 71 FR 35519, June 21,
2006]

§655.102 Contents of job offers.

(a) Preferential treatment of aliens pro-
hibited. The employer’s job offer to U.S.
workers shall offer the U.S. workers no
less than the same benefits, wages, and
working conditions which the employer
is offering, intends to offer, or will pro-
vide to H-2A workers. Conversely, no
job offer may impose on U.S. workers
any restrictions or obligations which
will not be imposed on the employer’s
H-2A workers. This does not relieve the
employer from providing to H-2A work-
ers at least the same level of minimum
benefits, wages, and working condi-
tions which must be offered to U.S.
workers consistent with this section.

(b) Minimum benefits, wages, and work-
ing conditions. Except when higher ben-
efits, wages or working conditions are
required by the provisions of paragraph
(a) of this section, DOL has determined
that in order to protect similarly em-
ployed U.S. workers from adverse ef-
fect with respect to benefits, wages,
and working conditions, every job offer
which must accompany an H-2A appli-
cation always shall include each of the
following minimum benefit, wage, and
working condition provisions:
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(1) Housing. The employer shall pro-
vide to those workers who are not rea-
sonably able to return to their resi-
dence within the same day housing,
without charge to the worker, which
may be, at the employer’s option, rent-
al or public accommodation type hous-
ing.

(i) Standards for employer-provided
housing. Housing provided by the em-
ployer shall meet the full set of DOL
Occupational Safety and Health Ad-
ministration standards set forth at 29
CFR 1910.142, or the full set of stand-
ards at §§654.404-654.417 of this chapter,
whichever are applicable, except as
provided for under paragraph (b)(1)(iii)
of this section. Requests by employers,
whose housing does not meet the appli-
cable standards, for conditional access
to the intrastate or interstate clear-
ance system, shall be processed under
the procedures set forth at §654.403 of
this chapter.

(ii) Standards for range housing. Hous-
ing for workers principally engaged in
the range production of livestock shall
meet standards of the DOL Occupa-
tional Safety and Health Administra-
tion for such housing. In the absence of
such standards, range housing for
sheepherders and other workers en-
gaged in the range production of live-
stock shall meet guidelines issued by
ETA.

(iii) Standards for other habitation.
Rental, public accomodation, or other
substantially similar class of habi-
tation must meet local standards for
such housing. In the absence of applica-
ble local standards, State standards
shall apply. In the absence of applica-
ble local or State standards, Occupa-
tional Safety and Health Administra-
tion standards at 29 CFR 1910.142 shall
apply. Any charges for rental housing
shall be paid directly by the employer
to the owner or operator of the hous-
ing. When such housing is to be sup-
plied by an employer, the employer
shall document to the satisfaction of
the OFLC Administrator that the hous-
ing complies with the local, State, or
federal housing standards applicable
under this paragraph (b)(1)(iii).

(iv) Charges for public housing. If pub-
lic housing provided for migrant agri-
cultural workers under the auspices of
a local, county, or State government is
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secured by an employer, and use of the
public housing unit normally requires
charges from migrant workers, such
charges shall be paid by the employer
directly to the appropriate individual
or entity affiliated with the housing’s
management.

(v) Deposit charges. Charges in the
form of deposits for bedding or other
similar incidentals related to housing
shall not be levied upon workers by
employers who provide housing for
their workers. However, employers
may require workers to reimburse
them for damage caused to housing by
the individual workers found to have
been responsible for damage which is
not the result of normal wear and tear
related to habitation.

(vi) Family housing. When it is the
prevailing practice in the area of in-
tended employment and the occupation
to provide family housing, family hous-
ing shall be provided to workers with
families who request it.

(2) Workers’ compensation. The em-
ployer shall provide, at no cost to the
worker, insurance, under a State work-
ers’ compensation law or otherwise,
covering injury and disease arising out
of and in the course of the worker’s
employment which will provide bene-
fits at least equal to those provided
under the State workers’ compensation
law, if any, for comparable employ-
ment. The employer shall furnish the
name of the insurance carrier and the
insurance policy number, or, if appro-
priate, proof of State law coverage, to
the OFLC Administrator prior to the
issuance of a labor certification.

(3) Employer-provided items. Except as
provided below, the employer shall pro-
vide, without charge including deposit
charge, to the worker all tools, sup-
plies, and equipment required to per-
form the duties assigned; the employer
may charge the worker for reasonable
costs related to the worker’s refusal or
negligent failure to return any prop-
erty furnished by the employer or due
to such worker’s willful damage or de-
struction of such property. Where it is
a common practice in the particular
area, crop activity and occupation for
workers to provide tools and equip-
ment, with or without the employer re-
imbursing the workers for the cost of
providing them, such an arrangement
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is permissible if approved in advance
by the OFLC Administrator.

(4) Meals. Where the employer has
centralized cooking and eating facili-
ties designed to feed workers, the em-
ployer shall provide each worker with
three meals a day. When such facilities
are not available, the employer either
shall provide each worker with three
meals a day or shall furnish free and
convenient cooking and kitchen facili-
ties to the workers which will enable
the workers to prepare their own
meals. Where the employer provides
the meals, the job offer shall state the
charge, if any, to the worker for such
meals. Until a new amount is set pur-
suant to this paragraph (b)4), the
charge shall not be more than $5.26 per
day unless the OFLC Administrator
has approved a higher charge pursuant
to §655.111 of this part. Each year the
charge allowed by this paragraph (b)(4)
will be changed by the same percentage
as the 12-month percent change in the
Consumer Price Index for All Urban
Consumers for Food between December
of the year just concluded and Decem-
ber of the year prior to that. The an-
nual adjustments shall be effective on
the date of their publication by the
OFLC Administrator as a notice in the
FEDERAL REGISTER.

(6) Transportation; daily subsistence—
(i) Transportation to place of employ-
ment. The employer shall advance
transportation and subsistence costs
(or otherwise provide them) to workers
when it is the prevailing practice of
non-H-2A agricultural employers in the
occupation in the area to do so, or
when such benefits are extended to H-
2A workers. The amount of the trans-
portation payment shall be no less (and
shall not be required to be more) than
the most economical and reasonable
similar common carrier transportation
charges for the distances involved. If
the employer has not previously ad-
vanced such transportation and sub-
sistence costs to the worker or other-
wise provided such transportation or
subsistence directly to the worker by
other means and if the worker com-
pletes 50 percent of the work contract
period, the employer shall pay the
worker for costs incurred by the work-
er for transportation and daily subsist-
ence from the place from which the
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worker has come to work for the em-
ployer to the place of employment. The
amount of the daily subsistence pay-
ment shall be at least as much as the
employer will charge the worker for
providing the worker with three meals
a day during employment. If no
charges will be made for meals and free
and convenient cooking and kitchen fa-
cilities will be provided, the amount of
the subsistence payment shall be no
less than the amount permitted under
paragraph (b)(4) of this section.

(i1) Transportation from place of em-
ployment. If the worker completes the
work contract period, the employer
shall provide or pay for the worker’s
transportation and daily subsistence
from the place of employment to the
place from which the worker, dis-
regarding intervening employment,
came to work for the employer, or, if
the worker has contracted with a sub-
sequent employer who has not agreed
in that contract to provide or pay for
the worker’s transportation and daily
subsistence expenses from the employ-
er’s worksite to such subsequent em-
ployer’s worksite, the employer shall
provide or pay for such expenses; ex-
cept that, if the worker has contracted
for employment with a subsequent em-
ployer who, in that contract, has
agreed to pay for the worker’s trans-
portation and daily subsistence ex-
penses from the employer’s worksite to
such subsequent employer’s worksite,
the employer is not required to provide
or pay for such expenses.

(iii) Transportation between living
quarters and worksite. The employer
shall provide transportation between
the worker’s living quarters (i.e., hous-
ing provided by the employer pursuant
to paragraph (b)(1) of this section) and
the employer’s worksite without cost
to the worker, and such transportation
will be in accordance with applicable
laws and regulations. This paragraph
(b)(5)(iii) is applicable to the transpor-
tation of workers eligible for housing,
pursuant to paragraph (b)(1) of this sec-
tion.

(6) Three-fourths guarantee—(i) Offer
to worker. The employer shall guar-
antee to offer the worker employment
for at least three-fourths of the work-
days of the total periods during which
the work contract and all extensions
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thereof are in effect, beginning with
the first workday after the arrival of
the worker at the place of employment
and ending on the expiration date spec-
ified in the work contract or in its ex-
tensions, if any. If the employer affords
the U.S. or H-2A worker during the
total work contract period less employ-
ment than that required under this
paragraph (b)(6), the employer shall
pay such worker the amount which the
worker would have earned had the
worker, in fact, worked for the guaran-
teed number of days. For purposes of
this paragraph (b)(6), a workday shall
mean the number of hours in a work-
day as stated in the job order and shall
exclude the worker’s Sabbath and fed-
eral holidays. An employer shall not be
considered to have met the work guar-
antee if the employer has merely of-
fered work on three-fourths of the
workdays if each workday did not con-
sist of a full number of hours of work
time specified in the job order. The
work shall be offered for at least three-
fourths of the workdays (that is, 3/4 x
(number of days) x (specified hours)).
Therefore, if, for example, the contract
contains 20 eight-hour workdays, the
worker shall be offered employment for
120 hours during the 20 workdays. A
worker may be offered more than the
specified hours of work on a single
workday. For purposes of meeting the
guarantee, however, the worker shall
not be required to work for more than
the number hours specified in the job
order for a workday, or on the worker’s
Sabbath or Federal holidays.

(ii) Guarantee for piece-rate-paid work-
er. If the worker will be paid on a piece
rate basis, the employer shall use the
worker’s average hourly piece rate
earnings or the AEWR, whichever is
higher, to calculate the amount due
under the guarantee.

(iii) Failure to work. Any hours which
the worker fails to work, up to a max-
imum of the number of hours specified
in the job order for a workday, when
the worker has been offered an oppor-
tunity to do so pursuant to paragraph
(b)(6)(1) of this section and all hours of
work actually performed (including
voluntary work over 8 hours in a work-
day or on the worker’s Sabbath or fed-
eral holidays) may be counted by the
employer in calculating whether the
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period of guaranteed employment has
been met.

(iv) Displaced H-2A worker. The em-
ployer shall not be liable for payment
under this paragraph (b)(6) with respect
to an H-2A worker whom the OFLC Ad-
ministrator certifies is displaced be-
cause of the employer’s compliance
with §655.103(e) of this part.

(7) Records. (i) The employer shall
keep accurate and adequate records
with respect to the workers’ earnings
including field tally records, sup-
porting summary payroll records and
records showing the nature and
amount of the work performed; the
number of hours of work offered each
day by the employer (broken out by
hours offered both in accordance with
and over and above the three-fourths
guarantee at paragraph (b)(6) of this
section); the hours actually worked
each day by the worker; the time the
worker began and ended each workday;
the rate of pay (both piece rate and
hourly, if applicable); the worker’s
earnings per pay period; the worker’s
home address; and the amount of and
reasons for any and all deductions
made from the worker’s wages;

(ii) If the number of hours worked by
the worker is less than the number of-
fered in accordance with the three-
fourths guarantee at paragraph (b)(6) of
this section, the records shall state the
reason or reasons therefore.

(iii) Upon reasonable notice, the em-
ployer shall make available the
records, including field tally records
and supporting summary payroll
records for inspection and copying by
representatives of the Secretary of
Labor, and by the worker and rep-
resentatives designated by the worker;
and

(iv) The employer shall retain the
records for not less than three years
after the completion of the work con-
tract.

(8) Hours and earnings statements. The
employer shall furnish to the worker
on or before each payday in one or
more written statements the following
information:

(i) The worker’s total earnings for
the pay period;

(ii) The worker’s hourly rate and/or
piece rate of pay;
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(iii) The hours of employment which
have been offered to the worker (bro-
ken out by offers in accordance with
and over and above the guarantee);

(iv) The hours actually worked by
the worker;

(v) An itemization of all deductions
made from the worker’s wages; and

(vi) If piece rates are used, the units
produced daily.

(9) Rates of pay. (i) If the worker will
be paid by the hour, the employer shall
pay the worker at least the adverse ef-
fect wage rate in effect at the time the
work is performed, the prevailing hour-
ly wage rate, or the legal federal or
State minimum wage rate, whichever
is highest, for every hour or portion
thereof worked during a pay period; or

(ii)(A) If the worker will be paid on a
piece rate basis and the piece rate does
not result at the end of the pay period
in average hourly piece rate earnings
during the pay period at least equal to
the amount the worker would have
earned had the worker been paid at the
appropriate hourly rate, the worker’s
pay shall be supplemented at that time
so that the worker’s earnings are at
least as much as the worker would
have earned during the pay period if
the worker had been paid at the appro-
priate hourly wage rate for each hour
worked; and the piece rate shall be no
less than the piece rate prevailing for
the activity in the area of intended em-
ployment; and

(B) If the employer who pays by the
piece rate requires one or more min-
imum productivity standards of work-
ers as a condition of job retention,

(I) Such standards shall be specified
in the job offer and be no more than
those required by the employer in 1977,
unless the OFLC Administrator ap-
proves a higher minimum; or

(2) If the employer first applied for
H-2 agricultural or H-2A temporary
alien agricultural labor certification
after 1977, such standards shall be no
more than those normally required (at
the time of the first application) by
other employers for the activity in the
area of intended employment, unless
the OFLC Administrator approves a
higher minimum.

(10) Frequency of pay. The employer
shall state the frequency with which
the worker will be paid (in accordance
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with the prevailing practice in the area
of intended employment, or at least
twice monthly whichever is more fre-
quent).

(11) Abandonment of employment; or
termination for cause. If the worker vol-
untarily abandons employment before
the end of the contract period, or is
terminated for cause, and the employer
notifies the SWA of such abandonment
or termination, the employer will not
be responsible for providing or paying
for the subsequent transportation and
subsistence expenses of any worker for
whom the employer would have other-
wise been required to pay such ex-
penses under paragraph (b)(5)(ii) of this
section, and that worker is not entitled
to the ‘‘three-fourths guarantee’ (see
paragraph (b)(6) of this section).

(12) Contract impossibility. If, before
the expiration date specified in the
work contract, the services of the
worker are no longer required for rea-
sons beyond the control of the em-
ployer due to fire, hurricane, or other
Act of God which makes the fulfillment
of the contract impossible the em-
ployer may terminate the work con-
tract. In the event of such termination
of a contract, the employer shall fulfill
the three-fourths guarantee at para-
graph (b)(6) of this section for the time
that has elapsed from the start of the
work contract to its termination. In
such cases the employer will make ef-
forts to transfer the worker to other
comparable employment acceptable to
the worker. If such transfer is not ef-
fected, the employer shall:

(i) Offer to return the worker, at the
employer’s expense, to the place from
which the worker disregarding inter-
vening employment came to work for
the employer,

(ii) Reimburse the worker the full
amount of any deductions made from
the worker’s pay by the employer for
transportation and subsistence ex-
penses to the place of employment, and

(iii) Notwithstanding whether the
employment has been terminated prior
to completion of 50 percent of the work
contract period originally offered by
the employer, pay the worker for costs
incurred by the worker for transpor-
tation and daily subsistence from the
place from which the worker, without
intervening employment, has come to

§655.102

work for the employer to the place of
employment. Daily subsistence shall be
computed as set forth in paragraph
(b)(5)(1) of this section. The amount of
the transportation payment shall be no
less (and shall not be required to be
more) than the most economical and
reasonable similar common carrier
transportation charges for the dis-
tances involved.

(13) Deductions. The employer shall
make those deductions from the work-
er’s paycheck which are required by
law. The job offer shall specify all de-
ductions not required by law which the
employer will make from the worker’s
paycheck. All deductions shall be rea-
sonable. The employer may deduct the
cost of the worker’s transportation and
daily subsistence expenses to the place
of employment which were borne di-
rectly by the employer. In such cases,
the job offer shall state that the work-
er will be reimbursed the full amount
of such deductions upon the worker’s
completion of 50 percent of the work-
er’s contract period. However, an em-
ployer subject to the Fair Labor Stand-
ards Act (FLSA) may not make deduc-
tions which will result in payments to
workers of less than the federal min-
imum wage permitted by the FLSA as
determined by the Secretary at 29 CFR
part 531.

(14) Copy of work contract. The em-
ployer shall provide to the worker, no
later than on the day the work com-
mences, a copy of the work contract
between the employer and the worker.
The work contract shall contain all of
the provisions required by paragraphs
(a) and (b) of this section. In the ab-
sence of a separate, written work con-
tract entered into between the em-
ployer and the worker, the required
terms of the job order and application
for temporary alien agricultural labor
certification shall be the work con-
tract.

(c) Appropriateness of required quali-
fications. Bona fide occupational quali-
fications specified by an employer in a
job offer shall be consistent with the
normal and accepted qualifications re-
quired by non-H-2A employers in the
same or comparable occupations and
crops, and shall be reviewed by the
OFLC Administrator for their appro-
priateness. The OFLC Administrator
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may require the employer to submit
documentation to substantiate the ap-
propriateness of the qualification spec-
ified in the job offer; and shall consider
information offered by and may con-
sult with representatives of the U.S.
Department of Agriculture.

(d) Positive recruitment plan. The em-
ployer shall submit in writing, as a
part of the application, the employer’s
plan for conducting independent, posi-
tive recruitment of U.S. workers as re-
quired by §§655.103 and 655.105(a) of this
part. Such a plan shall include a de-
scription of recruitment efforts (if any)
made prior to the actual submittal of
the application. The plan shall describe
how the employer will engage in posi-
tive recruitment of U.S. workers to an
extent (with respect to both effort and
location(s)) no less than that of non-H-
2A agricultural employers of com-
parable or smaller size in the area of
employment. When it is the prevailing
practice in the area of employment and
for the occupation for non-H-2A agri-
cultural employers to secure U.S.
workers through farm labor contrac-
tors and to compensate farm labor con-
tractors with an override for their
services, the employer shall describe
how it will make the same level of ef-
fort as non-H-2A agricultural employ-
ers and provide an override which is no
less than that being provided by non-
H-2A agricultural employers.

§655.103 Assurances.

As part of the temporary alien agri-
cultural labor certification applica-
tion, the employer shall include in the
job offer a statement agreeing to abide
by the conditions of this subpart. By so
doing, the employer makes each of the
following assurances:

(a) Labor disputes. The specific job op-
portunity for which the employer is re-
questing H-2A certification is not va-
cant because the former occupant is on
strike or being locked out in the course
of a labor dispute.

(b) Employment-related laws. During
the period for which the temporary
alien agricultural labor certification is
granted, the employer shall comply
with applicable federal, State, and
local employment-related laws and reg-
ulations, including employment-re-
lated health and safety laws.
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(c) Rejections and terminations of U.S.
workers. No U.S. worker will be re-
jected for or terminated from employ-
ment for other than a lawful job-re-
lated reason, and notification of all re-
jections or terminations shall be made
to the SWA.

(d) Recruitment of U.S. workers. The
employer shall independently engage
in positive recruitment until the for-
eign workers have departed for the em-
ployer’s place of employment and shall
cooperate with the ES System in the
active recruitment of U.S. workers by:

(1) Assisting the ES System to pre-
pare local, intrastate, and interstate
job orders using the information sup-
plied on the employer’s job offer;

(2) Placing advertisements (in a lan-
guage other than English, where the
OFLC Administrator determines appro-
priate) for the job opportunities in
newspapers of general circulation and/
or on the radio, as required by the
OFLC Administrator:

(i) Bach such advertisement shall de-
scribe the nature and anticipated dura-
tion of the job opportunity; offer at
least the adverse effect wage rate; give
the 34 guarantee; state that work tools,
supplies and equipment will be pro-
vided by the employer; state that hous-
ing will also be provided, and that
transportation and subsistence ex-
penses to the worksite will be provided
or paid by the employer upon comple-
tion of 50% of the work contract, or
earlier, if appropriate; and

(ii) Bach such advertisement shall di-
rect interested workers to apply for the
job opportunity at the appropriate of-
fice of the State Workforce Agency in
their area;

(3) Cooperating with the ES System
and independently contacting farm
labor contractors, migrant workers and
other potential workers in other areas
of the State and/or Nation by letter
and/or telephone; and

(4) Cooperating with the ES System
in contacting schools, business and
labor organizations, fraternal and vet-
erans’ organizations, and nonprofit or-
ganizations and public agencies such as
sponsors of programs under the Job
Training Partnership Act throughout
the area of intended employment and
in other potential labor supply areas in
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order to enlist them in helping to find
U.S. workers.

(e) Fifty-percent rule. From the time
the foreign workers depart for the em-
ployer’s place of employment, the em-
ployer, except as provided for by
§655.106(e)(1) of this part, shall provide
employment to any qualified, eligible
U.S. worker who applies to the em-
ployer until 50% of the period of the
work contract, under which the foreign
worker who is in the job was hired, has
elapsed. In addition, the employer shall
offer to provide housing and the other
benefits, wages, and working condi-
tions required by §655.102 of this part
to any such U.S. worker and shall not
treat less favorably than H-2A workers
any U.S. worker referred or transferred
pursuant to this assurance.

(f) Other recruitment. The employer
shall perform the other specific re-
cruitment and reporting activities
specified in the notice from the OFLC
Administrator required by §655.105(a)
of this part, and shall engage in posi-
tive recruitment of U.S. workers to an
extent (with respect to both effort and
location) no less than that of non-H-2A
agricultural employers of comparable
or smaller size in the area of employ-
ment. When it is the prevailing prac-
tice in the area of employment and for
the occupation for non-H-2A agricul-
tural employers to secure U.S. workers
through farm labor contractors and to
compensate farm labor contractors
with an override for their services, the
employer shall make the same level of
effort as non-H-2A agricultural em-
ployers and shall provide an override
which is no less than that being pro-
vided by non-H-2A agricultural em-
ployers. Where the employer has cen-
tralized cooking and eating facilities
designed to feed workers, the employer
shall not be required to provide meals
through an override. The employer
shall not be required to provide for
housing through an override.

(g) Retaliation prohibited. The em-
ployer shall not intimidate, threaten,
restrain, coerce, blacklist, discharge,
or in any manner discriminate against,
and shall not cause any person to in-
timidate, threaten, restrain, coerce,
blacklist, discharge, or in any manner
discriminate against, any person who
has with just cause:

§655.103

(1) Filed a complaint under or related
to §216 of the INA (8 U.S.C. 1186), or
this subpart or any other DOL regula-
tion promulgated pursuant to §216 of
the INA;

(2) Instituted or caused to be insti-
tuted any proceeding under or related
to §216 of the INA, or this subpart or
any other DOL regulation promulgated
pursuant to §216 of the INA (8 U.S.C.
1186);

(3) Testified or is about to testify in
any proceeding under or related to §216
of the INA (8 U.S.C. 1186), or this sub-
part or any other DOL regulation pro-
mulgated pursuant to §216 of the INA;

(4) Consulted with an employee of a
legal assistance program or an attor-
ney on matters related to §216 of the
INA (8 U.S.C. 1186), or this subpart or
any other DOL regulation promulgated
pursuant to §216 of the INA; or

(5) Exercised or asserted on behalf of
himself/herself or others any right or
protection afforded by §216 of the INA
(8 U.S.C. 1186), or this subpart or any
other DOL regulation promulgated pur-
suant to §216 of the INA.

(h) Fees. The application shall in-
clude the assurance that fees will be
paid in a timely manner, as follows:

(1) Amount. The fee for each employer
receiving a temporary alien agricul-
tural labor certification is $100 plus $10
for each job opportunity for H-2A
workers certified, provided that the fee
for an employer for each temporary
alien agricultural labor certification
received shall be no greater than $1,000.
In the case of a joint employer associa-
tion receiving a temporary alien agri-
cultural labor certification, the fee for
each employer-member receiving a
temporary alien agricultural labor cer-
tification shall be $100 plus $10 for each
job opportunity for H-2A workers cer-
tified, provided that the fee for an em-
ployer for each temporary alien agri-
cultural labor certification received
shall be no greater than $1,000. The
joint employer association will not be
charged a separate fee. Fees shall be
paid by a check or money order made
payable to ‘‘Department of Labor’’, and
are nonrefundable. In the case of em-
ployers of H-2A workers which are
members of a joint employer associa-
tion applying on their behalf, the ag-
gregate fees for all employers of H-2A
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workers under the application may be
paid by one check or money order.

(2) Timeliness. Fees received by the
OFLC Administrator within 30 cal-
endar days after the date of the tem-
porary alien agricultural labor certifi-
cation determination are timely.

[62 FR 20507, June 1, 1987, as amended by 55
FR 29358, July 19, 1990]

§655.104 Determinations based on ac-
ceptability of H-2A applications.

(a) State Workforce Agency activities.
The State Workforce Agency (SWA),
using the job offer portion of the H-2A
application, shall promptly prepare a
local job order and shall begin to re-
cruit U.S. workers in the area of in-
tended employment. The OFLC Admin-
istrator should notify the SWA by tele-
phone no later than seven calendar
days after the application was received
by the OFLC Administrator if the ap-
plication has been accepted for consid-
eration. Upon receiving such notice or
seven calendar days after the applica-
tion is received by the SWA, whichever
is earlier, the SWA shall promptly pre-
pare an agricultural clearance order
which will permit the recruitment of
U.S. workers by the Employment Serv-
ice System on an intrastate and inter-
state basis.

(b) National Processing Center activi-
ties. The OFLC Administrator, upon re-
ceipt of the H-2A application, shall
promptly review the application to de-
termine whether it is acceptable for
consideration under the timeliness and
adverse effect criteria of §§655.101-
655.103 of this part. If the OFLC Admin-
istrator determines that the applica-
tion does not meet the requirements of
§§655.101-655.103, the OFLC Adminis-
trator shall not accept the application
for consideration on the grounds that
the availability of U.S. workers cannot
be adequately tested because the bene-
fits, wages and working conditions do
not meet the adverse effect criteria;
however, if the OFLC Administrator
determines that the application is not
timely in accordance with §655.101 of
this part and that neither the first-
year employer provisions of
§655.101(c)(5) nor the emergency provi-
sions of §655.101(f) apply, the OFLC Ad-
ministrator may determine not to ac-
cept the application for consideration
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because there is not sufficient time to
test the availability of U.S. workers.

(¢) Rejected applications. If the appli-
cation is not accepted for comnsider-
ation, the OFLC Administrator shall
notify the applicant in writing (by
means normally assuring next-day de-
livery) within seven calendar days of
the date the application was received
by the OFLC Administrator with a
copy to the SWA. The notice shall:

(1) State all the reasons the applica-
tion is not accepted for consideration,
citing the relevant regulatory stand-
ards;

(2) Offer the applicant an opportunity
for the resubmission within five cal-
endar days of a modified application,
stating the modifications needed in
order for the OFLC Administrator to
accept the application for consider-
ation;

(3) Offer the applicant an opportunity
to request an expedited administrative
review of or a de movo administrative
hearing before an administrative law
judge of the nonacceptance; the notice
shall state that in order to obtain such
a review or hearing, the employer,
within seven calendar days of the date
of the notice, shall file by facsimile
(fax), telegram, or other means nor-
mally assuring next day delivery a
written request to the Chief Adminis-
trative Law Judge of the Department
of Labor (giving the address) and si-
multaneously serve a copy on the
OFLC Administrator; the notice shall
also state that the employer may sub-
mit any legal arguments which the em-
ployer believes will rebut the basis of
the OFLC Administrator’s action; and

(4) State that if the employer does
not request an expedited administra-
tive-judicial review or a de nmovo hear-
ing before an administrative law judge
within the seven calendar days no fur-
ther consideration of the employer’s
application for temporary alien agri-
cultural 1labor certification will be
made by any DOL official.

(d) Appeal procedures. If the employer
timely requests an expedited adminis-
trative review or de novo hearing before
an administrative law judge pursuant
to paragraph (c)(3) of this section, the
procedures at §655.112 of this part shall
be followed.
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(e) Required modifications. If the appli-
cation is not accepted for consideration
by the OFLC Administrator, but the
OFLC Administrator’s written notifi-
cation to the applicant is not timely as
required by §655.101 of this part, the
certification determination will not be
extended beyond 20 calendar days be-
fore the date of need. The notice will
specify that the OFLC Administrator’s
temporary alien agricultural labor cer-
tification determination will be made
no later than 20 calendar days before
the date of need, provided that the ap-
plicant submits the modifications to
the application which are required by
the OFLC Administrator within five
calendar days and in a manner speci-
fied by the OFLC Administrator which
will enable the test of U.S. worker
availability to be made as required by
§6565.101 of this part within the time
available for such purposes.

[42 FR 45899, Sept. 13, 1977, as amended at 59
FR 41875, Aug. 15, 1994; 71 FR 35519, June 21,
2006]

§655.105 Recruitment period.

(a) Notice of acceptance of application
for comsideration; required recruitment. If
the OFLC Administrator determines
that the H-2A application meets the re-
quirements of §§655.101-655.103 of this
part, the OFLC Administrator shall
promptly notify the employer (by
means normally assuring next-day de-
livery) in writing with copies to the
State agency. The notice shall inform
the employer and the State agency of
the specific efforts which will be ex-
pected from them during the following
weeks to carry out the assurances con-
tained in §655.103 with respect to the
recruitment of U.S. workers. The no-
tice shall require that the job order be
laced into intrastate clearance and
into interstate clearance to such
States as the OFLC Administrator
shall determine to be potential sources
of U.S. workers. The notice may re-
quire the employer to engage in posi-
tive recruitment efforts within a
multi-State region of traditional or ex-
pected labor supply where the OFLC
Administrator finds, based on current
information provided by a State agen-
cy and such information as may be of-
fered and provided by other sources,
that there are a significant number of

§655.105

able and qualified U.S. workers who, if
recruited, would likely be willing to
make themselves available for work at
the time and place needed. In making
such a finding, the OFLC Adminis-
trator shall take into account other re-
cent recruiting efforts in those areas
and will attempt to avoid requiring
employers to futilely recruit in areas
where there are a significant number of
local employers recruiting for TU.S.
workers for the same types of occupa-
tions. Positive recruitment is in addi-
tion to, and shall be conducted within
the same time period as, the circula-
tion through the interstate clearance
system of an agricultural clearance
order. The obligation to engage in such
positive recruitment shall terminate
on the date H-2A workers depart for
the employer’s place of work. In deter-
mining what positive recruitment shall
be required, the OFLC Administrator
will ascertain the normal recruitment
practices of non-H-2A agricultural em-
ployers in the area and the kind and
degree of recruitment efforts which the
potential H-2A employer made to ob-
tain H-2A workers. The OFLC Adminis-
trator shall ensure that the effort, in-
cluding the location(s) of the positive
recruitment required of the potential
H-2A employer, during the period after
filing the application and before the
date the H-2A workers depart their
prior location to come to the place of
employment, shall be no less than: (1)
The recruitment efforts of non-H-2A
agricultural employers of comparable
or smaller size in the area of employ-
ment; and (2) the kind and degree of re-
cruitment efforts which the potential
H-2A employer made to obtain H-2A
workers.

(b) Recruitment of U.S. workers. After
an application for temporary alien ag-
ricultural labor certification is accept-
ed for processing pursuant to para-
graph (a) of this section, the OFLC Ad-
ministrator shall provide overall direc-
tion to the employer and the SWA with
respect to the recruitment of U.S.
workers.

(c) Modifications. At any time during
the recruitment effort, the OFLC Ad-
ministrator may require modifications
to a job offer when the OFLC Adminis-
trator determines that the job offer
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does not contain all the provisions re-
lating to minimum benefits, wages, and
working conditions, required by
§655.102(b) of this part. If any such
modifications are required after an ap-
plication has been accepted for consid-
eration by the OFLC Administrator,
the modifications must be made; how-
ever, the certification determination
shall not be delayed beyond the 20 cal-
endar days prior to the date of need as
a result of such modification.

(d) Final determination. By 20 calendar
days before the date of need specified
in the application, except as provided
for under §§655.101(c)(2) and 655.104(e) of
this part for untimely modified appli-
cations, the OFLC Administrator,
when making a determination of the
availability of U.S. workers, shall also
make a determination as to whether
the employer has satisfied the recruit-
ment assurances in §655.103 of this
part. If the OFLC Administrator con-
cludes that the employer has not satis-
fied the requirements for recruitment
of U.S. workers, the OFLC Adminis-
trator shall deny the temporary alien
agricultural labor certification, and
shall immediately notify the employer
in writing with a copy to the SWA. The
notice shall contain the statements
specified in §655.104(d) of this part.

(e) Appeal procedure. With respect to
determinations by the OFLC Adminis-
trator pursuant to this section, if the
employer timely requests an expedited
administrative review or a de novo
hearing before an administrative law
judge, the procedures in §655.112 of this
part shall be followed.

[62 FR 20507, June 1, 1987, as amended at 71
FR 35519, June 21, 2006]

§655.106 Referral of U.S. workers; de-
terminations based on U.S. worker
availability and adverse effect; ac-
tivities after receipt of the tem-
porary alien agricultural labor cer-
tification.

(a) Referral of able, willing, and quali-
fied eligible U.S. workers. With respect
to the referral of U.S. workers to job
openings listed on a job order accom-
panying an application for temporary
alien agricultural labor certification,
no U.S. worker-applicant shall be re-
ferred unless such U.S. worker has been
made aware of the terms and condi-
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tions of and qualifications for the job,
and has indicated, by accepting referral
to the job, that she or he meets the
qualifications required and is able,
willing, and eligible to take such a job.

(b)(A) Determinations. If the OFLC Ad-
ministrator, in accordance with
§6565.105 of this part, has determined
that the employer has complied with
the recruitment assurances and the ad-
verse effect criteria of §655.102 of this
part, by the date specified pursuant to
§655.101(c)(2) of this part for untimely
modified applications or 20 calendar
days before the date of need specified
in the application, whichever is appli-
cable, the OFLC Administrator shall
grant the temporary alien agricultural
labor certification request for enough
H-2A workers to fill the employer’s job
opportunities for which U.S. workers
are not available. In making the tem-
porary alien agricultural labor certifi-
cation determination, the OFLC Ad-
ministrator shall consider as available
any U.S. worker who has made a firm
commitment to work for the employer,
including those workers committed by
other authorized persons such as farm
labor contractors and family heads.
Such a firm commitment shall be con-
sidered to have been made not only by
workers who have signed work con-
tracts with the employer, but also by
those whom the OFLC Administrator
determines are likely to sign a work
contract. The OFLC Administrator
shall count as available any U.S. work-
er who has applied to the employer (or
on whose behalf an application has
been made), but who was rejected by
the employer for other than lawful job-
related reasons or who has not been
provided with a lawful job-related rea-
son for rejection by the employer, as
determined by the OFLC Adminis-
trator. The OFLC Administrator shall
not grant a temporary alien agricul-
tural labor certification request for
any H-2A workers if the OFLC Admin-
istrator determines that:

(i) Enough able, willing, and qualified
U.S. workers have been identified as
being available to fill all the employ-
er’s job opportunities;

(ii) The employer, since the time the
application was accepted for consider-
ation under §655.104 of this part, has
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adversely affected U.S. workers by of-
fering to, or agreeing to provide to, H-
2A workers better wages, working con-
ditions or benefits (or by offering to, or
agreeing to impose on alien workers
less obligations and restrictions) than
those offered to U.S. workers;

(iii) The employer during the pre-
vious two-year period employed H-2A
workers and the OFLC Administrator
has determined, after notice and oppor-
tunity for a hearing, that the employer
at any time during that period sub-
stantially violated a material term or
condition of a temporary alien agricul-
tural labor certification with respect
to the employment of U.S. or H-2A
workers;

(iv) The employer has not complied
with the workers’ compensation re-
quirements at §655.102(b)(2) of this
part; or

(v) The employer has not satisfac-
torily complied with the positive re-
cruitment requirements specified by
this subpart.

Further, the OFLC Administrator, in
making the temporary alien agricul-
tural labor certification determina-
tion, will subtract from any temporary
alien agricultural labor certification
the specific verified number of job op-
portunities involved which are vacant
because of a strike or other labor dis-
pute involving a work stoppage, or a
lockout, in the occupation at the place
of employment (and for which H-2A
workers have been requested). Upon re-
ceipt by the OFLC Administrator of
such labor dispute information from
any source, the OFLC Administrator
shall verify the existence of the strike,
labor dispute, or lockout and any re-
sulting vacancies prior to making such
a determination.

(2) Fees. A temporary alien agricul-
tural labor certification determination
granting an application shall include a
bill for the required fees. Each em-
ployer (except joint employer associa-
tions) of H-2A workers under the appli-
cation for temporary alien agricultural
labor certification shall pay in a time-
ly manner a nonrefundable fee upon
issuance of the temporary alien agri-
cultural labor certification granting
the application (in whole or in part), as
follows:

§655.106

(i) Amount. The fee for each employer
receiving a temporary alien agricul-
tural labor certification is $100 plus $10
for each job opportunity for H-2A
workers certified, provided that the fee
to an employer for each temporary
alien agricultural labor certification
received shall be no greater than $1,000.
In the case of a joint employer associa-
tion receiving a temporary alien agri-
cultural labor certification, each em-
ployer-member receiving a temporary
alien agricultural labor certification
shall pay a fee of $100 plus $10 for each
job opportunity for H-2A workers cer-
tified, provided that the fee to an em-
ployer for each temporary alien agri-
cultural labor certification received
shall be no greater than $1,000. The
joint employer association will not be
charged a separate fee. The fees shall
be paid by check or money order made
payable to ‘“‘Department of Labor’. In
the case of employers of H-2A workers
which are members of a joint employer
association applying on their behalf,
the aggregate fees for all employers of
H-2A workers under the application
may be paid by one check or money
order.

(i1) Timeliness. Fees received by the
OFLC Administrator no more than 30
calendar days after the date of the
temporary alien agricultural labor cer-
tification determination are timely.

(c) Changes to temporary alien agricul-
tural labor certifications; temporary alien
agricultural labor certifications involving
employer associations—(1) Changes. Tem-
porary alien agricultural labor certifi-
cations are subject to the conditions
and assurances made during the appli-
cation process. Any changes in the
level of benefits, wages, and working
conditions an employer may wish to
make at any time during the work con-
tract period must be approved by the
OFLC Administrator after written ap-
plication by the employer, even if such
changes have been agreed to by an em-
ployee. Temporary alien agricultural
labor certifications shall be for the spe-
cific period of time specified in the em-
ployer’s job offer, which shall be less
than twelve months; shall be limited to
the employer’s specific job opportuni-
ties; and may not be transferred from
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one employer to another, except as pro-
vided for by paragraph (c)(2) of this sec-
tion.

(2) Associations—(1) Applications. If an
association is requesting a temporary
alien agricultural labor certification as
a joint employer, the temporary alien
agricultural labor certification granted
under this section shall be made joint-
ly to the association and to its em-
ployer members. Except as provided in
paragraph (c)(2)(iii) of this section,
such workers may be transferred
among its producer members to per-
form work for which the temporary
alien agricultural labor certification
was granted, provided the association
controls the assignment of such work-
ers and maintains a record of such as-
signments. All temporary alien agri-
cultural labor certifications to associa-
tions may be used for the certified job
opportunities of any of its members. If
an association is requesting a tem-
porary alien agricultural labor certifi-
cation as a sole employer, the tem-
porary alien agricultural labor certifi-
cation granted pursuant to this section
shall be made to the association only.

(ii) Referrals and transfers. For the
purposes of complying with the “‘fifty-
percent rule” at §655.103(e) of this part,
any association shall be allowed to
refer or transfer workers among its
members (except as provided in para-
graph (c)(2)(iii) of this section), and an
association acting as an agent for its
members shall not be considered a
joint employer merely because of such
referral or transfer.

(iii) Ineligible employer-members.
Workers shall not be transferred or re-
ferred to an association’s member, if
that member is ineligible to obtain any
or any additional workers, pursuant to
§655.110 of this part.

(3) Extension of temporary alien agri-
cultural labor certification—(i) Short-term
extension. An employer who seeks an
extension of two weeks or less of the
temporary alien agricultural labor cer-
tification shall apply for such exten-
sion to DHS. If DHS grants such an ex-
tension, the temporary alien agricul-
tural labor certification shall be
deemed extended for such period as is
approved by DHS. No extension grant-
ed under this paragraph (c)(3)(i) shall
be for a period longer than the original
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work contract period of the temporary
alien agricultural labor certification.

(ii) Long-term extension. For exten-
sions beyond the period which may be
granted by DHS pursuant to paragraph
(c)(3)(i) of this section, an employer,
after 50 percent of the work contract
period has elapsed, may apply to the
OFLC Administrator for an extension
of the period of the temporary alien ag-
ricultural labor certification, for rea-
sons related to weather conditions or
other external factors beyond the con-
trol of the employer (which may in-
clude unforeseen changes in market
conditions), provided that the employ-
er’s need for an extension is supported
in writing by the employer, with docu-
mentation showing that the extension
is needed and could not have been rea-
sonably foreseen by the employer. The
OFLC Administrator shall grant or
deny the request for extension of the
temporary alien agricultural labor cer-
tification based on available informa-
tion, and shall notify the employer of
the decision on the request in writing.
The OFLC Administrator shall not
grant an extension where the total
work contract period, including past
temporary alien labor certifications for
the job opportunity and extensions,
would be 12 months or more, except in
extraordinary circumstances. The
OFLC Administrator shall not grant an
extension where the temporary alien
agricultural labor certification has al-
ready been extended by DHS pursuant
to paragraph (c)(3)(i) of this section.

(d) Denials of applications. If the
OFLC Administrator does not grant
the temporary alien agricultural labor
certification (in whole or in part) the
OFLC Administrator shall notify the
employer by means reasonably cal-
culated to assure next-day delivery.
The notification shall contain all the
statements required in §655.104(c) of
this part. If a timely request is made
for an administrative-judicial review
or a de novo hearing by an administra-
tive law judge, the procedures of
§655.112 of this part shall be followed.

(e) Approvals of applications—(1) Con-
tinued recruitment of U.S. workers. After
a temporary agricultural labor certifi-
cation has been granted, the employer
shall continue its efforts to recruit
U.S. workers until the actual date the

488



Employment and Training Administration, Labor

H-2A workers depart for the employer’s
place of employment.

(i) Unless the SWA is informed in
writing of a different date, the SWA
shall deem the third day immediately
preceding the employer’s first date of
need to be the date the H-2A workers
depart for the employer’s place of em-
ployment. The employer may notify
the SWA in writing if the workers de-
part prior to that date.

(ii)(A) If the H-2A workers do not de-
part for the place of employment on or
before the first date of need (or by the
stated date of departure, if the SWA
has been advised of a different date),
the employer shall notify the SWA in
writing (or orally, confirmed in writ-
ing) as soon as the employer knows
that the workers will not depart by the
first date of need, and in no event later
than such date of need. At the same
time, the employer shall notify the
SWA of the workers’ expected depar-
ture date, if known. No further notice
is necessary if the workers depart by
the stated date of departure.

(B) If the employer did not notify the
SWA of the expected departure date
pursuant to paragraph (e)(1)(ii)(A) of
this section, or if the H-2A workers do
not leave for the place of employment
on or before the stated date of depar-
ture, the employer shall notify the
SWA in writing (or orally, confirmed in
writing) as soon as the employer be-
comes aware of the expected departure
date, or that the workers did not de-
part by the stated date and the new ex-
pected departure date, as appropriate.

(2) Requirement for Active Job Order.
The employer shall keep an active job
order on file until the ‘‘50-percent rule”’
assurance at §655.103(e) of this part is
met, except as provided by paragraph
(f) of this section.

(3) Referrals by ES System. The ES sys-
tem shall continue to refer to the em-
ployer U.S. workers who apply as long
as there is an active job order on file.

(f) Exceptions—(1) ‘‘Fifty-percent rule”
inapplicable to small employers. The as-
surance requirement at §655.103(e) of
this part does not apply to any em-
ployer who:

(i) Did not, during any calendar quar-
ter during the preceding calendar year,
use more than 500 ‘“man-days’ of agri-
cultural labor, as defined in section

§655.106

3(u) of the Fair Labor Standards Act of
1938 (29 U.S.C. 203(u)), and so certifies
to the OFLC Administrator in the H-2A
application; and

(ii) Is not a member of an association
which has applied for a temporary
alien agricultural labor certification
under this subpart for its members; and

(iii) Has not otherwise ‘‘associated”
with other employers who are applying
for H-2A workers under this subpart,
and so certifies to the OFLC Adminis-
trator.

(2) Displaced H-2A workers. An em-
ployer shall not be liable for payment
under §655.102(b)(6) of this part with re-
spect to an H-2A worker whom the
OFLC Administrator certifies is dis-
placed due to compliance with
§655.103(e) of this part.

(g) Withholding of U.S. workers prohib-
ited—(1) Complaints. Any employer who
has reason to believe that a person or
entity has willfully and knowingly
withheld U.S. workers prior to the ar-
rival at the job site of H-2A workers in
order to force the hiring of U.S. work-
ers under §655.103(e) of this part may
submit a written complaint to the
SWA. The complaint shall clearly iden-
tify the person or entity whom the em-
ployer believes has withheld the U.S.
workers, and shall specify sufficient
facts to support the allegation (e.g.,
dates, places, numbers and names of
U.S. workers) which will permit an in-
vestigation to be conducted by the
SWA.

(2) Investigations. The SWA shall in-
form the OFLC Administrator by tele-
phone that a complaint under the pro-
visions of paragraph (g) of this section
has been filed and shall immediately
investigate the complaint. Such inves-
tigation shall include interviews with
the employer who has submitted the
complaint, the person or entity named
as responsible for withholding the U.S.
workers, and the individual U.S. work-
ers whose availability has purportedly
been withheld. In the event the SWA
fails to conduct such interviews, the
OFLC Administrator shall do so.

(3) Reports of findings. Within five
working days after receipt of the com-
plaint, the SWA shall prepare a report
of its findings, and shall submit such
report (including recommendations)
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and the original copy of the employer’s
complaint to the OFLC Administrator.

(4) Written findings. The OFLC Ad-
ministrator shall immediately review
the employer’s complaint and the re-
port of findings submitted by the local
office, and shall conduct any additional
investigation the OFLC Administrator
deems appropriate. No later than 36
working hours after receipt of the em-
ployer’s complaint and the local of-
fice’s report, the OFLC Administrator
shall issue written findings to the local
office and the employer. Where the
OFLC Administrator determines that
the employer’s complaint is valid and
justified, the OFLC Administrator
shall immediately suspend the applica-
tion of §655.103(e) of this part to the
employer. Such suspension of
§6565.103(e) of this part under these cir-
cumstances shall not take place, how-
ever, until the interviews required by
paragraph (g)(2) of this section have
been conducted. The OFLC Administra-
tor’s determination under the provi-
sions of this paragraph (g)(4) shall be
the final decision of the Secretary, and
no further review by any DOL official
shall be given to it.

(h) Requests for new temporary alien
agricultural labor certification determina-
tions based on mnonavailability of able,
willing, and qualified U.S. workers—(1)
Standards for requests. If a temporary
alien agricultural labor certification
application has been denied (in whole
or in part) based on the OFLC Adminis-
trator’s determination of the avail-
ability of able, willing, and qualified
U.S. workers, and, on or after 20 cal-
endar days before the date of need spec-
ified in the temporary alien agricul-
tural labor certification determina-
tion, such U.S. workers identified as
being able, willing, qualified, and avail-
able are, in fact, not able, willing,
qualified, or available at the time and
place needed, the employer may re-
quest a new temporary alien agricul-
tural labor certification determination
from the OFLC Administrator. The
OFLC Administrator shall expedi-
tiously, but in no case later than 72
hours after the time a request is re-
ceived, make a determination on the
request.

(2) Filing requests. The employer’s re-
quest for a new determination shall be
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made directly to the OFLC Adminis-
trator. The request may be made to the
OFLC Administrator by telephone, but
shall be confirmed by the employer in
writing as required by paragraphs
(h)(2)(1) or (ii) of this section.

(i) Workers not able, willing, qualified,
or eligible. If the employer asserts that
any worker who has been referred by
the ES System or by any other person
or entity is not an eligible worker or is
not able, willing, or qualified for the
job opportunity for which the employer
has requested H-2A workers, the bur-
den of proof is on the employer to es-
tablish that the individual referred is
not able, willing, qualified, or eligible
because of lawful job-related reasons.
The employer’s burden of proof shall be
met by the employer’s submission to
the OFLC Administrator, within 72
hours of the OFLC Administrator’s re-
ceipt of the request for a new deter-
mination, of a signed statement of the
employer’s assertions, which shall
identify each rejected worker by name
and shall state each lawful job-related
reason for rejecting that worker.

(ii) U.S. workers not available. If the
employer telephonically requests the
new determination, asserting solely
that U.S. workers are not available,
the employer shall submit to the OFLC
Administrator a signed statement con-
firming such assertion. If such signed
statement is not received by the OFLC
Administrator within 72 hours of the
OFLC Administrator’s receipt of the
telephonic request for a new deter-
mination, the OFLC Administrator
may make the determination based
solely on the information provided
telephonically and the information (if
any) from the SWA.

(3) National Processing Center review—
(i) Ezxpeditious review. The OFLC Ad-
ministrator expeditiously shall review
the request for a new determination.
The OFLC Administrator may request
a signed statement from the SWA in
support of the employer’s assertion of
U.S. worker nonavailability or referred
U.S. workers not being able, willing, or
qualified because of lawful job-related
reasons.

(i) New determination. If the OFLC
Administrator determines that the em-
ployer’s assertion of nonavailability is
accurate and that no able, willing, or
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qualified U.S. worker has been refused
or is being refused employment for
other than lawful job-related reasons,
the OFLC Administrator shall, within
72 hours after receipt of the employer’s
request, render a new determination.
Prior to making a new determination,
the OFLC Administrator promptly
shall ascertain (which may be through
the ES System or other sources of in-
formation on U.S. worker availability)
whether able, willing, and qualified re-
placement U.S. workers are available
or can be reasonably expected to be
present at the employer’s establish-
ment within 72 hours from the date the
employer’s request was received.

(iii) Notification of mew determination.
If the OFLC Administrator cannot
identify sufficient able, willing, and
qualified U.S. workers who are or who
are likely to be available, the OFLC
Administrator shall grant the employ-
er’'s new determination request (in
whole or in part) based on available in-
formation as to replacement U.S.
worker availability. The OFLC Admin-
istrator’s notification to the employer
on the new determination shall be in
writing (by means normally assuring
next-day delivery), and the OFLC Ad-
ministrator’s determination under the
provisions of this paragraph (h)(3) shall
be the final decision of the Secretary,
and no further review shall be given to
an employer’s request for a new H-2A
determination by any DOL official.
However, this does not preclude an em-
ployer from submitting subsequent re-
quests for new determinations, if war-
ranted, based on subsequent facts con-
cerning purported nonavailability of
U.S. workers or referred workers not
being eligible workers or not able, will-
ing, or qualified because of lawful job-
related reasons.

[62 FR 20507, June 1, 1987, as amended at 55
FR 29358, July 19, 1990; 64 FR 34966, June 29,
1999; 71 FR 35519, 35521, June 21, 2006]

§655.107 Adverse effect wage rates
(AEWRs).

(a) Computation and publication of
AEWRs. Except as otherwise provided
in this section, the AEWRs for all agri-
cultural employment (except for those
occupations deemed inappropriate
under the special circumstances provi-
sions of §655.93 of this part) for which
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temporary alien agricultural labor cer-
tification is being sought shall be equal
to the annual weighted average hourly
wage rate for field and livestock work-
ers (combined) for the region as pub-
lished annually by the U.S. Depart-
ment of Agriculture (USDA) based on
the USDA quarterly wage survey. The
OFLC Administrator shall publish, at
least once in each calendar year, on a
date or dates to be determined by the
OFLC Administrator, AEWRs for each
State (for which USDA publishes re-
gional data), calculated pursuant to
this paragraph (a) as a notice or no-
tices in the FEDERAL REGISTER.

(b) Higher prevailing wage rates. If, as
the result of a State agency prevailing
wage survey determination, the pre-
vailing wage rate in an area and agri-
cultural activity (as determined by the
State agency survey and verified by
the OFLC Administrator) is found to be
higher that the AEWR computed pur-
suant to paragraph (a) of this section,
the higher prevailing wage rate shall
be offered and paid to all workers by
employers seeking temporary alien ag-
ricultural labor certification for that
agricultural activity and area.

(c) Federal minimum wage rate. In no
event shall an AEWR computed pursu-
ant to this section be lower than the
hourly wage rate published in 29 U.S.C.
206(a)(1) and currently in effect.

[62 FR 20507, June 1, 1987, as amended at 54
FR 28046, July 5, 1989]

§655.108 H-2A applications involving
fraud or willful misrepresentation.

(a) Referral for investigation. If pos-
sible fraud or willful misrepresentation
involving a temporary alien agricul-
tural labor certification application is
discovered prior to a final temporary
alien agricultural labor certification
determination or if it is learned that
the employer or agent (with respect to
an application) is the subject of a
criminal indictment or information
filed in a court, the OFLC Adminis-
trator shall refer the matter to the
DHS and DOL Office of the Inspector
General for investigation. The OFLC
Administrator shall continue to proc-
ess the application and may issue a
temporary alien agricultural labor cer-
tification.
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(b) Continued processing. If a court
finds an employer or agent not guilty
of fraud or willful misrepresentation,
or if the Department of Justice decides
not to prosecute an employer or agent,
the OFLC Administrator shall not deny
the temporary alien agricultural labor
certification application on the
grounds of fraud or willful misrepresen-
tation. The application, of course, may
be denied for other reasons pursuant to
this subpart.

(c) Terminated processing. If a court or
the DHS determines that there was
fraud or willful misrepresentation in-
volving a temporary alien agricultural
labor certification application, the ap-
plication is thereafter invalid, consid-
eration of the application shall be ter-
minated and the OFLC Administrator
shall return the application to the em-
ployer or agent with the reasons there-
for stated in writing.

§655.110 Employer penalties for non-
compliance with terms and condi-
tions of temporary alien agricul-
tural labor certifications.

(a) Investigation of violations. If, dur-
ing the period of two years after a tem-
porary alien agricultural labor certifi-
cation has been granted (in whole or in
part), the OFLC Administrator has rea-
son to believe that an employer vio-
lated a material term or condition of
the temporary alien agricultural labor
certification, the OFLC Administrator
shall, except as provided in paragraph
(b) of this section, investigate the mat-
ter. If, after the investigation, the
OFLC Administrator determines that a
substantial violation has occurred, the
OFLC Administrator, shall notify the
employer that a temporary alien agri-
cultural certification request will not
be granted for the next period of time
in a calendar year during which the
employer would normally be expected
to request a temporary alien agricul-
tural labor certification, and any appli-
cation subsequently submitted by the
employer for that time period will not
be accepted by the OFLC Adminis-
trator. If multiple or repeated substan-
tial violations are involved, the OFLC
Administrator’s notice to the employer
shall specify that the prospective de-
nial of the temporary alien agricul-
tural labor certification will apply not
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only to the next anticipated period for
which a temporary alien agricultural
labor certification would normally be
requested, but also to any periods with-
in the coming two or three years; two
years for two violations, or repetitions
of the same violations, and three years
for three or more violations, or repeti-
tions thereof. The OFLC Administra-
tor’s notice shall be in writing, shall
state the reasons for the determina-
tions, and shall offer the employer an
opportunity to request an expedited ad-
ministrative review or a de novo hear-
ing before an administrative law judge
of the determination within seven cal-
endar days of the date of the notice. If
the employer requests an expedited ad-
ministrative review or a de novo hear-
ing before an administrative law judge,
the procedures in §655.112 of this part
shall be followed.

(b) Employment Standards Administra-
tion investigations. The OFLC Adminis-
trator may make the determination de-
scribed in paragraph (a) of this section
based on information and recommenda-
tions provided by the Employment
Standards Administration, after an
Employment Standards Administra-
tion investigation has been conducted
in accordance with the Employment
Standards Administration procedures,
that an employer has not complied
with the terms and conditions of em-
ployment prescribed as a condition for
a temporary alien agricultural labor
certification. In such instances, the
OFLC Administrator need not conduct
any investigation of his/her own, and
the subsequent notification to the em-
ployer and other procedures contained
in paragraph (a) of this section will
apply. Penalties invoked by the Em-
ployment Standards Administration
for violations of temporary alien agri-
cultural labor certification terms and
conditions shall be treated and handled
separately from sanctions available to
the OFLC Administrator, and an em-
ployer’s obligations for compliance
with the Employment Standards Ad-
ministration’s enforcement penalties
shall not absolve an employer from
sanctions applied by ETA under this
section (except as noted in paragraph
(a) of this section).

(c) Less than substantial violations—(1)
Requirement of special procedures. If,
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after investigation as provided for
under paragraph (a) of this section, or
an Employment Standards Administra-
tion notification as provided under
paragraph (b) of this section, the OFLC
Administrator determines that a less
than substantial violation has oc-
curred, but the OFLC Administrator
has reason to believe that past actions
on the part of the employer may have
had and may continue to have a
chilling or otherwise negative effect on
the recruitment, employment, and re-
tention of U.S. workers, the OFLC Ad-
ministrator may require the employer
to conform to special procedures before
and after the temporary alien labor
certification determination (including
special on-site positive recruitment
and streamlined interviewing and re-
ferral techniques) designed to enhance
U.S. worker recruitment and retention
in the next year as a condition for re-
ceiving a temporary alien agricultural
labor certification. Such requirements
shall be reasonable, and shall not re-
quire the employer to offer better
wages, working conditions and benefits
than those specified in §655.102 of this
part, and shall be no more than deemed
necessary to assure employer compli-
ance with the test of U.S. worker avail-
ability and adverse effect criteria of
this subpart. The OFLC Administrator
shall notify the employer in writing of
the special procedures which will be re-
quired in the coming year. The notifi-
cation shall state the reasons for the
imposition of the requirements, state
that the employer’s agreement to ac-
cept the conditions will constitute in-
clusion of them as bona fide conditions
and terms of a temporary alien agricul-
tural labor certification, and shall
offer the employer an opportunity to
request an administrative review or a
de novo hearing before an administra-
tive law judge. If an administrative re-
view or de movo hearing is requested,
the procedures prescribed in §655.112 of
this part shall apply.

(2) Failure to comply with special proce-
dures. If the OFLC Administrator de-
termines that the employer has failed
to comply with special procedures re-
quired pursuant to paragraph (c)(1) of
this section, the OFLC Administrator
shall send a written notice to the em-
ployer, stating that the employer’s
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otherwise affirmative temporary alien
agricultural labor certification deter-
mination will be reduced by twenty-
five percent of the total number of H-
2A aliens requested (which cannot be
more than those requested in the pre-
vious year) for a period of one year. No-
tice of such a reduction in the number
of workers requested shall be conveyed
to the employer by the OFLC Adminis-
trator in the OFLC Administrator’s
written temporary alien agricultural
labor certification determination re-
quired by §655.101 of this part. The no-
tice shall offer the employer an oppor-
tunity to request an administrative re-
view or a de novo hearing before an ad-
ministrative law judge. If an adminis-
trative review or de novo hearing is re-
quested, the procedures prescribed in
§655.112 of this part shall apply, pro-
vided that if the administrative law
judge affirms the OFLC Administra-
tor’s determination that the employer
has failed to comply with special pro-
cedures required by paragraph (c)(1) of
this section, the reduction in the num-
ber of workers requested shall be twen-
ty-five percent of the total number of
H-2A aliens requested (which cannot be
more than those requested in the pre-
vious year) for a period of one year.

(d) Penalties involving members of asso-
ciations. If, after investigation as pro-
vided for under paragraph (a) of this
section, or notification from the Em-
ployment Standards Administration
under paragraph (b) of this section, the
OFLC Administrator determines that a
substantial violation has occurred, and
if an individual producer member of a
joint employer association is deter-
mined to have committed the viola-
tion, the denial of temporary alien ag-
ricultural labor certification penalty
prescribed in paragraph (a) shall apply
only to that member of the association
unless the OFLC Administrator deter-
mines that the association or other as-
sociation member participated in, had
knowledge of, or had reason to know of
the violation, in which case the pen-
alty shall be invoked against the asso-
ciation or other association member as
well.
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(e) Penalties involving associations act-
ing as joint employers. If, after inves-
tigation as provided for under para-
graph (a) of this section, or notifica-
tion from the Employment Standards
Administration under paragraph (b) of
this section, the OFLC Administrator
determines that a substantial violation
has occurred, and if an association act-
ing as a joint employer with its mem-
bers is determined to have committed
the violation, the denial of temporary
alien agricultural labor certification
penalty prescribed in paragraph (a) of
this section shall apply only to the as-
sociation, and shall not be applied to
any individual producer member of the
association unless the OFLC Adminis-
trator determines that the member
participated in, had knowledge of, or
reason to know of the violation, in
which case the penalty shall be in-
voked against the association member
as well.

(f) Penalties involving associations act-
ing as sole employers. If, after investiga-
tion as provided for under paragraph
(a) of this section, or notification from
the Employment Standards Adminis-
tration under paragraph (b) of this sec-
tion, the OFLC Administrator deter-
mines that a substantial violation has
occurred, and if an association acting
as a sole employer is determined to
have committed the violation, no indi-
vidual producer member of the associa-
tion shall be permitted to employ cer-
tified H-2A workers in the crop and oc-
cupation for which the H-2A workers
had been previously certified for the
sole employer association unless the
producer member applies for tem-
porary alien agricultural labor certifi-
cation under the provisions of this sub-
part in the capacity of an individual
employer/applicant or as a member of a
joint employer association, and is
granted temporary alien agricultural
labor certification by the OFLC Ad-
ministrator.

(g) Types of violations—(1) Substantial
violation. For the purposes of this sub-
part, a substantial violation is one or
more actions of commission or omis-
sion on the part of the employer or the
employer’s agent, with respect to
which the OFLC Administrator deter-
mines:
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(i)(A) That the action(s) is/are sig-
nificantly injurious to the wages, bene-
fits, or working conditions of 10 per-
cent or more of an employer’s U.S. and/
or H-2A workforce; and that:

(I) With respect to the action(s), the
employer has failed to comply with one
or more penalties imposed by the Em-
ployment Standards Administration
for violation(s) of contractual obliga-
tions found by that agency (if applica-
ble), or with one or more decisions or
orders of the Secretary or a court pur-
suant to §216 of the INA (8 U.S.C. 1186),
this subpart, or 29 CFR part 501 (Em-
ployment Standards Administration
enforcement of contractual obliga-
tions); or

(2) The employer has engaged in a
pattern or practice of actions which
are significantly injurious to the
wages, benefits, or working conditions
of 10 percent or more of an employer’s
U.S. and/or H-2A workforce;

(B) That the action(s) involve(s) im-
peding an investigation of an employer
pursuant to §216 of the INA (8 U.S.C.
1186), this subpart, or 29 CFR part 501
(Employment Standards Administra-
tion enforcement of contractual obliga-
tions);

(C) That the employer has not paid
the necessary fee in a timely manner;

(D) That the employer is not cur-
rently eligible to apply for a temporary
alien agricultural labor certification
pursuant to §655.210 of this part (failure
of an employer to comply with the
terms of a temporary alien agricultural
labor certification in which the appli-
cation was filed under subpart C of this
part prior to June 1, 1987); or

(E) That there was fraud involving
the application for temporary alien ag-
ricultural labor certification of that
the employer made a material mis-
representation of fact during the appli-
cation process; and

(ii) That there are no extenuating
circumstances involved with the ac-
tion(s) described in paragraph (g)(1)(d)
of this section (as determined by the
OFLC Administrator).

(2) Less than substantial violation. For
the purposes of this subpart, a less
than substantial violation is an action
of commission or omission on the part
of the employer or the employer’s
agent which violates a requirement of
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this subpart, but is not a substantial
violation.

[62 FR 20507, June 1, 1987, as amended at 71
FR 35519, June 21, 2006]

§655.111 Petition for higher meal
charges.
(a) Filing petitions. Until a new

amount is set pursuant to this para-
graph (a), the OFLC Administrator
may permit an employer to charge
workers up to $6.58 for providing them
with three meals per day, if the em-
ployer justifies the charge and submits
to the OFLC Administrator the docu-
mentation required by paragraph (b) of
this section. In the event the employ-
er’s petition for a higher meal charge is
denied in whole or in part, the em-
ployer may appeal such denial. Such
appeals shall be filed with the Chief
Administrative Law Judge. Adminis-
trative law judges shall hear such ap-
peals according to the procedures in 29
CFR part 18, except that the appeal
shall not be considered as a complaint
to which an answer is required. The de-
cision of the administrative law judge
shall be the final decision of the Sec-
retary. Each year the maximum charge
allowed by this paragraph (a) will be
changed by the same percentage as the
twelve-month percent change for the
Consumer Price Index for all Urban
Consumers for Food between December
of the year just concluded and Decem-
ber of the year prior to that. The an-
nual adjustments shall be effective on
the date of their publication by the
OFLC Administrator as a notice in the
FEDERAL REGISTER. However, an em-
ployer may not impose such a charge
on a worker prior to the effective date
contained in the OFLC Administrator’s
written confirmation of the amount to
be charged.

(b) Required documentation. Docu-
mentation submitted shall include the
cost of goods and services directly re-
lated to the preparation and serving of
meals, the number of workers fed, the
number of meals served and the num-
ber of days meals were provided. The
cost of the following items may be in-
cluded: Food; Kkitchen supplies other
than food, such as lunch bags and soap;
labor costs which have a direct relation
to food service operations, such as
wages of cooks and restaurant super-
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visors; fuel, water, electricity, and
other utilities used for the food service
operation; and other costs directly re-
lated to the food service operation.
Charges for transportation, deprecia-
tion, overhead and similar charges may
not be included. Receipts and other
cost records for a representative pay
period shall be available for inspection
by the OFLC Administrator for a pe-
riod of one year.

§655.112 Administrative review and de
novo hearing before an administra-
tive law judge.

(a) Administrative review—(1) Consider-
ation. Whenever an employer has re-
quested an administrative review be-
fore an administrative law judge of a
decision not to accept for consideration
a temporary alien agricultural labor
certification application, of the denial
of a temporary alien agricultural labor
certification, or of a penalty under
§6565.110 of this part, the OFLC Admin-
istrator shall send a certified copy of
the ETA case file to the Chief Adminis-
trative Law Judge by means normally
assuring next-day delivery. The Chief
Administrative Law Judge shall imme-
diately assign an administrative law
judge (which may be a panel of such
persons designated by the Chief Admin-
istrative Law Judge from the Board of
Alien Labor Certification Appeals es-
tablished by part 656 of this chapter,
but which shall hear and decide the ap-
peal as set forth in this section) to re-
view the record for legal sufficiency.
The administrative law judge shall not
remand the case and shall not receive
additional evidence.

(2) Decision. Within five working days
after receipt of the case file the admin-
istrative law judge shall, on the basis
of the written record and after due con-
sideration of any written submissions
submitted from the parties involved or
amici curiae, either affirm, reverse, or
modify the OFLC Administrator’s de-
nial by written decision. The decision
of the administrative law judge shall
specify the reasons for the action
taken and shall be immediately pro-
vided to the employer, OFLC Adminis-
trator, and DHS by means normally as-
suring next-day delivery. The adminis-
trative law judge’s decision shall be the
final decision of the Secretary and no

495



§655.113

further review shall be given to the
temporary alien agricultural labor cer-
tification application or the temporary
alien agricultural labor certification
determination by any DOL official.

(b) De movo hearing—(1) Request for
hearing; conduct of hearing. Whenever
an employer has requested a de nmovo
hearing before an administrative law
judge of a decision not to accept for
consideration a temporary alien agri-
cultural labor certification applica-
tion, of the denial of a temporary alien
agricultural labor certification, or of a
penalty under §655.110 of this part, the
OFLC Administrator shall send a cer-
tified copy of the case file to the Chief
Administrative Law Judge by means
normally assuring next-day delivery.
The Chief Administrative Law Judge
shall immediately assign an adminis-
trative law judge (which may be a
panel of such persons designated by the
Chief Administrative Law Judge from
the Board of Alien Labor Certification
Appeals established by part 6566 of this
chapter, but which shall hear and de-
cide the appeal as set forth in this sec-
tion) to conduct the de movo hearing.
The procedures contained in 29 CFR
part 18 shall apply to such hearings, ex-
cept that:

(i) The appeal shall not be considered
to be a complaint to which an answer
is required,

(ii) The administrative law judge
shall ensure that, at the request of the
employer, the hearing is scheduled to
take place within five working days
after the administrative law judge’s re-
ceipt of the case file, and

(iii) The administrative law judge’s
decision shall be rendered within ten
working days after the hearing.

(2) Decision. After a de novo hearing,
the administrative law judge shall ei-
ther affirm, reverse, or modify the
OFLC Administrator’s determination,
and the administrative law judge’s de-
cision shall be provided immediately to
the employer, OFLC Administrator,
and DHS by means normally assuring
next-day delivery. The administrative
law judge’s decision shall be the final
decision of the Secretary, and no fur-
ther review shall be given to the tem-
porary alien agricultural labor certifi-
cation application or the temporary
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alien agricultural labor certification
determination by any DOL official.

[62 FR 20507, June 1, 1987, as amended at 59
FR 41876, Aug. 15, 1994; 71 FR 35519, June 21,
2006]

§655.113 Job Service Complaint Sys-
tem; enforcement of work contracts.

Complaints arising under this sub-
part may be filed through the Job
Service Complaint System, as de-
scribed in 20 CFR part 658, subpart E.
Complaints which involve worker con-
tracts shall be referred by the local of-
fice to the Employment Standards Ad-
ministration for appropriate handling
and resolution. See 29 CFR part 501. As
part of this process, the Employment
Standards Administration may report
the results of its investigation to ETA
for consideration of employer penalties
under §655.110 of this part or such other
action as may be appropriate.

Subpart C—Labor Cerlification
Process for Logging Employ-
ment and Non-H-2A Agricul-
tural Employment

SOURCE: 43 FR 10313, Mar. 10, 1978, unless
otherwise noted.

§655.200 General description of this
subpart and definition of terms.

(a) This subpart applies to applica-
tions for temporary alien agricultural
labor certification filed before June 1,
1987, and to applications for temporary
alien labor certification for logging
employment.

(b) An employer who desires to use
foreign workers for temporary employ-
ment must file a temporary labor cer-
tification application including a job
offer for U.S. workers with an appro-
priate State Workforce Agency. The
employer should file an application a
minimum of 80 days before the esti-
mated date of need for the workers. If
filed 80 days before need, sufficient
time is allowed for the 60-day recruit-
ment period required by the regula-
tions and a determination by the OFLC
Administrator as to the availability of
U.S. workers 20 days before the date of
need. Shortly after the application has
been filed, the OFLC Administrator
makes a determination as to whether
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or not the application has been filed in
enough time to recruit U.S. workers
and whether or not the job offer for
U.S. workers offers wages and working
conditions which will not adversely af-
fect the wages and working conditions
of similarly employed U.S. workers, as
prescribed in the regulations in this
subpart. If the application does not
meet the regulatory wage and working
condition standards, the OFLC Admin-
istrator shall deny the temporary labor
certification application and offer the
employer an administrative-judicial re-
view of the denial by an Administra-
tive Law Judge. If the application is
not timely, the OFLC Administrator
has discretion, as set forth in these
regulations, to either deny the applica-
tion or permit the process to proceed
reasonably with the employer recruit-
ing U.S. workers upon such terms as
will accomplish the purposes of the
INA and the DHS regulations. Where
the application is timely and meets the
regulatory standards, the State Work-
force Agency, the employer, and the
Department of Labor recruit TU.S.
workers for 60 days. At the end of the
60 days, the OFLC Administrator
grants the temporary labor -certifi-
cation if the OFLC Administrator finds
that (1) the employer has not offered
foreign workers higher wages or better
working conditions (or less restric-
tions) than that offered to U.S. work-
ers, and (2) U.S. workers are not avail-
able for the employer’s job opportuni-
ties. If the temporary labor certifi-
cation is denied, the employer may
seek an administrative-judicial review
of the denial by an Administrative Law
Judge as provided in these regulations.
The Department of Labor thereafter
advises the United States Citizenship
and Immigration Services of the De-
partment of Homeland Security (DHS)
of approvals and denials of temporary
labor certifications. The DHS may ac-
cept or reject this advice. 8 CFR
214.2(h)(3). The DHS makes the final de-
cision as to whether or not to grant
visas to the foreign workers. 8 U.S.C.
1184(a).

(c) Definitions for terms used in this
subpart.

Administrative Law Judge means an of-
ficial who is authorized to conduct ad-
ministrative hearings.

§655.200

Administrator, Office of Foreign Labor
Certification (OFLC Administrator)
means the primary official of the Office
of Foreign Labor Certification or the
OFLC Administrator’s designee.

Adverse effect rate means the wage
rate which the OFLC Administrator
has determined must be offered and
paid to foreign and U.S. workers for a
particular occupation and/or area so
that the wages of similarly employed
U.S. workers will not be adversely af-
fected. The OFLC Administrator may
determine that the prevailing wage
rate in the area and/or occupation is
the adverse effect rate, if the use (or
non-use) of aliens has not depressed the
wages of similarly employed TU.S.
workers. The OFLC Administrator may
determine that a wage rate higher than
the prevailing wage rate is the adverse
effect rate if the OFLC Administrator
determines that the use of aliens has
depressed the wages of similarly em-
ployed U.S. workers.

Agent means a legal person, such as
an association of employers, which (1)
is authorized to act as an agent of the
employer for temporary labor certifi-
cation purposes, and (2) which is not
itself an employer, or a joint employer,
as defined in this section.

Area of intended employment means
the area within normal commuting dis-
tance of the place (address) of intended
employment. If the place of intended
employment is within a Standard Met-
ropolitan Statistical Area (SMSA), any
place within the SMSA is deemed to be
within normal commuting distance of
the place of intended employment.

Department of Homeland Security
(DHS) through the United States Citicen-
ship and Immigration Services (USCIS)
makes the determination under the
INA on whether or not to grant visa pe-
titions to an alien seeking to perform
temporary agricultural or logging
work in the United States.

Employer means a person, firm, cor-
poration or other association or orga-
nization (1) which currently has a loca-
tion within the United States to which
U.S. workers may be referred for em-
ployment, and which proposes to em-
ploy a worker at a place within the
United States and (2) which has an em-
ployer relationship with respect to em-
ployees under this subpart as indicated
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by the fact that it hires, pays, fires, su-
pervises and otherwise controls the
work of such employees. An associa-
tion of employers shall be considered
an employer if it has all of the indicia
of an employer set forth in this defini-
tion. Such an association, however,
shall be considered as a joint employer
with the employer member if it shares
with the employer member one or more
of the definitional indicia.

Employment and Training Administra-
tion (ETA) means the agency within the
Department of Labor (DOL) which in-
cludes the Office of Foreign Labor
(OFLC).

Job opportunity means a job opening
for temporary, full-time employment
at a place in the United States to
which U.S. workers can be referred.

Office of Foreign Labor Certification
(OFLC) means the organizational com-
ponent within the ETA that provides
national leadership and policy guid-
ance and develops regulations and pro-
cedures to carry out the responsibil-
ities of the Secretary of Labor under
the INA concerning alien workers seek-
ing admission to the United States in
order to work under the Immigration
and Nationality Act, as amended.

Secretary means the Secretary of
Labor or the Secretary’s designee.

State Workforce Agency (SWA) means
the State employment service agency.

Temporary labor certification means
the advice given by the Secretary of
Labor to the United States Citizenship
and Immigration Services (USCIS) of
the Department of Homeland Security
(DHS), pursuant to the regulations of
that agency at 8 CFR 214.2(h)(3)(i), that
(1) there are not sufficient U.S. work-
ers who are qualified and available to
perform the work and (2) the employ-
ment of the alien will not adversely af-
fect the wages and working conditions
of similarly employed U.S. workers.

United States workers means any
worker who, whether U.S. national,
citizen or alien, is legally permitted to
work permanently within the United
States.

(Approved by the Office of Management and
Budget under control number 1205-0015)

[43 FR 10313, Mar. 10, 1978, as amended at 49
FR 18295, Apr. 30, 1984; 52 FR 20524, June 1,
1987; 71 FR 35519, 35521, June 21, 2006]
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§655.201 Temporary labor certifi-

cation applications.

(a) (1) An employer who anticipates a
labor shortage of workers for agricul-
tural or logging employment may re-
quest a temporary labor certification
for temporary foreign workers by fil-
ing, or by having an agent file, in du-
plicate, a temporary labor certification
application, signed by the employer,
with a SWA in the area of intended em-
ployment.

(2) If the temporary labor certifi-
cation application is filed by an agent,
however, the agent may sign the appli-
cation if the application is accom-
panied by a letter from each employer
the agent represents, signed by the em-
ployer, which authorizes the agent to
act on the employer’s behalf and which
states that the employer assumes full
responsibility for the accuracy of the
application, for all representations
made by the agent on the employer’s
behalf, and for the fulfillment of all
legal requirements arising under this
subpart.

(3) If an association of employers
files the application, the association
shall identify and submit documents to
verify whether, in accordance with the
definitions at §655.200, it is: (i) The em-
ployer, (ii) a joint employer with its
member employers, or (iii) the agent of
its employer members.

(b) Every temporary labor certifi-
cation application shall include:

(1) A copy of the job offer which will
be used by the employer (or each em-
ployer) for the recruitment of both
U.S. and foreign workers. The job offer
for each employer shall state the num-
ber of workers needed by the employer,
and shall be signed by the employer.
The job offer shall comply with the re-
quirements of §§655.202 and 653.108 of
this chapter;

(2) The
§655.203; and

(3) The specific estimated date of
need of workers.

(c) The entire temporary labor cer-
tification application shall be filed
with the SWA in duplicate and in suffi-
cient time to allow the State agency to
attempt to recruit U.S. workers locally
and through the Employment Service
intrastate and interstate clearance sys-
tem for 60 calendar days prior to the

assurances required by
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estimated date of need. Section 655.206
requires the OFLC Administrator to
grant or deny the temporary labor cer-
tification application by the end of the
60 calendar days, or 20 days from the
estimated date of need, whichever is
later. That section also requires the
OFLC Administrator to offer employ-
ers an expedited administrative-judi-
cial review in cases of denials of the
temporary labor certification applica-
tions. Following an administrative-ju-
dicial review, the employer has a right
to contest any denial before the DHS
pursuant to 8 CFR 214.2(h)(3)(i). Fi-
nally, employers need time, after the
temporary labor certification deter-
mination, to complete the process for
bringing foreign workers into the
United States, or to bring an appeal of
a denial of an application for the labor
certification. Therefore, employers
should file their temporary labor cer-
tification applications at least 80 days
before the estimated date of need speci-
fied in the application.

(d) Applications may be amended at
any time prior to OFLC Administrator
determination to increase the number
of workers requested in the original ap-
plication for labor certification by not
more than 15 percent without requiring
an additional recruitment period for
U.S. workers. Requests for increases
beyond 15 percent may be approved
only when it is determined that, based
on past experience, the need for addi-
tional workers could not be foreseen
and that a critical need for the workers
would exist prior to the expiration of
an additional recruitment period.

(e) If a temporary labor certification
application, or any part thereof, does
not satisfy the time requirements spec-
ified in paragraph (c) of this section,
and if the exception in paragraph (d) of
this section does not apply, the SWA
shall immediately send both copies di-
rectly to the appropriate OFLC Admin-
istrator. The OFLC Administrator may
then advise the employer and the DHS
in writing that the temporary labor
certification cannot be granted be-
cause, pursuant to the regulations at
paragraph (c) of this section, there is
not sufficient time to test the avail-
ability of U.S. workers. The notice of
denial to the employer shall inform the
employer of the right to administra-

§655.202

tive-judicial review and to ultimately
petition DHS for the admission of the
aliens. In emergency situations, how-
ever, the OFLC Administrator may
waive the time period specified in this
section on behalf of employers who
have not made use of temporary alien
workers for the prior year’s harvest or
for other good and substantial cause,
provided the OFLC Administrator has
sufficient labor market information to
make the labor certification deter-
minations required by 8 CFR
214.2(h)(3)(1).

(Approved by the Office of Management and
Budget under control number 1205-0015)

[43 FR 10313, Mar. 10, 1978, as amended at 49
FR 18295, Apr. 30, 1984; 71 FR 35521, June 21,
2006]

§655.202 Contents of job offers.

(a) So that the employment of aliens
will not adversely affect the wages and
working conditions of similarly em-
ployed U.S. workers, each employer’s
job offer to U.S. workers must offer
U.S. workers at least the same benefits
which the employer is offering, intends
to offer, or will afford, to temporary
foreign workers. Conversely, no job
offer may impose on U.S. workers any
restrictions or obligations which will
not be imposed on the employer’s for-
eign workers. For example, if the em-
ployer intends to advance transpor-
tation costs to foreign workers either
directly or indirectly (by having them
paid by the foreign government in-
volved), the employer must offer to ad-
vance the transportation costs of U.S.
workers.

(b) Except when higher benefits,
wages or working conditions are re-
quired by the provisions of paragraph
(a) of this section, the OFLC Adminis-
trator has determined that, in order to
protect similarly employed U.S. work-
ers from adverse effect with respect to
wages and working conditions, every
job offer for U.S. workers must always
include the following minimal benefit,
wage, and working condition provi-
sions:

(1) The employer will provide the
worker with housing without charge to
the worker. The housing will meet the
full set of standards set forth at 29 CFR
1910.142 or the full set of standards set
forth at part 654, subpart E of this
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chapter, whichever is applicable under
the criteria of 20 CFR 654.401; except
that, for mobile range housing for
sheepherders, the housing shall meet
existing Departmental guidelines.
When it is the prevailing practice in
the area of intended employment to
provide family housing, the employer
will provide such housing to such
workers.

(2) (i) If the job opportunity is cov-
ered by the State workers’ compensa-
tion law, the worker will be eligible for
workers’ compensation for injury and
disease arising out of and in the course
of worker’s employment; or

(ii) If the job opportunity is not cov-
ered by the State workers’ compensa-
tion law, the employer will provide at
no cost to the worker, insurance cov-
ering injury and disease arising out of
and in the course of the worker’s em-
ployment which will provide benefits
at least equal to those provided under
the State workers’ compensation law
for comparable employment;

(3) The employer will provide without
cost to the worker all tools, supplies
and equipment required to perform the
duties assigned and, if any of these
items are provided by the worker, the
employer will reimburse the worker for
the cost of those so provided;

(4) The employer will provide the
worker with three meals a day, except
that where under prevailing practice or
longstanding arrangement at the es-
tablishment workers prepare their
meals, employers need furnish only
free and convenient cooking and kitch-
en facilities. Where the employer pro-
vides the meals, the job offer shall
state the cost to the worker for such
meals. Until a new amount is set pur-
suant to this paragraph (b)(4), the cost
shall not be more than $4.94 per day un-
less the OFLC Administrator has ap-
proved a higher cost pursuant to
§6565.211 of this part. Each year the
charge allowed by this paragraph (b)(4)
will be changed by the 12-month per-
cent change for the Consumer Price
Index for All Urban Consumers for
Food between December of the year
just concluded and December of the
year prior to that. The annual adjust-
ments shall be effective on their publi-
cation by the OFLC Administrator in
the FEDERAL REGISTER.

20 CFR Ch. V (4-1-07 Edition)

(5) (i) The employer will provide or
pay for the worker’s transportation
and daily subsistence from the place,
from which the worker, without inter-
vening employment, will come to work
for the employer, to the place of em-
ployment, subject to the deductions al-
lowed by paragraph (b)(13) of this sec-
tion. The amount of the daily subsist-
ence payment shall be at least as much
as the amount the employer willl
charge the worker for providing the
worker with three meals a day during
employment;

(ii) If the worker completes the work
contract period, the employer will pro-
vide or pay for the worker’s transpor-
tation and daily subsistence from the
place of employment to the place, from
which the worker, without intervening
employment, came to work for the em-
ployer, unless the worker has con-
tracted for employment with a subse-
quent employer who, in that contract,
has agreed to pay for the worker’s
transportation and daily subsistence
expenses from the employer’s worksite
to such subsequent employer’s work-
site; and

(iii) The employer will provide trans-
portation between the worker’s living
quarters and the employer’s worksite
without cost to the worker, and such
transportation will be in accordance
with applicable laws and regulations;

(6) (i) The employer guarantees to
offer the worker employment for at
least three-fourths of the workdays of
the total period during which the work
contract and all extensions thereof are
in effect, beginning with the first
workday after the arrival of the worker
at the place of employment and ending
on the termination date specified in
the work contract, or in its extensions
if any. For purposes of this paragraph,
a workday shall mean any period con-
sisting of 8 hours of work time. An em-
ployer shall not be considered to have
met the work guarantee if the em-
ployer has merely offered work on
three-fourths of the workdays. The
work must be offered for at least three-
fourths of the 8 hour workdays. (That
is, 3 x (number of days x 8 hours.))
Therefore, if, for example, the contract
contains 20 workdays, the worker must
be offered employment for 120 hours
during the 20 workdays. A worker may
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be offered more than 8 hours of work
on a single workday. For purposes of
meeting the guarantee, however, the
worker may not be required to work
for more than 8 hours per workday, or
on the worker’s Sabbath or Federal
holidays;

(ii) If the worker will be paid on a
piece rate basis, the employer will use
the worker’s average hourly earnings
to calculate the amount due under the
guarantee; and

(iii) Any hours which the worker fails
to work when the worker has been of-
fered an opportunity to do so pursuant
to paragraph (b)(6)(i) of this section,
and all hours of work actually per-
formed (including voluntary work over
8 hours in a workday, or on the work-
er’s Sabbath or Federal holidays) may
be counted by the employer in calcu-
lating whether the period of guaran-
teed employment has been met;

(7) (i) The employer will keep accu-
rate and adequate records with respect
to the workers’ earnings, including
field tally records, supporting sum-
mary payroll records, and records
showing: The nature and amount of the
work performed; the number of hours
of work offered each day by the em-
ployer (broken out by hours offered
both in accordance with, and over and
above, the guarantee); the hours actu-
ally worked each day by the worker;
the time the worker began and ended
each workday; the rate of pay; the
worker’s earnings per pay period; and
the amount of and reasons for any and
all deductions made from the worker’s
wages;

(ii) If the number of hours worked by
the worker is less than the number of-
fered in accordance with the guarantee,
the records will state the reason or rea-
sons therefor;

(iii) The records, including field tally
records and supporting summary pay-
roll records, will be made available for
inspection and copying by representa-
tives of the Secretary of Labor, and by
the worker and the worker’s represent-
atives; and

(iv) The employer will retain the
records for not less than three years
after the completion of the contract;

(8) The employer will furnish to the
worker at or before each payday, in one
or more written statements:

§655.202

(i) The worker’s total earnings for
the pay period;

(ii) The worker’s hourly rate or piece
rate of pay;

(iii) The hours of employment which
have been offered to the worker (bro-
ken out by offers in accordance with,
and over and above, the guarantee);

(iv) The hours actually worked by
the worker;

(v) An itemization of all deductions
made from the worker’s wages; and

(vi) If piece rates are used, the units
produced daily;

(9) (i) If the worker will be paid by
the hour, the employer will pay the
worker at least the adverse effect rate;
or

(ii)(A) If the worker will be paid on a
piece rate basis, and the piece rate does
not result at the end of the pay period
in average hourly earnings during the
pay period at least equal to the amount
the worker would have earned had the
worker been paid at the adverse effect
rate, the worker’s pay will be supple-
mented at that time so that the work-
er’s earnings are at least as much as
the worker would have earned during
the pay period if the worker had been
paid at the adverse effect rate.

(B) If the employer who pays on a
piece rate basis requires one or more
minimum productivity standards of
workers as a condition of job retention,
(1) such standards shall be no more
than those applied by the employer in
1977, unless the OFLC Administrator
approves a higher minimum; or (2) if
the employer first applied for tem-
porary labor certification after 1977,
such standards shall be no more than
those normally required (at the time of
that first application) by other employ-
ers for the activity in the area of in-
tended employment, unless the OFLC
Administrator approves a higher min-
imum.

(10) The frequency with which the
worker will be paid (in accordance with
the prevailing practice in the area of
intended employment, or at least bi-
weekly whichever is more frequent);

(11) If the worker voluntarily aban-
dons employment before the end of the
contract period, or is terminated for
cause, the employer will not be respon-
sible for providing or paying for the
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subsequent transportation and subsist-
ence expenses of any worker for whom
the employer would have otherwise
been required to pay such expenses
under paragraph (b)(5)(ii) of this sec-
tion;

(12) If, before the expiration date
specified in the work contract, the
services of the worker are no longer re-
quired for reasons beyond the control
of the employer due to fire or other Act
of God which makes the fulfillment of
the contract impossible, and the OFLC
Administrator so certifies, the em-
ployer may terminate the work con-
tract. In such cases the employer will
make efforts to transfer the worker to
other comparable employment accept-
able to the worker. If such transfer is
not effected, the worker (i) will be re-
turned to the place from which the
worker, without intervening employ-
ment, came to work for the employer
at the employer’s expense; and

(ii) Will be reimbursed the full
amount of any deductions made from
the worker’s pay by the employer for
transportation and subsistence ex-
penses to the place of employment
borne directly or indirectly by the em-
ployer;

(13) The employer will make those
deductions from the worker’s paycheck
which are required by law. The job
offer shall specify all deductions, not
required by law, which the employer
will make from the worker’s paycheck.
All deductions shall be reasonable. The
employer may deduct the cost of the
worker’s transportation and daily sub-
sistence expenses to the place of em-
ployment which were borne directly by
the employer; in such cases, however,
the job offer shall state that the work-
er will be reimbursed the full amount
of such deductions upon the worker’s
completion of 50 percent of the work-
er’s contract period; and

(14) The employer will provide the
worker a copy of the work contract be-
tween the employer and the worker.
The work contract shall contain all of

20 CFR Ch. V (4-1-07 Edition)

the provisions required by paragraphs
(a) and (b) of this section.

(Approved by the Office of Management and
Budget under control number 1205-0015)

[43 FR 10313, Mar. 10, 1978, as amended at 45
FR 14185, Mar. 4, 1980; 49 FR 18295, Apr. 30,
1984; 51 FR 30351, Aug. 26, 1986; 52 FR 11466,
Apr. 9, 1987]

§655.203 Assurances.

As part of the temporary labor cer-
tification application, the employer
shall include assurances, signed by the
employer, that:

(a) The job opportunity is not:

(1) Vacant because the former occu-
pant is on strike or being locked out in
the course of a labor dispute; or

(2) At issue in a labor dispute involv-
ing a work stoppage;

(b) During the period for which the
temporary labor certification is grant-
ed, the employer will comply with ap-
plicable Federal, State and local em-
ployment-related laws, including em-
ployment related health and safety
laws;

(c) The job opportunity is open to all
qualified U.S. workers without regard
to race, color, national origin, sex, or
religion, and is open to U.S. workers
with handicaps who are qualified to
perform the work. No U.S. worker will
be rejected for employment for other
than a lawful job related reason;

(d) The employer will cooperate with
the employment service system in the
active recruitment of U.S. workers
until the foreign workers have de-
parted for the employer’s place of em-
ployment by;

(1) Allowing the employment service
system to prepare local, intrastate and
interstate job orders using the infor-
mation supplied on the employer’s job
offer;

(2) Placing at least two advertise-
ments for the job opportunities in local
newspapers of general circulation.

(i) Bach such advertisement shall de-
scribe the nature and anticipated dura-
tion of the job opportunity; offer at
least the adverse effect wage rate; give
the % guarantee; state that work tools,
supplies and equipment will be pro-
vided by the employer; state that hous-
ing will also be provided, and that
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transportation and subsistence ex-
penses to the worksite will be provided
or paid for by the employer;

(ii) Each advertisement shall direct
interested workers to apply for the job
opportunity at the appropriate office of
the State Workforce Agency in their
area;

(3) Cooperating with the employment
service system in contacting farm
labor contractors, migrant workers and
other potential workers in other areas
of the State and/or Nation by letter
and/or telephone;

(4) Cooperating with the employment
service system in contacting schools,
business and labor organizations, fra-
ternal and veterans organizations, and
non-profit organizations and public
agencies such as sponsors of programs
under the Comprehensive Employment
and Training Act, throughout the area
of intended employment, in order to
enlist them in helping to find U.S.
workers; and

(5) If the employer, or an association
of employers of which the employer is
a member, intends to negotiate and/or
contract with the Government of a for-
eign nation or any foreign association,
corporation or organization in order to
secure foreign workers, making the
same kind and degree of efforts to se-
cure U.S. workers;

(e) From the time the foreign work-
ers depart for the employer’s place of
employment, the employer will provide
employment to any qualified U.S.
worker who applies to the employer
until fifty percent of the period of the
work contract, under which the foreign
worker who is in the job was hired, has
elapsed. In addition, the employer will
offer to provide housing, and the other
benefits, wages, and working condi-
tions required by §655.202, to any such
U.S. worker; and

(f) Performing the other specific re-
cruitment activities specified in the
notice from the OFLC Administrator
required by §655.205(a).

§655.204 Determinations based on
temporary labor certification appli-
cations.

(a) Within two working days after
the temporary labor certification ap-
plication has been filed with it, the
SWA shall mail the duplicate applica-

§655.204

tion directly to the appropriate OFLC
Administrator.

(b) The SWA, using the job offer por-
tion of its copy of the temporary labor
certification application, shall prompt-
ly prepare a local job order and shall
begin to recruit U.S. workers in the
area of intended employment.

(¢c) The OFLC Administrator, upon
receipt of the duplicate temporary
labor certification application, shall
promptly review the application to de-
termine whether it meets the require-
ments of §§655.201-655.203 in order to de-
termine whether the employer’s appli-
cation is (1) timely, and (2) contains of-
fers of wages, benefits, and working
conditions required to ensure that
similarly employed U.S. workers will
not be adversely affected. If the OFLC
Administrator determines that the
temporary labor certification applica-
tion is not timely in accordance with
§655.201 of this subpart, the OFLC Ad-
ministrator may promptly deny the
temporary labor certification on the
grounds that, in accordance with that
regulation, there is not sufficient time
to adequately test the availability of
U.S. workers. If the OFLC Adminis-
trator determines that the application
does not meet the requirements of
§§655.202-655.203 because the wages,
working conditions, benefits, assur-
ances, job offer, etc. are not as re-
quired, the OFLC Administrator shall
deny the certification on the grounds
that the availability of U.S. workers
cannot be adequately tested because
the wages or benefits, etc. do not meet
the adverse effect criteria.

(d) If the certification is denied, the
OFLC Administrator shall notify the
employer in writing of the determina-
tion, with a copy to the SWA. The no-
tice shall:

(1) State the reasons for the denial,
citing the relevant regulations; and

(2) Offer the employer an opportunity
to request an expedited administrative-
judicial review of the denial by an Ad-
ministrative Law Judge. The notice
shall state that in order to obtain such
a review, the employer must, within
five calendar days of the date of the no-
tice, file by facsimile (fax), telegram,
or other means normally assuring next
day delivery a written request for such
a review to the Chief Administrative
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Law Judge of the Department of Labor
(giving the address) and simulta-
neously serve a copy on the OFLC Ad-
ministrator. The notice shall also state
that the employer’s request for review
should contain any legal arguments
which the employer believes will rebut
the basis of the OFLC Administrator’s
denial of certification; and

(3) State that, if the employer does
not request an expedited administra-
tive-judicial review before a an Admin-
istrative Law Judge within the five
days:

(i) The OFLC Administrator will ad-
vise the DHS that the certification
cannot be granted, giving the reasons
therefor, and that an administrative-
judicial review of the denial was of-
fered to the employer but not accepted,
and enclosing, for DHS review, the en-
tire temporary labor certification ap-
plication file; and

(ii) The employer has the oppor-
tunity to submit evidence to the DHS
to rebut the bases of the OFLC Admin-
istrator’s determination in accordance
with the DHS regulation at 8 CFR
214.2(h)(3)(i) but that no further review
of the employer’s application for tem-
porary labor certification may be made
by any Department of Labor official.

(e) If the employer timely requests
an expedited administrative-judicial
review pursuant to paragraph (d)(2) of
this section, the procedures of §655.212
shall be followed.

[43 FR 10313, Mar. 10, 1978, as amended at 59
FR 41876, Aug. 15, 1994; 71 FR 35519, 35521,
June 21, 2006]

§655.205 Recruitment period.

(a) If the OFLC Administrator deter-
mines that the temporary labor certifi-
cation application meets the require-
ments of §§6565.201 through 655.203, the
OFLC Administrator shall promptly
notify the employer in writing, with
copies to the SWA. The notice shall in-
form the employer and the SWA of the
specific efforts which will be expected
from them during the following weeks
to carry out the assurances contained
in §655.203 with respect to the recruit-
ment of U.S. workers. The notice shall
require that the job order be placed
both into intrastate clearance and into
interstate clearance to such States as
the OFLC Administrator shall deter-

20 CFR Ch. V (4-1-07 Edition)

mine to be potential sources of U.S.
workers.

(b) Thereafter, OFLC Administrator,
shall provide overall direction to the
employer and the SWA with respect to
the recruitment of U.S. workers.

(c) By the 60th day of the recruit-
ment period, or 20 days before the date
of need specified in the application,
whichever is later, the OFLC Adminis-
trator, when making a determination
of the availability of U.S. workers,
shall also make a determination as to
whether the employer has satisfied the
recruitment assurances in §655.203. If
the OFLC Administrator concludes
that the employer has not satisfied the
requirement for recruitment of U.S.
workers, the OFLC Administrator shall
deny the temporary labor certification,
and shall immediately notify the em-
ployer in writing with a copy to the
State agency. The notice shall contain
the statements specified in §655.204(d).

(d) If the employer timely requests
an expedited administrative-judicial
review before an Administrative Law
Judge, the procedures in §655.212 shall
be followed.

[43 FR 10313, Mar. 10, 1978, as amended at 71
FR 35519, June 21, 2006]

§655.206 Determinations of U.S. work-
er availability and adverse effect on
U.S. workers.

(a) If the OFLC Administrator, in ac-
cordance with §655.206 has determined
that the employer has complied with
the recruitment assurances, the OFLC
Administrator, by 60th day of the re-
cruitment period, or 20 days before the
date of need specified in the applica-
tion, whichever is later, shall grant the
temporary labor certification for
enough aliens to fill the employer’s job
opportunities for which U.S. workers
are not available. In making this deter-
mination the OFLC Administrator
shall consider as available for a job op-
portunity any U.S. worker who has
made a firm commitment to work for
the employer, including those workers
committed by other authorized persons
such as farm labor contractors and
family heads; such a firm commitment
shall be considered to have been made
not only by workers who have signed
work contracts with the employer, but
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also by those whom the OFLC Adminis-
trator determines are very likely to
sign such a work contract. The OFLC
Administrator shall also count as
available any U.S. worker who has ap-
plied to the employer (or on whose be-
half an application has been made), but
who was rejected by the employer for
other than lawful job-related related
reasons unless the OFLC Adminis-
trator determines that:

(1) Enough qualified U.S. workers
have been found to fill all the employ-
er’s job opportunities; or

(2) The employer, since the time of
the initial determination under
§655.204, has adversely affected U.S.
workers by offering to, or agreeing to
provide to, alien workers better wages,
working conditions, or benefits (or by
offering or agreeing to impose on alien
workers less obligations and restric-
tions) than that offered to U.S. work-
ers.

(b) (1) Temporary labor certifications
shall be considered subject to the con-
ditions and assurances made during the
application process. Temporary labor
certifications shall be for a limited du-
ration such as for ‘‘the 1978 apple har-
vest season” or ‘‘until November 1,
1978, and they shall never be for more
than eleven months. They shall be lim-
ited to the employer’s specific job op-
portunities; therefore, they may not be
transferred from one employer to an-
other.

(2) If an association of employers is
itself the employer, as defined in
§655.200, certifications shall be made to
the association and may be used for
any of the job opportunities of its em-
ployer members and workers may be
transferred among employer members.

(3) If an association of employers is a
joint employer with its employer mem-
bers, as defined in §655.200, the certifi-
cation shall be made jointly to the as-
sociation and the employer members.
In such cases workers may be trans-
ferred among the employer members
provided the employer members and
the association agree in writing to be
jointly and severally liable for compli-
ance with the temporary labor certifi-
cation obligations set forth in this sub-
part.

(c) If the OFLC Administrator denies
the temporary labor certification in

§655.207

whole or part, the OFLC Administrator
shall notify the employer in writing by
means normally assuring next-day de-
livery. The notice shall contain all of
the statements required in §655.204(d).
If a timely request is made for an ad-
ministrative-judicial review by an Ad-
ministrative Law Judge, the proce-
dures of §655.212 shall be followed.

(d)(1) After a temporary labor certifi-
cation has been granted, the employer
shall continue its efforts to actively re-
cruit U.S. workers until the foreign
workers have departed for the employ-
er’s place of employment. The em-
ployer, however, must keep an active
job order on file until the assurance at
§655.203(e) is met.

(2) The State Workforce Agency
(SWA) system shall continue to ac-
tively recruit and refer U.S. workers as
long as there is an active job order on
file.

[43 FR 10313, Mar. 10, 1978, as amended at 59
FR 41876, Aug. 15, 1995; 71 FR 35519, June 21,
2006]

§655.207 Adverse effect rates.

(a) Except as otherwise provided in
this section, the adverse effect rates
for all agricultural and logging em-
ployment shall be the prevailing wage
rates in the area of intended employ-
ment.

(b)(1) For agricultural employment
(except sheepherding) in the States
listed in paragraph (b)(2) of this sec-
tion, and for Florida sugarcane work,
the adverse effect rate for each year
shall be computed by adjusting the
prior year’s adverse effect rate by the
percentage change (from the second
year previous to the prior year) in the
U.S. Department of Agriculture’s
(USDA’s) average hourly wage rates for
field and livestock workers (combined)
based on the USDA Quarterly Wage
Survey. The OFLC Administrator shall
publish, at least once in each calendar
year, on a date or dates he shall deter-
mine, adverse effect rates calculated
pursuant to this paragraph (b) as a no-
tice or notices in the FEDERAL REG-
ISTER.

(2) List of States. Arizona, Colorado,
Connecticut, Florida (other than sugar
cane work), Maine, Maryland, Massa-
chusetts, New Hamsphire, New York,
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Rhode Island, Texas, Vermont, Vir-
ginia, and West Virginia. Other States
may be added as appropriate.

(38) Transition. Notwithstanding para-
graphs (b) (1) and (2) of this section, the
1986 adverse effect rate for agricultural
employment (except sheepherding) in
the following States, and for Florida
sugarcane work, shall be computed by
adjusting the 1981 adverse effect rate
(computed pursuant to 20 CFR
655.207(b)(1), 43 FR 10317; March 10, 1978)
by the percentage change between 1980
and 1985 in the U.S. Department of Ag-
riculture annual average hourly wage
rates for field and livestock workers
(combined) based on the USDA Quar-
terly survey: The States listed at 20
CFR 655.207(b)(2) (1985).

(c) In no event shall an adverse effect
rate for any year be lower than the
hourly wage rate published in 29 U.S.C.
206(a)(1) and currently in effect.

[43 FR 10313, Mar. 10, 1978, as amended at 44
FR 32212, June 5, 1979; 48 FR 40175, Sept. 2,
1983; 50 FR 25708, June 21, 1985; 51 FR 24141,
July 2, 1986; 52 FR 11466, Apr. 9, 1987]

§655.208 Temporary labor certifi-
cation applications involving fraud
or willful misrepresentation.

(a) If possible fraud or willful mis-
representation involving a temporary
labor certification application is dis-
covered prior to a final temporary
labor certification determination, or if
it is learned that the employer or
agent (with respect to an application)
is the subject of a criminal indictment
or information filed in a court, the
OFLC Administrator shall refer the
matter to the DHS for investigation
and shall notify the employer or agent
in writing of this referral. The OFLC
Administrator shall continue to proc-
ess the application and may issue a
qualified temporary labor certification.

(b) If a court finds an employer or
agent innocent of fraud or willful mis-
representation, or if the Department of
Justice decides not to prosecute an em-
ployer or agent, the OFLC Adminis-
trator shall not deny the temporary
labor certification application on the
grounds of fraud or willful misrepresen-
tation. The application, of course, may
be denied for other reasons pursuant to
this subpart.

20 CFR Ch. V (4-1-07 Edition)

(c) If a court or the DHS determines
that there was fraud or willful mis-
representation involving a temporary
labor certification application, the ap-
plication shall be deemed invalidated,
processing shall be terminated, and the
application shall be returned to the
employer or agent with the reasons
therefor stated in writing.

§655.209 Invalidation
labor certifications.

of temporary

After issuance, temporary labor cer-
tifications are subject to invalidation
by the DHS upon a determination,
made in accordance with that agency’s
procedures or by a Court, of fraud or
willful misrepresentation of a material
fact involving the temporary labor cer-
tification application. If evidence of
such fraud or willful misrepresentation
becomes known to the OFLC Adminis-
trator, the OFLC Administrator shall
notify the DHS in writing.

[43 FR 10313, Mar. 10, 1978, as amended at 71
FR 35520, June 21, 2006]

§655.210 Failure of employers to com-
ply with the terms of a temporary
labor certification.

(a) If, after the granting of a tem-
porary labor certification, the OFLC
Administrator has probable cause to
believe that an employer has not lived
up to the terms of the temporary labor
certification, the OFLC Administrator
shall investigate the matter. If the
OFLC Administrator concludes that
the employer has not complied with
the terms of the labor certification, the
OFLC Administrator may notify the
employer that it will not be eligible to
apply for a temporary labor certifi-
cation in the coming year. The notice
shall be in writing, shall state the rea-
sons for the determination, and shall
offer the employer an opportunity to
request a hearing within 30 days of the
date of the notice. If the employer re-
quests a hearing within the 30-day pe-
riod, the OFLC Administrator shall fol-

low the procedures set forth at
§658.421(i) (1), (2) and (3) of this chapter.
The procedures contained in

§§658.421(j), 658.422 and 658.423 of this

chapter shall apply to such hearings.
(b) No other penalty shall be imposed

by the employment service on such an
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employer other than as set forth in
paragraph (a) of this section.

§655.211 Petition for
charges.

higher meal

(a) Until a new amount is set pursu-
ant to this paragraph (a), the OFLC
Administrator may permit an em-
ployer to charge workers up to $6.17 for
providing them with three meals per
day, if the employer justifies the
charge and submits to the OFLC Ad-
ministrator the documentary evidence
required by paragraph (b) of this sec-
tion. A denial in whole or in part shall
be reviewable as provided in §655.212 of
this part. Each year the maximum
charge allowed by this paragraph (a)
will be changed by the 12-month per-
cent change for the Consumer Price
Index for All Urban Consumers for
Food between December of the year
just concluded and December of the
year prior to that. The annual adjust-
ments shall be effective on their publi-
cation by the OFLC Administrator in
the FEDERAL REGISTER.

(b) Evidence submitted shall include
the cost of goods and services directly
related to the preparation and serving
of meals, the number of workers fed,
the number of meals served and the
number of days meals were provided.
The cost of the following items may be
included: Food; kitchen supplies other
than food, such as lunch bags and soap;
labor costs which have a direct relation
to food service operations, such as
wages of cooks and restaurant super-
visors; fuel, water, electricity, and
other utilities used for the food service
operations; other costs directly related
to the food service operation. Charges
for transportation, depreciation, over-
head, and similar charges may not be
included. Receipts and other cost
records for a representative pay period
shall be available for inspection by the
Secretary’s representatives for a period
of one year.

(Approved by the Office of Management and
Budget under control number 1205-0015)

[43 FR 10313, Mar. 10, 1978, as amended at 49
FR 18295, Apr. 30, 1984; 51 FR 30351, Aug. 26,
1986]

§655.215

§655.212 Administrative-judicial re-
views.

(a) Whenever an employer has re-
quested an administrative-judicial re-
view of a denial of an application or a
petition in accordance with
§§655.204(d), 655.205(d), 655.206(c), or
655.211, the Chief Administrative Law
Judge shall immediately assign an Ad-
ministrative Law Judge to review the
record for legal sufficiency, and the
OFLC Administrator shall send a cer-
tified copy of the case file to the Chief
Administrative Law Judge by means
normally assuring next day delivery.
The Administrative Law Judge shall
not have authority to remand the case
and shall not receive additional evi-
dence. Any countervailing evidence ad-
vanced after decision by the OFLC Ad-
ministrator shall be subject to provi-
sions of 8 CFR 214.2(h)(3)(i).

(b) The Administrative Law Judge,
within five working days after receipt
of the case file shall, on the basis of the
written record and due consideration of
any written memorandums of law sub-
mitted, either affirm, reverse or mod-
ify the OFLC Administrator’s denial by
written decision. The decision of the
Administrative Law Judge shall speci-
fy the reasons for the action taken and
shall be immediately provided to the
employer, OFLC Administrator, and
DHS by means normally assuring next-
day delivery. The Administrative Law
Judge’s decision shall be the final deci-
sion of the Department of Labor and no
further review shall be given to the
temporary labor certification deter-
mination by any Department of Labor
official.

[69 FR 41876, Aug. 15, 1994, as amended at 71
FR 35520, 35521, June 21, 2006]

§655.215 Territory of Guam.

Subpart C of this part does not apply
to temporary employment in the Terri-
tory of Guam, and the Department of
Labor does not certify to the United
States Citizenship and Immigration
Services of the Department of Home-
land Security (DHS) the temporary em-
ployment of nonimmigrant aliens
under H-2B visas in the Territory of
Guam. Pursuant to DHS regulations,
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that function is performed by the Gov-
ernor of Guam, or the Governor’s des-
ignated representative within the Ter-
ritorial Government.

[66 FR 56876, Nov. 6, 1991, as amended at 71
FR 35521, June 21, 2006]

Subpart D—Attestations by Facili-
ties Using  Nonimmigrant
Aliens as Registered Nurses

SOURCE: 59 FR 882, 897, Jan. 6, 1994, unless
otherwise noted.

§655.300 Purpose and scope of sub-
parts D and E.

(a) Purpose. The Immigration and Na-
tionality Act (INA) establishes the H-
1A program to provide relief for the
nursing shortage crisis. Subpart D of
this part sets forth the procedure by
which health care facilities seeking to
use nonimmigrant registered nurses
may submit attestations to the Depart-
ment of Labor relating to the effects of
the nursing shortage on their oper-
ations, their efforts to recruit and re-
tain United States workers as reg-
istered nurses and certain information
on wages and working conditions for
nurses at the facility. Subpart E of this
part sets forth complaint, investiga-
tion, and penalty provisions with re-
spect to such attestations.

(b) Procedure. The INA establishes a
procedure for health care facilities to
follow in seeking admission to the
United States for, or use of, non-
immigrant nurses under H-1A visas.
The procedure is designed to reduce re-
liance on nonimmigrant nurses in the
future, and calls of the health care fa-
cility to attest, and be able to dem-
onstrate, that, e.g., there would be sub-
stantial disruption to health services
without the nonimmigrant nurses and
that it is taking timely and significant
steps to develop, recruit, and retain
U.S. nurses. Subparts D and E of this
part set forth the specific requirements
for those procedures.

(c) Applicability. (1) Subparts D and E
of this part apply to all facilities that
seek the temporary admission or use of
nonimmigrants as registered nurses.

(2) During the period that the provi-
sions of appendix 1603.D.4 of Annex 1603
of the North American Free Trade

20 CFR Ch. V (4-1-07 Edition)

Agreement (NAFTA) apply, subparts D
and E of this part shall apply to the
entry of a nonimmigrant who is a cit-
izen of Mexico under and pursuant to
the provisions of section D of Annex
1603 of NAFTA.

§655.301 Overview of process.

This section provides a context for
the attestation process, to facilitate
understanding by health care facilities
that may seek nonimmigrant nurses
under H-1A visas.

(a) Federal agencies’ responsibilities.
The United States Department of
Labor (DOL), Department of Justice,
and Department of State are involved
in the H-1A visa process. Within DOL,
the Employment and Training Admin-
istration (ETA) and the Employment
Standards Administration (ESA) have
responsibility for different aspects of
the process.

(b) Health care facility’s attestation re-
sponsibilities. Bach health care facility
seeking one or more H-1A nurses shall,
as the first step, submit an attestation
on Form ETA 9029, as described in
§6565.310 of this part, to the designated
regional office of the Employment and
Training Administration (ETA) of
DOL. If the attestation is found to
meet the requirements set at §655.310
(a) through (k) of this part, ETA shall
accept the attestation for filing, shall
return the cover form of the accepted
attestation to the health care facility,
and shall notify the Immigration and
Naturalization Service (INS) of the De-
partment of Justice of the filing. As
discussed in §655.310 of this part, if the
facility proposes to utilize alternative
methods to comply with Attestation
Elements I and/or IV, or asserts that
taking a second timely and significant
step under Element IV would be unrea-
sonable, or claims a bona fide medical
emergency exemption from Element IV
as a worksite using one or more H-1A
nurses through a nursing contractor
only, additional supporting informa-
tion and ETA review shall be required.

(c) Visa petitions. Upon ETA’s accept-
ance of the filing, the health care facil-
ity may then file with INS H-1A visa
petitions for the admission of H-1A
nurses, or to extend the stay of alien
nurses currently working at the facil-
ity. the facility shall attach a copy of
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the accepted attestation form (Form
ETA 9029) to the visa petition filed
with INS. At the same time that the
facility files a visa petition with INS,
it shall also send a copy of the visa pe-
tition with INS, it shall also send a
copy of the visa petition to the Chief,
Division of Foreign Labor Certifi-
cations, U.S. Employment Service,
Employment and Training Administra-
tion, Department of Labor, 200 Con-
stitution Avenue, NW., room N-4456,
Washington, DC 20210.

(d) Visa issuance. INS assures that the
nonimmigrants possess the required
qualifications and credentials to be
employed as nurses. See 8 U.S.C.
1182(m)(1)). The Department of State is
responsible for issuing the visa.

(e) Board of Alien Labor Certification
Appeals (BALCA) review of attestations
accepted and not accepted for filing. The
decision whether or not to accept for
filing an attestation which ETA has re-
viewed, that is: an attestation where
the facility is attesting to alternative
methods of compliance with Element I
and/or Element IV; an attestation
where the facility is claiming that tak-
ing a second timely and significant
step would not be reasonable; and/or an
attestation where a facility that is not
an employer of H-1A nurses is claiming
a bond fide medical emergency as the
basis for requesting a waiver of Ele-
ment IV; may be appealed by any inter-
ested party to the BALCA.

(f) Complaints. Complaints concerning
misrepresentation in the attestation or
failure of the health care facility to
carry out the terms of the attestation
may be filed with the Wage and Hour
Division (Division), Employment
Standards Administration (ESA) of
DOL, according to the procedures set
forth in subpart E of this part. Com-
plaints of ‘“misrepresentation” may in-
clude assertions that a facility’s attes-
tations of compliance failed to meet
the regulatory standards for attesta-
tion elements under which the attesta-
tion was accepted by ETA for filing
without ETA review. The Division
shall then investigate, and, where ap-
propriate, after an opportunity for a
hearing, assess sanctions and penalties.
Subpart E of this part also provides
that interested parties may obtain an
administrative law judge hearing and

§655.302

may seek the Secretary’s review of the
administrative law judge’s decision.

§655.302 Definitions.

For the purposes of subparts D and E
of this part:

Accepted for filing means that the at-
testation and supporting documenta-
tion submitted by the health care facil-
ity have been received by the Employ-
ment and Training Administration of
the Department of Labor (DOL) and
have been found to be in compliance
with the attestation requirements in
§655.310 of this part.

Act and INA mean the Immigration
and Nationality Act, as amended, 8
U.S.C. 1101 et seq.

Administrative law judge means an of-
ficial appointed pursuant to 5 U.S.C.
3105.

Administrator means the Adminis-
trator of the Wage and Hour Division,
Employment Standards Administra-
tion, Department of Labor, and such
authorized representatives as may be
designated to perform any of the func-
tions of the Administrator under sub-
parts D and E of this part.

Attorney General means the chief offi-
cial of the U.S. Department of Justice
or the Attorney General’s designee.

Board of Alien Labor Certification Ap-
peals (BALCA) means a panel of one or
more administrative law judges who
serve on the permanent Board of Alien
Labor Certification Appeals estab-
lished by 20 CFR Part 656. BALCA con-
sists of administrative law judges as-
signed to the Department of Labor and
designated by the Chief Administrative
Law Judge to be members of the Board
of Alien Labor Certification Appeals.

Bona fide medical emergency means a
situation in which the services of one
or more H-1A contract nurses are nec-
essary at a worksite facility (which
itself does not employ an H-1A nurse)
to prevent death or serious impairment
of health, and, because of the danger to
life or health, nursing services for such
situation are not elsewhere available in
the geographic area.

Certifying Officer means a Depart-
ment of Labor official, or such offi-
cial’s designee, who makes determina-
tions about whether or not H-1A attes-
tations are acceptable for filing.
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Chief Administrative Law Judge means
the chief official of the Office of the
Administrative Law Judges of the De-
partment of Labor or the Chief Admin-
istrative Law Judge’s designee.

Chief, Division of Foreign Labor Certifi-
cations, USES means the chief official
of the Division of Foreign Labor Cer-
tifications within the United States
Employment Service, Employment and
Training Administration, Department
of Labor, or the designee of the Chief,
Division of Foreign Labor Certifi-
cations, USES.

Date of filing means the date an attes-
tation is ‘“‘accepted for filing”’ by ETA.

Department and DOL mean the United
States Department of Labor.

Director means the chief official of
the United States Employment Service
(USES), Employment and Training Ad-
ministration, Department of Labor, or
the Director’s designee.

Division means the Wage and Hour
Division of the Employment Standards
Administration, DOL.

Employer means a person, firm, cor-
poration, or other association or orga-
nization involved in the direct provi-
sion of health care services, which:

(1) Suffers or permits a person to
work;

(2) Has a location within the United
States to which U.S. workers may be
referred for employment;

(3) Proposes to employ workers at a
place within the United States; and

(4) Has an employer-employee rela-
tionship with respect to employees
under subpart D and E of this part, as
indicated by the fact that it may hire,
pay, fire, supervise or otherwise con-
trol the work of such employee.

Employment means full-time work by
an employee for an employer/health
care facility other than oneself. ‘“Full-
time work” means work where the
nurse is regularly scheduled to work 40
hours or more per week, unless the fa-
cility documents as part of its attesta-
tion that it is common practice for the
occupation at the facility or for the oc-
cupation in the geographic area for
nurses to work fewer hours per week.

Employment and Training Administra-
tion (ETA) means the agency within the
Department of Labor (DOL) which in-
cludes the United States Employment
Service (USES).
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Employment Standards Administration
(ESA) means the agency within the De-
partment of Labor (DOL) which in-
cludes the Wage and Hour Division.

Facility means a user of nursing serv-
ices with either a single site or a group
of contiguous locations at which it pro-
vides health care services. ‘“‘Facility”
includes an employer of registered
nurses which provides health care serv-
ices in a home or other setting, such as
a hospital, nursing home, or other site
of employment, not owned or operated
by the employer (e.g., a visiting nurse
association or a nursing contractor).
“Facility’’ also includes a private
household which employs or seeks to
employ one or more H-1A nurses, but
does not include a private household
which uses H-1A nurses only through a
nursing contractor. Groups of struc-
tures which form a campus or separate
buildings across the street from omne
another are a single facility. However,
separate buildings or areas which are
not physically connected or in imme-
diate proximity are a single health
care facility if they are in reasonable
geographic proximity, used for the
same purpose, and share the same nurs-
ing staff and equipment. An example is
an entity which manages a nursing
home and a hospital in the same area
and which regularly shifts or rotates
the nurses between the two. Non-con-
tiguous sites, even within the same ge-
ographic area, which do not share the
same nursing staff and operational pur-
poses are not a single facility. For ex-
ample, hospitals which are located on
opposite sides of a municipality, but
which are managed or owned by a sin-
gle entity, are separate facilities if
they do not regularly share nursing
staff and operational purpose.

Geographic area means the area with-
in normal commuting distance of the
place (address) of the intended work-
site. If the geographic area does not in-
clude a sufficient number of facilities
to make a prevailing wage determina-
tion, the term ‘‘geographic area’ shall
be expanded (by the State employment
service, unless directed not to do so by
the Director) with respect to the at-
testing facility to include a sufficient
number of facilities to permit a pre-
vailing wage determination to be
made. If the place of the intended
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worksite is within a Metropolitan Sta-
tistical Area (MSA), any place within
the MSA may be deemed to be within
normal commuting distance of the
place of intended employment.

Governor means the chief elected offi-
cial of a State or the Governor’s des-
ignee.

H-1A4 nurse means any nonimmigrant
alien admitted to the United States to
perform services as a nurse under sec-
tion 101(a)(15)(H)(i)(a) of the Act (8
U.S.C. 1101(a)(A5)(H)({)(a)).

Immigration and Naturalization Service
(INS) means the component of the De-
partment of Justice which makes the
determination under the Act on wheth-
er to grant visa petitions to petitioners
seeking the admission of non-
immigrant nurses under H-1A visas.

Layoff means any involuntary sepa-
ration of one or more staff nurses with-
out cause/prejudice. If a staff nurse is
separated from one specialized activity
and is offered retraining and retention
at the same facility in another activity
involving direct patient care at the
same wage and status, but refuses such
training and retention, such separation
shall not constitute a layoff. The layoff
provision applies to staff nurses only,
not to other health occupations. If the
position occupied by the staff nurse is
covered by a collective bargaining
agreement, the collective bargaining
agreement definition of ‘‘layoff” (Gf
any) shall apply to that position.

Lockout means a labor dispute involv-
ing a work stoppage, wherein an em-
ployer withholds work from its em-
ployees in order to gain a concession
from them.

Nurse means a person who is or will
be authorized by a State Board of Nurs-
ing to engage in registered nursing
practice in a State or U.S. territory or
possession at a facility which provides
health care services. A staff nurse
means a nurse who provides nursing
care directly to patients. In order to
qualify under this definition of ‘“‘nurse”
the alien shall:

(1) Have obtained a full and unre-
stricted license to practice nursing in
the country where the alien obtained
nursing education, or have received
nursing education in the United States
or Canada;
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(2) Have passed the examination
given by the Commission on Graduates
for Foreign Nursing Schools (CGFNS),
or have obtained a full and unre-
stricted (permanent) license to prac-
tice as a registered nurse in the state
of intended employment, or have ob-
tained a full and unrestricted (perma-
nent) license in any state or territory
of the United States and received tem-
porary authorization to practice as a
registered nurse in the state of in-
tended employment; and,

(3) Be fully qualified and eligible
under the laws (including such tem-
porary or interim licensing require-
ments which authorize the nurse to be
employed) governing the place of in-
tended employment to practice as a
registered nurse immediately upon ad-
mission to the United States, and be
authorized under such laws to be em-
ployed by the employer. For purposes
of this paragraph, the temporary or in-
terim licensing may be obtained imme-
diately after the alien enters the
United States and registers to take the
first available examination for perma-
nent licensure.

Nursing contractor means an entity
that employs registered nurses and
supplies these nurses, on a temporary
basis and for a fee, to health care fa-
cilities or private homes.

Prevailing wage means the average
wage paid to similarly employed reg-
istered nurses within the geographic
area.

Secretary means the Secretary of
Labor or the Secretary’s designee.

Similarly employed means employed
by the same type of facility (acute care
or long-term care) and working under
like conditions, such as the same shift,
on the same days of the week, and in
the same specialty area.

State means one of the 50 States, the
District of Columbia, Puerto Rico, the
U.S. Virgin Islands, and Guam.

State employment security agency
(SESA) means the State agency des-
ignated under section 4 of the Wagner-
Peyser Act to cooperate with USES in
the operation of the national system of
public employment offices.

Strike means a labor dispute wherein
employees engage in a concerted stop-
page or work (including stoppage by
reason of the expiration of a collective-
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bargaining agreement) or engage in
any concerted slowdown or other con-
certed interruption of operations.

United States Employment Service
(USES) means the agency of the De-
partment of Labor, established under
the Wagner-Peyser Act, which is
charged with administering the na-
tional system of public employment of-
fices.

United States (U.S.) nurse means any
nurse who is a U.S. citizen; is a U.S.
national; is lawfully admitted for per-
manent residence; is granted the status
of an alien admitted for temporary res-
idence under 8 U.S.C. 1160(a), 1161(a), or
125ba(a)(1); is admitted as a refugee
under 8 U.S.C. 1157; or is granted asy-
lum under 8 U.S.C. 1158.

United States (U.S.) worker means any
worker who is a U.S. citizen; is a U.S.
national; is lawfully admitted for per-
manent residence; is granted the status
of an alien lawfully admitted for tem-
porary residence under 8 U.S.C. 1160(a),
1161(a), or 12565(a)(1); is admitted as a
refugee under 8 U.S.C. 1157; or is grant-
ed asylum under 8 U.S.C. 1158.

United States is defined at 8 U.S.C.
1101(a)(38).

Worksite means the health care facil-
ity or home where the nurse is involved
in the practice of nursing. It is pos-
sible, in the case of nursing contrac-
tors, that the employer’s physical loca-
tion and the worksite facility’s phys-
ical location will differ.

§655.310 Attestations.

(a) Who may submit attestations? Any
entity meeting the definition of ‘‘facil-
ity’’ in §655.302, may submit an attesta-
tion. The attestation shall include: a
completed Form ETA 9029, which shall
be signed by the chief executive officer
of the facility (or the chief executive
officer’s designee); and explanatory
statements prescribed in paragraphs (c)
through (k) of this section. A nursing
contractor that seeks to employ non-
immigrant nurses shall file its own at-
testation (including Form ETA 9029 and
explanatory statements) as prescribed
by this section, and, as part of its own
attestation, shall attest that it shall
refer H-1A nurses only to facilities
that, with the exception of private
households which themselves do not
employ H-1A nurses, have current and
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valid attestations on file with ETA.
Subparts D and E of this part shall
apply both to the nursing contractor
and to the worksite facility.

(b) Where should attestations be sub-
mitted? Attestations shall be submitted,
by U.S. mail or private carrier, to the
U.S. Department of Labor ETA Re-
gional Office which has jurisdiction
over the geographic area where the H-
1A nurse will be employed, as des-
ignated by the Chief, Division of For-
eign Labor Certifications, USES. The
addresses of the Certifying Officers are
set forth in the instructions to Form
ETA 9029.

(c) What should be submitted?—(1)
Form ETA 9029 and explanatory state-
ments.

(i) A completed and dated original
Form ETA 9029, containing the required
attestation elements and the original
signature of the chief executive officer
of the facility, shall be submitted,
along with two copies of the completed,
(signed, and dated) Form ETA 9029.
(Copies of Form ETA 9029 are available
at the address listed in paragraph (b) of
this section.) In addition, explanations,
where required, for the required attes-
tation elements as to what documenta-
tion is available at the facility and how
such documentation indicates compli-
ance with the regulatory standards as
prescribed in paragraphs (d) through (i)
of this section. In addition,

(A) If the facility is a nursing con-
tractor, the special attestation ele-
ment in paragraph (j) of this section; or

(B) If the facility is a worksite (other
than a private household which itself
does not employ, seek to employ, or
file a visa petition on behalf of an H-1A
nurse), which will use H-1A nurses only
through a nursing contractor, the spe-
cial attestation element in paragraph
(k) of this section, shall be submitted
in triplicate with the Form ETA 9029.

(ii) If the facility is proposing to
meet alternative standards for substan-
tial disruption (Element I) and/or the
taking of timely and significant steps
(Element IV), an explanation of the
standards being proposed and an expla-
nation of how these proposed standards
are of comparable significance to those
set forth in the statute shall be sub-
mitted in triplicate. If the facility is
attesting that it can only take one
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timely and significant step (Element
IV), it shall submit an explanation, in
triplicate, demonstrating that taking a
second step is unreasonable. If the fa-
cility uses H-1A nurses only through a
nursing contractor, but claims a bona
fide medical emergency exemption
from Element IV, it shall submit a
written explanation, in triplicate, dem-
onstrating the existence of such an
emergency. DOL may request addi-
tional explanation and/or documenta-
tion from a facility in the process of
determining acceptability in cases de-
scribed in this paragraph (¢)(1)(ii).

(2) Attestation elements. The attesta-
tion elements referenced in paragraph
(c)(1) of this section are mandated by
section 212(m)(2)(A) of the Act (8 U.S.C.
1182(m)(2)(A)). Section 212(m)(2)(A) of
the Act requires covered facilities to
attest as follows:

(i) The attestation referred to in sec-
tion 101(a)(15)(H)(i)(a) of the Act, with
respect to a facility for which an alien
will perform services, is an attestation
as to the following:

(A) There would be a substantial dis-
ruption through no fault of the facility
in the delivery of health care services
of the facility without the services of
such an alien or aliens.

(B) The employment of the aliens
will not adversely affect the wages and
working conditions of registered nurses
similarly employed.

(C) The aliens employed by the facil-
ity will be paid the wage rate for reg-
istered nurses similarly employed by
the facility.

(D) Either—(I) The facility has taken
and is taking timely and significant
steps designed to recruit and retain
sufficient registered nurses who are
United States citizens or immigrants
who are authorized to perform nursing
services, in order to remove as quickly
as reasonably possible the dependence
of the facility on nonimmigrant reg-
istered nurses, or

(2) The facility is subject to an ap-
proved State plan for the recruitment
and retention of nurses (described in
section 212(m)(3) of the Act; 8 U.S.C.
1182(m)(3)).

(E) There is not a strike or lockout
in the course of a labor dispute, and
the employment of such an alien is not
intended or designed to influence an
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election for a bargaining representa-
tive for registered nurses of the facil-
ity.

(F) At the time of the filing of the pe-
tition for registered nurses under sec-
tion 101(a)(15)(H)(i)(a) of the Act, no-
tice of the filing has been provided by
the facility to the bargaining rep-
resentative of the registered nurses at
the facility or, where there is no such
bargaining representative, notice of
the filing has been provided to reg-
istered nurses at the facility through
posting in conspicuous locations.

(ii) A facility is considered not to
meet paragraph (¢)(2)(i)(A) of this sec-
tion (relating to an attestation of a
substantial disruption in delivery of
health care services) if the facility,
within the previous year, has laid off
registered nurses. A facility which lays
off a registered nurse other than a staff
nurse still meets the ‘“‘no layoff’ re-
quirement if, in its attestation, it at-
tests that it will not replace the nurse
with an H-1A nurse (either through
promotion or otherwise) for a period of
1 year after the date of the layoff.
Nothing in paragraph (¢)(2)(i)(D) of this
section shall be construed as requiring
a facility to have taken significant
steps described in such paragraph be-
fore December 18, 1989 (i.e., the date of
enactment of the Immigration Nursing
Relief Act of 1989).

(d) The first attestation element: sub-
stantial disruption. The facility shall at-
test that ‘“‘there would be substantial
disruption through no fault of the fa-
cility in the delivery of health care
services of the facility without the
services of such an alien or aliens.”
This element shall be met if the facil-
ity provides the following information:

(1) Layoffs. The facility shall attest
that it has not laid off nurses during
the 12-month period prior to submit-
ting the attestation. A facility which
lays off a registered nurse other than a
staff nurse still meets the ‘‘no layoff”
requirement if, in its attestation it at-
tests that it will not replace the nurse
with an H-1A nurse (either through
promotion or otherwise) for a period of
1 year after the date of the layoff.

(2) Nursing shortage. (i) The facility
shall attest to one of the following:
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(A) It has a current nurse vacancy
rate of 7 percent or more. An explana-
tory statement does not have to be
submitted for this attestation element,
but documentation to support this at-
testation shall be maintained at the fa-
cility and shall be available for review
in accordance with §655.350(b).

(B) It is unable to utilize 7 percent or
more of its total beds due to a shortage
of nurses. An explanatory statement
does not have to be submitted for this
attestation element, but supporting
documentation for this attestation
shall be maintained at the facility and
shall be available for review in accord-
ance with §655.350(b).

(C) It has had to eliminate or curtail
the delivery of essential health care
services due to a shortage of nurses,
and provide brief explanatory informa-
tion about the essential services elimi-
nated or curtailed by the facility due
to a nursing shortage, what docu-
mentation is available at the facility
to substantiate this attestation, where
this documentation is located and can
be reviewed, and the applicable time
period of the documentation.

(D) It has been unable to effect estab-
lished plans to provide needed new
health care services in the community
due to a shortage of nurses, and pro-
vide brief explanatory information
about needed new services that have
not been implemented by the facility
due to a nursing shortage and which
will be implemented with the avail-
ability of H-1A nurses, what docu-
mentation is available at the facility
to substantiate this attestation, where
this documentation is located and can
be reviewed, and the applicable time
period of the documentation.

(ii) Other substantial disruption. When
an attesting facility finds that the in-
dicators in paragraphs (d)(2)di) (A)
through (D) of this section cannot be
demonstrated, or that such indicators
are inappropriate to that facility, but
that without the services of H-1A
nurses, substantial disruption in the
delivery of health care services of the
facility still would occur due to a
shortage or nurses, the facility shall
provide an explanation of how a short-
age of nurses has caused a ‘‘substantial
disruption” in the delivery of its
health care services. Such explanation
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shall be sufficient to provide a clear
showing of ‘‘substantial disruption” in
the delivery of specific health care
services due to a shortage of nurses,
and shall clearly explain why the indi-
cators in paragraphs (d)(2)(i) (A)
through (D) of this section cannot be
met by or are inappropriate to that fa-
cility. In addition to the documenta-
tion required to be maintained by at-
testing facilities described in para-
graph (d)(3) of this section, facilities
attesting under this paragraph also
shall maintain and make available for
inspection (as described elsewhere in
this section) such additional docu-
mentation as is necessary to substan-
tiate such claim of substantial disrup-
tion.

(38) Documentation of facility’s nursing
positions. The attesting facility shall
maintain and make available for in-
spection (as described in §655.350(b))
documentation substantiating:

(i) The total number of nursing posi-
tions at the facility;

(ii) The number of nursing vacancies
at the facility during a 12-month period
ending no later than 3 months prior to
submittal of the attestation;

(iii) The number of nurses who left
the facility during the same 12-month
period;

(iv) The number of nurses hired by
the facility during the same 12-month
period;

(v) The overall staffing pattern for
nursing positions at the facility; and

(vi) A description of the facility’s ef-
forts to recruit U.S. nurses during the
same 12-month period. The documenta-
tion on numbers of nurses, maintained
for the purposes of this paragraph
(d)(3), shall be broken out by numbers
of U.S. nurses, nurses admitted under
H-1 visas, nurses admitted under H-1A
visas, nurses admitted under other
nonimmigrant visas, and other nurses.

(e) The second attestation element: no
adverse effect. The facility shall attest
that ‘‘the employment of the alien will
not adversely affect the wages and
working conditions of registered nurses
similarly employed.”

(1) Wages. To meet the requirement
of no adverse effect on wages, the facil-
ity shall attest that it shall pay each
nurse of the facility at least the pre-
vailing wage for the occupation in the
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geographic area. The facility shall pay
the higher of the wage required pursu-
ant to this paragraph (e) or the wage
required pursuant to paragraph (f) of
this section (i.e., the third attestation
element: facility wage).

(1) State employment security deter-
mination. The facility does not inde-
pendently determine the prevailing
wage. The State employment security
agency (SESA) shall determine the pre-
vailing wage for similarly employed
nurses in the geographic area in ac-
cordance with administrative guide-
lines or regulations issued by ETA. The
facility shall request the appropriate
prevailing wage from the SESA not
more than 90 days prior to the date the
attestation is submitted to ETA. Once
a facility obtains a prevailing wage de-
termination from the SESA and files
an attestation supported by that pre-
vailing wage determination, the facil-
ity shall be deemed to have accepted
the prevailing wage determination as
accurate and appropriate (both to the
occupational classification and wage)
and thereafter shall not contest the le-
gitimacy of the prevailing wage deter-
mination in an investigation or en-
forcement action. A facility may chal-
lenge a SESA prevailing wage deter-
mination through the Employment
Service complaint system. See 20 CFR
part 658, Subpart E. A facility which
challenges a SESA prevailing wage de-
termination shall obtain in final ruling
from the Employment Service prior to
filing an attestation. Any such chal-
lenge shall not require the SESA to di-
vulge any employer wage data which
was collected under the promise of con-
fidentiality.

(ii) Collectively bargained wage rates.
Where wage rates for nurses at a facil-
ity are the result of arms-length col-
lective bargaining, those rates shall be
considered ‘‘prevailing’’ for that facil-
ity for the purposes of this subpart.

(iii) Total compensation package. The
prevailing wage finding under this
paragraph (e)(1) relates to wages only.
However, each item in the total com-
pensation package for U.S., H-1A, and
other nurses employed by the facility
shall be the same within a given facil-
ity, including such items as housing as-
sistance and other perquisites.
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(iv) Documentation of pay and total
compensation. The facility shall main-
tain documentation summarizing its
pay schedule and compensation pack-
age for nurses. See §655.350(b). The
summary shall cover each category of
nursing position in which H-1A nurses
are or will be hired or promoted into
and each category of nursing position
in which H-1A nurses (or nurses admit-
ted on H-1 visas) have been hired or
promoted into. Categories of nursing
positions not covered by the docu-
mentation shall not be covered by the
attestation, and, therefore, such posi-
tions shall not be filled or held by H-1A
nurses.

(2) Working conditions. To meet the
requirement of no adverse effect on
working conditions, the facility shall
attest that it shall afford equal treat-
ment to U.S. and H-1A nurses with the
same seniority, with respect to such
working conditions as the number and
scheduling of hours worked (including
shifts, straight days, weekends); vaca-
tions; wards and clinical rotations; and
overall staffing-patient patterns.

(f) The third attestation element: facil-
ity/employer wage. The facility employ-
ing or seeking to employ the alien
shall attest that ‘‘the alien employed
by the facility will be paid the wage
rate for registered nurses similarly em-
ployed by the facility.” The facility
shall maintain documentation substan-
tiating compliance with this attesta-
tion which shall include a description
of the factors taken into consideration
by the facility in making compensa-
tion decisions for nurses and the facil-
ity pay schedule for nurses maintained
pursuant to paragraph (e)(1) of this sec-
tion. See §655.350(b). The facility shall
pay the higher of the wage required
pursuant to this paragraph (f) or the
wage required pursuant to paragraph
(e) of this section (i.e., the second at-
testation element: no adverse effect).

(g) The fourth attestation element: time-
ly and significant steps; or State plan.
The facility may satisfy the fourth at-
testation element by satisfying Alter-
native I in paragraph (g)(1) of this sec-
tion or by satisfying Alternative II in
paragraph (g)(2) of this section.

(1) Alternative I: Timely and significant
steps. The facility shall attest that it
‘“has taken and is taking timely and
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significant steps designed to recruit
and retain sufficient registered nurses
who are United States citizens or im-
migrants who are authorized to per-
form nursing services, in order to re-
move as quickly as reasonably possible
the dependence of the facility on non-
immigrant registered nurses.”” The fa-
cility shall take at least two such
steps, unless it demonstrates that tak-
ing a second step is not reasonable. The
steps described in this paragraph (g)(1)
shall not be considered to be an exclu-
sive list of the significant steps that
may be taken to meet the conditions of
this paragraph (g)(1). Nothing in this
subpart or subpart E of this part shall
require a facility to take more than
one step, if the facility can dem-
onstrate that taking a second step is
not reasonable. The facility is not re-
quired to have taken any of these steps
prior to December 18, 1989. A facility
choosing to take timely and significant
steps other than those specifically de-
scribed in paragraph (g)(1)(i)(A) of this
section shall submit with its attesta-
tion a description of the steps it is pro-
posing to take and an explanation of
how the proposed steps are of com-
parable timeliness and significance to
those described in paragraph
(2)(1)(A)(A) of this section. A facility
claiming that a second step is unrea-
sonable shall submit an explanation of
why such second step would be unrea-
sonable.

(1) Descriptions of steps—(A) Statutory
steps. Each of the actions described in
this paragraph (2)(1)(i)(A) shall be con-
sidered a significant step reasonably
designed to recruit and retain U.S.
nurses. A facility choosing any one of
the following steps shall attest that its
program(s) meets the regulatory re-
quirements set forth for each and pro-
vide an explanation of how the require-
ments are satisfied by the program(s).
In addition, the attesting facility shall
maintain and make available for in-
spection (as described in §655.350(b) of
this part) documentation specified in
the particular step selected and/or doc-
umentation which provides a complete
description of the nature and operation
of its program(s) sufficient to substan-
tiate its attestation and full compli-
ance with the requirements for the par-
ticular step selected. Section
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212(m)(2)(E) of the INA provides that a
violation shall be found if a facility
fails to meet a condition attested to.
Thus, a facility shall be held respon-
sible for all timely and significant
steps to which it attests.

(1) Step Omne: “‘Operating a training
program for registered nurses at the facil-
ity or financing (or providing participa-
tion in) a training program for registered
nurses elsewhere.”’ Training programs
may include either courses leading to a
higher degree (i.e., beyond an associate
or a baccalaureate degree), or con-
tinuing education courses. If the pro-
gram includes courses leading to a
higher degree, they shall be courses
which are part of a program accepted
for degree credit by a college or univer-
sity and accredited by a State Board of
Nursing or a State Board of Higher
Education (or its equivalent), as appro-
priate. If the program includes con-
tinuing education courses, they shall
be courses which meet criteria estab-
lished to qualify the nurses taking the
courses to earn continuing education
units accepted by a State Board of
Nursing (or its equivalent). In either
type of program, financing by the facil-
ity, either directly or arranged through
a third party, shall cover the total tui-
tion costs of such training. The number
of U.S. nurses for whom such training
actually is provided shall be no less
than half of the number of nurses who
left the facility during the 12-month
period prior to submission of the attes-
tation. (U.S. nurses to whom such
training was offered, but who rejected
such training, may be counted towards
those provided training, but the facil-
ity, in such case, shall maintain docu-
mentation of such offer and rejection).
See §655.350(b).

(2) Step Two: ‘‘Providing career devel-
opment programs and other methods of fa-
cilitating health care workers to become
registered mnurses.”” This may include
programs leading directly to a degree
in nursing, or career ladder/career path
programs which could ultimately lead
to a degree in nursing. A facility choos-
ing this step shall maintain as docu-
mentation a description of the content
and eligibility requirements for both
types of programs and an explanation
of how the requirements of this para-
graph (g2)(1)(A)(A)(2) are satisfied by
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each program. Any such degree pro-
gram shall be, at a minimum, either
through an accredited community col-
lege (leading to an associate’s degree),
4-year college (a bachelor’s degree), or
diploma school, and the course of study
shall be one accredited by a State
Board of Nursing (or its equivalent).
For career ladder or career path pro-
grams, the facility shall maintain doc-
umentation that the programs are nor-
mally part of a course of study or
training which prepares a U.S. worker
for enrolling in formal direct training
leading to a degree in nursing, either
through an accredited community col-
lege, a 4-year college, or a diploma
school. See §655.350(b) of this part. Fi-
nancing by the facility, either directly
or arranged through a third party,
shall cover the total costs of such pro-
grams. U.S. workers participating in
such programs shall be working or
have worked in health care occupations
or health care facilities. The number of
U.S. workers for whom such training is
provided shall be equal to no less than
half the average number of vacancies
for nurses during the 12-month period
prior to the submission of the attesta-
tion.

(3) Step Three: ‘‘Paying registered
nurses wages at a rate higher than cur-
rently being paid to registered nurses simi-
larly employed in the geographic area.” A
facility choosing this step shall main-
tain documentation showing that its
entire schedule of wages for nurses is
at least b percent higher than the pre-
vailing wages as determined by the
SESA pursuant to paragraph (e)(1)(i) of
this section, and it shall attest that
such differentials shall be maintained
throughout the period of the attesta-
tion’s effectiveness.

(4) Step Four: ‘“‘Providing adequate sup-
port services to free registered nurses from
administrative and other non-nursing du-
ties.”” Non-nursing duties include such
activities as housekeeping duties; food
preparation and delivery; transporting
patients; providing occupational and
respiratory therapy; answering tele-
phones; running errands for patients;
and clerical tasks. A facility choosing
this step shall not require nurses at the
facility to perform non-nursing duties.
However, it is understood that on an
infrequent non-recurring basis, nurses
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at the facility may perform one or
more of the tasks encompassed by the
duties listed above in this paragraph
(2)(1)(H)(A)4) or other non-nursing du-
ties. Facilities choosing this step shall
maintain documentation showing what
steps they have taken to ensure that
nursing jobs do not include any of
these duties and that such activity by
nurses at the facility occurs without
regularity and infrequently. Such a fa-
cility also shall maintain documenta-
tion with respect to any other steps
being taken to relieve nurses from non-
nursing duties, or to enhance the nurs-
ing function, such as computerizing
certain writing and routine functions
performed by nurses.

(5) Step Five: ‘““Providing reasonable op-
portunities for meaningful salary ad-
vancement by registered nurses.”” Docu-
mentation for this step shall include
documentation of systems for salary
advancement based on factors such as
merit, education, and specialty, and/or
salary advancement based on length of
service with other bases for wage dif-
ferentials remaining constant.

(1) Merit, education, and specialty. For
salary advancement based on factors
such as merit, education, and spe-
cialty, the facility shall maintain and
make available for inspection docu-
mentation that it provides opportuni-
ties for professional development of its
nurses which lead to salary advance-
ment, e.g., opportunities for continuing
education; in-house educational in-
struction; special committees, task
forces, or projects considered of a pro-
fessional development nature; partici-
pation in professional organizations;
and writing for professional publica-
tions. Such opportunities shall be
available to all the facility’s nurses.

(i) Length of service. For salary ad-
vancement based on length of service,
the facility shall maintain and make
available for inspection documentation
that it has clinical ladders in place
which provide, annually, salary in-
creases of 3 percent or more for a pe-
riod of no less than 10 years, over and
above the costs of living and merit,
education, and specialty increases and
differentials.

(B) Other possible steps. The Act indi-
cates that the five steps described in
paragraphs (g)(1)(i)(A) (I) through (5) of
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this section are not an exclusive list of
timely and significant steps which
might qualify. Facilities are encour-
aged to be innovative in devising other
timely and significant steps, but these
shall be of timeliness and significance
comparable to those in paragraphs
(2)()(E)(A) (I) through (5) of this sec-
tion to qualify. A facility may attest
that it has taken and is taking other
such steps and explain in its attesta-
tion what these steps are, their nature
and scope, how they are effected and
how they meet the statutory test of
timeliness and significance comparable
to those Steps One through Five de-
scribed above. A facility choosing al-
ternative steps shall attest that its
program(s) meet(s) the statutory re-
quirements of timeliness and signifi-
cance in promoting the development,
recruitment and retention of TU.S.
nurses, explaining how these require-
ments are satisfied by such program(s).
In addition, the attesting facility shall
maintain and make available for in-
spection (as described in §655.350(b))
documentation which provides a com-
plete description of the nature and op-
eration of its program(s) sufficient to
substantiate its attestation and full
compliance with the requirements of
this paragraph (g)(1)(i)(B). Examples of
such steps which—depending on the
circumstances, the size and nature of
the attesting facility, the nature and
scope of the step(s) described, the num-
ber of persons affected, and other such
factors—may meet these requirements
are:

(I) Monetary incentives—providing
monetary incentives to nurses, through
bonuses and merit pay plans not in-
cluded in the base compensation pack-
age, for additional education, and for
efforts leading to increased recruit-
ment and retention of U.S. nurses.
Such monetary incentives can be based
on actions by nurses such as: Innova-
tions to achieve better patient care, in-
creased productivity, reduced waste,
better safety; obtaining additional cer-
tification in a nursing specialty; un-
used sick leave; recruiting other U.S.
nurses; staying with the facility for a
given number of years; taking less de-
sirable assignments (other than shift
differential); participating in profes-
sional organizations, on task forces
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and on special committees; or contrib-
uting to professional publications. Fa-
cilities attesting to this step shall have
a documented system for providing sig-
nificant financial rewards in the form
of bonuses or salary advancement to
nurses participating in the activities
described in this paragraph.

2) Special perquisites—providing
nurses with special perquisites for de-
pendent care or housing assistance of a
nature and/or extent that constitute a
“‘significant’ factor in inducing em-
ployment and retention of U.S. nurses.

(3) Work schedule options—providng
nurses with non-mandatory work
schedule options for part-time work,
job-sharing, compressed work week or
non-rotating shifts (provided, however,
that H-1A nurses are employed only in
full-time work) of a nature and/or ex-
tent that constitute a ‘‘significant”
factor in inducing employment and re-
tention of U.S. nurses.

(4) Other training options—providing
training opportunities to become reg-
istered nurses to U.S. workers not cur-
rently in health care occupations by
means of financial assistance (e.g.,
scholarship, loan or pay-back pro-
grams) to such persons.

(i1) Unreasonableness of second step.
The steps described in this paragraph
(2)(1) shall not be considered to be an
exclusive list of the significant steps
that may be taken to meet the condi-
tions of this paragraph (g)(1). Nothing
in this subpart or subpart E of this part
shall require a facility to take more
than one step, if the facility can dem-
onstrate that taking a second step is
not reasonable. However, a facility
shall make every effort to take at least
two steps. A facility taking only one
step shall provide an explanation with
its attestation, and maintain docu-
mentation at the facility, relating to
why taking a second step is not reason-
able. The taking of a second step may
be considered unreasonable if it would
result in the facility’s financial inabil-
ity to continue providing the same
quality and quantity of health care or
if the provision of nursing services
would otherwise be jeopardized by the
taking of such a step. If the single step
which is taken is one of the statutorily
defined steps described in paragraphs
@@MD(A)T) through (g)(D(A)(A)S) of
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this section, the facility shall explain
with its attestation, and maintain doc-
umentation at the facility, with re-
spect to each of the four statutory
steps (described in paragraphs
(@MA)(A)XT) through (g)(DE)(A)S) of
this section) not taken, relating to why
it would be unreasonable for the facil-
ity to take such step and also shall ex-
plain with its attestation, and shall
maintain and make available for in-
spection (as described in §655.350(b))
documentation demonstrating why it
would be unreasonable for the facility
to take any other steps designed to re-
cruit, develop and retain sufficient U.S.
nurses to meet its staffing needs. If the
single step which is taken is not one of
the five statutory steps described in
paragraphs (2)(LHE)(A)T) through
(2)()E)(A)(H) of this section, the facil-
ity shall, with respect to each of the
five statutory steps not taken, explain
with its attestation, and maintain doc-
umentation and make available for in-
spection (as described in §655.350(b))
documentation, demonstrating why it
would be unreasonable for the facility
to take such step; the facility also
shall explain with its attestation, and
make available for inspection (as de-
scribed in §655.350(b)) documentation
demonstrating why it would be unrea-
sonable for the facility to take any
other steps designed to recruit and re-
tain sufficient U.S. nurses to meet its
staffing needs. On the basis of the ex-
planation submitted by the facility,
the Certifying Officer shall determine
whether the requirements of this para-
graph (g)(1)(ii) have been met. See
paragraph (m) of this section regarding
such determinations and administra-
tive appeals therefrom.

(iii) Alternative to criteria for each spe-
cific step. Instead of complying with the
specific criteria for each of the steps in
the second and succeeding years, a fa-
cility may include in its prior year’s
attestation, in addition to the actions
taken under Steps One through Five,
that it shall reduce the number of alien
(H-1 and H-1A visaholders) nurses it
utilizes within 1 year from the date of
attestation by at least 10 percent,
without reducing the quality or quan-
tity of services provided. If this goal is
achieved (as demonstrated by docu-
mentation maintained by the facility
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and made available for inspection, and
indicated in its subsequent year’s at-
testation), the facility’s subsequent
year’s attestation may simply include
the Form ETA 9029, an explanation dem-
onstrating that this goal has been
achieved and an attestation that it
shall again reduce the number of alien
nurses it utilizes within 1 year from
the date of attestation by at least 10
percent. This alternative is designed to
permit a facility to achieve the objec-
tives of the Act, without subjecting the
facility to detailed requirements and
criteria as to the specific means of
achieving that objective. The first, sec-
ond, and succeeding years shall be con-
secutive.

(2) Alternative II: subject to approved
annual State plan. As an alternative to
attesting to the timely and significant
steps set forth in paragraph (g)(1) of
this section, the facility may attest
that it ‘‘is subject to an approved State
plan for the recruitment and retention
of nurses.” The contents of the annual
State plan are described in more detail
in §655.315. For an individual facility to
meet the requirements of this para-
graph (g)(2), the annual State plan
shall provide for the taking of timely
and significant steps by that facility,
and the facility shall maintain appro-
priate documentation with respect to
those steps. See §655.350(b). To qualify
for this Alternative II, the annual
State plan shall have been approved
prior to the date the facility submits
its attestation to ETA for filing.

(h) The fifth attestation element: No
strike or lockout; no intention or design to
influence bargaining representative elec-
tion. The facility shall attest that
“‘there is not a strike or lockout in the
course of a labor dispute, and the em-
ployment of such an alien is not in-
tended or designated to influence an
election for a bargaining representa-
tive for registered nurses of the facil-
ity.” Labor disputes for purposes for
this attestation element relate only to
those involving nurses providing nurs-
ing services; other health service occu-
pations are not included. This attesta-
tion element applies to strikes and
lockouts and elections of bargaining
representatives at both the facility em-
ploying the nurse and, in the case of
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nursing contractors, at the worksite
facility.

(1) Notice of strike or lockout. In order
to remain in compliance with the no
strike or lockout portion of this attes-
tation element, if a strike or lockout of
nurses at the facility occurs during the
1 year’s validity of the attestation, the
facility, within 3 days of the occur-
rence of the strike or lockout, shall
submit to the ETA National Office, by
U.S. mail or private carrier, written
notice of the strike or lockout.

(2) ETA notice to INS. Upon receiving
from a facility a notice described in
paragraph (h)(1) of this section, ETA
shall examine the documentation, and
may consult with the union at the fa-
cility or other appropriate entities. If
ETA determines that the strike or
lockout is covered under 8 CFR
214.2(h)(17), INS’s Effect of strike regula-
tion for ‘“‘H” visaholders, ETA shall
certify to INS, in the manner set forth
in that regulation, that a strike or
other labor dispute involving a work
stoppage of nurses is in progress at the
facility.

(i) The sixth attestation element: notice
of filing. The facility shall attest that
at the time of filing of the petition for
registered nurses under section
101(a)(15)(H)(i)(a) of the Act, notice of
filing has been provided by the facility
to the bargaining representative of the
registered nurses at the facility or,
where there is no such bargaining rep-
resentative, notice of the filing has
been provided to registered nurses at
the facility through posting in con-
spicuous locations. The requirement
applies to providing notice of filing
both for attestations submitted to ETA
and for visa petitions filed with INS.

(1) Notification of bargaining represent-
ative. No later than the date the attes-
tation is mailed to DOL to be consid-
ered for filing, the facility shall notify
the bargaining representative (if any)
for nurses at the facility that the at-
testation is being submitted to DOL,
and shall state in that notice that the
attestation is available at the facility
(explaining how it can be inspected or
obtained) and at the national office of
ETA for review by interested parties.
No later than the date the facility
transmits a visa petition for H-1A
nurses to INS, the facility shall notify
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the bargaining representative (if any)
for nurses at the facility that the visa
petition is being submitted to INS, and
shall state in that notice that the at-
testation and visa petition are avail-
able at the facility (explaining how
they can be inspected or obtained) and
at the national office of ETA for review
by interested parties. Notices under
this paragraph (i)(1) shall include the
following statement: ‘‘Complaints al-
leging misrepresentation of material
facts in the attestation or failure to
comply with the terms of the attesta-
tion may be filed with any office of the
Wage and Hour Division of the United
States Department of Labor.”

(2) Posting notice. If there is no bar-
gaining representative for nurses at
the facility, when the facility submits
and attestation to ETA, and each time
the facility files an H-1A visa petition
with INS, the facility shall post a writ-
ten notice at the facility (and, in addi-
tion, at the worksite facility, if at a
different location, such as in the case
of nursing contractors), stating that
the attestation and/or visa petition(s)
have been filed and are available at the
facility (explaining how these docu-
ments can be inspected or obtained)
and at the national office of ETA for
review by interested parties. In order
for the facility to remain in compli-
ance with this paragraph (i)(2), all such
notices shall remain posted during the
validity period of the attestation and
the attestations and petitions shall be
available for examination at the facil-
ity throughout this period of time. The
notice of posting shall provide informa-
tion concerning the availability of
these documents for examination at
the facility and at the national office
of ETA, and shall include the following
statement: ‘“‘Complaints alleging mis-
representation of material facts in the
attestation or failure to comply with
the terms of the attestation may be
filed with any office the Wage and Hour
Division of the United States Depart-
ment of Labor.” Such posted notices
shall be clearly visible and unob-
structed while posted, shall be posted
in conspicuous places, where the facili-
ty’s U.S. nurses readily can read the
posted notice on the way to or from
their duties. Appropriate locations for
posting such notices include locations
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in the immediate proximity of manda-
tory Fair Labor Standards Act wage
and hour notices and Occupational
Safety and Health Act occupational
safety and health notices.

(3) Special provisions for nursing con-
tractors. A nursing contractor submit-
ting an attestation for filing as a facil-
ity shall attest, in addition to the first
through sixth attestation elements,
that it will refer H-1A nurses only to
facilities that (with the exception of
private households which themselves
do not employ H-1A nurses) have valid
attestations on file with ETA. The
nursing contractor shall obtain from
each such worksite facility a copy of
that facility’s Form ETA 9029, accepted
for filing by ETA and then currently on
file with ETA. The nursing contractor
shall maintain a copy of such worksite
facility’s accepted attestation on file
at the nursing contractor’s principal
office during the validity period of the
nursing contractor’s attestation or the
period of time that any H-1A nurse in
its employ is providing nursing serv-
ices at the worksite facility, whichever
is longer.

(k) Special provisions for worksite fa-
cilities which are not employers of H-1A
nurses and are not controlled by employ-
ers of H-1A nurses. A facility (other
than a private household) which ob-
tains the services of an H-1A nurse by
contracting with a nursing contractor,
but which is itself neither the em-
ployer of any H-1A nurse nor con-
trolled by the employer of any H-1A
nurse (see paragraph (k)(1) of this sec-
tion), shall file an attestation with
ETA pursuant to this subpart. Such a
worksite facility may request from
ETA a waiver of specific elements of
the attestation to avoid duplicative at-
testations, in cases of temporary,
emergency circumstances, with respect
to information not within the knowl-
edge of the attestor, or for other good
cause. The attesting worksite facility
shall be to ably demonstrate the exist-
ence of the circumstances or good
cause which are asserted as the
basis(es) for the request for a waiver of
a particular element of the attestation,
but need not submit such evidence with
its request for waiver, except evidence
with respect to a bona fide medical
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emergency (see paragraph (k)(3)(iii) of
this section).

(1) Worksites employing, seeking to em-
ploy, or filing visa petitions on behalf of
H-1A nurses. An attestation with re-
spect to which waiver is requested or
granted pursuant to this paragraph (k)
is not valid (i.e., is not ‘‘on file and in
effect’) for a worksite facility employ-
ing, seeking to employ, or filing a visa
petition on behalf of H-1A nurses. Only
an attestation meeting the require-
ments of paragraphs (a) through (i) of
this section (and paragraph (j) of this
section, in the case of a nursing con-
tractor) can serve as the basis for a pe-
tition for an H-1A visa. A worksite fa-
cility which uses H-1A nurses only
through a nursing contractor and, as
part of its attestation, requests waiver
of one or more attestation elements
nevertheless shall file a complete at-
testation in order to be able to use
such attestation as a basis for itself fil-
ing a visa petition for an H-1A nurse.
Thus, a worksite facility should con-
sider its future needs for H-1A nurses
in filing attestations and requests for
waiver pursuant to this paragraph (k).

(2) Inapplicability of third attestation
element: facility/employer wage. If a
worksite facility uses H-1A nurses only
through a nursing contractor, the third
attestation element (facility/employer
wage; see paragraph (f) of this section)
is not applicable to that facility, since
the worksite facility is not the em-
ployer of the H-1A nurse and does not
guarantee the H-1A nurse’s wage. The
third attestation element is required
only for the employer of the H-1A
nurse(s), i.e., the third attestation ele-
ment shall be included in the attesta-
tion of and met by the H-1A nurse’s
employer (i.e., the nursing contractor).

(3) Waiver of attestation elements. ETA
may consider, pursuant to this para-
graph (k)(3) requests for waiver of cer-
tain attestation elements by a work-
site facility which uses or will use an
H-1A nurse provided by a nursing con-
tractor (i.e., an ‘“H-1A contract
nurse’’), but which worksite facility
itself does not employ, seek to employ,
or file a visa petition on behalf of an H-
1A nurse. Paragraphs (k)(3) (i) through
(iii) of this section set forth different
conditions for waiver depending on the
number of workdays of H-1A contract
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nurse services the worksite facility
will use. For the purposes of this para-
graph (k)(3), a ‘“‘workday’’ shall consist
of one H-1A contract nurse working for
one normal shift in a day. Thus, for ex-
ample, three normal shifts worked by
each of a group of five H-1A contract
nurses totals 156 workdays.

(i) Minimal use of H-1A contract nurses
by a worksite. Where the attesting
worksite facility attests in its request
for waiver pursuant to this paragraph
(k)(3) that it will use no more than a
total of 15 workdays of H-1A contract
nurse services in any 3-month period of
the attestation’s 1-year period of valid-
ity to meet emergency needs on a tem-
porary basis, ETA may waive the first
(substantial disruption), second (ad-
verse effect), and fourth (timely and
significant steps or State plan) ele-
ments of the attesting worksite facili-
ty’s attestation. See paragraphs (d),
(e), and (g) of this section; see also
paragraphs (f) and (k)(2) of this section,
with respect to the inapplicability of
third attestation element (facility/em-
ployer wage). ETA shall not waive pur-
suant to this paragraph (k)(3)(i) the
fifth attestation element (strike, lock-
out, or intent or design to influence
bargaining representative election) or
the sixth attestation element (notice).
See paragraphs (h) and (i) of this sec-
tion.

(i1) Short-term use of H-1A contract
nurses. Where the attesting worksite
facility attests in its request for waiver
pursuant to this paragraph (k)(3) that
it will use no more than a total of 60
workdays of H-1A contract nurse serv-
ices in any 3-month period of the attes-
tation’s 1-year period of validity to
meet temporary needs, ETA may waive
the nursing shortage component of the
first element (substantial disruption;
see paragraphs (d)(2) and (d)(3) of this
section) and may waive the fourth
(timely and significant steps or State
plan; see paragraph (g) of this section)
element of the attesting worksite fa-
cility’s attestation. See also para-
graphs (f) and (k)(2) of this section,
with respect to the inapplicability of
third attestation element (facility/em-
ployer wage). ETA shall not waive pur-
suant to this paragraph (k)(3)(ii) the
no-layoff component of the first attes-
tation element (substantial disruption;
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see paragraph (d)(1) of this section); the
second attestation element (adverse ef-
fect); the fifth attestation element
(strike, lockout, or intent to influence
a bargaining representative election);
or the sixth attestation element (no-
tice). See paragraphs (d), (e), (h), and
(i) of this section.

(iii) Long-term use of H-1A contract
nurse services. Where the attesting
worksite facility attests in its request
for waiver pursuant to this paragraph
(k)(3) that it will use more than 60
workdays of H-1A contract nurse serv-
ices in any 3-month period of the attes-
tation’s 1-year period of validity, ETA
shall not waive any attestation ele-
ment, except that, if the attestor docu-
ments a bona fide medical emergency
warranting a waiver of the fourth at-
testation element (timely and signifi-
cant steps or State plan) ETA may
waive such element. See paragraph (g)
of this section.

(1) Agents of worksite facilities. A
worksite facility (including a worksite
facility which itself employs or seeks
to employ an H-1A nurse) may author-
ize a nursing contractor to act as its
agent in preparing and filing the work-
site facility’s attestation; however, a
worksite facility using an agent for
preparation and filing of the attesta-
tion is responsible for the contents of
such attestation and remains liable for
any violations which may be disclosed
in any investigation under Subpart E
of this Part, and the chief executive of-
ficer of the worksite facility shall sign
the original attestation, as required by
paragraph (c)(1)(i) of this section.

(m) Actions on attestations submitted
for filing. An attestation which meets
the established criteria set forth in
this §655.310 shall be accepted for filing
by ETA on the date it is signed by the
Certifying Officer. ETA shall then fol-
low the procedures set forth in para-
graph (m)(1) of this section. An attesta-
tion submitted by a facility proposing
alternative criteria or steps for the
first and/or the fourth attestation ele-
ments, and/or proposing to take only
one timely and significant step, and/or
claiming a bona fide medical emer-
gency exemption from the fourth attes-
tation element shall be reviewed by
ETA, and a determination shall be
made by the Certifying Officer whether
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to accept or reject the attestation for
filing. See paragraphs (d)(2)(1),
@MOMO@M), (M1, and (kK)(3)(ii) of
this section. The Certifying Officer
may request additional explanation
and/or documentation from the facility
in making this determination. If the
Certifying Officer does not contact the
facility for such information or make
any determination within 30 days of re-
ceiving the attestation, the attestation
shall become accepted for filing. Upon
the facility’s submitting the attesta-
tion to ETA and providing the notice
required by the sixth attestation ele-
ment (see §655.310(1)), the attestation
shall be available for public examina-
tion at the health care facility itself.
When ETA accepts the attestation for
filing, the Certifying Officer shall for-
ward the attestation to the ETA Na-
tional Office, where it shall be avail-
able for public examination. Informa-
tion contesting an attestation received
by ETA prior to the determination to
accept or reject the attestation for fil-
ing shall not be made part of ETA’s ad-
ministrative record on the attestation,
but shall be referred to ESA to be proc-
essed as a complaint pursuant to Sub-
part BE of this part, and, if such attesta-
tion nevertheless is accepted by ETA
for filing, the complaint will be han-
dled by ESA under that subpart.

(1) Acceptance. (i) If the attestation
(and any explanatory statements that
may be required) meet the require-
ments of this subpart, ETA shall ac-
cept the attestation for filing, shall, in
the case of a facility intending to file a
visa petition as the employer of an H-
1A nurse, notify INS in writing of the
filing, shall return to the facility one
copy of the attestation form submitted
by the facility, with ETA’s acceptance
indicated thereon, and shall forward
one copy of the attestation with ETA’s
acceptance indicated thereon to the
ETA National Office. The facility may
then file a visa petition with INS for
alien nurses in accordance with INS
regulations.

(ii) DOL is not the guarantor of the
accuracy, truthfulness or adequacy of
an attestation accepted for filing.

(2) Appeals of acceptances. If an attes-
tation which is subject to a determina-
tion under paragraph (d)(2)(1),
@MMDB), @)D, or (k)(3)(iii) of
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this section is accepted for filing, any
interested party may appeal ETA’s de-
termination(s) on the element(s) that
have been reviewed. Appeals of accept-
ances shall be filed with the BALCA,
no later than 30 days after the date of
acceptance, and will be considered
under the procedures set forth at
§655.320.

(38) Appeals of rejections. If the attesta-
tion is not accepted for filing, which
may occur as a result of a determina-
tion under paragraph (d)(2)(1),
@MOMO@M), (@) )(i), or (k)(3)(ii) of
this section, ETA shall notify the facil-
ity in writing, specifying the reasons
for rejection and quoting the language
of §6565.320(a)(1). Any interested party
may appeal such rejection to the
BALCA, no later than 30 days after the
date of rejection. Appeals of rejections
shall be filed and considered under the
procedures set forth at §655.320.

(n) Effective date and validity of filed
attestations. An attestation becomes
filed and effective as of the date it is
accepted and signed by the Certifying
Officer and accepted thereby for filing.
Such attestation is valid for the 12-
month period beginning on the date of
acceptance for filing, unless suspended
or invalidated pursuant to §655.320 or
subpart E. The filed attestation expires
at the end of the 12-month period of va-
lidity.

(0) Suspension or invalidation of filed
attestation. Suspension or invalidation
of an attestation may result from a
BALCA decision reversing an ETA ac-
ceptance for filing; from investigations
by the Administrator, Wage and Hour
Division, of the facility’s misrepresen-
tation in or failure to carry out its at-
testation; or from a discovery by ETA
that it made an error in its review of
the attestation (in those cases where
ETA performs such review pursuant to
paragraph ()(2)({1), (&) LH)(B),
(2)(1)(1), (k)(3)(iii) of this section) and
that the explanation and documenta-
tion provided and maintained by the
facility does not or did not meet the
criteria set forth at §655.310 (a) through
(k). If an attestation is suspended or
invalidated, DOL shall notify INS.

(1) Result of BALCA or Wage and Hour
Division action. If an attestation is sus-
pended or invalidated as a result of a
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BALCA decision overruling an accept-
ance of the attestation for filing, or is
suspended or invalidated as a result of
a Wage and Hour Division action pur-
suant to subpart E, such suspension or
invalidation may not be separately ap-
pealed, but shall be merged with ap-
peals of BALCA’s or the Wage and Hour
Division’s determination on the under-
lying violation.

(2) Result of ETA action. If, after ac-
cepting an attestation for filing, ETA
discovers that it erroneously accepted
that attestation for filing, and, as a re-
sult, ETA suspends or invalidates that
acceptance, the facility may appeal
such suspension or invalidation pursu-
ant to §655.320 as if that suspension or
invalidation were a decision to reject
the attestation for filing.

(p) Facility’s responsibilities during sus-
pension and after invalidation or expira-
tion of filed attestation. A facility shall
comply with the terms of its attesta-
tion, even if such attestation is sus-
pended, invalidated, or expired, as long
as any H-1A nurse is at the facility, un-
less the attestation is superseded by a
subsequent attestation accepted for fil-
ing by ETA.

(a) Facilities subject to penalties. No at-
testation shall be accepted for filing
from a nursing contractor or other fa-
cility which has failed to comply with
any penalty, sanction, or other remedy
assessed in a final agency action fol-
lowing an investigation by the Wage
and Hour Division pursuant to subpart
E.

(Approved by the Office of Management and
Budget under control number 1205-0305)

[69 FR 882, 897, Jan. 6, 1994, as amended at 59
FR 5487, Feb. 4, 1994]

§655.315 State plans.

A State may submit an annual plan
for the recruitment and retention of
U.S. citizens and permanent resident
aliens who are authorized to perform
nursing services in the State.

(a) Who should prepare and file the an-
nual plan? The Governor of each State
that chooses to submit an annual State
plan shall be responsible for the prepa-
ration and filing of the annual plan.
The Governor may designate any pub-
lic and/or private organization(s) to as-
sist the Governor in the development
of the annual plan.
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(b) When and where should the annual
plan be filed? If a State determines to
file an annual State plan, the Governor
shall submit the original plan, signed
by the Governor, by U.S. mail or pri-
vate carrier, to ETA at the following
address: Director, U.S. Employment
Service, Employment and Training Ad-
ministration, Department of Labor, 200
Constitution Avenue, NW., room N-
4456, Washington, DC 20210. An annual
State plan may be filed with ETA at
any time. However, for an individual
facility legitimately to attest to being
subject to an annual State plan for the
purposes of the fourth attestation ele-
ment, Alternative II (see §655.310(g)(2)),
such annual State plan shall have been
approved prior to the date the attesta-
tion was submitted to ETA for filing
and be in current effect. Therefore, if
the Governor is aware that a facility
within the State plans to submit an at-
testation for filing with ETA, the an-
nual State plan should be mailed to
ETA at least 35 days prior to the facili-
ty’s submission of its attestation to
ETA.

(c) What overall issues shall the annual
State plan address? The annual State
plan shall address the overall issue of
supply of and demand for nurses within
the State, with particular emphasis on
measures to develop a sufficient supply
of U.S. nurses to meet projected de-
mand. The State, as opposed to indi-
vidual facilities, is in a position to—
and may be expected to—address broad
issues and perform such functions as
conducting a Statewide needs assess-
ment; overall management, facilitation
and coordination among various inter-
ested entities within the State; and un-
dertaking more regionally based ap-
proaches. The State is also in a posi-
tion to devote resources which indi-
vidual facilities may be lacking.

(d) How should the annual State plan
address the timely and significant steps?
The annual State plan shall address all
of the timely and significant steps in
§655.310(g)(L)(1)(A)(T) through
(2)(D)(E)(A)(H) generically, without re-
gard to the specific criteria therein, on
a Statewide basis. However, for the an-
nual State plan to satisfy Alternative
II of the fourth attestation require-
ment for an individual facility (see
§6565.310(g2)(2)), the annual State plan
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shall indicate which of those timely
and significant steps relate to indi-
vidual facilities, and that each indi-
vidual facility shall take such a step
(either one step or more, as appro-
priate) to meet the appropriate specific
criteria as set forth in §655.310(g)(1).

(e) What other components may the an-
nual State plan include? An annual
State plan may include the following
components:

(1) The cooperation of high schools
and colleges may be enlisted in coun-
seling health workers and other indi-
viduals to enter the nursing profession.

(2) Geographic and salary data may
be made available to assist in linking
nurses to facilities.

(3) Publications of vacancies and pro-
grams may be made in industry and
State newsletters.

(4) Training films and videotapes, as
well as information on housing and re-
location services, may be developed
and distributed.

() Measures may be taken to encour-
age other health professionals to be-
come nurses, such as: setting up home
study programs with State licensing
boards to allow work credits for pur-
poses of meeting educational or State
clinical requirements; entering into co-
operative agreements for providing
health care insurance and other job-re-
lated elements which would allow
greater flexibility for those attempting
to combine careers and school; pro-
viding monetary grants or long-term
loans to persons preparing to become
nurses.

(6) Steps may be taken to encourage
nurses who have left the nursing field
to return to nursing, by providing such
inducements as child care, holiday
schedule adjustments, and substantial
salary increases.

(7) The State may profile and pub-
licize those facilities with special
model programs.

(8) The annual State plan may place
demands on facilities for comprehen-
sive plans to reduce reliance on foreign
nurses.

(f) Approval and disapproval of annual
State plans. Determinations of approval
and disapproval of annual State plans
shall be made by the Director, USES.
The annual State plan shall be re-
viewed by ETA, in consultation with

§655.320

the Department of Health and Human
Services, and a determination to ap-
prove or disapprove the annual State
plan made within 30 calendar days of
ETA’s receipt of the plan.

(1) If the annual State plan is ap-
proved, the Director shall notify the
Governor in writing.

(2) If the annual State plan is dis-
approved, the Director shall notify the
Governor in writing, specifying the
reason(s) for disapproval. The notice
shall state that within 30 calendar days
of the date of the notice of disapproval,
the Governor may correct the defi-
ciencies noted in the disapproval and
resubmit the annual State plan to
ETA; and shall inform the state of its
right to an appeal, by quoting the lan-
guage of §655.320(a).

(g) An approved annual State plan
shall be valid for 12-month period be-
ginning on the date of its approval by
DOL.

(Approved by the Office of Management and
Budget under control number 1205-0305)

§655.320 Appeals of acceptance and
rejection of attestations submitted
for filing and of State plans.

(a) Appeal right—(1) Attestations; when
to file appeals from acceptances and rejec-
tions. On the basis that the explanation
and documentation provided and main-
tained by the facility does not or did
not meet the criteria set forth at
§655.310(d)(2)(1i1), ()(D(I)(B)(H), ()(D)(i1),
or (k)(3)(iii), an interested party may
appeal an acceptance or rejection by
ETA of an attestation submitted by a
facility for filing in those cases where
DOL performed an attestation review
function under those provisions. The
appeal shall be limited to ETA’s deter-
minations on the element(s) reviewed
and shall not be an appeal as to any
other element(s) in the attestation. An
interested party may also appeal ETA’s
invalidation or suspension of a filed at-
testation due to a discovery by ETA
that it made an error in its reviewing
of the attestation (see §655.310(0). In
the case of an appeal of an acceptance,
the facility shall be a party to the ap-
peal; in the case of the appeal of a re-
jection, invalidation, or suspension,
the collective bargaining representa-
tive (if any) representing nurses at the
facility shall be a party to the appeal.
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Appeals shall be in writing; shall set
forth the grounds for the appeal; shall
state if de mnovo consideration by
BALCA is requested; and shall be
mailed by certified mail within 30 cal-
endar days of the date of the action
from which the appeal is taken (i.e.,
the acceptance, rejection, suspension
or invalidation of the attestation).

(2) Annual State plans; when to file ap-
peals from disapprovals. A Governor of a
State may appeal ETA’s disapproval of
an annual State plan. Individual facili-
ties in the State may file briefs as
amici curiae. Appeals shall be in writing
and shall be mailed by certified mail
within 30 calendar days of the dis-
approval of the annual State plan.

(3) Where to file appeals. Appeals made
pursuant to this section shall be in
writing and shall be mailed by certified
mail to: Director, U.S. Employment
Service, Employment and Training Ad-
ministration, Department of Labor, 200
Constitution Avenue, NW., Room N-
4456, Washington, DC 20210.

(4) Complaints. Appeals under this
paragraph (a) shall not encompass
questions of misrepresentation by a
health care facility or nonperformance
by such a facility of its attestation.
Such complaints shall be filed with an
office of the Wage and Hour Division,
United States Department of Labor.

(b) Transmittal to BALCA; case file.
Upon receipt of an appeal pursuant to
this section, the Certifying Officer (or,
in the case of State plans, the Director,
USES), shall send to BALCA a certified
copy of the ETA case file, containing
the attestation and supporting docu-
mentation and any other information
or data considered by ETA in taking
the action being appealed. The admin-
istrative law judge chairing BALCA
shall assign a panel of one or more ad-
ministrative law judges who serve on
BALCA to review the record for legal
sufficiency and to consider and rule on
the appeal.

(c) Consideration on the record; de novo
hearings—(1) General. BALCA shall not
remand, dismiss, or stay the case, ex-
cept as provided in paragraph (c)(2) of
this section, but may otherwise con-
sider the appeal on the record or in a de
novo hearing (on its own motion or on
a party’s request). Interested parties
and amici curiae may submit briefs in
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accordance with a schedule set by
BALCA. The ETA official making the
determination from which the appeal
was taken shall be represented by the
Associate Solicitor for Employment
and Training Legal Services, Office of
the Solicitor, Department of Labor, or
the Associate Solicitor’s designee. If
BALCA determines to hear the appeal
on the record without a de novo hear-
ing, BALCA shall render a decision
within 30 calendar days after BALCA’s
receipt of the case file. If BALCA de-
termines to hear the appeal through a
de movo hearing, the procedures con-
tained in 29 CFR part 18 shall apply to
such hearings, except that:

(i) The appeal shall not be considered
to be a complaint to which an answer
is required,;

(ii) BALCA shall ensure that, at the
request of the appellant, the hearing is
scheduled to take place within a rea-
sonable period after BALCA’s receipt of
the case file (see also the time period
described in paragraph (c)(1)(iv) of this
section);

(iii) Technical rules of evidence, such
as the Federal Rules of Evidence and
subpart B of the Rules of Practice and
Procedure for Administrative Hearings
Before the Office of Administrative
Law Judges (29 CFR part 18, subpart B),
shall not apply to any hearing con-
ducted pursuant to this subpart, but
rules or principles designed to assure
production of the most credible evi-
dence available and to subject testi-
mony to test by cross-examination
shall be applied where reasonably nec-
essary by BALCA in conducting the
hearing; BALCA may exclude irrele-
vant, immaterial, or unduly repetitious
evidence; the certified copy of the case
file transmitted to BALCA by the Cer-
tifying Officer (or, in the case of State
plans, the Director, USES), shall be
part of the evidentiary record of the
case and need not be removed into evi-
dence; and

(iv) BALCA’s decision shall be ren-
dered within 120 calendar days after
BALCA’s receipt of the case file.

(2) Dismissals and stays. If the BALCA
determines that the appeal is solely a
question of misrepresentation by the
facility or is solely a complaint of the
facility’s nonperformance of the attes-
tation, BALCA shall dismiss the case
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and refer the matter to the Adminis-
trator, Wage and Hour Division, for ac-
tion under subpart E. If the BALCA de-
termines that the appeal is partially a
question of misrepresentation by the
facility or is partially a complaint of
the facility’s nonperformance of the at-
testation, BALCA shall refer the mat-
ter to the Administrator, Wage and
Hour Division, for action under Sub-
part E of this part and shall stay
BALCA consideration of the case pend-
ing final agency action on such refer-
ral. During such stay, the 120-day pe-
riod described in paragraph (c¢)(1)(iv) of
this section shall be suspended.

(d) BALCA’s decision. After consider-
ation on the record or a de novo hear-
ing, BALCA shall either affirm or re-
verse ETA’s decision, and shall so no-
tify the appellant; the Director, if the
affirmation or denial involves a State
plan; Certifying Officer; Chief, Division
of Foreign Labor Certifications; and
any other parties. See §655.450 custody
of the record of the appeal.

(e) Decisions on attestations. With re-
spect to an appeal of the acceptance,
rejection, suspension or invalidation of
an attestation, the decision of BALCA
shall be the final decision of the Sec-
retary, and no further review shall be
given to the matter by any DOL offi-
cial.

(f) Decisions on annual State plans.
With respect to an appeal of the dis-
approval of an annual State plan, the
decision of BALCA shall be the final
decision by the Secretary, unless a pe-
tition for review of the BALCA deci-
sion is filed with the Secretary and the
Secretary determines to review the de-
cision.

(1) Filing of petition for review. The Di-
rector or the State desiring review of
the decision and order of BALCA may
petition the Secretary to review the
decision and order. To be effective,
such petition shall be received by the
Secretary within 30 days of the date of
the decision and order. Copies of the
petition shall be served on all parties
and on BALCA.

(2) Form of petition for review. No par-
ticular form is prescribed for any peti-
tion for Secretary’s review permitted
by this paragraph (f). However, any
such petition shall:

(i) Be dated;
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(ii) Be typewritten or legibly written;

(iii) Specify the issue or issues stated
in the BALCA decision and order giv-
ing rise to such petition;

(iv) State the specific reason or rea-
sons why the party petitioning for re-
view believes such decision and order
are in error;

(v) Be signed by the party filing the
petition or by an authorized represent-
ative of such party;

(vi) Include the address at which such
party or authorized representative de-
sires to receive further communica-
tions relating thereto; and

(vii) Attach copies of BALCA’s deci-
sion and order, and any other record
documents which would assist the Sec-
retary in determining whether review
is warranted.

(3) Notice of determination to review.
Whenever the Secretary determines to
review the decision and order of
BALCA on an annual State plan, a no-
tice of the Secretary’s determination
to do so shall be served upon BALCA
and upon all parties to the proceeding
within 30 days after the Secretary’s re-
ceipt of the petition for review.

(4) Hearing record. Upon receipt of the
Secretary’s notice, BALCA shall within
15 days forward the complete hearing
record to the Secretary.

(6) Contents of Secretary’s notice. The
Secretary’s notice shall specify:

(i) The issue or issues to be reviewed;

(ii) The form in which submissions
shall be made by the parties; and

(iii) The time within which such sub-
missions shall be made.

(6) Filing of documents. All documents
submitted to the Secretary pursuant to
this paragraph (f) shall be filed with
the Secretary of Labor, U.S. Depart-
ment of Labor, Washington, DC 20210,
Attention: Executive Director, Office
of Administrative Appeals, Room S-
4309. An original and two copies of all
documents shall be filed. Documents
are not deemed filed with the Sec-
retary until actually received by the
Secretary. All documents, including
documents filed by mail, shall be re-
ceived by the Secretary either on or be-
fore the due date.

(7) Service of documents. Copies of all
documents filed with the Secretary
pursuant to this paragraph (f) shall be
served simultaneously upon all other
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parties involved in the proceeding.
Service upon the Director shall be in
accordance with paragraph (a)@3) of
this section.

(8) Secretary’s decision. The Sec-
retary’s final decision pursuant to this
paragraph (f) shall be issued within 180
days from the date of the notice of in-
tent to review. The Secretary’s deci-
sion shall be served upon all parties
and BALCA.

9) Transmittal of record. TUpon
issuance of the Secretary’s decision
under this paragraph (f), the Secretary
shall transmit the entire record to the
Chief Administrative Law Judge for
custody pursuant to §655.450.

§655.350 Public access.

(a) Public examination at ETA. ETA
shall make available for public exam-
ination in Washington, DC, a list of fa-
cilities which have filed attestations,
and such facilities’ visa petitions (if
any) for H-1A nurses, and for each such
facility, a copy of the facility’s attes-
tation and any explanatory statements
it has received; the annual State plan
(if any) which relates to the facility’s
attestation; and a copy of each of the
facility’s H-1A visa petitions (if any) to
INS. A copy of the latter shall be
transmitted to ETA by the facility at
the same time it is submitted to INS.
The facility shall also forward to ETA
a copy of the INS visa petition ap-
proval notice within 5 days after it is
received from INS.

(b) Public examination at facility. For
the duration of the attestation’s valid-
ity and thereafter for so long as the fa-
cility uses any H-1 or H-1A nurse under
the attestation, the facility shall main-
tain a separate file containing the at-
testation and required documentation,
and shall make this file available to
any interested parties within 72 hours
upon written or oral request. If a party
requests a copy of the file, the facility
shall provide it and any charge for such
copy shall not exceed the cost of repro-
duction.

(c) Notice to public. ETA periodically
shall publish a notice in the FEDERAL
REGISTER announcing the names and
addresses of facilities which have sub-
mitted attestations; facilities which
have attestations on file; facilities
which have submitted attestations
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which have been rejected for filing; fa-
cilities which have had attestations
suspended; States which have sub-
mitted annual State plans; States
which have approved annual State
plans; and States which have sub-
mitted annual State plans which were
disapproved.

(Approved by the Office of Management and
Budget under control number 1205-0305)

[69 FR 882, 897, Jan. 6, 1994, as amended at 59
FR 5487, Feb. 4, 1994]

Subpart E—Enforcement of H-1A
Attestations

SOURCE: 59 FR 882, 897, Jan. 6, 1994, unless
otherwise noted.

§655.400 Enforcement authority of Ad-
n_linistrator, Wage and Hour Divi-
sion.

(a) The Administrator shall perform
all the Secretary’s investigative and
enforcement functions under 8 U.S.C.
1182(m) and subparts D and E of this
part.

(b) The Administrator, either pursu-
ant to a complaint or otherwise, shall
conduct such investigations as may be
appropriate and, in connection there-
with, enter and inspect such places and
such records (and make transcriptions
thereof), question such persons and
gather such information as deemed
necessary by the Administrator to de-
termine compliance regarding the mat-
ters to which a health care facility has
attested under section 212(m) of the
INA (8 U.S.C. 1182(m)) and subparts D
and E of this part.

(c) A facility being investigated shall
make available to the Administrator
such records, information, persons, and
places as the Administrator deems ap-
propriate to copy, transcribe, question,
or inspect. No facility shall interfere
with any official of the Department of
Labor performing an investigation, in-
spection or law enforcement function
pursuant to 8 U.S.C. 1182(m) or sub-
parts D or E of this part. In the event
of such interference, the Administrator
may deem the interference to be a vio-
lation and take such further actions as
the Administrator considers appro-
priate. (Note: Federal criminal statutes
prohibit certain interference with a
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Federal officer in the performance of
official duties. 18 U.S.C. 111 and 1114.)

(d) A facility subject to subparts D
and E of this part shall at all times co-
operate in administrative and enforce-
ment proceedings. No facility shall in-
timidate, threaten, restrain, coerce,
blacklist, discharge, or in any manner
discriminate against any person be-
cause such person has:

(1) Filed a complaint or appeal under
or related to section 212(m) of the INA
(8 U.S.C. 1182(m)) or subpart D or E of
this part;

(2) Testified or is about to testify in
any proceeding under or related to sec-
tion 212(m) of the INA (8 U.S.C.
1182(m)) or subpart D or E of this part;

(3) Exercised or asserted on behalf of
himself/herself or others any right or
protection afforded by section 212(m) of
the INA (8 U.S.C. 1182(m)) or subpart D
or E of this part.

(4) Consulted with an employee of a

legal assistance program or an attor-
ney on matters related to the Act or to
subparts D or E of this part or any
other DOL regulation promulgated pur-
suant to 8 U.S.C. 1182(m).
In the event of such intimidation or re-
straint as are described in paragraph
(@), (2), (3), or (4) of this section, the
Administrator may deem the conduct
to be a violation and take such further
actions as the Administrator considers
appropriate.

(e) A facility subject to subpart D
and E of this part shall maintain a sep-
arate file containing its attestation
and required documentation, and shall
make that file or copies thereof avail-
able to interested parties, as required
by §655.350(b). In the event of a facili-
ty’s failure to maintain the file, to pro-
vide access, or to provide copies, the
Administrator may deem the conduct
to be a violation and take such further
actions as the Administrator considers
appropriate.

(f) No health care facility shall seek
to have an H-1A nurse, or any other
nurse similarly employed by the em-
ployer, or any other employee waive
rights conferred under the Act or under
subpart D or E of this part. In the
event of such waiver, the Adminis-
trator may deem the conduct to be a
violation and take such further actions
as the Administrator considers appro-

§655.405

priate. Any agreement by an employee
purporting to waive or modify any
rights inuring to said person under the
Act or subpart D or E of this part may
be void as contrary to public policy, ex-
cept that a waiver or modification of
rights or obligations hereunder in favor
of the Secretary shall be valid for pur-
poses of enforcement of the provisions
of the Act or subpart D and E of this
part. This prohibition of waivers does
not prevent agreements to settle litiga-
tion among private parties.

(g) The Administrator shall, to the
extent possible under existing law, pro-
tect the confidentiality of any com-
plainant or other person who provides
information to the Department.

§655.405 Complaints and investigative
procedures.

(a) The Administrator, through in-
vestigation, shall determine whether a
facility has failed to perform any at-
tested conditions, misrepresented any
material facts in an attestation (in-
cluding misrepresentation as to com-
pliance with regulatory standards), or
otherwise violated the Act or subpart
D or E of this part.

(NOTE: Federal criminal statutes provide
penalties of up to $10,000 and/or imprison-
ment of up to 5 years for knowing and willful
submission of false statements to the Fed-
eral Government. 18 U.S.C. 1001; see also 18
U.S.C. 1546).

(b) Any aggrieved person or organiza-
tion may file a complaint of a violation
of the provisions of section 212(m) of
the INA (8 U.S.C. 1182(m)) or subpart D
or E of this part. No particular form of
complaint is required, except that the
complaint shall be written or, if oral,
shall be reduced to writing by the Wage
and Hour Division official who receives
the complaint. The complaint shall set
forth sufficient facts for the Adminis-
trator to determine what part or parts
of the attestation or regulations have
allegedly been violated. Upon the re-
quest of the complainant, the Adminis-
trator shall, to the extent possible
under existing law, maintain confiden-
tiality regarding the complainant’s
identity; if the complainant wishes to
be a party to the administrative hear-
ing proceedings under this subpart, the
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complainant shall then waive confiden-
tiality. The complaint may be sub-
mitted to any local Wage and Hour Di-
vision office; the addresses of such of-
fices are found in local telephone direc-
tories. Inquiries concerning the en-
forcement program and requests for
technical assistance regarding compli-
ance may also be submitted to the
local Wage and Hour Division office.

(c) The Administrator shall deter-
mine whether there is reasonable cause
to believe that the complaint warrants
investigation and, if so, shall conduct
an investigation, within 180 days of the
receipt of a complaint. If the Adminis-
trator determines that the complaint
fails to present reasonable cause for an
investigation, the Administrator shall
so notify the complainant, who may
submit a new complaint, with such ad-
ditional information as may be nec-
essary.

(d) When an investigation has been
conducted, the Administrator shall,
within 180 days of the receipt of a com-
plaint, issue a written determination,
stating whether a basis exists to make
a finding that the facility failed to
meet a condition of its attestation, or
made a misrepresentation of a material
fact therein, or otherwise violated the
Act or subpart D or E. The determina-
tion shall specify any sanctions im-
posed due to violations. The Adminis-
trator shall provide a notice of such de-
termination to the interested parties
and shall inform them of the oppor-
tunity for a hearing pursuant to
§655.420.

§655.410 Civil money penalties and
other remedies.

(a) The Administrator may assess a
civil money penalty not to exceed
$1,000 for each affected person with re-
spect to whom there has been a viola-
tion of the attestation or subpart D or
E of this part of and with respect to
each instance in which such violation
occurred. The Administrator also shall
impose appropriate remedies, including
the payment of back wages and the
performance of attested obligations
such as providing training.

(b) In determining the amount of
civil money penalty to be assessed for
any violation, the Administrator shall
consider the type of violation com-
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mitted and other relevant factors. The
matters which may be considered in-
clude, but are not limited to, the fol-
lowing:

(1) Previous history of violation, or
violations, by the facility under the
Act and subpart D or E of this part;

(2) The number of workers affected
by the violation or violations;

(3) The gravity of the violation or
violations;

(4) Efforts made by the violator in
good faith to comply with the attesta-
tion or the State plan as provided in
the Act and Subparts D and E of this
part;

(5) The violator’s explanation of the
violation or violations;

(6) The violator’s commitment to fu-
ture compliance, taking into account
the public health, interest or safety;
and

(7) The extent to which the violator
achieved a financial gain due to the
violation, or the potential financial
loss or potential injury or adverse ef-
fect upon the workers.

(c) The civil money penalty, back
wages, and any other remedy deter-
mined by the Administrator to be ap-
propriate, are immediately due for pay-
ment or performance upon the assess-
ment by the Administrator, or the de-
cision by an administrative law judge
where a hearing is requested, or the de-
cision by the Secretary where review is
granted. The facility shall remit the
amount of the civil money penalty, by
certified check or money order made
payable to the order of ‘“Wage and
Hour Division, Labor.” The remittance
shall be delivered or mailed to the
Wage and Hour Division Regional Of-
fice for the area in which the violations
occurred. The payment of back wages,
monetary relief, and/or the perform-
ance or any other remedy prescribed by
the Administrator shall follow proce-
dures established by the Adminis-
trator. The facility’s failure to pay the
civil money penalty, back wages, or
other monetary relief, or to perform
any other assessed remedy, shall result
in the rejection by ETA of any future
attestation submitted by the facility,
until such payment or performance is
accomplished.
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§655.415 Written notice and service of
Administrator’s determination.

(a) The Administrator’s determina-
tion, issued pursuant to §655.405(d),
shall be served on the complainant, the
facility, and other interested parties by
personal service or by certified mail at
the parties’ last known addresses.
Where service by certified mail is not
accepted by the party, the Adminis-
trator may exercise discretion to serve
the determination by regular mail.
Where the complainant has requested
confidentiality, the Administrator
shall serve the determination in a man-
ner which will not breach that con-
fidentiality.

(b) The Administrator shall file with
the Chief Administrative Law Judge,
U.S. Department of Labor, a copy of
the complaint and the Administrator’s
determination.

(¢c) The Administrator’s written de-
termination required by §655.405(c)
shall:

(1) Set forth the determination of the
Administrator and the reason or rea-
sons therefor; prescribe any remedies
or penalties including the amount of
any unpaid wages due, the actions re-
quired for compliance with the facility
attestation and/or State plan, and the
amount of any civil money penalty as-
sessment and the reason or reasons
therefor.

(2) Inform the interested parties that
they may request a hearing pursuant
to §655.420.

(3) Inform the interested parties that
in the absence of a timely request for a
hearing, received by the Chief Adminis-
trative Law Judge within 10 days of the
date of the determination, the deter-
mination of the Administrator shall
become final and not appealable.

(4) Set forth the procedure for re-
questing a hearing, and give the ad-
dress of the Chief Administrative Law
Judge.

(5) Inform the parties that, pursuant
to §655.455, the Administrator shall no-
tify the Attorney General and ETA of
the occurrence of a violation by the
employer.

§655.420 Request for hearing.

(a) Any interested party desiring to
request an administrative hearing on a
determination issued pursuant to
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§655.405(d) shall make such request in
writing to the Chief Administrative
Law Judge at the address stated in the
notice of determination.

(b) An interested party may request a
hearing in the following cir-
cumstances:

(1) Where the Administrator deter-
mines that there is no basis for a find-
ing of violation, the complainant or
other interested party may request a
hearing. In such a proceeding, the
party requesting the hearing shall be
the prosecuting party and the facility
shall be the respondent; the Adminis-
trator may intervene as a party or ap-
pear as amicus curiae at any time in the
proceeding, at the Administrator’s dis-
cretion.

(2) Where the Administrator deter-
mines that there is a basis for a finding
of violation, the facility or other inter-
ested party may request a hearing. In
such a proceeding, the Administrator
shall be the prosecuting party and the
facility shall be the respondent.

(c) No particular form is prescribed
for any request for hearing permitted
by this part. However, any such request
shall:

(1) Be dated;

(2) Be typewritten or legibly written;

(3) Specify the issue or issues stated
in the notice of determination given
rise to such request;

(4) State the specific reason or rea-
sons why the party requesting the
hearing believes such determination is
in error;

(5) Be signed by the party making the
request or by an authorized representa-
tive of such party; and

(6) Include the address at which such
party or authorized representative de-
sires to receive further communica-
tions relating thereto.

(d) The request for such hearing shall
be received by the Chief Administra-
tive Law Judge, at the address stated
in the Administrator’s notice of deter-
mination, no later than 10 days after
the date of the determination. An in-
terested party which fails to meet this
10-day deadline for requesting a hear-
ing may thereafter participate in the
proceedings only by consent of the ad-
ministrative law judge, either through
intervention as a party pursuant to 29
CFR 18.10 (b) through (d) or through
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participation as an amicus curiae pursu-
ant to 29 CFR 18.12.

(e) The request may be filed in per-
son, by facsimile transmission, by cer-
tified or regular mail, or by courier
service. For the requesting party’s pro-
tection, if the request is filed by mail,
it should be certified mail. If the re-
quest 1is filed by facsimile trans-
mission, the original of the request,
signed by the requestor or authorized
representative, shall be filed within 10
days of the date of the Administrator’s
notice of determination.

(f) Copies of the request for a hearing
shall be sent by the requestor to the
Wage and Hour Division official who
issued the Administrator’s notice of de-
termination, to the representative(s) of
the Solicitor of Labor identified in the
notice of determination, and to all
known interested parties.

§655.425 Rules of practice for adminis-
trative law judge proceedings.

(a) Except as specifically provided in
this subpart, and to the extent they do
not conflict with the provisions of this
subpart, the ‘“Rules of Practice and
Procedure for Administrative Hearings
Before the Office of Administrative
Law Judges’” established by the Sec-
retary at 29 CFR part 18 shall apply to
administrative proceedings under this
subpart.

(b) As provided in the Administrative
Procedure Act, 5 U.S.C. 556, any oral or
documentary evidence may be received
in proceedings under this part. The
Federal Rules of Evidence and subpart
B of the Rules of Practice and Procedure
for Administrative Hearings Before the
Office of Administrative Law Judges (29
CFR part 18, subpart B) shall not apply,
but principles designed to ensure pro-
duction of relevant and probative evi-
dence shall guide the admission of evi-
dence. The administrative law judge
may exclude evidence which is
inmaterial, irrelevant, or unduly repet-
itive.

§655.430 Service and computation of
time.

(a) Under this subpart, a party may
serve any pleading or document by reg-
ular mail. Service is complete upon
mailing to the last known address. No
additional time for filing or response is
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authorized where service is by mail. In
the interest of expeditious proceedings,
the administrative law judge may di-
rect the parties to serve pleadings or
documents by a method other than reg-
ular mail.

(b) Two (2) copies of all pleadings and
other documents in any administrative
law judge proceeding shall be served on
the attorneys for the Administrator.
One copy shall be served on the Asso-
ciate Solicitor, Division of Fair Labor
Standards, Office of the Solicitor, U.S.
Department of Labor, 200 Constitution
Avenue NW., Washington, DC 20210, and
one copy on the attorney representing
the Administrator in the proceeding.

(c) Time will be computed beginning
with the day following the action and
includes the last day of the period un-
less it is a Saturday, Sunday, or feder-
ally-observed holiday, in which case
the time period includes the next busi-
ness day.

§655.435 Administrative
proceedings.

(a) Upon receipt of a timely request
for a hearing filed pursuant to and in
accordance with §655.420, the Chief Ad-
ministrative Law Judge shall appoint
an administrative law judge to hear
the case.

(b) Within 7 days following the as-
signment of the case, the administra-
tive law judge shall notify all inter-
ested parties of the date, time and
place of the hearing. All parties shall
be given at least 5 days notice of such
hearing.

(c) The date of the hearing shall be
not more than 60 days from the date of
the Administrator’s determination. Be-
cause of the time constraints imposed
by the Act, no requests for postpone-
ment shall be granted except for com-
pelling reasons and by consent of all
the parties to the proceeding.

(d) The administrative law judge may
prescribe a schedule by which the par-
ties are permitted to file a prehearing
brief or other written statement of fact
or law. Any such brief or statement
shall be served upon each other party
in accordance with §655.430.
Posthearing briefs will not be per-
mitted except at the request of the ad-
ministrative law judge. When per-
mitted, any such brief shall be limited

law judge
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to the issue or issues specified by the
administrative law judge, shall be due
within the time prescribed by the ad-
ministrative law judge, and shall be
served on each other party in accord-
ance with §655.430.

§655.440 Decision and order of admin-
istrative law judge.

(a) Within 90 days after receipt of the
transcript of the hearing, the adminis-
trative law judge shall issue a decision.

(b) The decision of the administra-
tive law judge shall include a state-
ment of findings and conclusions, with
reasons and basis therefore, upon each
material issue presented on the record.
The decision shall also include an ap-
propriate order which may affirm,
deny, reverse, or modify, in whole or in
part, the determination of the Admin-
istrator; the reason or reasons for such
order shall be stated in the decision.
The administrative law judge shall not
render determinations as to the legal-
ity of a regulatory provision or the
constitutionality of a statutory provi-
sion.

(c) The decision shall be served on all
parties in person or by certified or reg-
ular mail.

§655.445 Secretary’s review of admin-
istrative law judge’s decision.

(a) The Administrator or any inter-
ested party desiring review of the deci-
sion and order of an administrative law
judge shall petition the Secretary to
review the decision and order. To be ef-
fective, such petition shall be received
by the Secretary within 30 days of the
date of the decision and order. Copies
of the petition shall be served on all
parties and on the administrative law
judge.

(b) No particular form is prescribed
for any petition for Secretary’s review
permitted by this subpart. However,
any such petition shall:

(1) Be dated;

(2) Be typewritten or legibly written;

(3) Specify the issue or issues stated
in the administrative law judge deci-
sion and order giving rise to such peti-
tion;

(4) State the specific reason or rea-
sons why the party petitioning for re-
view believes such decision and order
are in error;
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(5) Be signed by the party filing the
petition or by an authorized represent-
ative of such party;

(6) Include the address at which such
party or authorized representative de-
sires to receive further communica-
tions relating thereto; and

(7) Attach copies of the administra-
tive law judge’s decision and order, and
any other record documents which
would assist the Secretary in deter-
mining whether review is warranted.

(c) Whenever the Secretary deter-
mines to review the decision and order
of an administrative law judge, a no-
tice of the Secretary’s determination
shall be served upon the administrative
law judge and upon all parties to the
proceeding within 30 days after the
Secretary’s receipt of the petition for
review.

(d) Upon receipt of the Secretary’s
notice, the Office of Administrative
Law Judges shall within 15 days for-
ward the complete hearing record to
the Secretary.

(e) The Secretary’s notice shall speci-
fy:

(1) The issue or issues to be reviewed;

(2) The form in which submissions
shall be made by the parties (e.g.,
briefs, oral argument);

(3) The time within which such sub-
missions shall be made.

(f) All documents submitted to the
Secretary shall be filed with the Sec-
retary of Labor, U.S. Department of
Labor, Washington, DC 20210, Atten-
tion: Executive Director, Office of Ad-
ministrative Appeals, room S-4309. An
original and two copies of all docu-
ments shall be filed. Documents are
not deemed filed with the Secretary
until actually received by the Sec-
retary. All documents, including docu-
ments filed by mail, shall be received
by the Secretary either on or before
the due date.

(g) Copies of all documents filed with
the Secretary shall be served upon all
other parties involved in the pro-
ceeding. Service upon the Adminis-
trator shall be in accordance with
§655.430(b).

(h) The Secretary’s final decision
shall be issued within 180 days from the
date of the notice of intent to review.
The Secretary’s decision shall be

533



§655.450

served upon all parties and the admin-
istrative law judge.

(i) Upon issuance of the Secretary’s
decision, the Secretary shall transmit
the entire record to the Chief Adminis-
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cept for filing any attestation sub-
mitted by the employer under subparts
D and E of this part, for a period of 12
months from the date of receipt of the
Administrator’s notification or for a

trative Law Judge for custody pursu-
ant to §655.450.

§655.450 Administrative record.

The official record of every com-
pleted administrative hearing proce-
dure provided by subparts D and E of
this part shall be maintained and filed
under the custody and control of the
Chief Administrative Law Judge. Upon
receipt of a complaint seeking review
of the final agency action in a United
States District Court, the Chief Admin-
istrative Law Judge shall certify the
official record and shall transmit such
record to the clerk of the court.

§655.455 Notice to the Attorney Gen-
eral and the Employment and
Training Administration.

(a) The Administrator shall promptly
notify the Attorney General and ETA
of the final determination of a viola-
tion by an employer upon the earliest
of the following events:

(1) Where the Administrator deter-
mines that there is a basis for a finding
of violation by an employer, and no
timely request for hearing is made pur-
suant to §655.420; or

(2) Where, after a hearing, the admin-
istrative law judge issues a decision
and order finding a violation by an em-
ployer; or

(3) Where the administrative law
judge finds that there was no violation,
and the Secretary, upon review, issues
a decision pursuant to §655.445, holding
that a violation was committed by an
employer.

(b) The Attorney General, upon re-
ceipt of the Administrator’s notice pur-
suant to paragraph (a) of this section,
shall not approve petitions filed with
respect to that employer under section
212(m) of the INA (8 U.S.C. 1182(m))
during a period of at least 12 months
from the date of receipt of the Admin-
istrator’s notification.

(c) ETA, upon receipt of the Adminis-
trator’s notice pursuant to paragraph
(a) of this section, shall suspend the
employer’s attestation under subparts
D and E of this part, and shall not ac-

longer period if such is specified by the
Attorney General for visa petitions
filed by that employer under section
212(m) of the INA.

§655.460 Non-applicability of
Equal Access to Justice Act.

A proceeding under subpart D or E of
this part is not subject to the Equal
Access to Justice Act, as amended, 5
U.S.C. 504. In such a proceeding, the ad-
ministrative law judge shall have no
authority to award attorney fees and/
or other litigation expenses pursuant
to the provisions of the Equal Access
to Justice Act.

the

Subpart F—Attestations by Em-
ployers Using Alien Crew-
members for Longshore Ac-
tivities in U.S. Ports

SOURCE: 60 FR 3956, 3976, Jan. 19, 1995, un-
less otherwise noted.

GENERAL PROVISIONS

§655.500 Purpose, procedure and ap-
plicability of subparts F and G of
this part.

(a) Purpose. (1) Section 258 of the Im-
migration and Nationality Act (‘‘Act’)
prohibits nonimmigrant alien crew-
members admitted to the United
States on D-visas from performing
longshore work at U.S. ports except in
five specific instances:

(i) Where the vessel’s country of reg-
istration does not prohibit U.S. crew-
members from performing longshore
work in that country’s ports and na-
tionals of a country (or countries)
which does not prohibit U.S. crew-
members from performing longshore
work in that country’s ports hold a ma-
jority of the ownership interest in the
vessel, as determined by the Secretary
of State (henceforth referred to as the
“reciprocity exception’);

(ii) Where there is in effect in a local
port one or more collective bargaining
agreement(s), each covering at least
thirty percent of the longshore work-
ers, and each permitting the activity
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to be performed under the terms of
such agreement(s);

(iii) Where there is no collective bar-
gaining agreement covering at least
thirty percent of the longshore workers
at the particular port and an attesta-
tion with accompanying documenta-
tion has been filed with the Depart-
ment of Labor attesting that, among
other things, the use of alien crew-
members to perform a particular activ-
ity of longshore work is permitted
under the prevailing practice of the
particular port (henceforth referred to
as the ‘‘prevailing practice excep-
tion”’);

(iv) Where the longshore work is to
be performed at a particular location
in the State of Alaska and an attesta-
tion with accompanying documenta-
tion has been filed with the Depart-
ment of Labor attesting that, among
other things, before using alien crew-
members to perform the activity speci-
fied in the attestation, the employer
will make a bona fide request for and
employ United States longshore work-
ers who are qualified and available in
sufficient numbers from contract ste-
vedoring companies, labor organiza-
tions recognized as exclusive bar-
gaining representatives of TUnited
States longshore workers, and private
dock operators (henceforth referred to
as the ‘‘Alaska exception’); or

(v) Where the longshore work in-
volves an automated self-unloading
conveyor belt or vacuum-actuated sys-
tem on a vessel and the Administrator
has not previously determined that an
attestation must be filed pursuant to
this part as a basis for performing
those functions (henceforth referred to
as the ‘‘automated vessel exception’).

(2) The term ‘‘longshore work’ does
not include the loading or unloading of
hazardous cargo, as determined by the
Secretary of Transportation, for safety
and environmental protection. The De-
partment of Homeland Security (DHS)
through the United States Citizenship
and Immigration Services (USCIS), de-
termines whether an employer may use
alien crewmembers for longshore work
at U.S. ports. In those cases where an
employer must file an attestation in
order to perform such work, the De-
partment of Labor shall be responsible
for accepting the filing of such attesta-
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tions. Subpart F of this part sets forth
the procedure for filing attestations
with the Department of Labor for em-
ployers proposing to use alien crew-
members for longshore work at U.S.
ports under the prevailing practice ex-
ception, the Alaska exception, and
where it has been determined that an
attestation is required under the auto-
mated vessel exception listed in para-
graph (a)(1)(iv) of this section. Subpart
G of this part sets forth complaint, in-
vestigation, and penalty provisions
with respect to such attestations.

(b) Procedure. (1) Under the prevailing
practice exception in sec. 258(c) of the
Act, and in those cases where it has
been determined that an attestation is
required under the automated vessel
exception for longshore work to be per-
formed at locations other than in the
State of Alaska, the procedure involves
filing an attestation with the Depart-
ment of Labor attesting that:

(i) The use of alien crewmembers for
a particular activity of longshore work
is the prevailing practice at the par-
ticular port;

(ii) The use of alien crewmembers is
not during a strike or lockout nor de-
signed to influence the election of a
collective bargaining representative;
and

(iii) Notice of the attestation has
been provided to the bargaining rep-
resentative of longshore workers in the
local port, or, where there is none, no-
tice has been provided to longshore
workers employed at the local port.

(2) Under the automated vessel excep-
tion in sec. 258(c) of the Act, no attes-
tation is required in cases where
longshore activity consists of the use
of an automated self-unloading con-
veyor belt or vacuum-actuated system
on a vessel. The legislation creates a
rebuttable presumption that the use of
alien crewmembers for the operation of
such automated systems is the pre-
vailing practice. In order to overcome
such presumption, it must be shown by
the preponderance of the evidence sub-
mitted by any interested party, that
the use of alien crewmembers for such
activity is not the prevailing practice
at the particular port, that it is during
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a strike or lockout, or that it is in-
tended or designed to influence an elec-
tion of a bargaining representative for
workers in the local port.

(3) Under the Alaska exception in sec.
2568(d) of the Act, and in those cases
where it has been determined that an
attestation is required under the auto-
mated vessel exception consisting of
the wuse of such equipment for
longshore work to be performed in the
State of Alaska, the procedure involves
filing an attestation with the Depart-
ment of Labor attesting that:

(i) The employer will make a bona
fide request for United States
longshore workers who are qualified
and available in sufficient numbers to
perform the activity at the particular
time and location from the parties to
whom notice has been provided under
paragraph (b)(3)(iv) (B) and (C) of this
section, except that:

(A) Wherever two or more contract
stevedoring companies which meet the
requirements of section 32 of the
Longshore and Harbor Workers’ Com-
pensation Act (33 U.S.C. 932) have
signed a joint collective bargaining
agreement with a single labor organi-
zation recognized as an exclusive bar-
gaining representative of United States
longshore workers within the meaning
of the National Labor Relations Act (29
U.S.C. 141 et seq.), the employer may re-
quest longshore workers from only one
such contract stevedoring company,
and

(B) A request for longshore workers
to an operator of a private dock may be
made only for longshore work to be
performed at that dock and only if the
operator meets the requirements of
section 32 of the Longshore and Harbor
Workers’ Compensation Act (33 U.S.C.
932);

(ii) The employer will employ all
United States longshore workers made
available in response to the request
made pursuant to paragraph (b)(3)(i) of
this section who are qualified and
available in sufficient numbers and
who are mneeded to perform the
longshore activity at the particular
time and location attested to;

(iii) The use of alien crewmembers
for such activity is not intended or de-
signed to influence and election of a
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bargaining representative for workers
in the State of Alaska; and

(iv) Notice of the attestation has
been provided to:

(A) Labor organizations which have
been recognized as exclusive bar-
gaining representatives of TUnited
States longshore workers within the
meaning of the National Labor Rela-
tions Act (29 U.S.C. 141 et seq.) and
which make available or intend to
make available workers to the par-
ticular location where the longshore
work is to be performed;

(B) Contract stevedoring companies
which employ or intend to employ
United States longshore workers at
that location; and

(C) Operators of private docks at
which the employer will use longshore
workers.

(c) Applicability. Subparts F and G of
this part apply to all employers who
seek to employ alien crewmembers for
longshore work at U.S. ports under the
prevailing practice exception, to all
employers who seek to employ alien
crewmembers for longshore work at lo-
cations in the State of Alaska under
the Alaska exception, to all employers
claiming the automated vessel excep-
tion, and to those cases where it has
been determined that an attestation is
required under the automated vessel
exception.

[60 FR 3956, 3976, Jan. 19, 1995, as amended at
71 FR 35520, June 21, 2006]

§655.501 Overview of responsibilities.

This section provides a context for
the attestation process, to facilitate
understanding by employers that may
seek to employ alien crewmembers for
longshore work under the prevailing
practice exception, under the Alaska
exception, and in those cases where an
attestation is necessary under the
automated vessel exception.

(a) Department of Labor’s responsibil-
ities. The United States Department of
Labor (DOL) administers the attesta-
tion process. Within DOL, the Employ-
ment and Training Administration
(ETA) shall have responsibility for set-
ting up and operating the attestation
process; the Employment Standards
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Administration’s Wage and Hour Divi-
sion shall be responsible for inves-
tigating and resolving any complaints
filed concerning such attestations.

(b) Employer attestation responsibilities.
(1) Bach employer seeking to use alien
crewmembers for longshore work at a
local U.S. port pursuant to the pre-
vailing practice exception or where an
attestation is required under the auto-
mated vessel exception for longshore
work to be performed at locations
other than in the State of Alaska shall,
as the first step, submit an attestation
on Form ETA 9033, as described in
§655.510 of this part, to ETA at the ad-
dress set forth at §655.510(b) of this
part. If ETA accepts the attestation for
filing, pursuant to §655.510 of this part,
ETA shall return the cover form of the
accepted attestation to the employer,
and, at the same time, shall provide
notice of the filing to the TUnited
States Citizenship and Immigration
Services of the Department of Home-
land Security (DHS) office having ju-
risdiction over the port where
longshore work will be performed.

(2) BEach employer seeking to use
alien crewmembers for longshore work
at a particular location in the State of
Alaska pursuant to the Alaska excep-
tion or where an attestation is required
under the automated vessel exception
for longshore work to be performed at
a particular location in Alaska shall
submit, as a first step, an attestation
on Form ETA 9033-A, as described in
§655.5633 of this part, to ETA at the ad-
dress of the Seattle regional office as
set forth at §655.532 of this part. The
address appears in the instructions to
Form ETA 9033-A. ETA shall return
the cover form of the accepted attesta-
tion to the employer, and, at the same
time, shall provide notice of the filing
to the DHS office having jurisdiction
over the location where longshore work
will be performed.

(c) Complaints. Complaints con-
cerning misrepresentation in the attes-
tation, failure of the employer to carry
out the terms of the attestation, or
complaints that an employer is re-
quired to file an attestation under the
automated vessel exception, may be
filed with the Wage and Hour Division,
according to the procedures set forth in
subpart G of this part. Complaints of
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“misrepresentation” may include as-
sertions that an employer has attested
to the use of alien crewmembers only
for a particular activity of longshore
work and has thereafter used such
alien crewmembers for another activ-
ity of longshore work. If the Division
determines that the complaint presents
reasonable cause to warrant an inves-
tigation, the Division shall then inves-
tigate, and, where appropriate, after an
opportunity for a hearing, assess sanc-
tions and penalties. Subpart G of this
part further provides that interested
parties may obtain an administrative
law judge hearing on the Division’s de-
termination after an investigation and
may seek the Secretary’s review of the
administrative law judge’s decision.
Subpart G of this part also provides
that a complainant may request that
the Wage and Hour Administrator issue
a cease and desist order in the case of
either alleged violation(s) of an attes-
tation or longshore work by alien crew-
member(s) employed by an employer
allegedly not qualified for the claimed
automated vessel exception. Upon the
receipt of such a request, the Division
shall notify the employer, provide an
opportunity for a response and an in-
formal meeting, and then rule on the
request, which shall be granted if the
preponderance of the evidence sub-
mitted supports the complainant’s po-
sition.

[60 FR 3956, 3976, Jan. 19, 1995, as amended at
71 FR 35521, June 21, 2006]

§655.502 Definitions.

For the purposes of subparts F and G
of this part:

Accepted for filing means that a prop-
erly completed attestation on Form
ETA 9033, including accompanying doc-
umentation for each of the require-
ments in §655.510 (d) through (f) of this
part, or a properly completed attesta-
tion on Form ETA 9033-A, including ac-
companying documentation for the re-
quirement in §655.537 of this part in the
case of an attestation under the Alaska
exception, submitted by the employer
or its designated agent or representa-
tive has been received and filed by the
Employment and Training Administra-
tion of the Department of Labor (DOL).
(Unacceptable attestations under the
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prevailing practice exception are de-
scribed at §655.510(g)(2) of this part.
Unacceptable attestations under the
Alaska exception are described at
§655.538(b) of this part.)

Act and INA mean the Immigration
and Nationality Act, as amended, 8
U.S.C. 1101 et seq.

Activity means any activity relating
to loading cargo; unloading cargo; op-
eration of cargo-related equipment; or
handling of mooring lines on the dock
when a vessel is made fast or let go.

Administrative law judge means an of-
ficial appointed pursuant to 5 U.S.C.
3105.

Administrator means the Adminis-
trator of the Wage and Hour Division,
Employment Standards Administra-
tion, Department of Labor, or such au-
thorized representatives as may be des-
ignated to perform any of the functions
of the Administrator under subparts F
and G of this part.

Administrator, Office of Foreign Labor
Certification (OFLC Administrator)
means the primary official of the Office
of Foreign Labor Certification (OFLC
Administrator), or the OFLC Adminis-
trator’s designee.

Attestation means documents sub-
mitted by an employer attesting to and
providing accompanying documenta-
tion to show that, under the prevailing
practice exception, the use of alien
crewmembers for a particular activity
of longshore work at a particular U.S.
port is the prevailing practice, and is
not during a strike or lockout nor in-
tended to influence an election of a
bargaining representative for workers;
and that notice of the attestation has
been provided to the bargaining rep-
resentative, or, where there is none, to
the longshore workers at the local
port. Under the Alaska exception, such
documents shall show that, before
using alien crewmen to perform
longshore work, the employer will
make bona fide requests for dispatch of
United States longshore workers who
are qualified and available in sufficient
numbers and that the employer will
employ all such TUnited States
longshore workers in response to such
a request for dispatch; that the use of
alien crewmembers is not intended or
designed to influence an election of a
bargaining representative for workers
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in the State of Alaska; and that notice
of the attestation has been provided to
labor organizations recognized as ex-
clusive bargaining representatives of
United States longshore workers, con-
tract stevedoring companies, and oper-
ators of private docks at which the em-
ployer will use longshore workers.

Attesting employer means an employer
who has filed an attestation.

Attorney General means the chief offi-
cial of the U.S. Department of Justice
or the Attorney General’s designee.

Automated vessel means a vessel
equipped with an automated self-un-
loading conveyor belt or vacuum-actu-
ated system which is utilized for load-
ing or unloading cargo between the
vessel and the dock.

Certifying Officer (CO) means a De-
partment of Labor official, or the CO’s
designee, who makes determinations
about whether or not to grant applica-
tions for labor certification. The Na-
tional Certifying Officer, which is the
OFLC Administrator, makes such de-
terminations in the national office of
the OFLC.

Chief Administrative Law Judge means
the chief official of the Office of the
Administrative Law Judges of the De-
partment of Labor or the Chief Admin-
istrative Law Judge’s designee.

Contract stevedoring company means a
stevedoring company which is licensed
to do business in the State of Alaska
and which meets the requirements of
section 32 of the Longshore and Harbor
Workers’ Compensation Act (33 U.S.C.

932).

Crewmember means any non-
immigrant alien admitted to the
United States to perform services

under sec. 101(a)(15)(D)(i) of the Act (8
U.S.C. 1101(a)(15)(D)(1)).

Date of filing means the date an attes-
tation is accepted for filing by ETA.

Department and DOL mean the United
States Department of Labor.

Department of Homeland Security
(DHS) through the United States Citicen-
ship and Immigration Services (USCIS)
makes the determination under the
Act on whether an employer of alien
crewmembers may use such crew-
members for longshore work at a U.S.
port.
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Division means the Wage and Hour
Division of the Employment Standards
Administration, DOL.

Employer means a person, firm, cor-
poration, or other association or orga-
nization, which suffers or permits, or
proposes to suffer or permit, alien
crewmembers to perform longshore
work at a port within the U.S. For pur-
poses of §§655.5630 through 655.541, which
govern the performance of longshore
activities by alien crewmembers under
the Alaska exception, ‘‘employer’ in-
cludes any agent or representative des-
ignated by the employer.

Employment and Training Administra-
tion (ETA) means the agency within the
Department of Labor (DOL) which in-
cludes the Office of Foreign Labor
(OFLOC).

Employment Standards Administration
(ESA) means the agency within the De-
partment of Labor (DOL) which in-
cludes the Wage and Hour Division.

Lockout means a labor dispute involv-
ing a work stoppage, wherein an em-
ployer withholds work from its em-
ployees in order to gain a concession
from them.

Longshore work means any activity
(except safety and environmental pro-
tection work as described in sec.
258(b)(2) of the Act) relating to the
loading or unloading of cargo, the oper-
ation of cargo related equipment
(whether or not integral to the vessel),
or the handling of mooring lines on the
dock when the vessel is made fast or
let go, in the United States or the
coastal waters thereof.

Longshore worker means a U.S. work-
er who performs longshore work.

Office of Foreign Labor Certification
(OFLC) means the organizational com-
ponent within the ETA that provides
national leadership and policy guid-
ance and develops regulations and pro-
cedures to carry out the responsibil-
ities of the Secretary of Labor under
the INA concerning alien workers seek-
ing admission to the United States in
order to work under the Immigration
and Nationality Act, as amended.

Port means a geographic area, either
on a seacoast, lake, river or any other
navigable body of water, which con-
tains one or more publicly or privately
owned terminals, piers, docks, or mari-
time facilities, which is commonly
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thought of as a port by other govern-
ment maritime-related agencies, such
as the Maritime Administration. U.S.
ports include, but are not limited to,
those listed in Appendix A to this sub-
part.

Qualified and available in sufficient
numbers means the full complement of
qualified longshore workers needed to
perform the longshore activity, as de-
termined by industry standards in the
State of Alaska, including safety con-
siderations.

Secretary means the Secretary of
Labor or the Secretary’s designee.

Strike means a labor dispute wherein
employees engage in a concerted stop-
page of work (including stoppage by
reason of the expiration of a collective-
bargaining agreement) or engage in
any concerted slowdown or other con-
certed interruption of operations.

Unanticipated emergency means an un-
expected and unavoidable situation,
such as one involving severe weather
conditions, natural disaster, or me-
chanical breakdown, where cargo must
be immediately loaded on, or unloaded
from, a vessel.

United States is defined at 8 U.S.C.
1101(a)(38).

United States (U.S.) worker means a
worker who is a U.S. citizen, a U.S. na-
tional, a permanent resident alien, or
any other worker legally permitted to
work indefinitely in the United States.

[60 FR 3956, 3976, Jan. 19, 1995, as amended at
71 FR 35520, June 21, 2006]

§655.510 Employer attestations.

(a) Who may submit attestations? An
employer (or the employer’s designated
U.S. agent or representative) seeking
to employ alien crewmembers for a
particular activity of longshore work
under the prevailing practice exception
shall submit an attestation, provided
there is not in effect in the local port
any collective bargaining agreement
covering at least 30 percent of the
longshore workers. An attestation is
required for each port at which the em-
ployer intends to use alien crew-
members for longshore work. The at-
testation shall include: A completed
Form ETA 9033, which shall be signed
by the employer (or the employer’s des-
ignated agent or representative); and
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facts and evidence prescribed in para-
graphs (d) through (f) of this section.
This §655.510 shall not apply in the case
of longshore work performed at a par-
ticular location in the State of Alaska.
The procedures governing the filing of
attestations under the Alaska excep-
tion are set forth at §§655.530 through
655.541.

(b) Where and when should attestations
be submitted? (1) Attestations must be
submitted, by U.S. mail, private car-
rier, or facsimile transmission to the
U.S. Department of Labor office(s)
which are designated by the OFLC Ad-
ministrator. Attestations must be re-
ceived and date-stamped by DOL at
least 14 calendar days prior to the date
of the first performance of the intended
longshore activity, and shall be accept-
ed for filing or returned by ETA in ac-
cordance with paragraph (g) of this sec-
tion within 14 calendar days of the date
received by ETA. An attestation which
is accepted by ETA solely because it
was not reviewed within 14 days is sub-
ject to subsequent invalidation pursu-
ant to paragraph (i) of this section.
Every employer filing an attestation
shall have an agent or representative
with a United States address. Such ad-
dress shall be clearly indicated on the
Form ETA 9033. In order to ensure that
an attestation has been accepted for
filing prior to the date of the perform-
ance of the longshore activity, employ-
ers are advised to take mailing time
into account to make sure that ETA
receives the attestation at least 14
days prior to the first performance of
the longshore activity.

(2) Unanticipated Emergencies. ETA
may accept for filing attestations re-
ceived after the 14-day deadline when
due to an unanticipated emergency, as
defined in §655.502 of this part. When an
employer is claiming an unanticipated
emergency, it shall submit documenta-
tion to support such a claim. ETA shall
then make a determination on the va-
lidity of the claim, and shall accept the
attestation for filing or return it in ac-
cordance with paragraph (g) of this sec-
tion. ETA shall in no case accept an at-
testation received later than the date
of the first performance of the activity.

(c) What should be submitted?—(1)
Form ETA 9033 with accompanying docu-
mentation. For each port, a completed
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and dated original Form ETA 9033, or
facsimile transmission thereof, con-
taining the required attestation ele-
ments and the original signature of the
employer (or the employer’s designated
agent or representative) shall be sub-
mitted, along with two copies of the
completed, signed, and dated Form
ETA 9033. (If the attestation is sub-
mitted by facsimile transmission, the
attestation containing the original sig-
nature shall be maintained at the U.S.
business address of the employer’s des-
ignated agent or representative). Cop-
ies of Form ETA 9033 are available at
the National Processing Centers and at
the National Office. In addition, the
employer shall submit two sets of all
facts and evidence to show compliance
with each of the attestation elements
as prescribed by the regulatory stand-
ards in paragraphs (d) through (f) of
this section. In the case of an inves-
tigation pursuant to subpart G of this
part, the employer shall have the bur-
den of proof to establish the validity of
each attestation. The employer shall
maintain in its records at the office of
its U.S. agent, for a period of at least
3 years from the date of filing, suffi-
cient documentation to meet its bur-
den of proof, which shall at a minimum
include the documentation described in
this §6565.510, and shall make the docu-
ments available to Department of
Labor officials upon request.

Whenever any document is submitted
to a Federal agency or retained in the
employer’s records pursuant to this
part, the document either shall be in
the English language or shall be ac-
companied by a written translation
into the English language certified by
the translator as to the accuracy of the
translation and his/her competency to
translate.

(2) Statutory precondition regarding
collective bargaining agreements. (i) The
employer may file an attestation only
when there is no collective bargaining
agreement in effect in the port cov-
ering 30 percent or more of the
longshore workers in the port. The em-
ployer shall attest on the Form ETA
9033 that no such collective bargaining
agreement exists at the port at the
time that the attestation is filed.
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(ii) The employer is not required to
submit with the Form ETA 9033 docu-
mentation substantiating that there is
no collective bargaining agreement in
effect in the port covering 30 percent or
more of the longshore workers. If a
complaint is filed which presents rea-
sonable cause to believe that such an
agreement exists, the Department shall
conduct an investigation. In such an
investigation, the employer shall have
the burden of proving that no such col-
lective bargaining agreement exists.

(3) Ports for which attestations may be
filed. Employers may file an attesta-
tion for a port which is listed in appen-
dix A (U.S. Seaports) to this subpart.
Employers may also file an attestation
for a particular location not in appen-
dix A to this subpart if additional facts
and evidence are submitted with the
attestation to demonstrate that the lo-
cation is a port, meeting all of the cri-
teria as defined by §655.502 of this part.

(4) Attestation elements. The attesta-
tion elements referenced in paragraph
(c)(1) of this section are mandated by
sec. 258(c)(1)(B) of the Act (8 U.S.C.
1288(c)(1)(B)). Section 258(c)(1)(B) of the
Act requires employers who seek to
have alien crewmembers engage in a
longshore activity to attest as follows:

(i) The performance of the activity
by alien crewmembers is permitted
under the prevailing practice of the
particular port as of the date of filing
of the attestation;

(ii) The use of the alien crewmembers
for such activity is not during a strike
or lockout in the course of a labor dis-
pute, and is not intended or designed to
influence an election of a bargaining
representative for workers in the local
port; and

(iii) Notice of the attestation has
been provided by the owner, agent, con-
signee, master, or commanding officer
to the bargaining representative of
longshore workers in the local port, or,
where there is no such bargaining rep-
resentative, notice has been provided
to longshore workers employed at the
local port.

(d) The first attestation element: pre-
vailing practice. For an employer to be
in compliance with the first attesta-
tion element, it is required to have
been the prevailing practice during the
12-month period preceding the filing of
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the attestation, for a particular activ-
ity of longshore work at the particular
port to be performed by alien crew-
members. For each port, a prevailing
practice can exist for any of four dif-
ferent types of longshore work: loading
of cargo, unloading of cargo, operation
of cargo-related equipment, or han-
dling of mooring lines. It is thus pos-
sible that at a particular port it is the
prevailing practice for alien crew-
members to unload vessels but not the
prevailing practice to load them. An
employer shall indicate on the attesta-
tion form which of the four longshore
activities it is claiming is the pre-
vailing practice for such work to be
performed by alien crewmembers.

(1) Establishing a prevailing practice.
(i) In establishing that a particular ac-
tivity of longshore work is the pre-
vailing practice at a particular port, an
employer shall submit facts and evi-
dence to show that in the 12-month pe-
riod preceding the filing of the attesta-
tion, one of the following conditions
existed:

(A) Over fifty percent of vessels dock-
ing at the port used alien crewmembers
for the activity; or

(B) Alien crewmembers made up over
fifty percent of the workers in the port
who engaged in the activity.

(i1) Prevailing practice after Secretary
of State determination of non-reciprocity.
Section 258(d) of the Act provides a rec-
iprocity exception (separate from the
prevailing practice exception) to the
prohibition on performance of
longshore work by alien crewmembers
in U.S. ports. However, this reciprocity
exception becomes nonapplicable where
the Secretary of State determines that,
for a particular activity of longshore
work, a particular country (by law,
regulation, or practice) prohibits such
activity by U.S. crewmembers in its
ports. When the Secretary of State
places a country on the non-reciprocity
list (which means, for the purposes of
this section, Prohibitions on longshore
work by U.S. nationals; listing by country
at 22 CFR 89.1), crewmembers on ves-
sels from that country (that is, vessels
that are registered in that country or
vessels whose majority ownership in-
terest is held by nationals of that
country) are not permitted to perform
longshore work in U.S. waters, absent
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applicability of some exception other
than the reciprocity exception. The
Secretary of State’s determination has
the following effects in the establish-
ment of a prevailing practice for a par-
ticular longshore activity at a par-
ticular U.S. port for purposes of the
prevailing practice exception.

(A) An employer from any country,
other than the country which is placed
on the non-reciprocity list, may in-
clude the longshore activities per-
formed by alien crewmembers on all
vessels in establishing the prevailing
practice for a particular longshore ac-
tivity in a particular port.

(B) An employer from a country
which is placed on the non-reciprocity
list may file an attestation for the pre-
vailing practice exception under the
standards and requirements established
in this subpart F (except as provided in
paragraph (d)(1)(ii)(C) of this section),
provided that the attestation is filed at
least 12 months after the date on which
the employer’s country is placed on the
list.

(C) An employer from a country
which is placed on the non-reciprocity
list may file an attestation pursuant to
the prevailing practice exception ear-
lier than 12 months from the date on
which the employer’s country is placed
on the list, except that the following
restrictions shall apply to such attes-
tation:

(I) The employer shall submit facts
and evidence to show that, for the 12-
month period preceding the date of the
attestation, the use of alien crew-
members to perform a particular activ-
ity of longshore work was permitted by
the prevailing practice in the port (as
defined in paragraph (d)(1)(i) of this
section) without considering or includ-
ing such activity by crewmembers on
vessels from the employer’s country; or

(2) The employer shall submit facts
and evidence (including data on activi-
ties performed by crewmembers on ves-
sels from the employer’s country) to
show that the use of alien crew-
members to perform a particular activ-
ity of longshore work was permitted by
the prevailing practice in the port (as
defined in paragraph (d)(1)(i) of this
section) for one of two periods—

(i) For the employer whose country
has not previously been on the non-rec-
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iprocity list, the period is the contin-
uous 12-month period prior to May 28,
1991 (the effective date of section 258 of
the Act); or

(ii1) For the employer whose country
was at some time on the non-reci-
procity list, but was subsequently re-
moved from the non-reciprocity list
and then restored to the non-reci-
procity list (on one or more occasions),
the period is the last continuous 12-
month period during which the employ-
er’s country was not under the reci-
procity exception (that is, was listed
on the non-reciprocity list).

(iii) For purposes of this paragraph
(@)

(A) “Workers in the port engaged in
the activity” means any person who
performed the activity in any calendar
day;

(B) Vessels shall be counted each
time they dock at the particular port):

(C) Vessels exempt from section 258
of the INA for safety and environ-
mental protection shall not be included
in counting the number of vessels
which dock at the port (see Depart-
ment of Transportation Regulations);
and

(D) Automated vessels shall not be
included in counting the number of
vessels which dock at the port. For es-
tablishing a prevailing practice under
the automated vessel exception see
§6565.520 of this part.

(2) Documentation. In assembling the
facts and evidence required by para-
graph (d)(1) of this section, the em-
ployer may consult with the port au-
thority which has jurisdiction over the
local port, the collective bargaining
representative(s) of longshore workers
at the local port, other employers, or
any other entity which is familiar with
the practices at the port. Such docu-
mentation shall include a written sum-
mary of a survey of the experience of
shipmasters who entered the local port
in the previous year; or a letter, affi-
davit, or other written statement from
an appropriate local port authority re-
garding the use of alien crewmembers
to perform the longshore activity at
the port in the previous year; or other
documentation of comparable weight.
Written statements from collective
bargaining representatives and/or ship-
ping agents with direct knowledge of
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practices regarding the use of alien
crewmembers in the local port may
also be pertinent. Such documentation
shall accompany the Form ETA 9033,
and any underlying documentation
which supports the employer’s burden
of proof shall be maintained in the em-
ployer’s records at the office of the
U.S. agent as required by paragraph
(c)(1) of this section.

(e) The second attestation element: no
strike or lockout; no intention or design to
influence bargaining representative elec-
tion. (1) The employer shall attest that,
at the time of submitting the attesta-
tion, there is not a strike or lockout in
the course of a labor dispute covering
the employer’s activity, and that it
will not use alien crewmembers during
a strike or lockout after filing the at-
testation. The employer shall also at-
test that the employment of such
aliens is not intended or designed to in-
fluence an election for a bargaining
representative for workers in the local
port. Labor disputes for purposes of
this attestation element relate only to
those involving longshore workers at
the port of intended employment. This
attestation element applies to strikes
and lockouts and elections of bar-
gaining representatives at the local
port where the use of alien crew-
members for longshore work is in-
tended.

(2) Documentation. As documentation
to substantiate the requirement in
paragraph (e)(1) of this section, an em-
ployer may submit a statement of the
good faith efforts made to determine
whether there is a strike or lockout at
the particular port, as, for example, by
contacting the port authority or the
collective bargaining representative
for longshore workers at the particular
port.

(f) The third attestation element: notice
of filing. The employer of alien crew-
members shall attest that at the time
of filing the attestation, notice of fil-
ing has been provided to the bargaining
representative of the longshore work-
ers in the local port, or, where there is
no such bargaining representative, no-
tice of the filing has been provided to
longshore workers employed at the
local port through posting in con-
spicuous locations and through other
appropriate means.
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(1) Notification of bargaining represent-
ative. No later than the date the attes-
tation is received by DOL to be consid-
ered for filing, the employer of alien
crewmembers shall notify the bar-
gaining representative (if any) of
longshore workers at the local port
that the attestation is being submitted
to DOL. The notice shall include a copy
of the Form ETA 9033, shall state the
activity(ies) for which the attestation
is submitted, and shall state in that
notice that the attestation and accom-
panying documentation are available
at the national office of ETA for review
by interested parties. The employer
may have its owner, agent, consignee,
master, or commanding officer provide
such notice. Notices under this para-
graph (f)(1) shall include the following
statement: ‘“‘Complaints alleging mis-
representation of material facts in the
attestation and/or failure to comply
with the terms of the attestation may
be filed with any office of the Wage and
Hour Division of the United States De-
partment of Labor.”

(2) Posting notice where there is no bar-
gaining representative. If there is no bar-
gaining representative of longshore
workers at the local port when the em-
ployer submits an attestation to ETA,
the employer shall provide written no-
tice to the port authority for distribu-
tion to the public on request. In addi-
tion, the employer shall post one or
more written notices at the local port,
stating that the attestation with ac-
companying documentation has been
submitted, the activity(ies) for which
the attestation has been submitted,
and that the attestation and accom-
panying documentation are available
at the national office of ETA for review
by interested parties. Such posted no-
tice shall be clearly visible and unob-
structed, and shall be posted in con-
spicuous places where the longshore
workers readily can read the posted no-
tice on the way to or from their duties.
Appropriate locations for posting such
notices include locations in the imme-
diate proximity of mandatory Fair
Labor Standards Act wage and hour no-
tices and Occupational Safety and
Health Act occupational safety and
health notices. The notice shall include
a copy of the Form ETA 9033 filed with
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DOL, shall provide information con-
cerning the availability of supporting
documents for examination at the na-
tional office of ETA, and shall include
the following statement: ‘“‘Complaints
alleging misrepresentation of material
facts in the attestation and/or failure
to comply with the terms of the attes-
tation may be filed with any office of
the Wage and Hour Division of the
United States Department of Liabor.”

(3) Documentation. The employer shall
provide a statement setting forth the
name and address of the person to
whom the notice was provided and
where and when the notice was posted
and shall attach a copy of the notice.

(g) Actions on attestations submitted for
filing. Once an attestation has been re-
ceived from an employer, a determina-
tion shall be made by the Certifying
Officer whether to accept the attesta-
tion for filing or return it. The Certi-
fying Officer may request additional
explanation and/or documentation
from the employer in making this de-
termination. An attestation which is
properly filled out and which includes
accompanying documentation for each
of the requirements set forth at
§655.510(d) through (f) shall be accepted
for filing by ETA on the date it is
signed by the Certifying Officer unless
it falls within one of the categories set
forth in paragraph (g)(2) of this section.
Once an attestation is accepted for fil-
ing, ETA shall then follow the proce-
dures set forth in paragraph (g)(1) of
this section. Upon acceptance of the
employer’s attestation by ETA, the at-
testation and accompanying docu-
mentation will be forwarded and shall
be available in a timely manner for
public examination at the ETA na-
tional office. ETA shall not consider
information contesting an attestation
received by ETA prior to the deter-
mination to accept or return the attes-
tation for filing. Such information
shall not be made part of ETA’s admin-
istrative record on the attestation, but
shall be referred to ESA to be proc-
essed as a complaint pursuant to sub-
part G of this part if the attestation is
accepted by ETA for filing.

(1) Acceptance. (i) If the attestation is
properly filled out and includes accom-
panying documentation for each of the
requirements at §655.5610(d) through (f),
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and does not fall within one of the cat-
egories set forth at paragraph (g)(2) of
this section, ETA shall accept the at-
testation for filing, provide notifica-
tion to the DHS office having jurisdic-
tion over the port where longshore
work will be performed, and return to
the employer, or the employer’s agent
or representative at a U.S. address, one
copy of the attestation form submitted
by the employer, with ETA’s accept-
ance indicated thereon. The employer
may then use alien crewmembers for
the particular activity of longshore
work at the U.S. port cited in the at-
testation in accordance with DHS regu-
lations.

(ii) DOL is not the guarantor of the
accuracy, truthfulness or adequacy of
an attestation accepted for filing.

(2) Unacceptable attestations. ETA
shall not accept an attestation for fil-
ing and shall return such attestation to
the employer, or the employer’s agent
or representative at a U.S. address,
when one of the following conditions
exists:

(i) When the Form ETA 9033 is not
properly filled out. Examples of im-
properly filled out Form ETA 9033’s in-
clude instances where the employer has
neglected to check all the necessary
boxes, or where the employer has failed
to include the name of the port where
it intends to use the alien crew-
members for longshore work, or where
the employer has named a port that is
not listed in appendix A and has failed
to submit facts and evidence to support
a showing that the location is a port as
defined by §655.502, or when the em-
ployer has failed to sign the attesta-
tion or to designate an agent in the
United States;

(ii) When the Form ETA 9033 with ac-
companying documentation is not re-
ceived by ETA at least 14 days prior to
the date of performance of the first ac-
tivity indicated on the Form ETA 9033;
unless the employer is claiming an un-
anticipated emergency, has included
documentation which supports such
claim, and ETA has found the claim to
be valid;

(iii) When the Form ETA 9033 does
not include accompanying documenta-
tion for each of the requirements set
forth at §655.510 (d) through (f);
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(iv) When the accompanying docu-
mentation required by paragraph (c) of
this section submitted by the em-
ployer, on its face, is inconsistent with
the requirements set forth at §655.510
(d) through (f). Examples of such a sit-
uation include instances where the
Form ETA 9033 pertains to one port
and the accompanying documentation
to another; where the Form ETA 9033
pertains to one activity of longshore
work and the accompanying docu-
mentation obviously refers to another;
or where the documentation clearly in-
dicates that only thirty percent, in-
stead of the required fifty percent, of
the activity attested to is performed by
alien crewmembers;

(v) When the Administrator, Wage
and Hour Division, has notified ETA, in
writing, after an investigation pursu-
ant to subpart G of this part, that the
particular activity of longshore work
which the employer has attested is the
prevailing practice at a particular port,
is not, in fact, the prevailing practice
at the particular port;

(vi) When the Administrator, Wage
and Hour Division, has notified ETA, in
writing, that a cease and desist order
has been issued pursuant to subpart G
of this part, with respect to the attest-
ing employer’s performance of the par-
ticular activity and port, in violation
of a previously accepted attestation;

(vii) When the Administrator, Wage
and Hour Division, has notified ETA, in
writing, after an investigation pursu-
ant to subpart G of this part, that the
particular employer has misrepre-
sented or failed to comply with an at-
testation previously submitted and ac-
cepted for filing, but in no case for a
period of more than one year after the
date of the Administrator’s notice and
provided that DHS has not advised
ETA that the prohibition is in effect
for a lesser period; or

(viii) When the Administrator, Wage
and Hour Division, has notified ETA, in
writing, that the employer has failed
to comply with any penalty, sanction,
or other remedy assessed in a final
agency action following an investiga-
tion by the Wage and Hour Division
pursuant to subpart G of this part.

(3) Resubmission. If the attestation is
not accepted for filing pursuant to the
categories set forth in paragraph (g)(2)
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of this section, ETA shall return to the
employer, or the employer’s agent or
representative, at a U.S. address, the
attestation form and accompanying
documentation submitted by the em-
ployer. ETA shall notify the employer,
in writing, of the reason(s) that the at-
testation is unacceptable. When an at-
testation is found to be unacceptable
pursuant to paragraphs (2)(2) (@{)
through (iv) of this section, the em-
ployer may resubmit the attestation
with the proper documentation. When
an attestation is found to be unaccept-
able pursuant to paragraphs (g)(2) (v)
through (viii) of this section and re-
turned, such action shall be the final
decision of the Secretary of Labor.

(h) Effective date and validity of filed
attestations. An attestation is filed and
effective as of the date it is accepted
and signed by the Certifying Officer.
Such attestation is valid for the 12-
month period beginning on the date of
acceptance for filing, unless suspended
or invalidated pursuant to subpart G of
this part or paragraph (i) of this sec-
tion. The filed attestation expires at
the end of the 12-month period of valid-
ity.

(i) Suspension or invalidation of filed
attestations. Suspension or invalidation
of an attestation may result from en-
forcement action(s) under subpart G of
this part (i.e., investigation(s) con-
ducted by the Administrator or cease
and desist order(s) issued by the Ad-
ministrator regarding the employer’s
misrepresentation in or failure to carry
out its attestation); or from a dis-
covery by ETA that it made an error in
accepting the attestation because such
attestation falls within one of the cat-
egories set forth in paragraph (g)(2) of
this section.

(1) Result of Wage and Hour Division
action. Upon the determination of a
violation under subpart G of this part,
the Administrator shall, pursuant to
§655.660(b), notify the DHS of the viola-
tion and of the Administrator’s notice
to ETA.

(2) Result of ETA action. If, after ac-
cepting an attestation for filing, ETA
finds that the attestation is unaccept-
able because it falls within one of the
categories set forth at paragraph (g)(2)
of this section, and as a result, ETA
suspends or invalidates the attestation,
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ETA shall notify the DHS of such sus-
pension or invalidation and shall re-
turn a copy of the attestation form to
the employer, or the employer’s agent
or representative, at a U.S. address.
ETA shall notify the employer, in writ-
ing, of the reason(s) that the attesta-
tion is suspended or invalidated. When
an attestation is found to be suspended
or invalidated pursuant to paragraphs
(g2)(2) (i) through (iv) of this section,
the employer may resubmit the attes-
tation with the proper documentation.
When an attestation is suspended or in-
validated because it falls within one of
the categories in paragraphs (g2)(2) (v)
through (viii) of this section, such ac-
tion shall be the final decision of the
Secretary of Labor, except as set forth
in subpart G of this part.

(j) Withdrawal of accepted attestations.
(1) An employer who has submitted an
attestation which has been accepted
for filing may withdraw such attesta-
tion at any time before the 12-month
period of its validity terminates, unless
the Administrator has found reason-
able cause under subpart G to com-
mence an investigation of the par-
ticular attestation. Such withdrawal
may be advisable, for example, when
the employer learns that the particular
activity(ies) of longshore work which it
has attested is the prevailing practice
to perform with alien crewmembers
may not, in fact, have been the pre-
vailing practice at the particular port
at the time of filing. Requests for such
withdrawals shall be in writing and
shall be directed to the Certifying Offi-
cer.

(2) Withdrawal of an attestation shall
not affect an employer’s liability with
respect to any failure to meet the con-
ditions attested to which took place
before the withdrawal, or for misrepre-
sentations in an attestation. However,
if an employer has not yet performed
the particular longshore activity(ies)
at the port in question, the Adminis-
trator will not find reasonable cause to
investigate unless it is alleged, and
there is reasonable cause to believe,
that the employer has made misrepre-
sentations in the attestation or docu-
mentation thereof, or that the em-
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ployer has not in fact given the notice
attested to.

(Approved by the Office of Management and
Budget under Control No. 1205-0309)

[60 FR 3956, 3976, Jan. 19, 1995, as amended at
71 FR 35520, June 21, 2006]

§655.520 Special provisions regarding
automated vessels.

In general, an attestation is not re-
quired in the case of a particular activ-
ity of longshore work consisting of the
use of automated self-unloading con-
veyor belt or vacuum-actuated systems
on a vessel. The legislation creates a
rebuttable presumption that the use of
alien crewmembers for the operation of
such automated systems is the pre-
vailing practice. In order to overcome
such presumption, it must be shown by
the preponderance of the evidence sub-
mitted by any interested party, that
the use of alien crewmembers for such
activity is not the prevailing practice.
Longshore work involving the use of
such equipment shall be exempt from
the attestation requirement only if the
activity consists of using that equip-
ment. If the automated equipment is
not used in the particular activity of
longshore work, an attestation is re-
quired as described under §655.510 of
this part if it is the prevailing practice
in the port to use alien crewmembers
for this work, except that in all cases,
where an attestation is required for
longshore work to be performed at a
particular location in the State of
Alaska, an employer shall file such at-
testation under the Alaska exception
pursuant to §§655.5630 through 655.541 on
Form ETA 9033-A. When automated
equipment is used in the particular ac-
tivity of longshore work, an attesta-
tion is required only if the Adminis-
trator finds, based on a preponderance
of the evidence which may be sub-
mitted by any interested party, that
the performance of the particular ac-
tivity of longshore work is not the pre-
vailing practice at the port, or was dur-
ing a strike or lockout or intended to
influence an election of a bargaining
representative for workers in the local
port, or if the Administrator issues a
cease and desist order against use of
the automated equipment without such
attestation.
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(a) Procedure when attestation is re-
quired. If it is determined pursuant to
subpart G of this part that an attesta-
tion is required for longshore work
consisting of the use of automated
equipment at a location other than in
the State of Alaska, the employer shall
comply with all the requirements set
forth at §655.510 of this part except
paragraph (d) of §655.510. In lieu of
complying with §655.510(d) of this part,
the employer shall comply with para-
graph (b) of this section. If it is deter-
mined pursuant to subpart G of this
part that an attestation is required for
longshore work consisting of the use of
automated equipment at a particular
location in the State of Alaska, the
employer shall comply with all the re-
quirements set forth at §§655.530
through 655.541 of this part.

(b) The first attestation element: pre-
vailing practice for automated vessels.
For an employer to be in compliance
with the first attestation element, it is
required to have been the prevailing
practice that over fifty percent (as de-
scribed in paragraph (b)(1) of this sec-
tion) of a particular activity of
longshore work which was performed
through the use of automated self-un-
loading conveyor belt or vacuum-actu-
ated equipment at the particular port
during the 12-month period preceding
the filing of the attestation, was per-
formed by alien crewmembers. For pur-
poses of this paragraph (b), only auto-
mated vessels shall be included in
counting the number of vessels which
dock at the port.

(1) Estabdlishing a prevailing practice.
(i) In establishing that the use of alien
crewmembers to perform a particular
activity of longshore work consisting
of the use of self-unloading conveyor
belt or vacuum-actuated systems on a
vessel is the prevailing practice at a
particular port, an employer shall sub-
mit facts and evidence to show that in
the 12-month period preceding the fil-
ing of the attestation, one of the fol-
lowing conditions existed:

(A) Over fifty percent of the auto-
mated vessels docking at the port used
alien crewmembers for the activity (for
purposes of this paragraph (b)(1), a ves-
sel shall be counted each time it docks
at the particular port); or
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(B) Alien crewmembers made up over
fifty percent of the workers who per-
formed the activity with respect to
such automated vessels.

(ii) Prevailing practice after Secretary
of State determination of non-reciprocity.
Section 258(d) of the Act provides a rec-
iprocity exception (separate from the
prevailing practice exception) to the
prohibition on performance of
longshore work by alien crewmembers
in U.S. ports. However, this reciprocity
exception becomes nonapplicable where
the Secretary of State determines that,
for a particular activity of longshore
work, a particular country (by law,
regulation, or practice) prohibits such
activity by U.S. crewmembers in its
ports. When the Secretary of State
places a country on the non-reciprocity
list (which means, for the purposes of
this section, Prohibitions on longshore
work by U.S. nationals; listing by country
at 22 CFR 89.1), crewmembers on ves-
sels from that country (that is, vessels
that are registered in that country or
vessels whose majority ownership in-
terest is held by nationals of that
country) are not permitted to perform
longshore work in U.S. waters, absent
applicability of some exception other
than the reciprocity exception. The
Secretary of State’s determination has
the following effects in the establish-
ment of a prevailing practice for a par-
ticular longshore activity at a par-
ticular U.S. port for purposes of the
prevailing practice exception.

(A) An employer from any country,
other than the country which is placed
on the non-reciprocity list, may in-
clude the longshore activities per-
formed by alien crewmembers on all
vessels in establishing the prevailing
practice for a particular longshore ac-
tivity in a particular port.

(B) An employer from a country
which is placed on the non-reciprocity
list may file an attestation for the pre-
vailing practice exception under the
standards and requirements established
in this subpart F (except as provided in
paragraph (b)(1)(ii)(C) of this section),
provided that the attestation is filed at
least 12 months after the date on which
the employer’s country is placed on the
list.

(C) An employer from a country
which is placed on the non-reciprocity
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list may file an attestation pursuant to
the prevailing practice exception ear-
lier than 12 months from the date on
which the employer’s country is placed
on the list, except that the following
restrictions shall apply to such attes-
tation:

(I) The employer shall submit facts
and evidence to show that, for the 12-
month period preceding the date of the
attestation, the use of alien crew-
members to perform a particular activ-
ity of longshore work was permitted by
the prevailing practice in the port (as
defined in paragraph (d)(1)(i) of this
section) without considering or includ-
ing such activity by crewmembers on
vessels from the employer’s country; or

(2) The employer shall submit facts
and evidence (including data on activi-
ties performed by crewmembers on ves-
sels from the employer’s country) to
show that the use of alien crew-
members to perform a particular activ-
ity of longshore work was permitted by
the prevailing practice in the port (as
defined in paragraph (b)(1)(i) of this
section) for one of two periods—

(i) For the employer whose country
has not previously been on the non-rec-
iprocity list, the period is the contin-
uous 12-month period prior to May 28,
1991 (the effective date of section 258 of
the Act); or

(ii1) For the employer whose country
was at some time on the non-reci-
procity list, but was subsequently re-
moved from the non-reciprocity list
and then restored to the non-reci-
procity list (on one or more occasions),
the period is the last continuous 12-
month period during which the employ-
er’s country was not under the reci-
procity exception (that is, was listed
on the non-reciprocity list).

(2) Documentation. In assembling the
documentation described in paragraph
(b)(1) of this section, the employer may
consult with the port authority which
has jurisdiction over the local port, the
collective bargaining representative(s)
of longshore workers at the local port,
other employers, or any other entity
which is familiar with the practices at
the port. The documentation shall in-
clude a written summary of a survey of
the experience of shipmasters who en-
tered the local port in the previous
year; or a letter, affidavit, or other

20 CFR Ch. V (4-1-07 Edition)

written statement from an appropriate
local port authority regarding the use
of alien crewmembers to perform the
longshore activity at the port in the
previous year; or other documentation
of comparable weight. Written state-
ments from collective bargaining rep-
resentatives and/or shipping agents
with direct knowledge of practices re-
garding the use of alien crewmembers
may also be pertinent. Such docu-
mentation shall accompany the Form
ETA 9033, and any underlying docu-
mentation which supports the employ-
er’s burden of proof shall be main-
tained in the employer’s records at the
office of the U.S. agent as required
under §655.510(c)(1) of this part.

(Approved by the Office of Management and
Budget under Control No. 1205-0309)

ALASKA EXCEPTION

§655.530 Special provisions regarding
the performance of longshore ac-
tivities at locations in the State of
Alaska.

Applicability. Section §655.5610 of this
part shall not apply to longshore work
performed at locations in the State of
Alaska. The performance of longshore
work by alien crewmembers at loca-
tions in the State of Alaska shall in-
stead be governed by §§655.530 through
655.541. The use of alien crewmembers
to perform longshore work in Alaska
consisting of the use of an automated
self-unloading conveyor belt or vacu-
um-actuated system on a vessel shall
continue to be governed by the provi-
sions of §655.5620 of this part, except
that, if the Administrator finds, based
on a preponderance of the evidence
which may be submitted by any inter-
ested party, that an attestation is re-
quired because the performance of the
particular activity of longshore work is
not the prevailing practice at the loca-
tion in the State of Alaska, or was dur-
ing a strike or lockout or intended to
influence an election of a bargaining
representative for workers at that lo-
cation, or if the Administrator issues a
cease and desist order against use of
the automated equipment without such
an attestation, the required attesta-
tion shall be filed pursuant to the Alas-
ka exception at §§655.530 through
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655.541 and not the prevailing practice
exception at §655.510.

§655.531 Who may submit attestations
for locations in Alaska?

In order to use alien crewmembers to
perform longshore activities at a par-
ticular location in the State of Alaska
an employer shall submit an attesta-
tion on Form ETA 9033-A. As noted at
§655.502, ‘‘Definitions,” for purposes of
§§655.530 through 655.541, which govern
the performance of longshore activities
by alien crewmembers under the Alas-
ka exception, ‘‘employer’’ includes any
agent or representative designated by
the employer. An employer may file a
single attestation for multiple loca-
tions in the State of Alaska.

§655.532 Where and when should at-
testations be submitted for loca-
tions in Alaska?

(a) Attestations shall be submitted,
by U.S. mail, private carrier, or fac-
simile transmission to the U.S. Depart-
ment of Labor regional office of the
Employment and Training Administra-
tion in Seattle, Washington. Except as
provided in paragraph (b) of this sec-
tion, attestations shall be received and
date-stamped by the Department at
least 30 calendar days prior to the date
of the first performance of the
longshore activity. The attestation
shall be accepted for filing or returned
by ETA in accordance with §655.538
within 14 calendar days of the date re-
ceived by ETA. An attestation which is
accepted by ETA solely because it was
not reviewed within 14 days is subject
to subsequent invalidation pursuant to
§655.540 of this part. An employer filing
an attestation shall have an agent or
representative with a United States ad-
dress. Such address shall be clearly in-
dicated on the Form ETA 9033-A. In
order to ensure that an attestation has
been accepted for filing prior to the
date of the first performance of the
longshore activity, employers are ad-
vised to take mailing time into ac-
count to make sure that ETA receives
the attestation at least 30 days prior to
the first performance of the longshore
activity.

(b) Late filings. ETA may accept for
filing attestations received after the
30-day deadline where the employer
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could not have reasonably anticipated
the need to file an attestation for the
particular location at that time. When
an employer states that it could not
have reasonably anticipated the need
to file the attestation at that time, it
shall submit documentation to ETA to
support such a claim. ETA shall then
make a determination on the validity
of the claim and shall accept the attes-
tation for filing or return it in accord-
ance with §655.538 of this part. ETA in
no case shall accept an attestation re-
ceived less than 24 hours prior to the
first performance of the activity.

§655.533 What should be submitted for
locations in Alaska?

(a) Form ETA 9033-A with accom-
panying documentation. A completed
and dated original Form ETA 9033-A,
or facsimile transmission thereof, con-
taining the required attestation ele-
ments and the original signature of the
employer or the employer’s agent or
designated representative, along with
two copies of the completed, signed,
and dated Form ETA 9033-A shall be
submitted to ETA. (If the attestation
is submitted by facsimile transmission,
the attestation containing the original
signature shall be maintained at the
U.S. business address of the employer’s
designated agent or representative).
Copies of Form ETA 9033-A are avail-
able at the National Processing Cen-
ters and at the National office. In addi-
tion, the employer shall submit two
sets of facts and evidence to show com-
pliance with the fourth attestation ele-
ment at §655.5637 of this part. In the
case of an investigation pursuant to
subpart G of this part, the employer
has the burden of proof to establish the
validity of each attestation. The em-
ployer shall maintain in its records at
the office of its U.S. agent, for a period
of at least 3 years from the date of fil-
ing, sufficient documentation to meet
its burden of proof, which shall at a
minimum include the documentation
described in §§6565.530 through 655.541,
and shall make the documents avail-
able to Department of Labor officials
upon request. Whenever any document
is submitted to a Federal agency or re-
tained in the employer’s records pursu-
ant to this part, the document shall ei-
ther be in the English language or shall

549



§655.534

be accompanied by a written trans-
lation into the English language cer-
tified by the translator as to the accu-
racy of the translation and his/her
competency to translate.

(b) Attestation elements. The attesta-
tion elements referenced in §§655.534
through 655.537 of this part are man-
dated by Sec. 258(d)(1) of the Act (8
U.S.C. 1288(d)(1)). Section 258(d)(1) of
the Act requires employers who seek to
have alien crewmembers engage in
longshore activity at locations in the
State of Alaska to attest as follows:

(1) The employer will make a bona
fide request for TUnited States
longshore workers who are qualified
and available in sufficient numbers to
perform the activity at the particular
time and location from the parties to
whom notice has been provided under
§6565.537(a)(1) (ii) and (iii), except that:

(i) Wherever two or more contract
stevedoring companies have signed a
joint collective bargaining agreement
with a single labor organization recog-
nized as an exclusive bargaining rep-
resentative of United States longshore
workers within the meaning of the Na-
tional Labor Relations Act (29 U.S.C.
141 et seq.), the employer may request
longshore workers from only one such
contract stevedoring company, and

(ii) A request for longshore workers
to an operator of a private dock may be
made only for longshore work to be
performed at that dock and only if the
operator meets the requirements of
section 32 of the Longshore and Harbor
Workers’ Compensation Act (33 U.S.C.
932);

(2) The employer will employ all
United States longshore workers made
available in response to the request
made pursuant to §655.5634(a)(1) who are
qualified and available in sufficient
numbers and who are needed to per-
form the longshore activity at the par-
ticular time and location to which the
employer has attested;

(3) The use of alien crewmembers for
such activity is not intended or de-
signed to influence an election of a bar-
gaining representative for workers in
the State of Alaska; and

(4) Notice of the attestation has been
provided to:

(i) Labor organizations which have
been recognized as exclusive bar-
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gaining representatives of TUnited
States longshore workers within the
meaning of the National Labor Rela-
tions Act (29 U.S.C. 141 et seq.) and
which make available or intend to
make available workers to the par-
ticular location where the longshore
work is to be performed;

(ii) Contract stevedoring companies
which employ or intend to employ
United States longshore workers at
that location; and

(iii) Operators of private docks at
which the employer will use longshore
workers.

[60 FR 3956, 3976, Jan. 19, 1995, as amended at
71 FR 35520, June 21, 2006]

§655.534 The first attestation element
for locations in Alaska: Bona fide
request for dispatch of United
States longshore workers.

(a) The first attestation element
shall be satisfied when the employer
signs Form ETA 9033-A, attesting that,
before using alien crewmembers to per-
form longshore work during the valid-
ity period of the attestation, the em-
ployer will make a bona fide request
for United States longshore workers
who are qualified and available in suffi-
cient numbers to perform the specified
longshore activity from the parties to
whom notice 1is provided under
§655.537(a)(1) (ii) and (iii). Although an
employer is required to provide notifi-
cation of filing to labor organizations
recognized as exclusive bargaining rep-
resentatives of United States longshore
workers pursuant to §655.537(a)(1)(1) of
this part, an employer need not request
dispatch of United States longshore
workers directly from such parties.
The requests for dispatch of United
States longshore workers pursuant to
this section shall be directed to con-
tract stevedoring companies which em-
ploy or intend to employ United States
longshore workers at that location,
and to operators of private docks at
which the employer will use longshore
workers. An employer is not required
to request dispatch of United States
longshore workers from private dock
operators or contract stevedoring com-
panies which do not meet the require-
ments of section 32 of the Longshore
and Harbor Workers’ Compensation
Act (33 U.S.C. 932) or, in the case of
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contract stevedoring companies, which
are not licensed to do business in the
State of Alaska.

(1) Wherever two or more contract
stevedoring companies have signed a
joint collective bargaining agreement
with a single qualified labor organiza-
tion, the employer may request
longshore workers from only one of
such contract stevedoring companies.
A qualified labor organization is one
which has been recognized as an exclu-
sive bargaining representative of
United States longshore workers with-
in the meaning of the National Labor
Relations Act (29 U.S.C. 141 et seq.) and
which makes available or intends to
make available workers to the par-
ticular location where the longshore
work is to be performed.

(2) A request for longshore workers
to an operator of a private dock may be
made only for longshore work to be
performed at that dock.

(3) An employer shall not be required
to request longshore workers from a
party if that party has notified the em-
ployer in writing that it does not in-
tend to make available United States
longshore workers who are qualified
and available in sufficient numbers to
the time and location at which the
longshore work is to be performed.

(4) A party that has provided such
written notice to the employer under
paragraph (a)(3) of this section may
subsequently notify the employer in
writing that it is prepared to make
available TUnited States longshore
workers who are qualified and avail-
able in sufficient numbers to perform
the longshore activity at the time and
location where the longshore work is
to be performed. In that event, the em-
ployer’s obligations to that party
under §§655.5634 and 655.535 of this part
shall recommence 60 days after its re-
ceipt of such notice.

(5) When a party has provided written
notice to the employer under para-
graph (a)(3) of this section that it does
not intend to dispatch United States
longshore workers to perform the
longshore work attested to by the em-
ployer, such notice shall expire upon
the earliest of the following events:

(i) When the terms of such notice
specify an expiration date at which
time the employer’s obligation to that
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party under §§655.534 and 655.535 of this
part shall recommence;

(ii) When retracted pursuant to para-
graph (a)(4) of this section; or

(iii) Upon the expiration of the valid-
ity of the attestation.

(b) Documentation. To substantiate
the requirement in paragraph (a) of
this section, an employer shall develop
and maintain documentation to meet
the employer’s burden of proof under
the first attestation element. The em-
ployer shall retain records of all re-
quests for dispatch of United States
longshore workers to perform the
longshore work attested to. Such docu-
mentation shall consist of letters, tele-
phone logs, facsimiles or other memo-
randa to show that, before using alien
crewmembers to perform longshore
work, the employer made a bona fide
request for United States longshore
workers who are qualified and avail-
able in sufficient numbers to perform
the longshore activity. At a minimum,
such documentation shall include the
date the request was made, the name
and telephone number of the particular
individual(s) to whom the request for
dispatch was directed, and the number
and composition of full work units re-
quested. Further, whenever any party
has provided written notice to the em-
ployer under paragraph (a)(3) of this
section, the employer shall retain the
notice for the period of time specified
in §655.5633 of this part, and, if appro-
priate, any subsequent notice by that
party that it is prepared to make avail-
able United States longshore workers
at the times and locations attested to.

§655.535 The second attestation ele-
ment for locations in Alaska: Em-
ployment of United States
longshore workers.

(a) The second attestation element
shall be satisfied when the employer
signs Form ETA 9033-A, attesting that
during the validity period of the attes-
tation, the employer will employ all
United States longshore workers made
available in response to the request for
dispatch who, in compliance with ap-
plicable industry standards in the
State of Alaska, including safety con-
siderations, are qualified and available
in sufficient numbers and are needed to
perform the longshore activity at the

551



§655.535

particular time and location attested
to.

(1) In no case shall an employer filing
an attestation be required to hire less
than a full work unit of United States
longshore workers needed to perform
the longshore activity nor be required
to provide overnight accommodations
for the longshore workers while em-
ployed. For purposes of this section,
“full work unit” means the full com-
plement of longshore workers needed
to perform the longshore activity, as
determined by industry standards in
the State of Alaska, including safety
considerations. Where the makeup of a
full work unit is covered by one or
more collective bargaining agreements
in effect at the time and location
where longshore work is to be per-
formed, the provisions of such agree-
ment(s) shall be deemed to be in con-
formance with industry standards in
the State of Alaska.

(2) In no case shall an employer be re-
quired to provide transportation to the
vessel where the longshore work is to
be performed, except where:

(i) Surface transportation is avail-
able; for purposes of this section, ‘‘sur-
face transportation’” means a tugboat
or other vessel which is appropriately
insured, operated by licensed per-
sonnel, and capable of safely trans-
porting U.S. longshore workers from
shore to a vessel on which longshore
work is to be performed;

(ii) Such transportation may be safe-
ly accomplished; and

(iii)(A) Travel time to the vessel does
not exceed one-half hour each way; and

(B) Travel distance to the vessel from
the point of embarkation does not ex-
ceed 5 miles; for purposes of this sec-
tion, ‘‘point of embarkation’” means a
dock or landing at which TU.S.
longshore workers may be safely
boarded for transport from shore to a
vessel on which longshore work is to be
performed; or

(C) In the cases of Wide Bay, Alaska,
and Klawock/Craig, Alaska, travel time
does not exceed 45 minutes each way
and travel distance to the vessel from
the point of embarkation does not ex-
ceed 7.5 miles, unless the party re-
sponding to the request for dispatch
agrees to lesser time and distance spec-
ifications.
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(3) If a United States longshore work-
er is capable of getting to and from the
vessel where longshore work is to be
performed when the vessel is beyond
the time and distance limitations spec-
ified in paragraph (a)(2)(iii) of this sec-
tion, and where all of the other criteria
governing the employment of United
States longshore workers under this
subpart are met (e.g., ‘“‘qualified and
available in sufficient numbers’’), the
employer is still obligated to employ
the worker to perform the longshore
activity. In such instance, however, the
employer shall not be required to pro-
vide such transportation nor to reim-
burse the longshore worker for the cost
incurred in transport to and from the
vessel.

(4) Where an employer is required to
provide transportation to the vessel be-
cause it is within the time and distance
limitations specified in (a)(2)({ii) of
this section, the employer also shall be
required to provide return transpor-
tation to the point of embarkation.

(b) Documentation. To substantiate
the requirement in paragraph (a) of
this section, an employer shall develop
and maintain documentation to meet
the employer’s burden of proof. Such
documentation shall include records of
payments to contract stevedoring com-
panies or private dock operators, pay-
roll records for TUnited States
longshore workers employed, or other
documentation to show clearly that
the employer has met its obligation to
employ all United States longshore
workers made available in response to
a request for dispatch who are qualified
and available in sufficient numbers.
The documentation shall specify the
number of full work units employed
pursuant to this section, the composi-
tion of such full work units (i.e., num-
ber of workers by job title), and the
date(s) and location(s) where the
longshore work was performed. The
employer also shall develop and main-
tain documentation concerning the
provision of transportation from the
point of embarkation to the vessel on
which longshore work is to be per-
formed. Each time one or more United
States longshore workers are dis-
patched in response to the request
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under §655.534, the employer shall re-
tain a written record of whether trans-
portation to the vessel was provided
and the time and distance from the
point of embarkation to the vessel.

§655.536 The third attestation element
for locations in Alaska: No intention
or design to influence bargaining
representative election.

(a) The employer shall attest that
use of alien crewmembers to perform
the longshore activity specified on the
Form ETA 9033-A is not intended or de-
signed to influence an election of a bar-
gaining representative for workers in
the State of Alaska.

(b) Documentation. The employer need
not develop nor maintain documenta-
tion to substantiate the statement ref-
erenced in paragraph (a) of this sec-
tion. In the case of an investigation,
however, the employer has the burden
of proof to show that the use of alien
crewmembers to perform the longshore
activity specified on the Form ETA
9033-A was not intended nor designed
to influence an election of a bargaining
representative for workers in the State
of Alaska.

§655.537 The fourth attestation ele-
ment for locations in Alaska: Notice
of filing.

(a)(1) The employer shall attest that
at the time of filing the attestation,
notice of filing has been provided to:

(i) Labor organizations which have
been recognized as exclusive bar-
gaining representatives of TUnited
States longshore workers within the
meaning of the National Labor Rela-
tions Act (29 U.S.C. 141 et seq.) and
which make available or intend to
make available workers to the par-
ticular location where the longshore
work is to be performed;

(ii) Contract stevedoring companies
which employ or intend to employ
United States longshore workers at the
location where the longshore work is
to be performed; and

(iii) Operators of private docks at
which the employer will use longshore
workers.

(2) The notices provided under para-
graph (a)(1) of this section shall include
a copy of the Form ETA 9033-A to be
submitted to ETA, shall provide infor-
mation concerning the availability of

§655.538

supporting documents for public exam-
ination at the national office of ETA,
and shall include the following state-
ment: ‘“‘Complaints alleging a mis-
representation of material facts in the
attestation and/or failure to comply
with the terms of the attestation may
be filed with any office of the Wage and
Hour Division of the United States De-
partment of Labor.”

(b) The employer shall request a copy
of the Certificate of Compliance issued
by the district director of the Office of
Workers’ Compensation Programs
under section 37 of the Longshore and
Harbor Workers’ Compensation Act (33
U.S.C. 932) from the parties to whom
notice is provided pursuant to para-
graphs (a)(1) (ii) and (iii) of this sec-
tion. An employer’s obligation to make
a bona fide request for dispatch of U.S.
longshore workers under §655.534 of
this part before using alien crew-
members to perform the longshore
work attested to shall commence upon
receipt of the copy of the Certificate of
Compliance.

(¢c) Documentation. The employer
shall develop and maintain documenta-
tion sufficient to meet its burden of
proving the validity of the statement
referenced in paragraphs (a) and (b) of
this section and attested to on the
Form ETA 9033-A. Such documentation
shall include a copy of the notices pro-
vided, as required by paragraph (a)(1) of
this section, and shall be submitted to
ETA along with the Form ETA 9033-A.

§655.538 Actions on attestations sub-
mitted for filing for locations in
Alaska.

Once an attestation has been re-
ceived from an employer, a determina-
tion shall be made by the Certifying
Officer whether to accept the attesta-
tion for filing or return it. The Certi-
fying Officer may request additional
explanation and/or documentation
from the employer in making this de-
termination. An attestation which is
properly filled out and which includes
accompanying documentation for the
requirement set forth at §655.537 of this
part shall be accepted for filing by ETA
on the date it is signed by the Certi-
fying Officer unless it falls within one
of the categories set forth in paragraph
(b) of this section. Once an attestation
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is accepted for filing, ETA shall then
follow the procedures set forth in para-
graph (a)(1) of this section. Upon ac-
ceptance of the employer’s attestation
by ETA, the attestation and accom-
panying documentation shall be for-
warded to and be available for public
examination at the ETA national office
in a timely manner. ETA shall not con-
sider information contesting an attes-
tation received by ETA prior to the de-
termination to accept or return the at-
testation for filing. Such information
shall not be made a part of ETA’s ad-
ministrative record on the attestation,
but shall be referred to ESA to be proc-
essed as a complaint pursuant to sub-
part G of this part if the attestation is
accepted by ETA for filing.

(a) Acceptance. (1) If the attestation
is properly filled out and includes ac-
companying documentation for the re-
quirement set forth at §655.537, and
does not fall within one of the cat-
egories set forth at paragraph (b) of
this section, ETA shall accept the at-
testation for filing, provide notifica-
tion to the DHS office having jurisdic-
tion over the location where longshore
work will be performed, and return to
the employer, or the employer’s agent
or representative at a U.S. address, one
copy of the attestation form submitted
by the employer, with ETA’s accept-
ance indicated thereon. Before using
alien crewmembers to perform the
longshore work attested to on Form
ETA 9033-A, the employer shall make a
bona fide request for and employ
United States longshore workers who
are qualified and available in sufficient
numbers pursuant to §§6565.5634 and
655.635. Where such a request for dis-
patch of United States longshore work-
ers is unsuccessful, either in whole or
in part, any use of alien crewmembers
to perform longshore activity shall be
in accordance with DHS regulations.

(2) DOL is not the guarantor of the
accuracy, truthfulness or adequacy of
an attestation accepted for filing.

(b) Unacceptable attestations. ETA
shall not accept an attestation for fil-
ing and shall return such attestation to
the employer, or the employer’s agent
or representative at a U.S. address,
when any one of the following condi-
tions exists:
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(1) When the Form ETA 9033-A is not
properly filled out. Examples of im-
properly filled out Form ETA 9033-A’s
include instances where the employer
has neglected to check all the nec-
essary boxes, where the employer has
failed to include the name of any port,
city, or other geographical reference
point where longshore work is to be
performed, or where the employer has
failed to sign the attestation or to des-
ignate an agent in the United States.

(2) When the Form ETA 9033-A with
accompanying documentation is not
received by ETA at least 30 days prior
to the first performance of the
longshore activity, unless the employer
is claiming that it could not have rea-
sonably anticipated the need to file the
attestation for that location at that
time, and has included documentation
which supports this contention, and
ETA has found the claim to be valid.

(3) When the Form ETA 9033-A does
not include accompanying documenta-
tion for the requirement set forth at
§655.537.

(4) When the accompanying docu-
mentation submitted by the employer
and required by §655.537, on its face, is
inconsistent with that section. Exam-
ples of such a situation include an in-
stance where the Form ETA 9033-A in-
dicates that the longshore work will be
performed at a particular private dock
and the documentation required under
the notice attestation element indi-
cates that notice was provided to an
operator of a different private dock, or
where the longshore work is to be per-
formed at a particular time and loca-
tion in the State of Alaska and the no-
tice of filing provided to qualified labor
organizations and contract stevedoring
companies indicates that the longshore
work is to be performed at a different
time and/or location.

(5) When the Administrator, Wage
and Hour Division, has notified ETA, in
writing, after an investigation pursu-
ant to subpart G of this part, that a
cease and desist order has been issued
pursuant to subpart G of this part,
with respect to the attesting employ-
er’s performance of longshore work at
a particular location in the State of
Alaska, in violation of a previously ac-
cepted attestation.
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(6) When the Administrator, Wage
and Hour Division, has notified ETA, in
writing, after an investigation pursu-
ant to subpart G of this part, that the
particular employer has misrepre-
sented or failed to comply with an at-
testation previously submitted and ac-
cepted for filing, but in no case for a
period of more than one year after the
date of the Administrator’s notice and
provided that DHS has not advised
ETA that the prohibition is in effect
for a lesser period.

(7) When the Administrator, Wage
and Hour Division, has notified ETA, in
writing, that the employer has failed
to comply with any penalty, sanction,
or other remedy assessed in a final
agency action following an investiga-
tion by the Wage and Hour Division
pursuant to subpart G of this part.

(c) Resubmission. If the attestation is
not accepted for filing pursuant to
paragraph (b) of this section, ETA shall
return to the employer, or the employ-
er’s agent or representative, at a U.S.
address, the attestation form and ac-
companying documentation submitted
by the employer. ETA shall notify the
employer, in writing, of the reason(s)
that the attestation is unacceptable.
When an attestation is found to be un-
acceptable pursuant to paragraph (b)
1), (2), (3), or (4) of this section, the
employer may resubmit the corrected
attestation with the proper docu-
mentation. When an attestation is
found to be unacceptable pursuant to
paragraph (b) (5), (6), or (7) of this sec-
tion and returned, such action shall be
the final decision of the Secretary of
Labor.

§655.539 Effective date and validity of
filed attestations for locations in
Alaska.

An attestation is filed and effective
as of the date it is accepted and signed
by the Certifying Officer. Such attesta-
tion is valid for the 12-month period be-
ginning on the date of acceptance for
filing, unless suspended or invalidated
pursuant to §655.5640 of this part. The
filed attestation expires at the end of
the 12-month period of validity.

§655.541

§655.540 Suspension or invalidation of
filed attestations for locations in
Alaska.

Suspension or invalidation of an at-
testation may result from enforcement
action(s) under subpart G of this part
(i.e., investigation(s) conducted by the
Administrator or cease and desist
order(s) issued by the Administrator
regarding the employer’s misrepresen-
tation in or failure to carry out its at-
testation); or from a discovery by ETA
that it made an error in accepting the
attestation because such attestation
falls within one of the categories set
forth in §655.538(b).

(a) Result of Wage and Hour Division
action. Upon the determination of a
violation under subpart G of this part,
the Administrator shall, pursuant to
§655.665(b), notify the DHS of the viola-
tion and of the Administrator’s notice
to ETA.

(b) Result of ETA action. If, after ac-
cepting an attestation for filing, ETA
finds that the attestation is unaccept-
able because it falls within one of the
categories set forth at §655.5638(b) and,
as a result, ETA suspends or invali-
dates the attestation, ETA shall notify
the DHS of such suspension or invali-
dation and shall return a copy of the
attestation form to the employer, or
the employer’s agent or representative
at a U.S. address. ETA shall notify the
employer, in writing, of the reason(s)
that the attestation is suspended or in-
validated.

§655.541 Withdrawal of accepted attes-
tations for locations in Alaska.

(a) An employer who has submitted
an attestation which has been accepted
for filing may withdraw such attesta-
tion at any time before the 12-month
period of its validity terminates, unless
the Administrator has found reason-
able cause under subpart G to com-
mence an investigation of the par-
ticular attestation. Such withdrawal
may be advisable, for example, when
the employer learns that the country
in which the vessel is registered and of
which nationals of such country hold a
majority of the ownership interest in
the vessel has been removed from the
non-reciprocity list (which means, for
purposes of this section, Prohibitions on
longshore work by U.S. nationals; listing
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by country at 22 CFR 89.1). In that
event, an attestation would no longer
be required under subpart F of this
part, since upon being removed from
the non-reciprocity list the perform-
ance of longshore work by alien crew-
members would be permitted under the
reciprocity exception at sec. 258(e) of
the Act (8 U.S.C. 1288(e)). Requests for
withdrawals shall be in writing and
shall be directed to the Certifying Offi-
cer.

(b) Withdrawal of an attestation
shall not affect an employer’s liability
with respect to any failure to meet the
conditions attested to which took place
before the withdrawal, or for misrepre-
sentations in an attestation. However,
if an employer has not yet performed
the longshore activities at the loca-
tion(s) in question, the Administrator
shall not find reasonable cause to in-
vestigate unless it is alleged, and there
is reasonable cause to believe, that the
employer has made misrepresentations
in the attestation or documentation
thereof, or that the employer has not
in fact given the notice attested to.

PUBLIC ACCESS

§655.550 Public access.

(a) Public examination at ETA. ETA
shall make available for public exam-
ination in Washington, DC, a list of
employers which have filed attesta-
tions under this subpart, and for each
such employer, a copy of the employ-
er’s attestation and accompanying doc-
umentation it has received.

(b) Notice to public. ETA periodically
shall publish a list in the FEDERAL
REGISTER identifying under this sub-
part employers which have submitted
attestations; employers which have at-
testations on file; and employers which
have submitted attestations which
have been found unacceptable for fil-
ing.

(Approved by the Office of Management and
Budget under Control No. 1205-0309)

APPENDIX A TO SUBPART F OF PART
655—U.S. SEAPORTS

The list of 224 seaports includes all major
and most smaller ports serving ocean and
Great Lakes commerce.
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NORTH ATLANTIC RANGE

Bucksport, ME
Eastport, ME
Portland, ME
Searsport, ME
Portsmouth, NH
Boston, MA

Fall River, MA
New Bedford, MA
Providence, RI
Bridgeport, CT
New Haven, CT
New London, CT
Albany, NY

New York, NY/NJ
Camden, NJ
Gloucester City, NJ
Paulsboro, NJ
Chester, PA
Marcus Hook, PA
Philadelphia, PA
Delaware City, DE
Wilmington, DE
Baltimore, MD
Cambridge, MD
Alexandria, VA
Chesapeake, VA
Hopewell, VA
Newport News, VA
Norfolk, VA
Portsmouth, VA
Richmond, VA

SOUTH ATLANTIC RANGE

Morehead City, NC
Southport, NC
Wilmington, NC
Charleston, SC
Georgetown, SC
Port Royal, SC
Brunswick, GA
Savannah, GA

St. Mary, GA
Cocoa, FL
Fernandina Beach, FLi
Fort Lauderdale, FLi
Fort Pierce, FL
Jacksonville, FL
Miami, FL

Palm Beach, FLi
Port Canaveral, FLi
Port Everglades, FL
Riviera, FL
Aguadilla, PR
Ceiba, PR

Guanica, PR
Guayanilla, PR
Humacao, PR
Jobos, PR
Mayaguez, PR
Ponce, PR

San Juan, PR
Vieques, PR
Yabucoa, PR
Alucroix, VI
Charlotte Amalie, VI

556



Employment and Training Administration, Labor

Christiansted, VI
Frederiksted, VI
Limetree Bay, VI

NORTH PACIFIC RANGE

Astoria, OR
Bandon, OR
Columbia City, OR
Coos Bay, OR
Mapleton, OR
Newport, OR
Portland, OR
Rainier, OR
Reedsport, OR

St. Helens, OR
Toledo, OR
Anacortes, WA
Bellingham, WA
Edmonds (Edwards Point), WA
Everett, WA
Ferndale, WA
Friday Harbor, WA
Grays Harbor, WA
Kalama, WA
Longview, WA
Olympia, WA
Point Wells, WA
Portage, WA

Port Angeles, WA
Port Gamble, WA
Port Townsend, WA
Raymond, WA
Seattle, WA
Tacoma, WA
Vancouver, WA
Willapa Harbor, WA
Winslow, WA

GREAT LAKES RANGE

Duluth, MN
Silver Bay, MN
Green Bay, WI
Kenosha, WI
Manitowoc, WI
Milwaukee, WI
Sheboygan, WI
Superior, WI
Alpena, MI

Bay City, MI
Detroit, MI

De Tour Village, MI
Essexville, M1
Ferrysburg, MI
Grand Haven, MI
Marine City, MI
Muskegon, MI
Port Huron, MI
Presque Isle, MI
Rogers City, MI
Saginaw, MI
Sault Ste Marie, MI
Chicago, IL
Ashtabula, OH
Cincinnati, OH
Cleveland, OH
Conneaut, OH

Fairport, OH
Huron, OH
Lorain, OH
Sandusky, OH
Toledo, OH
Erie, PA
Buffalo, NY
Odgensburg, NY
Oswego, NY
Rochester, NY
Burns Harbor, IN
E. Chicago, IN
Gary, IN

GULF COAST RANGE

Panama City, FL.
Pensacola, FL
Port Manatee, FL,
Port St. Joe, FLi
Tampa, FLi
Mobile, AL
Gulfport, MS
Pascagoula, MS
Baton Rouge, LA
Gretna, LA

Lake Charles, LA
Louisiana Offshore Oil Port, LA
New Orleans, LA
Beaumont, TX
Brownsville, TX
Corpus Christi, TX
Freeport, TX
Galveston, TX
Harbor Island, TX
Houston, TX
Orange, TX

Port Arthur, TX
Port Isabel, TX
Port Lavaca, TX
Port Neches, TX
Sabine, TX

Texas City, TX

SOUTH PACIFIC RANGE

Alameda, CA
Antioch, CA
Benicia, CA
Carlsbad, CA
Carpinteria, CA
Crockett, CA

El Segundo, CA
Eureka, CA
Estero Bay, CA
Gaviota, CA
Huntington Beach, CA
Long Beach, CA
Los Angeles, CA
Mandalay Beach, CA
Martinez, CA
Moss Landing, CA
Oakland, CA
Pittsburg, CA
Port Costa, CA
Port Hueneme, CA
Port San Luis, CA
Redwood City, CA
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Richmond, CA
Sacramento, CA
San Diego, CA
San Francisco, CA
Selby, CA
Stockton, CA
Vallejo, CA
Ventura, CA
Barbers Point, HI
Hilo, HI
Honolulu, HI
Kahului, HI
Kaunakakai, HI
Kawaihae, HI
Nawiliwili, HI
Port Allen, HI

Subpart G—Enforcement of the
Limitations Imposed on Em-
ployers Using Alien Crew-
members for Longshore Ac-
tivities in U.S. Ports

SOURCE: 60 FR 3969, 3977, Jan. 19, 1995, un-
less otherwise noted.

§655.600 Enforcement authority of Ad-
n.linistrator, Wage and Hour Divi-
sion.

(a) The Administrator shall perform
all the Secretary’s investigative and
enforcement functions under section
2568 of the INA (8 U.S.C. 1288) and sub-
parts F and G of this part.

(b) The Administrator, pursuant to a
complaint, shall conduct such inves-
tigations as may be appropriate and, in
connection therewith, enter and in-
spect such places and such records (and
make transcriptions or copies thereof),
question such persons and gather such
information as deemed necessary by
the Administrator to determine com-
pliance regarding the matters which
are the subject of the investigation.

(c) An employer being investigated
shall make available to the Adminis-
trator such records, information, per-
sons, and places as the Administrator
deems appropriate to copy, transcribe,
question, or inspect. No employer sub-
ject to the provisions of section 258 of
the INA (8 U.S.C. 1288) and subparts F
and G of this part shall interfere with
any official of the Department of Labor
performing an investigation, inspec-
tion or law enforcement function pur-
suant to 8 U.S.C. 1288 or subpart F or G
of this part. Any such interference
shall be a violation of the attestation
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and subparts F and G of this part, and
the Administrator may take such fur-
ther actions as the Administrator con-
siders appropriate. (NOTE: Federal
criminal statutes prohibit certain in-
terference with a Federal officer in the
performance of official duties. 18 U.S.C.
111 and 18 U.S.C. 1114.)

(d)(A) An employer subject to sub-
parts F and G of this part shall at all
times cooperate in administrative and
enforcement proceedings. No employer
shall intimidate, threaten, restrain, co-
erce, blacklist, discharge, retaliate, or
in any manner discriminate against
any person because such person has:

(i) Filed a complaint or appeal under
or related to section 258 of the INA (8
U.S.C. 1288) or subpart F or G of this
part;

(ii) Testified or is about to testify in
any proceeding under or related to sec-
tion 2568 of the INA (8 U.S.C. 1288) or
subpart F or G of this part;

(iii) Exercised or asserted on behalf
of himself or herself or others any
right or protection afforded by section
2568 of the INA (8 U.S.C. 1288) or subpart
F or G of this part.

(iv) Consulted with an employee of a
legal assistance program or an attor-
ney on matters related to section 258 of
the Act or to subpart F or G of this
part or any other DOL regulation pro-
mulgated pursuant to 8 U.S.C. 1288.

(2) In the event of such intimidation
or restraint as are described in para-
graph (d)(1) of this section, the conduct
shall be a violation of the attestation
and subparts F and G of this part, and
the Administrator may take such fur-
ther actions as the Administrator con-
siders appropriate.

(e) The Administrator shall, to the
extent possible under existing law, pro-
tect the confidentiality of any person
who provides information to the De-
partment in confidence in the course of
an investigation or otherwise under
subpart F or G of this part. However,
confidentiality will not be afforded to
the complainant or to information pro-
vided by the complainant.

§655.605 Complaints and investigative
procedures.
(a) The Administrator, through an
investigation, shall determine whether
a basis exists to make a finding that:
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(1) An attesting employer has—

(i) Failed to meet conditions attested
to; or

(ii) Misrepresented a material fact in
an attestation.

(NOTE: Federal criminal statutes provide
penalties of up to $10,000 and/or imprison-
ment of up to 5 years for knowing and willful
submission of false statements to the Fed-
eral Government. 18 U.S.C. 1001; see also 18
U.S.C. 1546.); or

(2) In the case of an employer oper-
ating under the automated vessel ex-
ception to the prohibition on utilizing
alien crewmembers to perform
longshore activity(ies) at a U.S. port,
the employer—

(i) Is utilizing alien crewmember(s)
to perform longshore activity(ies) at a
port where the prevailing practice has
not been to use such workers for such
activity(ies); or

(ii) Is utilizing alien crewmember(s)
to perform longshore activities:

(A) During a strike or lockout in the
course of a labor dispute at the U.S.
port; and/or

(B) With intent or design to influence
an election of a bargaining representa-
tive for workers at the U.S. port; or

(3) An employer failed to comply in
any other manner with the provisions
of subpart F or G of this part.

(b) Any aggrieved person or organiza-
tion may file a complaint of a violation
of the provisions of subpart F or G of
this part.

(1) No particular form of complaint is
required, except that the complaint
shall be written or, if oral, shall be re-
duced to writing by the Wage and Hour
Division official who receives the com-
plaint.

(2) The complaint shall set forth suf-
ficient facts for the Administrator to
determine—

(i) Whether, in the case of an attest-
ing employer, there is reasonable cause
to believe that particular part or parts
of the attestation or regulations have
been violated; or

(ii) Whether, in the case of an em-
ployer claiming the automated vessel
exception, the preponderance of the
evidence submitted by any interested
party shows that conditions exist that
would require the employer to file an
attestation.

(3) The complaint may be submitted
to any local Wage and Hour Division

§655.605

office; the addresses of such offices are
found in local telephone directories.
The office or person receiving such a
complaint shall refer it to the office of
the Wage and Hour Division admin-
istering the area in which the reported
violation is alleged to have occurred.

(¢c) The Administrator shall deter-
mine whether there is reasonable cause
to believe that the complaint warrants
investigation. If the Administrator de-
termines that the complaint fails to
present reasonable cause for an inves-
tigation, the Administrator shall so
notify the complainant, who may sub-
mit a new complaint, with such addi-
tional information as may be nec-
essary. There shall be no hearing pur-
suant to §655.625 for the Administra-
tor’s determination not to conduct an
investigation. If the Administrator de-
termines that an investigation on the
complaint is warranted, the investiga-
tion shall be conducted and a deter-
mination issued within 180 calendar
days of the Administrator’s receipt of
the complaint, or later for good cause
shown.

(d) In conducting an investigation,
the Administrator may consider and
make part of the investigation file any
evidence or materials that have been
compiled in any previous investigation
regarding the same or a closely related
matter.

(e) In conducting an investigation
under an attestation, the Adminis-
trator shall take into consideration the
employer’s burden to provide facts and
evidence to establish the matters as-
serted. In conducting an investigation
regarding an employer’s eligibility for
the automated vessel exception, the
Administrator shall not impose the
burden of proof on the employer, but
shall consider all evidence from any in-
terested party in determining whether
the employer is not eligible for the ex-
ception.

(f) In an investigation regarding the
use of alien crewmembers to perform
longshore activity(ies) in a U.S. port
(whether by an attesting employer or
by an employer claiming the auto-
mated vessel exception), the Adminis-
trator shall accept as conclusive proof
a previous Departmental determina-
tion, published in the FEDERAL REG-
ISTER pursuant to §655.670, establishing
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that such use of alien crewmembers is
not the prevailing practice for the ac-
tivity(ies) and U.S. port at issue. The
Administrator shall give appropriate
weight to a previous Departmental de-
termination published in the FEDERAL
REGISTER pursuant to §655.670, estab-
lishing that at the time of such deter-
mination, such use of alien crew-
members was the prevailing practice
for the activity(ies) and U.S. port at
issue.

(g) When an investigation has been
conducted, the Administrator shall,
within the time period specified in
paragraph (c) of this section, issue a
written determination as to whether a
basis exists to make a finding stated in
paragraph (a) of this section. The de-
termination shall be issued and an op-
portunity for a hearing shall be af-
forded in accordance with the proce-
dures specified in §655.625(d) of this
part.

§655.610 Automated vessel exception
to prohibition on utilization of alien
crewmember(s) to perform
longshore activity(ies) at a U.S.
port.

(a) The Act establishes a rebuttable
presumption that the prevailing prac-
tice in U.S. ports is for automated ves-
sels (i.e., vessels equipped with auto-
mated self- unloading conveyor belts or
vacuum-actuated systems) to use alien
crewmembers to perform longshore ac-
tivity(ies) through the use of the self-
unloading equipment. An employer
claiming the automated vessel excep-
tion does not have the burden of estab-
lishing eligibility for the exception.

(b) In the event of a complaint as-
serting that an employer claiming the
automated vessel exception is not eli-
gible for such exception, the Adminis-
trator shall determine whether the pre-
ponderance of the evidence submitted
by any interested party shows that:

(1) It is not the prevailing practice at
the U.S. port to use alien crew-
member(s) to perform the longshore ac-
tivity(ies) through the use of the self-
unloading equipment; or

(2) The employer is using alien crew-
members to perform longshore activ-
ity(ies)—

(i) During a strike or lockout in the
course of a labor dispute at the U.S.
port; and/or
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(ii) With intent or design to influence
an election of a bargaining representa-
tive for workers at the U.S. port.

(c) In making the prevailing practice
determination required by paragraph
(b)(1) of this section, the Administrator
shall determine whether, in the 12-
month period preceding the date of the
Administrator’s receipt of the com-
plaint, one of the following conditions
existed:

(1) Over fifty percent of the auto-
mated vessels docking at the port used
alien crewmembers for the activity (for
purposes of this paragraph (c)(1) of this
section, a vessel shall be counted each
time it docks at the particular port); or

(2) Alien crewmembers made up over
fifty percent of the workers who per-
formed the activity with respect to
such automated vessels.

(d) An interested party, complaining
that the automated vessel exception is
not applicable to a particular em-
ployer, shall provide to the Adminis-
trator evidence such as:

(1) A written summary of a survey of
the experience of masters of automated
vessels which entered the local port in
the previous year, describing the prac-
tice in the port as to the use of alien
crewmembers;

(2) A letter, affidavit, or other writ-
ten statement from an appropriate
local port authority regarding the use
of alien crewmembers to perform the
longshore activity at the port in the
previous year;

(3) Written statements from collec-
tive bargaining representatives and/or
shipping agents with direct knowledge
of practices regarding the use of alien
crewmembers at the port in the pre-
vious year.

§655.615 Cease and desist order.

(a) If the Administrator determines
that reasonable cause exists to conduct
an investigation with respect to an at-
testation, the complainant may re-
quest that the Administrator enter a
cease and desist order against the em-
ployer against whom the complaint is
lodged.

(1) The request for a cease and desist
order may be filed along with the com-
plaint, or may be filed subsequently.
The request, including all accom-
panying documents, shall be filed in
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duplicate with the same Wage and
Hour Division office that received the
complaint.

(2) No particular form is prescribed
for a request for a cease and desist
order pursuant to this paragraph (a).
However, any such request shall:

(i) Be dated;

(ii) Be typewritten or legibly written;

(iii) Specify the attestation provi-
sion(s) with respect to which the em-
ployer allegedly failed to comply and/
or submitted misrepresentation(s) of
material fact(s);

(iv) Be accompanied by evidence to
substantiate the allegation(s) of non-
compliance and/or misrepresentation;

(v) Be signed by the complaining
party making the request or by the au-
thorized representative of such party;

(vi) Include the address at which such
complaining party or authorized rep-
resentative desires to receive further
communications relating thereto.

(3) Upon receipt of a request for a
cease and desist order, the Adminis-
trator shall promptly notify the em-
ployer of the request. The Administra-
tor’s notice shall:

(i) Inform the employer that it may
respond to the request and meet with a
Wage and Hour Division official within
14 calendar days of the date of the no-
tice;

(ii) Be served upon the employer by
facsimile transmission, in person, or by
certified or regular mail, at the address
of the U.S. agent stated on the employ-
er’s attestation;

(iii) Be accompanied by copies of the
complaint, the request for a cease and
desist order, the evidence submitted by
the complainant, and any evidence
from other investigation(s) of the same
or a closely related matter which the
Administrator may incorporate into
the record. (Any such evidence from
other investigation(s) shall also be
made available for examination by the
complaining party at the Wage and
Hour Division office which issued the
notice.)

(4) No particular form is prescribed
for the employer’s response to the com-
plaining party’s request for a cease and
desist order under this paragraph (a),
however, any such response shall:

(i) Be dated;
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(ii) Be submitted by facsimile trans-
mission, in person, by certified or reg-
ular mail, or by courier service to the
Wage and Hour Division office which
issued the notice of the request;

(iii) Be received by the appropriate
Wage and Hour Division office no later
than 14 calendar days from the date of
the notice of the request;

(iv) Be typewritten or legibly writ-
ten;

(v) Explain, in any detail desired by
the employer, the employer’s grounds
or reasons as to why the Administrator
should deny the requested cease and
desist order;

(vi) Be accompanied by evidence to
substantiate the employer’s grounds or
reasons as to why the Administrator
should deny the requested cease and
desist order;

(vii) Specify whether the employer
desires an informal meeting with a
Wage and Hour Division official;

(viii) Be signed by the employer or
its authorized representative; and

(ix) Include the address at which the
employer or its authorized representa-
tive desires to receive further commu-
nications relating thereto, if such ad-
dress is different from the address of
the U.S. agent stated on the attesta-
tion.

(5) In the event the employer re-
quests a meeting with a Wage and Hour
Division official, the Administrator
shall provide the employer and the
complaining party, or their authorized
representatives, an opportunity for
such a meeting to present their views
regarding the evidence and arguments
submitted by the parties. This shall be
an informal meeting, not subject to
any procedural rules. The meeting
shall be held within the 14 calendar
days permitted for the employer’s re-
sponse to the request for the cease and
desist order, and shall be held at a time
and place set by the Wage and Hour Di-
vision official, who shall notify the
parties.

(6) After receipt of the employer’s
timely response and after any informal
meeting which may have been held
with the parties, the Administrator
shall promptly issue a written deter-
mination, either denying the request or
issuing a cease and desist order. In
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making the determination, the Admin-
istrator shall consider all the evidence
submitted, including any evidence
from the same or a closely related mat-
ter which the Administrator has incor-
porated into the record and provided to
the employer. If the Administrator de-
termines that the complaining party’s
position is supported by a preponder-
ance of the evidence submitted, the Ad-
ministrator shall order that the em-
ployer cease the activities specified in
the determination, until the comple-
tion of the Administrator’s investiga-
tion and any subsequent proceedings
pursuant to §655.625 of this part, unless
the prohibition is lifted by subsequent
order of the Administrator because it
is later determined that the employer’s
position was correct. While the cease
and desist order is in effect, ETA shall
suspend the subject attestation, either
in whole or in part, and shall not ac-
cept any subsequent attestation from
the employer for the activity(ies) and
U.S. port or location in the State of
Alaska at issue.

(7) The Administrator’s cease and de-
sist order shall be served on the em-
ployer at the address of its designated
U.S. based representative or at the ad-
dress specified in the employer’s re-
sponse, by facsimile transmission, per-
sonal service, or certified mail.

(b) If the Administrator determines
that reasonable cause exists to conduct
an investigation with respect to a com-
plaint that a non-attesting employer is
not entitled to the automated vessel
exception to the requirement for the
filing of an attestation, a complaining
party may request that the Adminis-
trator enter a cease and desist order
against the employer against whom the
complaint is lodged.

(1) The request for a cease and desist
order may be filed along with the com-
plaint, or may be filed subsequently.
The request, including all accom-
panying documents, shall be filed in
duplicate with the same Wage and
Hour Division office that received the
complaint.

(2) No particular form is prescribed
for a request for a cease and desist
order pursuant to this paragraph. How-
ever, any such request shall:

(1) Be dated;

(ii) Be typewritten or legibly written;
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(iii) Specify the circumstances which
allegedly require that the employer be
denied the use of the automated vessel
exception;

(iv) Be accompanied by evidence to
substantiate the allegation(s);

(v) Be signed by the complaining
party making the request or by the au-
thorized representative of such party;
and

(vi) Include the address at which such
complaining party or authorized rep-
resentative desires to receive further
communications relating thereto.

(3) Upon receipt of a request for a
cease and desist order, the Adminis-
trator shall notify the employer of the
request. The Administrator’s notice
shall:

(i) Inform the employer that it may
respond to the request and meet with a
Wage and Hour Division official within
14 calendar days of the date of the no-
tice;

(ii) Be served upon the employer by
facsimile transmission, in person, or by
certified or regular mail, at the em-
ployer’s last known address; and

(iii) Be accompanied by copies of the
complaint, the request for a cease and
desist order, the evidence submitted by
the complainant, and any evidence
from other investigation(s) of the same
or a closely related matter which the
Administrator may incorporate into
the record. (Any such evidence from
other investigation(s) shall also be
made available for examination by the
complaining party at the Wage and
Hour Division office which issued the
notice.)

(4) No particular form is prescribed
for the employer’s response to the com-
plaining party’s request for a cease and
desist order under this paragraph (b).
However, any such response shall:

(i) Be dated;

(ii) Be submitted by facsimile trans-
mission, in person, by certified or reg-
ular mail, or by courier service to the
Wage and Hour Division office which
issued the notice of the request;

(iii) Be received by the appropriate
Wage and Hour Division office no later
than 14 calendar days from the date of
the notice of the request;

(iv) Be typewritten or legibly writ-
ten;
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(v) Explain, in any detail desired by
the employer, the employer’s grounds
or reasons as to why the Administrator
should deny the requested cease and
desist order;

(vi) Be accompanied by evidence to
substantiate the employer’s grounds or
reasons as to why the Administrator
should deny the requested cease and
desist order;

(vii) Specify whether the employer
desires an informal meeting with a
Wage and Hour Division official;

(viii) Be signed by the employer or
its authorized representative; and

(ix) Include the address at which the
employer or its authorized representa-
tive desires to receive further commu-
nications relating thereto.

(56) In the event the employer re-
quests a meeting with a Wage and Hour
Division official, the Administrator
shall provide the employer and the
complaining party, or their authorized
representatives, an opportunity for
such a meeting to present their views
regarding the evidence and arguments
submitted by the parties. This shall be
an informal meeting, not subject to
any procedural rules. The meeting
shall be held within the 14 calendar
days permitted for the employer’s re-
sponse to the request for the cease and
desist order, and shall be held at a time
and place set by the Wage and Hour Di-
vision official, who shall notify the
parties.

(6) After receipt of the employer’s
timely response and after any informal
meeting which may have been held
with the parties, the Administrator
shall promptly issue a written deter-
mination, either denying the request or
issuing a cease and desist order. If the
Administrator determines that the
complaining party’s position is sup-
ported by a preponderance of the evi-
dence submitted, the Administrator
shall order that the employer cease the
use of alien crewmembers to perform
the longshore activity(ies) specified in
the order. In making the determina-
tion, the Administrator shall consider
all the evidence submitted, including
any evidence from the same or a close-
ly related matter which the Adminis-
trator has incorporated into the record
and provided to the employer. The
order shall remain in effect until the
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completion of the investigation and
any subsequent hearing proceedings
pursuant to §655.6256 of this part, unless
the employer files and maintains on
file with ETA an attestation pursuant
to §655.520 of this part or unless the
prohibition is lifted by subsequent
order of the Administrator because it
is later determined that the employer’s
position was correct.

(7) The Administrator’s cease and de-
sist order shall be served on the em-
ployer or its designated representative
by facsimile transmission, personal
service, or by certified mail at the ad-
dress specified in the employer’s re-
sponse or, if no such address was speci-
fied, at the employer’s last known ad-
dress.

§655.620 Civil money penalties and
other remedies.

(a) The Administrator may assess a
civil money penalty not to exceed
$5,000 for each alien crewmember with
respect to whom there has been a viola-
tion of the attestation or subpart F or
G of this part. The Administrator may
also impose appropriate remedy(ies).

(b) In determining the amount of
civil money penalty to be assessed, the
Administrator shall consider the type
of violation committed and other rel-
evant factors. The factors which may
be considered include, but are not lim-
ited to, the following:

(1) Previous history of violation, or
violations, by the employer under the
Act and subpart F or G of this part;

(2) The number of workers affected
by the violation or violations;

(3) The gravity of the violation or
violations;

(4) Efforts made by the violator in
good faith to comply with the provi-
sions of 8 U.S.C. 1288(c) and subparts F
and G of this part;

(6) The violator’s explanation of the
violation or violations;

(6) The violator’s commitment to fu-
ture compliance; and/or

(7) The extent to which the violator
achieved a financial gain due to the
violation, or the potential financial
loss, potential injury or adverse effect
with respect to other parties.
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(c) The civil money penalty, and any
other remedy determined by the Ad-
ministrator to be appropriate, are im-
mediately due for payment or perform-
ance upon the assessment by the Ad-
ministrator, or the decision by an ad-
ministrative law judge where a hearing
is requested, or the decision by the
Secretary where review is granted. The
employer shall remit the amount of the
civil money penalty, by certified check
or money order made payable to the
order of ‘“Wage and Hour Division,
Labor.” The remittance shall be deliv-
ered or mailed to the Wage and Hour
Division office for the area in which
the violations occurred. The perform-
ance of any other remedy prescribed by
the Administrator shall follow proce-
dures established by the Adminis-
trator. The employer’s failure to pay
the civil money penalty, or to perform
any other remedy prescribed by the Ad-
ministrator, shall result in the rejec-
tion by ETA of any future attestation
submitted by the employer, until such
payment or performance is accom-
plished.

§655.625 Written notice, service and
Federal Register publication of Ad-
ministrator’s determination.

(a) The Administrator’s determina-
tion, issued pursuant to §655.605 of this
part, shall be served on the complain-
ant, the employer, and other known in-
terested parties by personal service or
by certified mail at the parties’ last
known addresses. Where service by cer-
tified mail is not accepted by the
party, the Administrator may exercise
discretion to serve the determination
by regular mail.

(b) Where the Administrator deter-
mines the prevailing practice regarding
the use of alien crewmember(s) to per-
form longshore activity(ies) in a U.S.
port (whether the Administrator’s in-
vestigation involves an employer oper-
ating under an attestation, or under
the automated vessel exception), the
Administrator shall, simultaneously
with issuance of the determination,
publish in the FEDERAL REGISTER a no-
tice of the determination. The notice
shall identify the activity(ies), the U.S.
port, and the prevailing practice re-
garding the use of alien crewmembers.
The notice shall also inform interested
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parties that they may request a hear-
ing pursuant to §655.630 of this part,
within 15 days of the date of the deter-
mination.

(c) The Administrator shall file with
the Chief Administrative Law Judge,
U.S. Department of Labor, a copy of
the complaint and the Administrator’s
determination.

(d) The Administrator’s written de-
termination required by §655.605 of this
part shall:

(1) Set forth the determination of the
Administrator and the reason or rea-
sons therefor, and in the case of a find-
ing of violation(s) by an attesting em-
ployer, prescribe any remedies, includ-
ing the amount of any civil money pen-
alties assessed and the reason therefor,
and/or any other remedies required for
compliance with the employer’s attes-
tation.

(2) Inform the interested parties that
they may request a hearing pursuant
to §655.625 of this part.

(3) Inform the interested parties that
in the absence of a timely request for a
hearing, received by the Chief Adminis-
trative Law Judge within 15 calendar
days of the date of the determination,
the determination of the Adminis-
trator shall become final and not ap-
pealable.

(4) Set forth the procedure for re-
questing a hearing, and give the ad-
dress of the Chief Administrative Law
Judge (with whom the request must be
filed) and the representative(s) of the
Solicitor of Labor (upon whom copies
of the request must be served).

(5) Inform the parties that, pursuant
to §655.665, the Administrator shall no-
tify ETA and the DHS of the occur-
rence of a violation by the attesting
employer or of the non-attesting em-
ployer’s ineligibility for the automated
vessel exception.

§655.630 Request for hearing.

(a) Any interested party desiring to
request an administrative hearing on a
determination issued pursuant to
§§655.605 and 655.625 of this part shall
make such request in writing to the
Chief Administrative Law Judge at the
address stated in the notice of deter-
mination.
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(b) Interested parties may request a
hearing in the following cir-
cumstances:

(1) The complainant or any other in-
terested party may request a hearing
where the Administrator determines,
after investigation, that there is no
basis for a finding that an attesting
employer has committed violation(s)
or that the employer is eligible for the
automated vessel exception. In such a
proceeding, the requesting party and
the employer shall be parties; the Ad-
ministrator may intervene as a party
or appear as amicus curiae at any time
in the proceeding, at the Administra-
tor’s discretion.

(2) The employer or any other inter-
ested party may request a hearing
where the Administrator determines,
after investigation, that there is a
basis for a finding that an attesting
employer has committed violation(s)
or that a non- attesting employer is
not eligible for the automated vessel
exception. In such a proceeding, the
Administrator and the employer shall
be parties.

(c) No particular form is prescribed
for any request for hearing permitted
by this section. However, any such re-
quest shall:

(1) Be dated;

(2) Be typewritten or legibly written;

(3) Specify the issue or issues stated
in the notice of determination giving
rise to such request;

(4) State the specific reason or rea-
sons why the party requesting the
hearing believes such determination is
in error;

(5) Be signed by the party making the
request or by an authorized representa-
tive of such party; and

(6) Include the address at which such
party or authorized representative de-
sires to receive further communica-
tions relating thereto.

(d) The request for such hearing must
be received by the Chief Administra-
tive Law Judge, at the address stated
in the Administrator’s notice of deter-
mination, no later than 15 calendar
days after the date of the determina-
tion. An interested party that fails to
meet this 15-day deadline for request-
ing a hearing may thereafter partici-
pate in the proceedings only by consent
of the administrative law judge, either
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through intervention as a party pursu-
ant to 29 CFR 18.10 (b) through (d) or
through participation as an amicus cu-
riae pursuant to 18 CFR 18.12.

(e) The request may be filed in per-
son, by facsimile transmission, by cer-
tified or regular mail, or by courier
service. For the requesting party’s pro-
tection, if the request is filed by mail,
it should be by certified mail. If the re-
quest is filed by facsimile trans-
mission, the original of the request,
signed by the requestor or authorized
representative, shall be filed within ten
days.

(f) Copies of the request for a hearing
shall be sent by the requestor to the
Wage and Hour Division official who
issued the Administrator’s notice of de-
termination, to the representative(s) of
the Solicitor of Labor identified in the
notice of determination, and to all
known interested parties.

§655.635 Rules of practice for adminis-
trative law judge proceedings.

(a) Except as specifically provided in
this subpart, and to the extent they do
not conflict with the provisions of this
subpart, the ‘“‘Rules of Practice and
Procedure for Administrative Hearings
Before the Office of Administrative
Law Judges’ established by the Sec-
retary at 29 CFR part 18 shall apply to
administrative proceedings under this
subpart.

(b) As provided in the Administrative
Procedure Act, 5 U.S.C. 556, any oral or
documentary evidence may be received
in proceedings under this part. The
Federal Rules of Evidence and subpart
B of the Rules of Practice and Proce-
dure for Administrative Hearings Be-
fore the Office of Administrative Law
Judges (29 CFR part 18, subpart B) shall
not apply, but principles designed to
ensure production of relevant and pro-
bative evidence shall guide the admis-
sion of evidence. The administrative
law judge may exclude evidence which
is immaterial, irrelevant, or unduly re-
petitive.

§655.640 Service and computation of
time.

(a) Under this subpart, a party may
serve any pleading or document by reg-
ular mail. Service on a party is com-
plete upon mailing to the last known
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address or, in the case of the attesting
employer, to the employer’s designated
representative in the U.S. No addi-
tional time for filing or response is au-
thorized where service is by mail. In
the interest of expeditious proceedings,
the administrative law judge may di-
rect the parties to serve pleadings or
documents by a method other than reg-
ular mail.

(b) Two (2) copies of all pleadings and
other documents in any administrative
law judge proceeding shall be served on
the attorneys for the Administrator.
One copy shall be served on the Asso-
ciate Solicitor, Division of Fair Labor
Standards, Office of the Solicitor, U.S.
Department of Labor, 200 Constitution
Avenue NW., Washington, DC 20210, and
one copy on the attorney representing
the Administrator in the proceeding.

(c) Time will be computed beginning
with the day following the action and
includes the last day of the period un-
less it is a Saturday, Sunday, or feder-
ally-observed holiday, in which case
the time period includes the next busi-
ness day.

§655.645 Administrative
proceedings.

(a) Upon receipt of a timely request
for a hearing filed pursuant to and in
accordance with §655.630 of this part,
the Chief Administrative Law Judge
shall promptly appoint an administra-
tive law judge to hear the case.

(b) Within seven calendar days fol-
lowing the assignment of the case, the
administrative law judge shall notify
all interested parties of the date, time
and place of the hearing. All parties
shall be given at least fourteen cal-
endar days’ notice of such hearing.

(c) The date of the hearing shall be
not more than 60 calendar days from
the date of the Administrator’s deter-
mination. Because of the time con-
straints imposed by the Act, no re-
quests for postponement shall be grant-
ed except for compelling reasons. Even
if such reasons are shown, no extension
of the hearing date beyond 60 days
from the date of the Administrator’s
determination shall be granted except
by consent of all the parties to the pro-
ceeding.

(d) The administrative law judge may
prescribe a schedule by which the par-

law judge
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ties are permitted to file a prehearing
brief or other written statement of fact
or law. Any such brief or statement
shall be served upon each other party
in accordance with §655.640 of this part.
Posthearing briefs will not be per-
mitted except at the request of the ad-
ministrative law judge. When per-
mitted, any such brief shall be limited
to the issue or issues specified by the
administrative law judge, shall be due
within the time prescribed by the ad-
ministrative law judge, and shall be
served on each other party in accord-
ance with §655.640 of this part.

(e) In reaching a decision, the admin-
istrative law judge shall, in accordance
with the Act, impose the following bur-
den of proof—

(1) The attesting employer shall have
the burden of producing facts and evi-
dence to establish the matters required
by the attestation at issue;

(2) The burden of proof as to the ap-
plicability of the automated vessel ex-
ception shall be on the party to the
hearing who is asserting that the em-
ployer is not eligible for the exception.

(f) The administrative law judge pro-
ceeding shall not be an appeal or re-
view of the Administrator’s ruling on a
request for a cease and desist order
pursuant to §655.615.

§655.650 Decision and order of admin-
istrative law judge.

(a) Within 90 calendar days after re-
ceipt of the transcript of the hearing,
the administrative law judge shall
issue a decision. If any party desires re-
view of the decision, including judicial
review, a petition for Secretary’s re-
view thereof shall be filed as provided
in §655.65656 of this subpart. If a petition
for review is filed, the decision of the
administrative law judge shall be inop-
erative unless and until the Secretary
issues an order affirming the decision,
or, unless and until 30 calendar days
have passed after the Secretary’s re-
ceipt of the petition for review and the
Secretary has not issued notice to the
parties that the Secretary will review
the administrative law judge’s deci-
sion.

(b) The decision of the administra-
tive law judge shall include a state-
ment of findings and conclusions, with
reasons and basis therefor, upon each
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material issue presented on the record.
The decision shall also include an ap-
propriate order which may affirm,
deny, reverse, or modify, in whole or in
part, the determination of the Admin-
istrator; the reason or reasons for such
order shall be stated in the decision.
The administrative law judge shall not
render determinations as to the legal-
ity of a regulatory provision or the
constitutionality of a statutory provi-
sion.

(c) The decision shall be served on all
parties in person or by certified or reg-
ular mail.

§655.655 Secretary’s review of admin-
istrative law judge’s decision.

(a) The Administrator or any inter-
ested party desiring review of the deci-
sion and order of an administrative law
judge shall petition the Secretary to
review the decision and order. To be ef-
fective, such petition shall be received
by the Secretary within 30 calendar
days of the date of the decision and
order. Copies of the petition shall be
served on all parties and on the admin-
istrative law judge.

(b) No particular form is prescribed
for any petition for Secretary’s review
permitted by this subpart. However,
any such petition shall:

(1) Be dated;

(2) Be typewritten or legibly written;

(3) Specify the issue or issues stated
in the administrative law judge deci-
sion and order giving rise to such peti-
tion;

(4) State the specific reason or rea-
sons why the party petitioning for re-
view believes such decision and order
are in error;

(5) Be signed by the party filing the
petition or by an authorized represent-
ative of such party;

(6) Include the address at which such
party or authorized representative de-
sires to receive further communica-
tions relating thereto; and

(7T) Attach copies of the administra-
tive law judge’s decision and order, and
any other record documents which
would assist the Secretary in deter-
mining whether review is warranted.

(c) Whenever the Secretary deter-
mines to review the decision and order
of an administrative law judge, a no-
tice of the Secretary’s determination
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shall be served upon the administrative
law judge and upon all parties to the
proceeding within 30 calendar days
after the Secretary’s receipt of the pe-
tition for review.

(d) Upon receipt of the Secretary’s
notice, the Office of Administrative
Law Judges shall within fifteen cal-
endar days forward the complete hear-
ing record to the Secretary.

(e) The Secretary’s notice may speci-
fy:
(1) The issue or issues to be reviewed;

(2) The form in which submissions
shall be made by the parties (e.g.,
briefs); and

(3) The time within which such sub-
missions shall be made.

(f) All documents submitted to the
Secretary shall be filed with the Sec-
retary of Labor, U.S. Department of
Labor, Washington, DC 20210, Atten-
tion: Executive Director, Office of Ad-
ministrative Appeals, room S-4309. An
original and two copies of all docu-
ments shall be filed. Documents are
not deemed filed with the Secretary
until actually received by the Sec-
retary. All documents, including docu-
ments filed by mail, shall be received
by the Secretary either on or before
the due date.

(g) Copies of all documents filed with
the Secretary shall be served upon all
other parties involved in the pro-
ceeding. Service upon the Adminis-
trator shall be in accordance with
§655.640(b) of this part.

(h) The Secretary’s final decision
shall be issued within 180 calendar days
from the date of the notice of intent to
review. The Secretary’s decision shall
be served upon all parties and the ad-
ministrative law judge.

(i) Upon issuance of the Secretary’s
decision, the Secretary shall transmit
the entire record to the Chief Adminis-
trative Law Judge for custody pursu-
ant to §655.660 of this part.

§655.660 Administrative record.

The official record of every com-
pleted administrative hearing proce-
dure provided by subparts F and G of
this part shall be maintained and filed
under the custody and control of the
Chief Administrative Law Judge. Upon
receipt of a complaint seeking review
of the final agency action in a United
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States District Court, the Chief Admin-
istrative Law Judge shall certify the
official record and shall transmit such
record to the clerk of the court.

§655.665 Notice to the Department of
Homeland Security and the Em-
ployment and Training Administra-
tion.

(a) The Administrator shall promptly
notify the DHS and ETA of the entry of
a cease and desist order pursuant to
§655.615 of this part. The order shall re-
main in effect until the completion of
the Administrator’s investigation and
any subsequent proceedings pursuant
to §655.630 of this part, unless the Ad-
ministrator notifies the DHS and ETA
of the entry of a subsequent order lift-
ing the prohibition.

(1) The DHS, upon receipt of notifica-
tion from the Administrator that a
cease and desist order has been entered
against an employer:

(i) Shall not permit the vessels owned
or chartered by the attesting employer
to use alien crewmembers to perform
the longshore activity(ies) at the port
or location in the State of Alaska spec-
ified in the cease and desist order; and

(ii) Shall, in the case of an employer
seeking to utilize the automated vessel
exception, require that such employer
not use alien crewmembers to perform
the longshore activity(ies) at the port
or location in the State of Alaska spec-
ified in the cease and desist order,
without having on file with ETA an at-
testation pursuant to §655.520 of this
part.

(2) ETA, upon receipt of the Adminis-
trator’s notice shall, in the case of an
attesting employer, suspend the em-
ployer’s attestation, either in whole or
in part, for the activity(ies) and port or
location in the State of Alaska speci-
fied in the cease and desist order.

(b) The Administrator shall notify
the DHS and ETA of the final deter-
mination of a violation by an attesting
employer or of the ineligibility of an
employer for the automated vessel ex-
ception, upon the earliest of the fol-
lowing events:

(1) Where the Administrator deter-
mines that there is a basis for a finding
of violation by an attesting employer
or a finding of nonapplicability of the
automated vessel exception, and no

20 CFR Ch. V (4-1-07 Edition)

timely request for hearing is made pur-
suant to §655.630 of this part;

(2) Where, after a hearing, the admin-
istrative law judge issues a decision
and order finding a violation by an at-
testing employer or finding inappli-
cable the automated vessel exception,
and no timely petition for review to
the Secretary is made pursuant to
§655.655 of this part; or

(3) Where a petition for review is
taken from an administrative law
judge’s decision finding a violation or
finding inapplicable the automated
vessel exception, and the Secretary ei-
ther declines within thirty days to en-
tertain the appeal, pursuant to
§6565.65656(c) of this part, or the Secretary
affirms the administrative law judge’s
determination; or

(4) Where the administrative law
judge finds that there was no violation
by an attesting employer or that the
automated vessel exception does apply,
and the Secretary, upon review, issues
a decision pursuant to §655.655 of this
part, holding that a violation was com-
mitted by an attesting employer or
holding that the automated vessel ex-
ception does not apply.

(c) The DHS, upon receipt of notifica-
tion from the Administrator pursuant
to paragraph (b) of this section:

(1) Shall not permit the vessels
owned or chartered by the attesting
employer to enter any port of the U.S.
for a period of up to one year;

(2) Shall, in the case of an employer
determined to be ineligible for the
automated vessel exception, thereafter
require that such employer not use
alien crewmembers(s) to perform the
longshore activity(ies) at the specified
port or location in the State of Alaska
without having on file with ETA an at-
testation pursuant to §655.520 of this
part; and

(3) Shall, in the event that the Ad-
ministrator’s notice constitutes a con-
clusive determination (pursuant to
§6565.670) that the prevailing practice at
a particular U.S. port does not permit
the use of nonimmigrant alien crew-
members for particular longshore ac-
tivity(ies), thereafter permit no em-
ployer to use alien crewmembers for
the particular longshore activity(ies)
at that port.
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(d) ETA, upon receipt of the Adminis-
trator’s notice pursuant to paragraph
(b) of this section:

(1) Shall, in the case of an attesting
employer, suspend the employer’s at-
testation, either in whole or in part,
for the port or location at issue and for
any other U.S. port, and shall not ac-
cept for filing any attestation sub-
mitted by the employer for a period of
12 months or for a shorter period if
such is specified for that employer by
the DHS; and

(2) Shall, if the Administrator’s no-
tice constitutes a conclusive deter-
mination (pursuant to §655.670) that
the prevailing practice at a particular
U.S. port does not permit the use of
alien crewmembers for the longshore
activity(ies), thereafter accept no at-
testation under the prevailing practice
exception on Form ETA 9033 from any
employer for the performance of the
activity(ies) at that port, and shall in-
validate any current attestation under
the prevailing practice exception on
Form ETA 9033 for any employer for
the performance of the activity(ies) at
that port.

[60 FR 3969, 3977, Jan. 19, 1995, as amended at
71 FR 35520, June 21, 2006]

§655.670 Federal Register notice of de-
termination of prevailing practice.

(a) Pursuant to §655.625(b), the Ad-
ministrator shall publish in the FED-
ERAL REGISTER a notice of the Admin-
istrator’s determination of any inves-
tigation regarding the prevailing prac-
tice for the use of alien crewmembers
for particular longshore activity(ies) in
a particular U.S. port (whether under
an attestation or under the automated
vessel exception). Where the Adminis-
trator has determined that the pre-
vailing practice in that U.S. port does
not permit such use of alien crew-
members, and no timely request for a
hearing is filed pursuant to §655.630,
the Administrator’s determination
shall be the conclusive determination
for purposes of the Act and subparts F
and G of this part; the DHS and ETA
shall, upon notice from the Adminis-
trator, take the actions specified in
§655.665. Where the Administrator has
determined that the prevailing prac-
tice in that U.S. port at the time of the
investigation permits such use of alien

§655.670

crewmembers, the Administrator shall,
in any subsequent investigation, give
that determination appropriate weight,
unless the determination is reversed in
proceedings under §655.630 or §655.655.

(b) Where an interested party, pursu-
ant to §655.630, requests a hearing on
the Administrator’s determination, the
Administrator shall, upon the issuance
of the decision of the administrative
law judge, publish in the FEDERAL REG-
ISTER a notice of the judge’s decision as
to the prevailing practice for the
longshore activity(ies) and U.S. port at
issue, if the administrative law judge:

(1) Reversed the determination of the
Administrator published in the FED-
ERAL REGISTER pursuant to paragraph
(a) of this section; or

(2) Determines that the prevailing
practice for the particular activity in
the port does not permit the use of
alien crewmembers.

(c) If the administrative law judge
determines that the prevailing practice
in that port does not permit such use
of alien crewmembers, the judge’s deci-
sion shall be the conclusive determina-
tion for purposes of the Act and sub-
parts F and G of this part (unless and
until reversed by the Secretary on dis-
cretionary review pursuant to §655.655).
The DHS and ETA shall upon notice
from the Administrator, take the ac-
tions specified in §655.665.

(d) In the event that the Secretary,
upon discretionary review pursuant to
§655.6565, issues a decision that reverses
the administrative law judge on a mat-
ter on which the Administrator has
published notices in the FEDERAL REG-
ISTER pursuant to paragraphs (a) and
(b) of this section, the Administrator
shall publish in the FEDERAL REGISTER
a notice of the Secretary’s decision and
shall notify the DHS and ETA.

(1) Where the Secretary reverses the
administrative law judge and deter-
mines that, contrary to the judge’s de-
cision, the prevailing practice for the
longshore activity(ies) in the U.S. port
at issue does not permit the use of
alien crewmembers, the Secretary’s de-
cision shall be the conclusive deter-
mination for purposes of the Act and
subparts F and G of this part. Upon no-
tice from the Administrator, the DHS
and ETA shall take the actions speci-
fied in §655.665.
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(2) Where the Secretary reverses the
administrative law judge and deter-
mines that, contrary to the judge’s de-
cision, the use of alien crewmembers is
permitted by the prevailing practice
for the longshore activity(ies) in the
U.S. port at issue, the judge’s decision
shall no longer have the conclusive ef-
fect specified in paragraph (b) of this
section. Upon notice from the Adminis-
trator, the DHS and ETA shall cease
the actions specified in §655.665.

§655.675 Non-applicability  of
Equal Access to Justice Act.

A proceeding under subpart G of this
part is not subject to the Equal Access
to Justice Act, as amended, 5 U.S.C.
504. In such a proceeding, the adminis-
trative law judge shall have no author-
ity to award attorney fees and/or other
litigation expenses pursuant to the
provisions of the Equal Access to Jus-
tice Act.

the

Subpart H—Labor Condition Appli-
cations and Requirements for
Employers Using Non-
immigrants on H-1B Visas in
Specialty Occupations and as
Fashion Models, and Labor
Altestation Requirements for
Employers Using Non-
immigrants on H-1B1 Visas in
Specialty Occupations

SOURCE: 59 FR 65659, 65676, Dec. 20, 1994, un-
less otherwise noted.

§655.700 What statutory provisions
govern the employment of H-1B
and H-1B1 nonimmigrants and how
do employers apply for an H-1B or
H-1B1 visa?

Under the H-1B1 visa, the Immigra-
tion and Nationality Act (INA), as
amended, permits nonimmigrant pro-
fessionals in specialty occupations
from countries with which the U.S. has
entered into certain agreements that
are identified in section 214(g)(8)(A) of
the INA to temporarily enter the U.S.
for professional employment. Employ-
ers seeking to temporarily employ H-
1B1 professionals must file a labor at-
testation with the Department of
Labor in accordance with this subpart
as set out in §655.700(c)(3) and (d),
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which identify the sections of this sub-
part H and of subpart I of this part that
apply to the H-1B1 program, sections
and subsections applicable only to the
H-1B program, and how terminology is
to be applied. Steps for receiving an H-
1B1 visa and entering the U.S. on an H-
1B1 visa after the attestation process is
completed with the Department of
Labor, which differ in some respects
from the steps for H-1B visas, are the
responsibility of the Department of
State and the United States Citizen-
ship and Immigration Services (USCIS)
of the Department of Homeland Secu-
rity (formerly the Immigration and
Naturalization Service or INS) and are
identified in regulations and proce-
dures of those agencies. Consult the
Department of State (http://
www.state.gov/) and USCIS (http:/
uscis.gov/) websites and regulations for
specific instructions regarding H-1B1
visas. Procedures described in this sub-
part H for obtaining a visa and enter-
ing the U.S. after the Department of
Labor attestation process, including
procedures in this section and §655.705,
apply only to H-1B nonimmigrants, not
to H-1B1 nonimmigrants.

(a) Statutory provisions regarding H-1B
visas. With respect to nonimmigrant
workers entering the U.S. on H-1B
visas, which are available to non-
immigrant aliens in specialty occupa-
tions or certain fashion models from
any country, the INA, as amended, pro-
vides as follows:

(1) Establishes an annual ceiling (ex-
clusive of spouses and children) on the
number of foreign workers who may be
issued H-1B visas—

(i) 195,000 in fiscal year 2001;

(ii) 195,000 in fiscal year 2002;

(iii) 195,000 in fiscal year 2003; and

(iv) 65,000 in each succeeding fiscal
year;

(2) Defines the scope of eligible occu-
pations for which nonimmigrants may
be issued H-1B visas and specifies the
qualifications that are required for
entry as an H-1B nonimmigrant ;

(3) Requires an employer seeking to
employ H-1B nonimmigrants to file a
labor condition application (LCA)
agreeing to various attestation re-
quirements and have it certified by the
Department of Labor (DOL) before a
nonimmigrant may be provided H-1B
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status by the United States Citizenship
and Immigration Services of the De-
partment of Homeland Security (DHS);
and

(4) Establishes an enforcement sys-
tem under which DOL is authorized to
determine whether an employer has en-
gaged in misrepresentation or failed to
meet a condition of the LCA, and is au-
thorized to impose fines and penalties.

(b) Procedure for obtaining an H-1B
visa  classification. Before a non-
immigrant may be admitted to work in
a ‘‘specialty occupation” or as a fash-
ion model of distinguished merit and
ability in the United States under the
H-1B visa classification, there are cer-
tain steps which must be followed:

(1) First, an employer shall submit to
the Department of Labor (DOL), and
obtain DOL certification of, a labor
condition application (LCA). The re-
quirements for obtaining a certified
LCA are provided in this subpart. The
electronic LCA (Form ETA 9035E) is
available at http:/www.lca.doleta.gov.
The paper-version LCA (Form ETA
9035) and the LCA cover pages (Form
ETA 9035CP), which contain the full at-
testation statements incorporated by
reference into Form ETA 9035 and
Form ETA 9035E, may be obtained from
hitp://ows.doleta.gov and from the Em-
ployment and Training Administration
(ETA) National Office. Employers must
file LCAs in the manner prescribed in
§655.720.

(2) After obtaining DOL certification
of an LCA, the employer may submit a
nonimmigrant visa petition (DHS
Form I-129), together with the certified
LCA, to DHS, requesting H-1B classi-
fication for the foreign worker. The re-
quirements concerning the submission
of a petition to, and its processing by,
DHS are set forth in DHS regulations.
The DHS petition (Form I-129) may be
obtained from an DHS district or area
office.

(3) If DHS approves the H-1B classi-
fication, the nonimmigrant then may
apply for an H-1B visa abroad at a con-
sular office of the Department of State.
If the nonimmigrant is already in the
United States in a status other than H-
1B, he/she may apply to the DHS for a
change of visa status.

(c) Applicability. (1) This subpart H
and subpart I of this part apply to all

§655.700

employers seeking to employ foreign
workers under the H-1B visa classifica-
tion in specialty occupations or as
fashion models of distinguished merit
and ability.

(2) During the period that the provi-
sions of Appendix 1603.D.4 of Annex 1603
of the North American Free Trade
Agreement (NAFTA) apply, this sub-
part H and subpart I of this part shall
apply (except for the provisions relat-
ing to the recruitment and displace-
ment of U.S. workers (see §§655.738 and
6565.739)) to the entry and employment
of a nonimmigrant who is a citizen of
Mexico under and pursuant to the pro-
visions of section D or Annex 1603 of
NAFTA in the case of all professions
set out in Appendix 1603.D.1 of Annex
1603 of NAFTA other than registered
nurses. Therefore, the references in
this part to ‘‘H-1B nonimmigrant”
apply to any Mexican citizen non-
immigrant who is classified by DHS as
“TN.” In the case of a registered nurse,
the following provisions shall apply:
subparts D and E of this part or the
Nursing Relief for Disadvantaged Areas
Act of 1999 (Public Law 106-95) and the
regulations issued thereunder, 20 CFR
part 6565, subparts L. and M.

(3) Subject to paragraph (d) of this
section, this subpart H and subpart I of
this part apply to all employers seek-
ing to employ foreign workers under
the H-1B1 visa classification in spe-
cialty occupations in accordance with
INA section 101(a)(15)(H)(i)(bl) (8 U.S.C.
1101(a)(15)(H)(i)(b1)), under an agree-
ment listed in INA section 214(g)(8)(A)
(8 U.S.C. 1184(2)(8)(A)), and during the
period that the listed agreement is in
effect. This paragraph is applicable to
H-1B1 attestations filed on or after No-
vember 23, 2004; H-1B1 attestations
filed prior to that date but on or after
January 1, 2004, the commencement of
the H-1B1 program, will be handled in
accordance with the H-1B1 statutory
terms and the H-1B1 processing proce-
dures the Department posted on its
website in advance of January 1, 2004.

(d) Nonimmigrants on H-1B1 visas—(1)
Exclusions. The following sections and
portions of sections in this subpart and
in subpart I of this part do not apply to
H-1B1 nonimmigrants but apply only
to H-1B nonimmigrants: Sections
655.700(a), (b), (c)(1) and (c)(2); 655.705(b)
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and (c); 655.710(b); 655.730(d)(b) and
(e)(3); 655.736; 655.737; 655.738; 655.739;
655.760(a)(8), 9 and (10); and
655.805(a)(7), (8) and (9). Additionally,
the definition of the United States
Citizenship and Immigration Services
of the Department of Homeland Secu-
rity in §655.715 is inapplicable to the H-
1B1 program. Further, any of the fol-
lowing references in this subpart H or
in subpart I of this part, whether in the
excluded sections listed above or else-
where, do not apply to H-1B1 non-
immigrants but apply only to H-1B
nonimmigrants: References to fashion
models of distinguished merit and abil-
ity (H-1B but not H-1B1 visas are avail-
able to such fashion models); ref-
erences to a petition process before the
DHS (the petition process applies only
to H-1B not H-1B1 visas); references to
H-1B-dependent employers and employ-
ers found to have willfully violated the
H-1B program requirements (these pro-
visions do not apply to the H-1B1 pro-
gram); and reference in §655.750(a) or
elsewhere in this part to the provision
in INA section 214(n) (formerly INA
section 214(m)) regarding increased
portability of H-1B status (by the stat-
utory terms, the portability provision
is inapplicable to H-1B1 non-
immigrants).

(2) Terminology. For purposes of this
subpart H and subpart I of this part,
except in those sections identified in
paragraph (d)(1) of this section as inap-
plicable to H-1Bl1 nonimmigrants and
as otherwise excluded:

(i) The term “H-1B”
“H-1B1” (INA
101(a)(15)(H)(1)(b1)); and

(ii) The term ‘‘labor condition appli-
cation” or ‘“LCA” shall include a labor
attestation pursuant to the provisions
of INA section 212(t)(1) with respect to
an H-1B1 nonimmigrant professional
under INA section 101(a)(15)(H)({1)(bl).

(3) Filing procedures for H-1B1 labor at-
testations. Employers seeking to em-
ploy an H-1B1 nonimmigrant must sub-
mit to DOL a completed ETA Form
9035 or ETA Form 9035E (electronic) in
the manner prescribed in §§655.720 and
655.730. Employers must indicate on the
form whether the labor attestation is
for an ‘““H-1B1 Chile” or ‘‘H-1B1 Singa-
pore” nonimmigrant. Changes in the
procedures and instructions for submis-

shall include
section
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sion of the H-1B1 labor attestation will
be provided in a notice published in the
FEDERAL REGISTER and posted at the
ETA web site at http:/atlas.doleta.gov/
foreign/.

(4) Employer’s responsibilities regarding
H-1B1 labor attestation. Each employer
seeking an H-1B1 nonimmigrant in a
specialty occupation has several re-
sponsibilities, as described more fully
in this subpart and subpart I of this
part, including:

(i) By completing and submitting the
LCA, and in addition by signing the
LCA, the employer makes certain rep-
resentations and agrees to several at-
testations regarding the employer’s re-
sponsibilities, including the wages,
working conditions, and benefits to be
provided to the H-1B1 nonimmaigrant (8
U.S.C. 1182(t)(1)). These attestations
are specifically identified and incor-
porated in the LCA, as well as being set
forth in full on Form ETA 9035CP.

(ii) The employer reaffirms its ac-
ceptance of all of the attestation obli-
gations by transmitting the certified
labor attestation to the nonimmigrant,
the Department of State, and/or the
USCIS in accordance with the further
procedures of those agencies necessary
for the nonimmigrant to obtain an H-
1B1 visa and enter or remain in the
U.S.

(iii) The employer shall maintain the
original signed and certified LCA in its
files, and shall make a copy of the filed
LCA, as well as necessary supporting
documentation (as identified under this
subpart), available for public examina-
tion in a public access file at the em-
ployer’s principal place of business in
the U.S. or at the place of employment
within one working day after the date
on which the LCA is filed with ETA.

(iv) The employer shall develop suffi-
cient documentation to meet its bur-
den of proof, in the event that such
statement or information is chal-
lenged, with respect to the validity of
the statements made in its LCA and
the accuracy of information provided.
The employer shall also maintain such
documentation at its principal place of
business in the U.S. and shall make
such documentation available to DOL
for inspection and copying upon re-
quest.
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(5) Application to Chile. During the pe-
riod that the provisions of Chapter 14
and Section D of Annex 14.3 of the
United States-Chile Free Trade Agree-
ment (Chile FTA) are in effect, this
subpart H and subpart I of this part
shall apply (except for the provisions
excluded under paragraph (d)(1) of this
section) to the temporary entry and
employment of a nonimmigrant who is
a national of Chile under the provisions
of Article 14.9 and Annex 2.1 of the
Chile FTA and who is a professional
under the provisions of Annex 14.3(D) of
the Chile FTA.

(6) Application to Singapore. During
the period that the provisions of Sec-
tion IV of Annex 11A of the United
States-Singapore Free Trade Agree-
ment (Singapore FTA) are in effect,
this subpart H and subpart I of this
part shall apply (except for the provi-
sions excluded under paragraph (d)(1) of
this section) to the temporary entry
and employment of a nonimmigrant
who is a national of Singapore under
the provisions of Chapter 11 and Sec-
tion IV of Annex 11A of the Singapore
FTA and who is a professional under
the provisions of Annex 11A(IV) of the
Singapore FTA.

[656 FR 80209, Dec. 20, 2000, as amended at 66
FR 63300, Dec. 5, 2001; 69 FR 68226, Nov. 23,
2004; 70 FR 72560, Dec. 5, 2005; 71 FR 35520,
35521, June 21, 2006; 71 FR 37804, June 30, 2006]

§655.705 What Federal agencies are in-
volved in the H-1B and H-1B1 pro-
grams, and what are the respon-
sibilities of those agencies and of
employers?

Four federal agencies (Department of
Labor, Department of State, Depart-
ment of Justice, and Department of
Homeland Security) are involved in the
process relating to H-1B nonimmigrant
classification and employment. The
employer also has continuing respon-
sibilities under the process. This sec-
tion briefly describes the responsibil-
ities of each of these entities.

(a) Department of Labor (DOL) respon-
sibilities. DOL administers the labor
condition application process and en-
forcement provisions (exclusive of com-
plaints regarding non-selection of U.S.
workers, as described in 8 TU.S.C.
1182(n)(1)(G)(E)AI) and 1182(n)(5)). Two
DOL agencies have responsibilities:

§655.705

(1) The Employment and Training
Administration (ETA) is responsible
for receiving and certifying labor con-
dition applications (LLCAs) in accord-
ance with this subpart H. ETA is also
responsible for compiling and main-
taining a list of LCAs and makes such
list available for public examination at
the Department of Labor, 200 Constitu-
tion Avenue, NW., Room C-4312, Wash-
ington, DC 20210.

(2) The Wage and Hour Division of
the Employment Standards Adminis-
tration (ESA) is responsible, in accord-
ance with subpart I of this part, for in-
vestigating and determining an em-
ployer’s misrepresentation in or failure
to comply with LCAs in the employ-
ment of H-1B nonimmigrants.

(b) Department of Justice (DOJ), De-
partment of Homeland Security (DHS)
and Department of State (DOS) respon-
sibilities. The Department of State,
through U.S. Embassies and Con-
sulates, is responsible for issuing H-1B
visas. DHS, accepts the employer’s pe-
tition (DHS Form I-129) with the DOL-
certified LCA attached. DHS is respon-
sible for approving the nonimmigrant’s
H-1B visa classification. In doing so,
the DHS determines whether the peti-
tion is supported by an LCA which cor-
responds with the petition, whether the
occupation named in the labor condi-
tion application is a specialty occupa-
tion or whether the individual is a
fashion model of distinguished merit
and ability, and whether the qualifica-
tions of the nonimmigrant meet the
statutory requirements for H-1B visa
classification. If the petition is ap-
proved, DHS will notify the U.S. Con-
sulate where the nonimmigrant intends
to apply for the visa unless the non-
immigrant is in the U.S. and eligible to
adjust status without leaving this
country. See 8 U.S.C. 1255(h)(2)(B)(i).
The Department of Justice administers
the system for the enforcement and
disposition of complaints regarding an
H-1B-dependent employer’s or willful
violator employer’s failure to offer a
position filled by an H-1B non-
immigrant to an equally or better
qualified United States worker (8
U.S.C. 1182(n)(1)(E), 1182(n)(b)), or such
employer’s willful misrepresentation of
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material facts relating to this obliga-
tion. DHS, is responsible for dis-
approving H-1B and other petitions
filed by an employer found to have en-
gaged in misrepresentation or failed to
meet certain conditions of the labor

condition application (8 U.S.C.
1182(n)(2)(C)(1)—(iii); 1182(n)(5)(E)).
(c) Employer’s responsibilities. This

paragraph applies only to the H-1B pro-
gram; employer responsibilities under
the H-1B1 program are found at
§655.700(d)(4). Each employer seeking
an H-1B nonimmigrant in a specialty
occupation or as a fashion model of dis-
tinguished merit and ability has sev-
eral responsibilities, as described more
fully in this subpart and subpart I of
this part, including:

(1) The employer shall submit a com-
pleted labor condition application
(LCA) on Form ETA 9035E or Form
ETA 9035 in the manner prescribed in
§655.720. By completing and submitting
the LCA, and by signing the LCA, the
employer makes certain representa-
tions and agrees to several attestations
regarding its responsibilities, including
the wages, working conditions, and
benefits to be provided to the H-1B
nonimmigrants (8 U.S.C. 1182(n)(1));
these attestations are specifically iden-
tified and incorporated by reference in
the LCA, as well as being set forth in
full on Form ETA 9035CP. The LCA
contains additional attestations for
certain H-1B-dependent employers and
employers found to have willfully vio-
lated the H-1B program requirements;
these attestations impose certain obli-
gations to recruit U.S. workers, to
offer the job to U.S. applicants who are
equally or better qualified than the H-
1B nonimmigrant(s) sought for the job,
and to avoid the displacement of U.S.
workers (either in the employer’s
workforce, or in the workforce of a sec-
ond employer with whom the H-1B
nonimmigrant(s) is placed, where there
are indicia of employment with a sec-
ond employer (8 U.S.C. 1182(n)(1)(E)-
(G)). These additional attestations are
specifically identified and incorporated
by reference in the LCA, as well as
being set forth in full on Form ETA
9035CP. If ETA certifies the LCA, no-
tice of the certification will be sent to
the employer by the same means the
employer used to submit the LCA (that
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is, electronically where the Form ETA
9035E was submitted electronically,
and by U.S. Mail where the Form ETA
9035 was submitted by U.S. Mail). The
employer reaffirms its acceptance of
all of the attestation obligations by
submitting the LCA to the U.S. Citi-
zenship and Immigration Services (for-
merly the Immigration and Naturaliza-
tion Service or INS) in support of the
Petition for Nonimmigrant Worker,
Form I-129, for an H-1B nonimmigrant.
See 8 CFR 214.2(h)(4)(iii)(B)(2), which
specifies the employer will comply
with the terms of the LCA for the dura-
tion of the H-1B nonimmigrant’s au-
thorized period of stay.

(2) The employer shall maintain the
original signed and certified LCA in its
files, and shall make a copy of the
LCA, as well as necessary supporting
documentation (as identified under this
subpart), available for public examina-
tion in a public access file at the em-
ployer’s principal place of business in
the U.S. or at the place of employment
within one working day after the date
on which the LCA is filed with ETA.

(3) The employer then may submit a
copy of the certified, signed LCA to
DHS with a completed petition (Form
I-129) requesting H-1B classification.

(4) The employer shall not allow the
nonimmigrant worker to begin work
until DHS grants the alien authoriza-
tion to work in the United States for
that employer or, in the case of a non-
immigrant previously afforded H-1B
status who is undertaking employment
with a new H-1B employer, until the
new employer files a nonfrivolous peti-
tion (Form I-129) in accordance with
DHS requirements.

(5) The employer shall develop suffi-
cient documentation to meet its bur-
den of proof with respect to the valid-
ity of the statements made in its LCA
and the accuracy of information pro-
vided, in the event that such statement
or information is challenged. The em-
ployer shall also maintain such docu-
mentation at its principal place of
business in the U.S. and shall make
such documentation available to DOL
for inspection and copying upon re-
quest.

[656 FR 80210, Dec. 20, 2000, as amended at 66

FR 63300, Dec. 5, 2001; 70 FR 72560, Dec. 5,
2005; 71 FR 35520, June 21, 2006]
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§655.710 What is the procedure for fil-
ing a complaint?

(a) Except as provided in paragraph
(b) of this section, complaints con-
cerning misrepresentation in the labor
condition application or failure of the
employer to meet a condition specified
in the application shall be filed with
the Administrator, Wage and Hour Di-
vision (Administrator), ESA, according
to the procedures set forth in subpart I
of this part. The Administrator shall
investigate where appropriate, and
after an opportunity for a hearing, as-
sess appropriate sanctions and pen-
alties, as described in subpart I of this
part.

(b) Complaints arising under section
212(n)(1)(G)(A)(II) of the INA, 8 U.S.C.
1182(n)(1)(G)(1)(IT), alleging failure of
the employer to offer employment to
an equally or better qualified U.S. ap-
plicant, or an employer’s misrepresen-
tation regarding such offer(s) of em-
ployment, may be filed with the De-
partment of Justice, Civil Rights Divi-
sion, Office of Special Counsel for Im-
migration-Related Unfair Employment
Practices, 950 Pennsylvania Avenue,
NW., Washington, DC 20530, Telephone:
1-800-255-81565 (employers), 1-800-255—
7688 (employees); Web address: http:/
www.usdoj.gov/crt/osc. The Department
of Justice shall investigate where ap-
propriate, and take action as appro-
priate under that Department’s regula-
tions and procedures.

[656 FR 80210, Dec. 20, 2000, as amended at 70
FR 72561, Dec. 5, 2005]

§655.715 Definitions.

For the purposes of subparts H and I
of this part:

Actual wage means the wage rate paid
by the employer to all individuals with
experience and qualifications similar
to the H-1B nonimmigant’s experience
and qualifications for the specific em-
ployment in question at the place of
employment. The actual wage estab-
lished by the employer is not an aver-
age of the wage rates paid to all work-
ers employed in the occupation.

Administrative Law Judge (ALJ) means
an official appointed pursuant to 5
U.S.C. 3105.

Administrator means the Adminis-
trator of the Wage and Hour Division,
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Employment Standards Administra-
tion, Department of Labor, and such
authorized representatives as may be
designated to perform any of the func-
tions of the Administrator under sub-
part H or I of this part.

Aggrieved party means a person or en-
tity whose operations or interests are
adversely affected by the employer’s
alleged non-compliance with the labor
condition application and includes, but
is not limited to:

(1) A worker whose job, wages, or
working conditions are adversely af-
fected by the employer’s alleged non-
compliance with the labor condition
application;

(2) A bargaining representative for
workers whose jobs, wages, or working
conditions are adversely affected by
the employer’s alleged non-compliance
with the labor condition application;

(3) A competitor adversely affected
by the employer’s alleged non-compli-
ance with the labor condition applica-
tion; and

(4) A government agency which has a
program that is impacted by the em-
ployer’s alleged non-compliance with
the labor condition application.

Area of intended employment means
the area within normal commuting dis-
tance of the place (address) of employ-
ment where the H-1B nonimmigrant is
or will be employed. There is no rigid
measure of distance which constitutes
a normal commuting distance or nor-
mal commuting area, because there
may be widely varying factual cir-
cumstances among different areas (e.g.,
normal commuting distances might be
20, 30, or 50 miles). If the place of em-
ployment is within a Metropolitan Sta-
tistical Area (MSA) or a Primary Met-
ropolitan Statistical Area (PMSA), any
place within the MSA or PMSA is
deemed to be within normal com-
muting distance of the place of em-
ployment; however, all locations with-
in a Consolidated Metropolitan Statis-
tical Area (CMSA) will not automati-
cally be deemed to be within normal
commuting distance. The borders of
MSAs and PMSAs are not controlling
with regard to the identification of the
normal commuting area; a location
outside of an MSA or PMSA (or a
CMSA) may be within normal com-
muting distance of a location that is

575



§655.715

inside (e.g., near the border of) the
MSA or PMSA (or CMSA).

Attorney General means the chief offi-
cial of the U.S. Department of Justice
or the Attorney General’s designee.

Authorized agent and authorized rep-
resentative mean an official of the em-
ployer who has the legal authority to
commit the employer to the state-
ments in the labor condition applica-
tion.

Certification means the determination
by a certifying officer that a labor con-
dition application is not incomplete
and does not contain obvious inaccura-
cies.

Certify means the act of making a
certification.

Certifying Officer means a Depart-
ment of Labor official, or such offi-
cial’s designee, who makes determina-
tions about whether or not to certify
labor condition applications.

Chief Administrative Law Judge (Chief
ALJ) means the chief official of the Of-
fice of the Administrative Law Judges
of the Department of Labor or the
Chief Administrative Law Judge’s des-
ignee.

Department and DOL mean the United
States Department of Labor.

Department of Homeland Security
(DHS) through the United States Citicen-
ship and Immigration Services (USCIS)
makes the determination under the
INA on whether to grant visa petitions
of employers seeking the admission of
non-immigrants under H-1B visa for
the purpose of employment.

Division means the Wage and Hour
Division of the Employment Standards
Administration, DOL.

Employed, employed by the employer, or
employment relationship means the em-
ployment relationship as determined
under the common law, under which
the key determinant is the putative
employer’s right to control the means
and manner in which the work is per-
formed. Under the common law, ‘‘no
shorthand formula or magic phrase
* * % can be applied to find the answer
* % % [A]ll of the incidents of the rela-
tionship must be assessed and weighed
with no one factor being decisive.”
NLRB v. United Ins. Co. of America, 390
U.S. 254, 258 (1968).

Employer means a person, firm, cor-
poration, contractor, or other associa-
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tion or organization in the United
States that has an employment rela-
tionship with H-1B or H-1Bl1 non-
immigrants and/or U.S. worker(s). In
the case of an H-1B nonimmigrant (not
including an H-1B1 nonimmigrant), the
person, firm, contractor, or other asso-
ciation or organization in the United
States that files a petition with the
United States Citizenship and Immi-
gration Services (USCIS) of the De-
partment of Homeland Security on be-
half of the nonimmigrant is deemed to
be the employer of that nonimmigrant.
In the case of an H-1B1 nonimmigrant,
the person, firm, contractor, or other
association or organization in the
United States that files an LCA with
the Department of Labor on behalf of
the nonimmigrant is deemed to be the
employer of that nonimmigrant.

Employment and Training Administra-
tion (ETA) means the agency within the
Department which includes the Office
of Foreign Labor Certification (OFLC).

Employment Standards Administration
(ESA) means the agency within the De-
partment which includes the Wage and
Hour Division.

INA means the Immigration and Na-
tionality Act, as amended, 8 U.S.C. 1101
et seq.

Independent authoritative source
means a professional, business, trade,
educational or governmental associa-
tion, organization, or other similar en-
tity, not owned or controlled by the
employer, which has recognized exper-
tise in an occupational field.

Independent authoritative source sur-
vey means a survey of wages conducted
by an independent authoritative source
and published in a book, newspaper, pe-
riodical, loose-leaf service, newsletter,
or other similar medium, within the 24-
month period immediately preceding
the filing of the employer’s applica-
tion. Such survey shall:

(1) Reflect the average wage paid to
workers similarly employed in the area
of intended employment;

(2) Be based upon recently collected
data—e.g., within the 24-month period
immediately preceding the date of pub-
lication of the survey; and

(3) Represent the latest published
prevailing wage finding by the authori-
tative source for the occupation in the
area of intended employment.
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Interested party means a person or en-
tity who or which may be affected by
the actions of an H-1B employer or by
the outcome of a particular investiga-
tion and includes any person, organiza-
tion, or entity who or which has noti-
fied the Department of his/her/its inter-
est or concern in the Administrator’s
determination.

Lockout means a labor dispute involv-
ing a work stoppage, wherein an em-
ployer withholds work from its em-
ployees in order to gain a concession
from them.

Occupation means the occupational
or job classification in which the H-1B
nonimmigrant is to be employed.

Office of Foreign Labor Certification
(OFLC) means the organizational com-
ponent within the ETA that provides
national leadership and policy guid-
ance and develops regulations and pro-
cedures to carry out the responsibil-
ities of the Secretary of Labor under
the INA concerning alien workers seek-
ing admission to the United States in
order to work under the Immigration
and Nationality Act, as amended.

Period of intended employment means
the time period between the starting
and ending dates inclusive of the H-1B
nonimmigrant’s intended period of em-
ployment in the occupational classi-
fication at the place of employment as
set forth in the labor condition applica-
tion.

Place of employment means the work-
site or physical location where the
work actually is performed.

(1) The term does not include any lo-
cation where either of the following
criteria—paragraph (1)(i) or (ii)—is sat-
isfied:

(1) Employee developmental activity. An
H-1B worker who is stationed and regu-
larly works at one location may tem-
porarily be at another location for a
particular individual or employer-re-
quired developmental activity such as
a management conference, a staff sem-
inar, or a formal training course (other
than ‘‘on-the-job-training” at a loca-
tion where the employee is stationed
and regularly works). For the H-1B
worker participating in such activities,
the location of the activity would not
be considered a ‘‘place of employment”’
or ‘“‘worksite,” and that worker’s pres-
ence at such location—whether owned
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or controlled by the employer or by a
third party—would not invoke H-1B
program requirements with regard to
that employee at that location. How-
ever, if the employer uses H-1B non-
immigrants as instructors or resource
or support staff who continuously or
regularly perform their duties at such
locations, the locations would be
‘“places of employment’” or ‘‘work-
sites” for any such employees and,
thus, would be subject to H-1B program
requirements with regard to those em-
ployees.

(ii) Particular worker’s job functions.
The nature and duration of an H-1B
nonimmigrant’s job functions may ne-
cessitate frequent changes of location
with little time spent at any one loca-
tion. For such a worker, a location
would not be considered a ‘‘place of em-
ployment” or ‘‘worksite” if the fol-
lowing three requirements (i.e., para-
graphs (1)(ii)(A) through (C)) are all
met—

(A) The nature and duration of the H-
1B worker’s job functions mandates
his/her short-time presence at the loca-
tion. For this purpose, either:

(I) The H-1B nonimmigrant’s job
must be peripatetic in nature, in that
the normal duties of the worker’s occu-
pation (rather than the nature of the
employer’s business) requires frequent
travel (local or non-local) from loca-
tion to location; or

(2) The H-1B worker’s duties must re-
quire that he/she spend most work time
at one location but occasionally travel
for short periods to work at other loca-
tions; and

(B) The H-1B worker’s presence at
the locations to which he/she travels
from the ‘“home’” worksite is on a cas-
ual, short-term basis, which can be re-
curring but not excessive (i.e., not ex-
ceeding five consecutive workdays for
any one visit by a peripatetic worker,
or 10 consecutive workdays for any one
visit by a worker who spends most
work time at one location and travels
occasionally to other locations); and

(C) The H-1B nonimmigrant is not at
the location as a ‘‘strikebreaker’ (i.e.,
the H-1B nonimmigrant is not per-
forming work in an occupation in
which workers are on strike or lock-
out).
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(2) Examples of ‘‘non-worksite’’ loca-
tions based on worker’s job functions:
A computer engineer sent out to cus-
tomer locations to ‘‘troubleshoot”
complaints regarding software mal-
functions; a sales representative mak-
ing calls on prospective customers or
established customers within a ‘“home
office” sales territory; a manager mon-
itoring the performance of out-sta-
tioned employees; an auditor providing
advice or conducting reviews at cus-
tomer facilities; a physical therapist
providing services to patients in their
homes within an area of employment;
an individual making a court appear-
ance; an individual lunching with a
customer representative at a res-
taurant; or an individual conducting
research at a library.

(3) Examples of ‘‘worksite’’ locations
based on worker’s job functions: A
computer engineer who works on
projects or accounts at different loca-
tions for weeks or months at a time; a
sales representative assigned on a con-
tinuing basis in an area away from his/
her ‘“home office;”” an auditor who
works for extended periods at the cus-
tomer’s offices; a physical therapist
who ‘‘fills in”’ for full-time employees
of health care facilities for extended
periods; or a physical therapist who
works for a contractor whose business
is to provide staffing on an ‘‘as needed”’
basis at hospitals, nursing homes, or
clinics.

(4) Whenever an H-1B worker per-
forms work at a location which is not
a ‘‘worksite’” (under the criterion in
paragraph (1)(i) or (1)(ii) of this defini-
tion), that worker’s ‘‘place of employ-
ment’”’ or ‘“‘worksite’ for purposes of H-
1B obligations is the worker’s home
station or regular work location. The
employer’s obligations regarding no-
tice, prevailing wage and working con-
ditions are focused on the home station
‘“‘place of employment’ rather than on
the above-described location(s) which
do not constitute worksite(s) for these
purposes. However, whether or not a lo-
cation is considered to be a ‘“‘worksite”’/
place of employment” for an H-1B
nonimmigrant, the employer is re-
quired to provide reimbursement to the
H-1B nonimmigrant for expenses in-
curred in traveling to that location on
the employer’s business, since such ex-

20 CFR Ch. V (4-1-07 Edition)

penses are considered to be ordinary
business expenses of employers
(§8655.731(c)(T)(1ii)(C); 655.731(c)(9)). In
determining the worker’s ‘‘place of em-
ployment” or ‘‘worksite,”” the Depart-
ment will look carefully at situations
which appear to be contrived or abu-
sive; the Department would seriously
question any situation where the H-1B
nonimmigrant’s purported ‘‘place of
employment’ is a location other than
where the worker spends most of his/
her work time, or where the purported
“‘area of employment’ does not include
the location(s) where the worker
spends most of his/her work time.

Required wage rate means the rate of
pay which is the higher of:

(1) The actual wage for the specific
employment in question; or

(2) The prevailing wage rate (deter-
mined as of the time of filing the appli-
cation) for the occupation in which the
H-1B nonimmigrant is to be employed
in the geographic area of intended em-
ployment. The prevailing wage rate
must be no less than the minimum
wage required by Federal, State, or
local law.

Secretary means the Secretary of
Labor or the Secretary’s designee.

Specialty occupation:

(1) For purposes of the H-1B (not in-
cluding H-1B1) program, specialty occu-
pation means an occupation that re-
quires theoretical and practical appli-
cation of a body of highly specialized
knowledge, and attainment of a bach-
elor’s or higher degree (or its equiva-
lent) in the specific specialty as a min-
imum for entry into the occupation in
the United States. The nonimmigrant
in a specialty occupation shall possess
the following qualifications:

(i) Full state licensure to practice in
the occupation, if licensure is required
for the occupation;

(ii) Completion of the required de-
gree; or

(iii) Experience in the specialty
equivalent to the completion of such
degree and recognition of expertise in
the specialty through progressively re-
sponsible positions relating to the spe-
cialty. INA, 8 U.S.C. 1184(i)(1) and (2).

(2) For purposes of the H-1B1 pro-
gram, specialty occupation means an oc-
cupation that requires theoretical and
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practical application of a body of spe-
cialized knowledge, and attainment of
a bachelor’s or higher degree (or its
equivalent) in the specific specialty as
a minimum for entry into the occupa-
tion in the United States. INA, 8 U.S.C.
1184(i)(3). For H-1B1 nonimmigrants
from Chile, additional occupations that
qualify as specialty occupations are
Disaster Relief Claims Adjuster, Man-
agement Consultant, Agricultural
Manager, and Physical Therapist, as
defined in Appendix 14.3(D)(2) of the
United States-Chile Free Trade Agree-
ment. For H-1B1 nonimmigrants from
Singapore, additional occupations that
qualify as specialty occupations are
Disaster Relief Claims Adjuster and
Management Consultant, as defined in
Appendix 11A.2 of the United States-
Singapore Free Trade Agreement.

(3) Determinations of specialty occu-
pation and of nonimmigrant qualifica-
tions for the H-1B and H-1B1 programs
are not made by the Department of
Labor, but by the Department of State
and/or United States Citizenship and
Immigration Services (USCIS) of the
Department of Homeland Security in
accordance with the procedures of
those agencies for processing visas, pe-
titions, extensions of stay, or requests
for change of nonimmigrant status for
H-1B or H-1B1 nonimmigrants.

Specific employment in question means
the set of duties and responsibilities
performed or to be performed by the H-
1B nonimmigrant at the place of em-
ployment.

State means one of the 50 States, the
District of Columbia, Guam, Puerto
Rico, and the U.S. Virgin Islands.

State Workforce Agency, formerly State
Employment Security Agency or SESA
means the State agency which, under
the State Administrator, is designated
by the Governor to administer Wagner-
Peyser Act funded employment and
workforce information services (State
agency) and the State unemployment
compensation program.

Strike means a labor dispute wherein
employees engage in a concerted stop-
page of work (including stoppage by
reason of the expiration of a collective-
bargaining agreement) or engage in
any concerted slowdown or other con-
certed interruption of operation.

§655.720

United States worker (“U.S. worker”)
means an employee who is either

(1) A citizen or national of the United
States, or

(2) An alien who is lawfully admitted
for permanent residence in the United
States, is admitted as a refugee under
section 207 of the INA, is granted asy-
lum under section 208 of the INA, or is
an immigrant otherwise authorized (by
the INA or by DHS) to be employed in
the United States.

Wage rate means the remuneration
(exclusive of fringe benefits) to be paid,
stated in terms of amount per hour,
day, month or year (see definition of
“Required Wage Rate”’).

[569 FR 65659, 65676, Dec. 20, 1994, as amended
at 656 FR 80211, Dec. 20, 2000; 69 FR 68228, Nov.
23, 2004; 70 FR 72561, Dec. 5, 2005; 71 FR 35520,
June 21, 2006]

§655.720 Where are labor condition
applications (LCAs) to be filed and

processed?
(a) Employers must file all LCAs re-
garding H-1B and H-1B1 non-

immigrants through the electronic sub-
mission procedure identified in para-
graph (b) of this section except as pro-
vided in the next sentence. If a phys-
ical disability or lack of access to the
Internet prevents an employer from
using the electronic filing system, an
LCA may be filed by U.S. Mail in ac-
cordance with paragraphs (c) and (d) of
this section. Requirements for signing,
providing public access to, and use of
certified LCAs are identified in
§6565.730(c). If the LCA is certified by
DOL, notice of the certification will be
sent to the employer by the same
means that the employer used to sub-
mit the LCA, that is, electronically
where the Form ETA 9035E was sub-
mitted electronically, and by U.S. Mail
where the Form ETA 9035 was sub-
mitted by U.S. Mail.

(b) Electronic submission. Employers
must file the electronic LCA, Form
ETA 9035E, through the Department of
Labor’s Web site at http://
www.lca.doleta.gov. The employer must
follow instructions for electronic sub-
mission posted on the Web site. In the
event ETA implements the Govern-
ment Paperwork Elimination Act (44
U.S.C.A. 3504 n.) and/or the Electronic
Records and Signatures in Global and
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National Commerce Act (E-SIGN) (15
U.S.C. 7001-7006) for the submission and
certification of the Form ETA 9035E,
instructions will be provided (by public
notice(s) and by instructions on the
Department’s Web site) to employers
as to how the requirements of these
statutes will be met in the Form ETA
9035E procedures.

(c) Approval to file LCAs by U.S. Mail.
(1) Employers with physical disabilities
or lacking Internet access and wishing
to file LCAs by U.S. Mail may submit
a written request to the Chief, Division
of Foreign Labor Certification in ac-
cordance with paragraphs (©)(2)
through (c)(4) of this section. The ETA
shall identify the address to which
such written request shall be mailed in
a Notice in the FEDERAL REGISTER and
on the Department’s Web site at http:/
www.lca.doleta.gov.

(2) The written request must estab-
lish the employer’s need to file by U.S.
Mail, including providing an expla-
nation of how physical disability or
lack of access to the Internet prevents
the employer from using the electronic
filing system. No particular form or
format is required for this request.

(3) ETA will review the submitted
justification, and may require the em-
ployer to submit supporting docu-
mentation. In the case of employers as-
serting a lack of Internet access, sup-
porting documentation could, for ex-
ample, consist of documentation that
the Internet cannot be accessed from
the employer’s worksite or physical lo-
cation (for example because no Inter-
net service provider serves the site),
and there is no publicly available
Internet access, at public libraries or
elsewhere, within a reasonable distance
of the employer. In the case of employ-
ers with physical disabilities sup-
porting documentation could, for ex-
ample, consist of physicians’ state-
ments or invoices for medical devices
or aids relevant to the employer’s dis-
ability.

(4) ETA may approve or deny employ-
ers’ requests to submit LCAs by U.S.
Mail. Approvals shall be valid for 1
year from the date of approval.

(d) U.S. Mail. If an employer has a
valid approval to file by U.S. Mail in
accordance with paragraph (c) of this
section, the employer may use Form
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ETA 9035 and send it by U.S. Mail to
ETA. ETA shall publish a Notice in the
FEDERAL REGISTER identifying the ad-
dress, and any future address changes,
to which paper LCAs must be mailed,
and shall also post these addresses on
the DOL Internet Web site at http:/
www.lca.doleta.gov. When Form ETA
9035 is submitted by U.S. Mail, the
form must bear the original signature
of the employer (or that of the employ-
er’s authorized agent or representative)
at the time it is submitted to ETA.

(e) The ETA National Office is re-
sponsible for policy questions and
other issues regarding LCAs. Pre-
vailing wage challenges are handled in
accordance with the procedures identi-
fied in §655.731(a)(2).

[70 FR 72561, Dec. 5, 2005]
§655.721 [Reserved]

§655.730 What is the process for filing
a labor condition application?

This section applies to the filing of
labor condition applications for both
H-1B nonimmigrants and H-1B1 non-
immigrants.

(a) Who must submit labor condition ap-
plications? An employer, or the employ-
er’s authorized agent or representative,
which meets the definition of ‘‘em-
ployer” set forth in §655.715 and in-
tends to employ an H-1B non-
immigrant in a specialty occupation or
as a fashion model of distinguished
merit and ability shall submit an LCA
to the Department.

(b) Where and when is an LCA to be
submitted? An LCA shall be submitted
by the employer to ETA in accordance
with the procedure prescribed in
§655.720 no earlier than six months be-
fore the beginning date of the period of
intended employment shown on the
LCA. It is the employer’s responsibility
to ensure ETA receives a complete and
accurate LCA. Incomplete or obviously
inaccurate LCAs will not be certified
by ETA. ETA will process all LCAs se-
quentially and will usually make a de-
termination to certify or not certify an
LCA within seven working days of the
date ETA receives the LCA. LCAs filed
by U.S. Mail may not be processed as
quickly as those filed electronically.
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(c) What is to be submitted and what
are its contents? Form ETA 9035 or ETA
9035E.

(1) General. The employer (or the em-
ployer’s authorized agent or represent-
ative) must submit to ETA one com-
pleted and dated LCA as prescribed in
§655.720. The electronic LCA, Form
ETA 9035E, is found on the DOL Web
site where the electronic submission is
made, at htip:/www.lca.doleta.gov. Cop-
ies of the paper form, Form ETA 9035,
and cover pages Form ETA 9035CP are
available on the DOL Web site at http:/
www.ows.doleta.gov and from the ETA
National Office, and may be used by
employers with approval under §655.720
to file by U.S. Mail during the approv-
al’s validity period.

(2) Undertaking of the Employer. In
submitting the LCA, and by affixing
the signature of the employer or its au-
thorized agent or representative on
Form ETA 9035E or Form ETA 9035, the
employer (or its authorized agent or
representative on behalf of the em-
ployer) attests the statements in the
LCA are true and promises to comply
with the labor condition statements
(attestations) specifically identified in
Forms ETA 9035E and ETA 9035, as well
as set forth in full in the Form ETA
9035CP. The labor condition statements
(attestations) are described in detail in
§§655.731 through 655.734, and the addi-
tional attestations for LCAs filed by
certain H-1B-dependent employers and
employers found to have willfully vio-
lated the H-1B program requirements
are described in §§655.736 through
655.739.

(3) Signed Originals, Public Access, and
Use of Certified LCAs. In accordance
with §655.760(a) and (a)(1), the employer
must maintain in its files and make
available for public examination the
LCA as submitted to ETA and as cer-
tified by ETA. When Form ETA 9035E
is submitted electronically, a signed
original is created by the employer (or
by the employer’s authorized agent or
representative) printing out and sign-
ing the form immediately upon certifi-
cation by ETA. When Form ETA 9035 is
submitted by U.S. Mail as permitted by
§6565.720(a), the form must bear the
original signature of the employer (or
of the employer’s authorized agent or
representative) when submitted to

§655.730

ETA. For H-1B visas only, the em-
ployer must submit a copy of the
signed, certified Form ETA 9035 or ETA
9035E to the U.S. Citizenship and Immi-
gration Services (USCIS, formerly INS)
in support of the Form I-129 petition,
thereby reaffirming the employer’s ac-
ceptance of all of the attestation obli-
gations in accordance with 8 CFR
214.2(h)(4)({ii)(B)(2).

(4) Contents of LCA. Each LCA shall
identify the occupational classification
for which the LCA is being submitted
and shall state:

(i) The occupation, by Dictionary of
Occupational Titles (DOT) Three-Digit
Occupational Groups code and by the
employer’s own title for the job;

(ii) The number of nonimmigrants
sought;

(iii) The gross wage rate to be paid to
each nonimmigrant, expressed on an
hourly, weekly, biweekly, monthly, or
annual basis;

(iv) The starting and ending dates of
the nonimmigrants’ employment;

(v) The place(s) of intended employ-
ment;

(vi) The prevailing wage for the o