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§ 15.112 How will HUD respond to my 
appeal? 

(a) How much time does HUD have to 
decide my appeal? HUD will decide your 
appeal of a denial of expedited proc-
essing within 10 working days after its 
receipt. For any other type of appeal, 
HUD will decide your appeal within 20 
working days after its receipt. HUD 
may have an additional 10 working 
days if unusual circumstances require. 

(b) What action will HUD take if it 
grants my appeal?—(1) Appeal of a denial 
of request for information. If you are ap-
pealing a decision to deny your request 
for records, HUD will either: 

(i) Give you the records you re-
quested or advise you that the records 
will be provided by the originating of-
fice; 

(ii) Give you some of the records you 
requested while declining to give you 
other records you requested, tell you 
why HUD has concluded that the docu-
ments were exempt from disclosure 
under FOIA, and tell you how to obtain 
judicial review of HUD’s decision; or 

(iii) Decline to give you the records 
you requested, tell you why HUD has 
concluded that the records were ex-
empt from disclosure under FOIA, and 
tell you how to obtain judicial review 
of HUD’s decision. 

(2) Appeal of a fee determination. If 
you are appealing a fee determination, 
HUD will either: 

(i) Waive the fee or charge the fee 
that you have requested; 

(ii) Modify the original fee charged, 
and explain why it has determined that 
the modified fee is appropriate; or 

(iii) Advise you that the original fee 
charged was appropriate, and explain 
why it has determined that the fee is 
appropriate. 

(3) Appeal of a denial of expedited proc-
essing. If you are appealing a denial of 
your request for expedited processing, 
HUD will either: 

(i) Agree to expedited processing of 
your request; or 

(ii) Advise you that the decision to 
deny expedited processing has been af-
firmed, and tell you how to obtain judi-
cial review of HUD’s decision. 

Subpart C—Production of Material 
or Provision of Testimony in 
Response to Demands in 
Legal Proceedings Among Pri-
vate Litigants 

SOURCE: 72 FR 8582, Feb. 26, 2007, unless 
otherwise noted. 

§ 15.201 Purpose and scope. 
(a) This subpart contains the regula-

tions of the Department concerning the 
procedures to be followed and stand-
ards to be applied when demand is 
issued in a legal proceeding among pri-
vate litigants for the production or dis-
closure of any material, whether pro-
vided through production of material 
or provision of testimony. 

(b) This subpart does not apply to de-
mands, which are covered by part 2004 
of this title, for production of material 
in the files of the Office of Inspector 
General or provision of testimony by 
employees within the Office of Inspec-
tor General. 

§ 15.202 Production of material or pro-
vision of testimony prohibited un-
less approved by the Secretary or 
General Counsel. 

Neither the Department nor any em-
ployee of the Department shall comply 
with any demand for production of ma-
terial or provision of testimony in a 
legal proceeding among private liti-
gants, unless the prior approval of the 
Secretary or General Counsel has been 
obtained in accordance with this sub-
part. This rule does not apply to any 
legal proceeding in which an employee 
may be called to participate, either 
through the production of documents 
or the provision of testimony, not on 
official time, as to facts or opinions 
that are in no way related to material 
described in § 15.201. 

§ 15.203 Making a demand for produc-
tion of material or provision of tes-
timony. 

(a) Any demand made to the Depart-
ment or an employee of the Depart-
ment to produce any material or pro-
vide any testimony in a legal pro-
ceeding among private litigants must: 

(1) Be submitted in writing to the De-
partment or employee of the Depart-
ment, with a copy to the Associate 

VerDate Aug<31>2005 14:37 May 14, 2007 Jkt 211077 PO 00000 Frm 00200 Fmt 8010 Sfmt 8010 Y:\SGML\211077.XXX 211077cp
ric

e-
se

w
el

l o
n 

P
R

O
D

P
C

61
 w

ith
 C

F
R



191 

Office of the Secretary, HUD § 15.204 

General Counsel for Litigation, no 
later than 30 days before the date the 
material or testimony is required; 

(2) State, with particularity, the ma-
terial or testimony sought; 

(3) State whether expert or opinion 
testimony will be sought from the em-
ployee; 

(4) State whether the production of 
such material or provision of such tes-
timony could reveal classified, con-
fidential, or privileged material; 

(5) Summarize the need for and rel-
evance of the material or testimony 
sought in the legal proceeding; 

(6) State whether the material or tes-
timony is available from any other 
source and, if so, state all such other 
sources; 

(7) State why no document[s], or dec-
laration or affidavit, could be used in 
lieu of oral testimony that is being 
sought; 

(8) Estimate the amount of time the 
employee will need in order to prepare 
for, travel to, and attend the legal pro-
ceeding, as appropriate; 

(9) State why the production of the 
material or provision of the testimony 
is appropriate under the rules of proce-
dure governing the legal proceeding for 
which it is sought (e.g., not unduly bur-
densome or otherwise inappropriate 
under the relevant rules governing dis-
covery); 

(10) Describe how producing such ma-
terial or providing such testimony 
would affect the interests of the United 
States; and 

(11) Include any other factors that 
the agency determines to be signifi-
cant. 

(b) Whenever a demand is made upon 
the Department or an employee of the 
Department for the production of ma-
terial or provision of testimony, the 
Associate General Counsel for Litiga-
tion or designee shall be notified im-
mediately. The Associate General 
Counsel for Litigation or designee shall 
maintain a record of all demands 
served upon the Department and refer 
the demand to the appropriate designee 
for processing and determination. 

§ 15.204 Consideration of demands for 
production of material or provision 
of testimony. 

(a) The Secretary or General Counsel 
shall determine what material is to be 
produced or what testimony is to be 
provided, based upon the following 
standards: 

(1) Expert or opinion material or testi-
mony. In any legal proceeding among 
private litigants, no employee of the 
Department may produce material or 
provide testimony as described in 
§ 15.201 that is of an expert or opinion 
nature, unless specifically authorized 
by the Secretary or the General Coun-
sel for good cause shown. 

(2) Factual material or testimony. In 
any legal proceeding among private 
litigants, no employee of the Depart-
ment may produce material or provide 
testimony as described in § 15.201 unless 
specifically authorized by the Sec-
retary or General Counsel. Such au-
thorization may be granted if the Sec-
retary or General Counsel determines 
that it is warranted based upon an as-
sessment of whether: 

(i) Producing such material or pro-
viding such testimony would violate a 
statute or regulation; 

(ii) Producing such material or pro-
viding such testimony would reveal 
classified, confidential, or privileged 
material; 

(iii) Such material or testimony is 
relevant to the legal proceeding; 

(iv) Such material or testimony can 
be obtained from any other source; 

(v) One or more documents, or a dec-
laration or affidavit, could reasonably 
be provided in lieu of oral testimony; 

(vi) The amount of employees’ time 
necessary to comply with the demand 
is reasonable; 

(vii) Production of the material or 
provision of the testimony is appro-
priate under the rules of procedure gov-
erning the legal proceeding for which it 
is sought (e.g., unduly burdensome or 
otherwise inappropriate under the rel-
evant rules governing discovery); and 

(viii) Producing such material or pro-
viding such testimony would impede a 
significant interest of the United 
States. 

(b) Once a determination has been 
made, the requester will be notified of 
the determination, the reasons for the 
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grant or denial of the demand, and any 
conditions that have been imposed 
upon the production of the material or 
provision of the testimony demanded. 

(c) The Secretary or General Counsel 
may impose conditions or restrictions 
on the production of any material or 
provision of any testimony. Such con-
ditions or restrictions may include the 
following: 

(1) A requirement that the parties to 
the legal proceeding obtain a protec-
tive order or execute a confidentiality 
agreement, the terms of which must be 
acceptable to the Secretary or General 
Counsel, to limit access to, and limit 
any further disclosure of, material or 
testimony; 

(2) A requirement that the requester 
accept examination of documentary 
material on HUD premises in lieu of 
production of copies; 

(3) A limitation on the subject areas 
of testimony permitted; 

(4) A requirement that testimony of a 
HUD employee be provided by deposi-
tion at a location prescribed by HUD or 
by written declaration or affidavit; 

(5) A requirement that the parties to 
the legal proceeding agree that a tran-
script of the permitted testimony be 
kept under seal or will only be used or 
made available in the particular legal 
proceeding for which testimony was de-
manded; 

(6) A requirement that the requester 
provide the Department with a copy of 
a transcript of the employee’s testi-
mony free of charge; or 

(7) Any other condition or restriction 
deemed to be in the best interests of 
the United States. 

(d) The determination made with re-
spect to the production of material or 
provision of testimony is within the 
sole discretion of the Secretary or Gen-
eral Counsel and shall constitute final 
agency action from which no adminis-
trative appeal is available. 

§ 15.205 Method of production of mate-
rial or provision of testimony. 

(a) Where the Secretary or General 
Counsel has authorized the production 
of material or provision of testimony, 
the Department shall produce such ma-
terial or provide such testimony in ac-
cordance with this section and any 
conditions imposed upon production of 

material or provision of testimony pur-
suant to § 15.204. 

(b) In any legal proceeding where the 
Secretary or General Counsel has au-
thorized the production of documents, 
the Department shall respond by pro-
ducing authenticated copies of the doc-
uments, to which the seal of the De-
partment has been affixed, in accord-
ance with its authentication proce-
dures. That authentication shall be 
evidence that the documents are true 
copies of documents in the Depart-
ment’s files and be sufficient for the 
purposes of Rule 902 of the Federal 
Rules of Evidence. 

(c) If response to the demand is re-
quired before the determination from 
the Secretary or General Counsel is re-
ceived, the U.S. Attorney, or such 
other attorney as may be designated 
for the purpose, will appear or make 
such filings as are necessary to furnish 
the court or other authority with a 
copy of the regulations contained in 
this subpart and inform the court or 
other authority that the demand has 
been, or is being, as the case may be, 
referred for prompt consideration. The 
court or other authority shall be re-
quested respectfully to stay the de-
mand pending receipt of the requested 
determination from the Secretary or 
General Counsel. 

§ 15.206 Procedure in the event of an 
adverse ruling regarding produc-
tion of material or provision of tes-
timony. 

If the court or other authority de-
clines to stay the demand made in ac-
cordance with § 15.205 pending receipt 
of the determination from the Sec-
retary or General Counsel, or if the 
court or other authority rules that the 
demand must be complied with irre-
spective of the determination by the 
Secretary or General Counsel not to 
produce the material or provide the 
testimony demanded or to produce sub-
ject to conditions or restrictions, the 
employee upon whom the demand has 
been made shall, if so directed by an 
attorney representing the Department, 
respectfully decline to comply with the 
demand. (United States ex rel. Touhy v. 
Ragen, 340 U.S. 462 (1951)). 
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